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New  Jebsbt.  —  (43  N.  J.  Eq.)  8;  (44  N.  J.  Rq.)  6|  (60  N.  J.  L)  V. 

Nxw  York.  — (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7|  (112)  a 

North  Carolina.  —  (97,  98)  8;  (99,  100)  6. 

Ohio.  — (46  Ohio  St)  4. 

0Bioo2r._(15)8;  (16)  a 

PiKifSTLYANiA.  — (116,  116,  117  Fik  St)  8|  aiik  119  Pfe.  St)  4;  (12a  121 

Pa.  St)  a 
Rhodi  Islakd.  —  (16)  a 
fiouTH  Cabolina.  —  (26)  4. 
TmimucB.  —(85)  4;  (86)  a 

TiXA«.-(68)  8;  (69;  24  Toz.  Appw)  6|  (70;  S8^  UTu.  An^)  S 
ynMOBT— (60)6. 
VnoniiA.  —  (82)  8;  (83)  a 
Ww  YnoiHiA- (29)  6;  (30)  a 
WnooRnr.  ^(69)  8;  (70,  71)  6;  (72)  7. 
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WEST  VIRGINIA. 


Bibb  v.  Gtobbbll. 

[W  WMf  Vlomvu*  9B.J 

tuwua  Qmom.  —Hi  Jvbm  OwnatMf  wlio  hM  hem  kspft  oal  of  Ui  cOm 
I7  tba  intrwifln  of  aaollMr  panon,  may  reooTW,  in  an  MtUn  on  tfao  omo 
•gBiBsi  oooh  mtradnry  all  aaluj,  lawful  porqniiitei^  f ooi^  and  amolnmonti 
wfaidi  ha  would  havo  rooeivod  if  ha  had  axoroiaed  tfaa  offioob  Imi  tha 
noooMiry  ozpanaos  of  oaming  tham. 

FtaLBO  Qmcms— Statotb  or  LmiTATiom.— Omnm  i»  Jvb%  who  haa 
haan  kept  oat  of  hia  offioo  hj  an  intrndar,  maj  raoofar,  in  an  aotion  on 
the  oaea  againat  the  latter,  all  proAtiieoeiTed  from  tha  offioe  within  ilTa 
yaara  prior  to  tha  oommanaanMnt  of  tha  aotioBt  hat  not  tfaoM  reoaiTad 
haf ore  that  tima. 

John  A.  HuUhiman  and  D.  D.  Johnton^  for  the  plaintiff  in 
«nfor. 

/•  B.  Jaehon  and  Charge  LaomiSf  for  the  defendant  in  enor. 

SNYDSByJ.  Aotion  of  trespass  on  the  casoi  oommenoed 
April  80, 1884,  in  the  circoit  oonrt  of  Pleasants  County,  by 
W.  B.  Bier  against  Oliver  Oorrell.  In  September,  1877,  the 
defendant  was  duly  appointed  and  qoalified  as  sheriff  of 
Pleasants  County,  to  fill  the  vacancy  in  said  office  until  the 
election  and  qualification  of  a  sheriff  to  fill  said  office  for  the 
unexpired  term,  which  ended  December  81, 1880.  At  the  gen- 
eral election  held  October  8, 1878,  the  plaintiff  was  elected  to 
fiU  said  unexpired  term,  and  on  October  21, 1878,  he  qualified 
by  taking  the  oath  and  filing  the  bond  required  by  law.  The 
defendant  continued  to  hold  and  exercise  the  duties  of  said 
office,  and  by  legal  proceedings  contested  the  right  of  the 
plaintiff  to  hold  the  office.    In  December,  1878,  the  county 
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court  reappointed  the  defendant  to  fill  the  office  for  the  unex- 
pired term.  In  the  contest,  the  county  court  decided  that  the 
plaintiff,  Bier,  was  ineligible,  and  his  election  void.  The  cir- 
cuit court  reversed  the  said  judgment  of  the  county  court,  and 
decided  that  Bier  was  entitled  to  the  office.  Upon  a  writ  of 
error,  taken  by  Gorrell,  this  court,  on  July  9,  1879,  affirmed 
the  said  judgment  of  the  circuit  court:  Gorrell  v.  Bier^  15 
W.  Va.  811.  On  August  .2,  1879,  Gorrell  surrendered  the 
office  to  the  plaintiff,  Bier.  The  present  action  is  brought  to 
recover  from  the  defendant  the  damages  sustained  by  the 
plaintiff  by  reason  of  the  defendant's  withholding  from  the 
plaintiff  the  said  office  during  the  period  firom  October  8, 1878, 
to  August  2,  1879.  There  was  a  verdict  and  judgment  in  the 
circuit  court  in  favor  of  the  plaintiff  for  $466.91,  and  the  de- 
fendant obtained  this  writ  of  error. 

1.  There  was  a  general  demurrer  to  the  declaration,  which 
the  court  overruled,  aud  this  is  the  first  error  assigned.  Tho 
declaration  is  irregular,  and  quite  informal;  so  much  so  that 
it  is  difficult  to  determine  whether  the  pleader  intended  it  for 
one  count  only  in  case,  or  for  two  counts, — one  in  case  and 
the  other  in  assumpsit.  In  its  first  paragraph  it  avers  that  the 
defendant  illegally  and  fraudulently  exercised  the  duties  of 
the  office,  and  received  the  fees,  commissions,  and  perquisites 
thereof,  to  the  amount  of  two  thousand  dollars,  which  of  right 
belonged  to  the  plaintiff,  and  which,  on  demand,  he  refused 
to  pay  to  the  plaintiff;  and  in  the  second  paragraph  it  avers 
that  the  plaintiff  demanded  of  the  defendant  to  desist  from 
the  exercise  of  the  duties  of  the  office,  and  to  turn  over  to  him 
the  books  and  papers  belonging  thereto;  that  the  defendant 
failed  to  do  so,  but,  well  knowing  the  premises,  he  continued 
to  exclude  the  plaintiff  from  said  office,  and  to  exercise  the . 
duties,  and  to  appropriate  to  himself  the  fees,  commissions, 
and  perquisites  thereof,  to  the  amount  of  two  thousand  dollars; 
whereby  the  plaintiff  has  sustained  damages,  etc. 

Taking  the  whole  declaration  together,  I  think  it  must  be 
regarded  as  consisting  of  but  a  single  count  in  case.  Neither 
of  its  paragraphs  avers  any  promise  on  the  part  of  the  de- 
fendant. Such  an  averment  is  essential  in  assumptU.  If  the 
declaration  did,  in  fact;  contain  two  counts,  one  in  case  and 
the  other  in  oMumpsit,  it  would  be  clearly  bad,  because  actions 
founded  on  tort  can  never  be  joined  with  actions  on  contracts: 
4  Rob.  Pr.  875.  It  seems  to  me,  however,  that  there  is  no 
such  misjoinder  in  this  case. 
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The  question  then  arises,  Does  this  declaration  state  a  legal 
cause  of  action?  It  seems  to  be  well  settled  that  a  de  jure- 
officer,  who  has  been  kept  out  of  his  office  by  the  intrusion  of 
another  perscm,  may  by  action  recover  from  such  person  for 
the  injury  sustained  by  him,  and  that  in  such  action  the  law- 
fid  perquisites  which  the  plaintiff  would  have  received  if  he 
had  exercised  the  office  are  the  proper  measure  of  his  recov- 
ery. The  oommon*law  form  of  action  in  such  cases  was  oa 
the  case  of  the  assize:  Boyter  v.  Dodgworthj  6  Term  Bep.  681; 
AvaUor$  etc.  v.  BenoU,  20  Mich.  176;  4  Am.  Rep.  382. 

It  seems  to  be  a  principle  of  natural  justice,  as  well  as  law„ 
that  where  one  person  has  injured  another,  or  reqeived  the 
compensation  which  in  equity  and  good  conscience  belongs  to 
another,  be  may  be  required  by  action  to  account  to  sucIil 
other  for  the  injury  done  him.    In  like  manner  will  an  in-- 
truder  in  office  be  required  to  account  to  the  legal  officer  for- 
injury  done  by  the  intrusion.    The  legal  right  to  an  office* 
ccHifers  the  right  to  receive  and  appropriate  the  fees  and  per^ 
quisites  legally  incident  thereto.    When  such  officer  perform»« 
ttie  duties  of  his  office,  he  may  demand  and  receive  the  com^ 
pensation  therefor  allowed  by  law,  and  he  is  as  fully  entitled 
to  such  compensation  as  he  would  be  in  any  other  case  enti^ 
tied  to  pay  for  skill  and  labor  done  for  another  at  his  request. 
The  legal  fees  and  emoluments  of  an  office  are  a  part  thereof^ 
and  belong  to  the  rightful  incumbent;  and  where  a  person 
receives  such  fees  and  emoluments  on  the  pretense  of  title  U> 
the  office,  the  de  jure  officer  may  recover  the  profits  of  the 
office  from  him  by  an  action  of  aseuniprit  for  money  had  and 
received  to  his  use:  Arris  v.  Stukelyy  2  Mod.  260;  Mayfidd  v^ 
Mwrey  53  IlL  428;  5  Am.  Bep.  62. 

Where  the  office  is  one  with  a  fixed  salary  attached  to  it^ 
the  officer  will  be  entitled  to  recover  the  entire  official  salary^ 
without  any  deduction  for  the  siervices  of  the  incumbent,  or 
for  what  he  may  have  earned  himself  while  ousted:  Pei^pls^ 
V.  MiUerj  24  Mich.  458;  9  Am.  Rep.  131;  Comaioek  v.  Orani 
Sapida,  40  Mich.  897;  Dolan  v.  Mayor,  68  N.  Y.  274. 

Such,  however,  is  not  the  case  when  the  compensation  af> 
fixed  to  the  office  is  made  to  depend  upon  fees  for  servicee 
rendered  to  the  public  and  to  individuals.  In  such  case  the 
officer  is  entitled  to  recover  from  an  incumbent,  acting  under 
an  apparent  claim  of  title,  only  the  profits  of  the  office;  that 
is,  the  fees  and  perquisites,  less  the  necessary  expenses  of 
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earning  them:  Mayfidd  v.  ifoorej  53  111.  428;  5  Am.  Rep.  52; 
Sedgwick  on  Damages,  659,  note. 

The  form  of  action  in  most  of  the  cases  I  have  been  able  to 
ind  has  been  assumpsit  for  money  had  and  received  to  the  use 
•f  the  plaintiff;  but  inasmuch  as  the  original  action  in  cases 
•f  this  kind  was  on  the  case  of  assize,  which  was  an  action  in 
Imrt,  I  cannot  see  why  an  action  on  the  case  as  well  as  assumpsit 
•4oes  not  now  lie.  In  Bayter  v.  Dodsworth^  6  Term  Rep.  68*'^, 
.JLord  Kenyon,  C.  J.,  says:  ''If  there  had  been  certain  fees 
'Annexed  to  the  discharge  of  certain  duties  belonging  to  this 
-•ffice,  and  the  defendant  had  received  them,  an  assize  would 
liave  lain;  and  the  action  for  money  had  and  received  to  re- 
cover fees  has  always  been  considered  as  being  substituted  in 
the  place  of  an  assize."  In  many  cases  assumpsit  and  case 
are  convertible  actions.  Where  there  has  been  tortious  taking 
and  conversion  of  goods,  the  owner  may  bring  either  trespass 
bt  the  taking,  or  he  may  waive  the  tort  and  bring  casumpsit 
far  their  value:  Moloney  v.  Barr,  27  W.  Va.  881.  And  under 
'«ur  statute  case  may  be  maintained  in  any  action  where  tres* 
jNiss  would  lie:  Code,  sec.  8,  c.  103.  It  seems  to  me,  there- 
fore, that  the  plaintiff's  declaration  is,  in  substance,  sufficient, 
and  that  the  demurrer  thereto  was  rightly  overruled. 

t.  The  next  assignment  of  error  that  we  deem  it  necessary 
•»  consider  is  in  relation  to  the  statute  of  limitations.  The 
defendant,  having  pleaded  the  statute,  asked  that  the  court 
instruct  the  jury  that  it  was  incumbent  upon  the  plaintiff  to 
satisfy  the  jury  that  the  defendant  received  and  collected  the 
fees  and  emoluments  of  office  sought  to  be  recovered,  within 
live  years  before  the  time  this  action  was  commenced.  The 
court  gave  the  instruction,  with  this  addition:  ''  But  the  right 
of  action  accrued  to  the  plaintiff  on  July  9, 1879,  the  time  when 
the  judgment  of  the  supreme  court  was  rendered  in  the  case 
referred  to  in  the  evidence."  The  defendant  excepted  to  this 
modification  of  the  instruction,  and  now  insists  that  it  was 
erroneous.  In  an  action  of  OMumpsit  upon  a  running  account 
of  separate  items,  gotten  at  different  dates,  the  rule  is  well 
settled  that  the  cause  of  action  accrues  upon  each  item  at  the 
lime  it  was  gotten,  and  the  statute  begins  to  run  as  to  such 
hem  from  that  time;  and  if  action  is  not  brought  within  the 
statutory  limit,  such  item  will  be  barred,  although  other  items 
^{  the  account  may  be  within  the  statutory  period  at  the  time 
"^f  action  brought  and  not  so  barred.  The  same  general  rule 
applies  in  cases  of  tort.    Each  separate  trespass  or  wrongful 
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act  oonstitateB  a  cause  of  action,  unless  it  be  an  act  which  does 
not  of  itself  cause  an  injury  or  damage.  As,  for  instance,  if 
one  dig  a  pit  in  the  highway,  all  the  world  cannot  8ue  him, 
but  only  he  who  falls  into  it.  Therefore  the  person  who  fails 
into  it  has  no  cause  of  action  until  he  gets  hurt  by  it,  although 
the  pit  was  dug  long  before.  But  in  all  cases  where  the  wrong- 
ful act  of  itself  causes  an  injury  or  loss,  the  cause  of  action  as 
to  that  injury  or  loss  accrues  at  once,  and  each  successive  in- 
jury or  loss,  although  resulting  from  the  same  wrong  or  act 
of  the  defendant,  will  constitute  a  separate  cause  of  action;  and 
the  statute  will  begin  to  run,  in  every  instance,  from  the  time 
the  right  of  action  accrued  for  each  separate  injury  or  loss: 
1  Rob.  (New)  Pr.  478,  479,  and  cases  cited. 

In  the  case  at  bar  the  cause  of  action  accrued  to  the  plain- 
tiff at  the  time  the  defendant  unlawfully  excluded  him  from 
his  office,  which  was  October  21,  1878,  the  date  at  which  he 
qualified  and  filed  his  bond  as  sheriff  of  the  county;  and  not 
July  9, 1879,  the  time  the  contest  for  the  office  was  finally 
judicially  determined  by  the  supreme  court  of  appeals.  The 
defendant  was  appointed  to  hold  the  office  until  his  successor 
was  qualified,  and  as  soon  as  this  was  done  his  right  to  hold 
the  office  ceased,  and  the  right  of  the  plaintiff  to  hold  it  be- 
came complete.  The  title  of  the  plaintiff  was  as  complete 
then  as  it  ever  was,  and  no  subsequent  act  lent  the  least  force 
to  his  right  to  the  office.  The  decision  of  the  supreme  court 
was  simply  the  judicial  determination  of  a  fact.  It  did  not 
create  a  fact  or  right,  and  was  therefore  no  more  potent  to  con- 
fer the  right  to  the  office  than  was  the  decision  of  the  circuit 
court,  or  that  of  the  county  court.  The  court,  on  the  evidence, 
declared  the  title,  but  did  not  confer  it.  The  plaintiff  was  en- 
titled to  the  office,  and  its  fees  and  emoluments,  from  the  time 
of  his  qualification,  and  the  defendant  was  liable  to  account 
to  him  for  them  from  that  date  until  he  ceased  to  act  and 
receive  the  fees  and  perquisites  of  the  office:  Mayfidd  v.  Moore^ 
63  111.  428;  5  Am.  Rep.  65.  Each  day  the  defendant  usurped 
the  office,  and  each  fee  or  perquisite  received  by  him  consti- 
tuted a  cause  of  action.  Hence  it  follows  that  whatever  profits 
the  defendant  received  from  the  office  within  five  years  from 
the  commencement  of  this  action  the  plaintiff  is  entitled  to 
recover.  This  conclusion  makes  it  apparent  that  the  circuit 
court  erred  in  modifying  the  instruction  as  it  did.  The  points* 
already  decided  obviate  the  question  raised  by  the  other  assign- 
ments of  error,  and  render  it  unnecessary  to  pass  upon  them.. 
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For  the  error  aforesaid,  the  judgment  of  the  circuit  court  is 
reversed,  the  verdict  of  the  jury  set  aside,  and  the  case  re- 
cimnded  for  a  new  trial. 

Offickr  de  Juki  mat  Rsoovm  from  an  inirnder  the  nlary,  fMi^  and 
««molament8  which  belong  to  the  office,  less  the  neeeuary  expeoM  of  earning 
them:  Mau/Uld  y.  Moore,  53  IlL  428;  5  Am.  Rep.  62;  People  y.  Miller,  24 
'Mich.  458;  9  Am.  Rep.  131;  ^iehoU  ▼.  Ma4diean,  101  N.  Y.  526;  54  Am. 
flcp.  730;  Ke$»el  Y,  Zeiaer,  102  K.  Y.  114;  55  Am.  Rep.  760;  Okueoek  v. 
4jfom,  20  Ind.  1;  83  Am.  Deo.  299,  note  903.  Bat  soretiee  on  the  official 
^nd  of  a  sheriff  de  facto  are  not  liable  under  the  statntea  of  Tennoaaee  to  the 
«heriff  dejure,  upon  hii  recovery  of  the  office,  for  feea,  lalary,  or  other  emoln- 
■nente  of  the  office,  which  were  reoeived  by  the  intmder  while  wrongfully  ez- 
«rcising  the  fnnotiona  of  the  office:  Curry  v.  Wright,  86  Tenn.  696* 
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Eqihtt  —  Marsbaxjno  Assxts — Subrogation.  ~  Creditor  who.  haa  two 
fanda  open  to  him,  while  another  creditor  haa  but  one,  cannot  take  tho 
latter  fund  without  placing  that  one  exclusively  within  hii  reach  at  the 
disposal  of  the  creditor  whom  he  haa  deprived  of  the  means  of  payment. 
If  he  refuses  or  neglects  to  fulfill  this  duty,  equity  will  decree  subro- 
gation. 

Equttt— Mabshauno  Assets.  ^Rule  that  when  a  creditor  haa  a  lien  on 
two  funds,  and  another  creditor  haa  a  subsequent  lien  on  one  of  the 
funds  only,  equity  will  require  the  former  to  resort,  in  the  first  instanoOp 
to  the  fund  upon  which  the  subsequent  creditor  has  no  lien,  for  the  sat* 
isfaction  of  his  debt,  is  subject  to  the  qualifications  that  such  courae 
must  appear  to  be  uecessary  for  the  payment  and  satisfaction  of  both 
debts,  and  must  not  operate  to  prejudice  the  rights  of  the  first  creditor 
to  the  double  fund.  Neither  must  there  be  any  reasonable  doabt  of  the 
sufficiency  of  the  one  fund  to  satisfy  the  debt  of  the  first  creditor* 

Bqufty  —  Marsuauno  Assets  —  Subroqation.  —  Where  creditor  can  re- 
sort to  two  funds  for  payment,  while  another  creditor  can  resort  to  bat 
one  of  them,  the  first  creditor  cannot  be  delayed  in  enforcing  his  debt^ 
but  may  resort  to  the  fund  most  easily  accessible,  and  the  other  creditor 
who  has  been  prevented  from  resorting  to  that  fnnd  must  take  his  pUoa 
as  to  the  other. 

J,  Hop,  WoodSy  for  the  appellants. 

7.  A,  Bradford,  for  the  appellee. 

Johnson,  President.  In  1881,  R.  B.  Hudkins  and  D.  C. 
Hudkins  obtained  from  the  judge  of  the  circuit  court  of  Bar- 
4>our  County  an  injunction  restraining  the  collection  of  a  judg* 
cnent.     By  the  bill  it  appears  that  Simon  Ward,  who  sued  for 
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(he  use  of  Crim  and  Woodford,  reoovered  on  the  twenty-eightli 
day  of  October,  1881,  in  the  circuit  court  of  said  county, 
against  the  said  Hudkins  and  Brother,  a  judgment  for  $1,576.31, 
and  costs;  that  long  before  that  time  said  Ward  was  indebted 
to  said  Hudkins  and  Brother  in  the  sum  of  $1,055,  for  which 
be  had  executed  his  note,  dated  the  fourteenth  day  of  January, 
1881  j  that  this  note  was  executed  to  R.  E.  Hudkins  alone,  but 
in  fact  the  debt  was  due  to  the  plaintiffs  jointly.  Tbe  plain- 
tiffs say  that  they  did  not  attempt  to  set-off  said  note  in  the 
action  at  law,  because  it  was  not  then  due.  The  bill  further 
charges  that  Ward  is  insolvent  and  has  left  the  state  of  West 
Virginia.  The  bill  tenders  the  residue  of  the  money  due  on  the 
said  judgment  after  applying  the  $1,055  as  a  set-off  against  it, 
and  prays  that  said  set-off  may  be  made,  and  for  an  injunc- 
tion against  said  judgment  and  for  general  relief 

J.  N.  B.  Crim  and  A.  M.  Woodford  filed  their  joint  answer 
to  the  bill,  averring  the  recovery  of  the  judgment  in  tbe  name 
of  Ward  for  their  use,  and  admitting  the  insolvency  of  the 
defendant,  and  that  he  had  left  the  state,  but  denying  that 
the  $1,055  was  due  to  tbe  plaintiffs  jointly.  They  also  aver 
that  on  the  3d  x)f  March,  1881,  the  said  Ward  executed  a 
deed  to  Luther  C.  Elliot,  trustee,  conveying  750  acres  of 
valuable  land,  worth  $18,000  or  $20,000,  to  secure  to  R.  E. 
Hudkins  the  payment  of  the  $1,055,  which  he  desires  set 
off  against  their  judgment;  that  said  deed  was  immediately 
recorded,  and  is  an  ample  security  for  the  said  plaintiffs'  de- 
mand against  said  Ward.  The  answer  also  avers  that  after 
the  execution  of  the  deed  of  trust  Ward  assigned  his  claim  to 
said  Crim  and  Woodford,  upon  which  the  judgment  against 
Hudkins  and  Brother  was  recovered;  that  sifter  the  execu- 
tion of  said  trust  the  said  Ward  executed  other  deeds  of  trust 
and  confessed  large,  judgments  to  secure  other  debts,  and 
thereby  further  encumbered  his  said  real  estate  to  the 
amount  of  not  less  than  $15,000,  and  left  tbe  state,  so  that  un- 
less the  respondents  can  collect  their  said  judgment  against 
the  plaintiffs  or  be  subrogated  to  their  rights  in  the  said 
trust  deed,  they  will  be  compelled  to  lose  the  $1,055  and 
interest.  They  therefore  claim  that  the  plaintiffs  have  no 
right  to  have  the  said  $1,055  and  interest  set  off  against 
their  judgment;  that  plaintiffs  are  amply  secured  as  to  that 
amount  by  tbe  trust  deed;  that  they  have  no  right  to  aban- 
don that  security  at  the  expense  of  tbe  respondents;  that 
they  are  entitled  at  least  to  be  subrogated  to  the  rights  of 
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the  plaintiffs  in  the  deed  of  tnisti  which  they  deem  an  ample 
security.  They  pray  that  the  injunction  be  dissolved,  or  if 
the  plaintiffs  are  entitled  to  the  set-off,  that  they  may  be  sub- 
rogated to  the  rights  of  the  plaintiffs  in  said  deed  of  trust. 
The  deed  of  trust  is  exhibited  with  the  answer. 

The  deposition  of  B.  E.  Hudkins  was  taken,  in  which  he 
proves  that,  although  the  $1,066  note  was  executed  to  him 
alone,  yet  the  debt  was  due  to  his  brother  and  himself  jointly. 
There  was  a  general  ireplication  to  the  answer  of  the  defend- 
ants, and  no  depositions  were  taken  for  the  defendants. 

On  the  twenty-third  day  of  July,  1886,  the  case  was  heard, 
and  the  court  permitted  the  set-off  to  be  made,  and,  as  the 
residue  had  been  paid  to  the  defendants  Woodford  and  Crim, 
perpetually  enjoined  the  judgment  and  decreed  costs  against 
the  defendants,  but  did  not  subrogate  the  said  defendants  to 
the  rights  of  the  plaintiffs  in  the  deed  of  trust.  From  this 
decree  Crim  and  Woodford  appealed. 

The  aim  of  a  court  of  equity  as  regards  the  payment  of 
debts  is  equality, — that  the  assets  shall  be  so  distributed  as 
to  satisfy  all  the  creditors;  and  a  creditor  will  not  be  allowed 
arbitrarily  to  defeat  this  rule  by  throwing  the  whole  burden 
on  a  particular  fund.  This  results  from  the  dictates  of  nat- 
ural justice,  that,  where  there  is  enough  for  all,  it  shall  be  so 
distributed  as  to  give  to  each  his  due.  A  creditor,  who  has  two 
funds  open  to  him,  while  another  creditor  has  but  one,  ob- 
viously should  not  take  the  latter  fund  without  placing  the 
fund,  which  is  exclusively  within  his  reach,  at  the  disposal  of 
the  creditor,  whom  he  has  deprived  of  the  means  of  payment. 
And  if  he  neglects  or  refuses  to  fulfill  this  duty,  it  may  be 
enforced  by  a  decree  of  subrogation:  2  Lead.  Cas.  Eq.  1255, 
note.  The  principle  on  which  a  court  of  equity  proceeds  in 
marshaling  assets  is,  that  a  creditor  having  a  choice  of  two 
funds  ought  to  exercise  his  right  of  election  in  such  a  manner 
as  not  to  injure  other  creditors,  who  can  resort  to  only  one  of 
these  funds.  But  if,  contrary  to  equity,  he  should  so  exer- 
cise his  legal  rights  as  to  exhaust  the  fund  to  which  alone 
other  creditors  can  resort,  then  these  other  creditors  will  be 
placed  by  a  court  of  equity  in  his  situation,  so  far  as  he  has 
applied  their  funds  to  the  satisfaction  of  his  claim:  Marshall, 
C.  J.,  in  Alston  v.  Munford^  I  Brock.  266. 

In  Cralle  v.  Meem,  8  Gratt.  496,  the  testator  had  given  a 
bond  to  indemnify  an  indorscr,  and  the  holder  of  the  note  was 
allowed  to  stand  in  the  place  of  the  indorser,  and  be  paid  as  a 
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creditor  by  specialty  out  of  the  real  assets,  although  the  in- 
dorser  bad  not  been  compelled  to  pay  the  note.  See  also  York 
A  /•  SteanAoai  Co.  v.  Jersey  Co.^  1  Hopk.  Ch.  460;  Hawley  v. 
Manciu8j  7  Johns.  Ch.  174;  Evertson  v.  Boothy  19  Johns.  485; 
Bam8eyi^8  Appeal,  2  Watts,  228;  27  Am.  Dec.  801. 

In  Brinkerhof  v.  Marvin^  6  Johns.  Ch.  321,  the  bill  stated 
that  in  July,  1819,  J.  and  Z.  Taylor,  of  Saratoga,  being  largely 
indebted  to  the  plaintiff  for  goods  sold  to  them,  executed  a 
bond  to  the  plaintiff  for  the  amount  due,  with  warrant  of 
attorney  to  confess  judgment  thereon;  that  judgment  was 
entered  up  in  the  supreme  court  on  the  bond  the  27th  of  No- 
vember, 1819;  that  on  the  8d  of  January,  1820,  the  defend- 
ants, W.  J.  and  A.  Marvin,  entered  up  a  judgment  against 
J.  Taylor  by  confession,  on  filing  special  bail,  without  a  writ 
or  declaration  or  a  cognovit  actionem^  for  $5,755.60  collateral 
security  for  indorsements  then  made  and  thereafter  to  be 
made  for  J.  and  Z.  T.,  and  for  money  then  due  or  thereafter 
to  be  due;  that  the  defendants  had  at  that  time  indorsed  a 
note  given  to  J.  and  Z.  T.  for  goods  previously  purchased; 
that  on  the  7th  of  April,  1820,  the  defendants  entered  up  an- 
other judgment  against  Z.  T.  for  the  like  sum  of  $5,755.60,  on 
filing  a  special  bail  and  a  cognovit  actionem  in  like  manner, 
which  was  given  as  security  for  the  purposes  above  mentioned 
for  partnership  debts  of  J.  and  Z.  T.;  that  the  defendants  is- 
sued execution  on  these  judgments  in  the  counties  of  New 
York,  Washington,  and  Saratoga,  in  which  personal  property 
of  J.  and  Z.  T.  was  taken  and  sold.  The  bill  charged  that 
the  defendants  colluded  with  J.  and  Z.  T.  to  defeat  the  just 
claims  of  the  plaintiffs;  that  the  purchase  of  goods  was  color- 
able, or  for  an  inadequate  amount,  and  that  J.  and  Z.  T.  were 
never  indebted  to  the  defendants  in  the  full  sum  directed  to 
be  levied  on  the  executions  so  issued,  and  that  the  defend- 
ants held  personal  securities  of  J.  and  Z.  T.  to  a  large  amount; 
that  the  defendants  have  caused  the  real  estate  of  J.  and  Z.  T. 
to  be  advertised  for  sale  under  their  judgments  and  execu- 
tions; that  the  defendants  insist  on  the  priority  of  the  lien  of 
their  judgments  under  an  order  of  the  supreme  court  directing 
said  judgments  to  be  first  satisfied,  etc.  The  bill  prayed  for 
an  injunction  and  a  discovery.  The  defendants  answered  the 
bill,  and  among  other  defenses  relied  on  is  this,  that  the  de- 
fendants had  offered  to  assign  their  judgments  to  the  plain- 
tiffs, and  to  put  them  completely  in  their  place,  on  being  paid 
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the  principal,  interest,  and  costs  due  to  them,  which  offer  was 
refused,  but  which  thej  now  repeated. 

The  chancellor  said:  ^'The  defendants,  in  their  answer,  offer 
to  give  the  plaintiffs  entire  substitution,  which  would  apply 
as  well  to  that  bond  and  mortgage  as  to  the  judgment.  This 
is  all  that  the  plaintiffs  can  reasonably  ask  for;  and  it  would 
not  be  equitable  to  detain  the  defendants  from  their  remedy 
under  the  judgment  until  they  had  engaged  in  and  concluded 
a  litigation  as  to  a  personal  security  of  such  doubtful  rights 
and  uncertain  results.  The  defendants  have,  therefore,  shown 
themselves  to  be  creditors  of  J.  and  Z.  T.  with  equal  equity  to 
the  plaintiffs;  and  they  have  a  legal  preference,  by  the  decis- 
ion of  the  supreme  court,  of  which  they  ought  not  and  cannot, 
upon  safe  and  sound  principles,  be  deprived  by  this  court.- 
I  shall  accordingly  grant  the  motion  to  dissolve  the  injunc- 
tion, unless  the  plaintiff  shall,  in  twenty  days,  elect  to  pay  to 
the  defendants  the  debt  and  costs  claimed  by  them,  and  shown 
by  their  answer  to  be  due,  and  the  costs  of  this  suit;  and  in 
that  case,  the  amount  is  to  be  ascertained  and  the  costs  taxed 
by  a  master,  and  the  judgment  and  the  bond  and  mortgage  to 
be  assigned." 

In  Herriman  v.  Shillmany  83  Barb.  878,  it  was  decided  that 
the  general  principle  is,  that  when  a  creditor  has  a  lien  on 
two  funds  for  the  same  debt,  and  another  creditor  has  a  sub- 
sequent lien  on  one  of  the  funds  only,  equity  will  require  the 
former  to  resort  in  the  first  instance  to  the  fund  upon  which 
the  subsequent  creditor  has  no  lien  for  the  satisfaction  of  his 
debt.  The  rule,  however,  is  subject  to  some  qualifications. 
Such  a  course  must  appear  to  be  necessary  for  the  payment 
and  satisfaction  of  both  debts,  and  it  must  not  operate  to 
prejudice  the  rights  of  the  first  creditor  to  the  double  fund. 
Neither  must  there  be  any  reasonable  doubt  of  the  sufficiency 
of  the  one  fund  to  satisfy  the  debt  of  the  first  creditor.  When 
in  a  foreclosure  suit  brought  by  the  holder  of  the  first  lien 
there  is  reason  to  think  that  both  the  real  estate  mortgaged 
and  certain  personal  securities  which  are  subject  to  the  plain- 
tiff's lien  would,  if  brought  to  sale,  be  insufficient  to  pay  the 
debt  and  interest  due  from  the  mortgagor,  the  equitable  rule 
does  not  apply  in  favor  of  subsequent  mortgagees  or  judgment 
creditors.  In  such  circumstances,  all  that  the  subsequent 
encumbrancers  have  a  right  to  claim  is  a  judgment  awarding 
to  them,  after  the  payment  of  the  plaintiff's  debt,  the  right  in 
the  order  of  the  priority  of  their  respective  liens  to  be  subro- 
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Cated  to  the  plaintiff  in  respect  to  the  securities  then  held  by 
Aim. 

la  WoMeoeb  v.  Hartj  1  Paige,  185,  the  plaintiff  was  a  judg- 
ment and  execution  creditor  of  James  Dreamer.  The  defend- 
ant had  also  an  older  judgment  and  execution  against  the 
same  person,  and  Dreamer  had  not  sufficient  property  in  the 
«tate  to  satisfy  both.  The  defendant  had  also  an  assignment 
ef  certain  real  and  personal  property  in  New  Jersey  as  collat- 
•eral  security  for  his  debt,  which  in  his  answer  he  alleged  was 
subject  to  a  prior  mortgage,  and  that  the  title  thereto  was 
doubtful.  The  complainant  applied  to  him  to  delay  a  sale 
nnder  the  execution,  and  apply  the  Jersey  security  in  the  first 
place  in  satisfaction  of  the  debt.  This  was  declined  by  the 
defendant;  but  he  offered  to  assign  his  judgment  and  all  the 
collateral  security  which  he  held  over  to  the  complainant,  if 
he  would  pay  the  amount  due  to  him  on  the  judgment,  which 
amount  he  offered  to  warrant  to  be  due.  The  complainant 
declined  this  offer,  and  filed  his  bill  and  obtained  an  injunc- 
tion. The  chancellor  said:  '^ Under  the  circumstances  of  the 
case,  the  defendant  was  not  obliged  to  delay  the  collection  of 
his  debt  until  he  could  apply  the  proceeds  of  the  Jersey  prop- 
erty. The  assignment  of  the  Jersey  property,  although  abso- 
lute on  its  face,  was  only  a  mortgage;  and  of  course  no  good 
title  can  be  given  until  a  foreclosure  of  the  equity  of  redemp- 
tion against  Dreamer.  It  would  be  inequitable  for  the  court 
to  compel  him  to  submit  to  that  delay,  when  he  offers  to  give 
the  complainant  all  the  benefit  which  can  be  derived  from 
that  collateral  security,  by  assigning  it  to  him,  together  with 
the  judgment,  on  receiving  the  amount,  which  he  is  entitled  to 
collect  immediately  by  a  sale  on  his  execution.  The  injunc- 
tion must  be  dissolved,  unless  the  complainant,  within  ten 
days  after  service  of  a  copy  of  the  order  to  be  entered  in  this 
cause,  pays  to  the  defendant  or  his  solicitor  the  amount  of  the 
defendant's  execution,  and  interest,  on  the  terms  of  the  offer 
contained  in  the  answer." 

In  this  case,  it  appears  that  on  the  fourteenth  day  of  Janu- 
ary, 1881,  Simon  Ward  was  indebted  to  R.  E.  Hudkins  and 
Brother  in  the  sum  of  $1,055;  that  on  the  third  day  of  March, 
1881,  he  executed  a  deed  of  trust  on  a  large  tract  of  land  to 
secure  said  debt,  which  deed  was  recorded  on  the  fifth  day 
of  March,  1881.  On  the  twenty-eighth  day  of  March,  1881, 
Hiraon  Ward,  for  the  use  of  Crim  and  Woodford,  recovered  a 
judgment  against  Hudkins  and  Brother  for  11,575.81.    The 
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said  Crim  and  Woodford  proceeded  in  the  name  of  Ward  to 
collect  the  amount  of  this  judgment  by  execution.  On  the 
4th  of  November,  1884,  the  injunction  was  granted.  The  de« 
fendants  resisted  the  set-off,  and  asked  that,  if  it  was  allowed, 
they  might  be  subrogated  to  the  rights  of  the  plaintiffs  in  the 
deed  of  trust.  The  court  allowed  the  set-off,  but  said  nothing 
as  to  the  subrogation.  The  question  as  to  the  defendant's 
right  to  subrogation  was  clearly  in  issue,  and  it  was  silently 
denied  to  them.  Was  this  equitable?  Hudkins  and  Brother 
had  two  funds  to  which  they  could  resort  for  payment.  They 
could  set  off  the  $1,065,  or  they  could  resort  to  their  deed  of 
trust.  Shortly  after  the  deed  of  trust  was  given,  Crim  and 
Woodford  bought  the  claim  against  them.  The  $1,055  was 
properly  set  off,  because,  as  we  have  seen,  Hudkins  and  Broths 
could  not  be  delayed  in  the  collection  of  their  claim;  but  in 
equity  they  ought  to  have  offered  to  assign  to  Crim  and  Wood- 
ford this  claim  against  Ward.  Crim  and  Woodford  were  com* 
pelled  to  pay  them  the  $1,055  by  having  it  set  off,  and  then 
surely  under  the  principles  of  equity  they  were  entitled  to  be 
subrogated  to  their  rights,  whatever  they  might  be  under  the 
deed  of  trust.  They  certainly  had  equal,  if  not  superior,  equity 
to  the  subsequent  lienors,  if  there  were  any,  on  Ward's  land; 
and  they  were  prior  in  time.  They  could  not  be  compelled  to 
allow  the  $1,055  to  be  set  off  without  at  the  same  time  being 
placed  in  the  shoes  of  Hudkins  and  Brother  as  to  the  trust. 
The  court  refused  to  require  this,  and  whether  they  could 
claim  it  or  not,  they  would  be  met  with  the  claim  that  under 
the  pleadings  in  this  cause  the  court  bad  necessarily  decided 
they  were  not  entitled  to  subrogation. 

The  decree  of  the  circuit  court  is  reversed,  with  coets  against 
Hudkins  and  Brother,  and  this  court  proceeding  to  render  such 
decree  as  the  circuit  court  should  have  rendered,  the  same  de- 
cree is  entered,  with  this  important  addition  thereto:  "But  the 
defendants,  J.  N.  B.  Crim  and  A.  M.  Woodford,  are  hereby 
subrogated  to  all  the  rights  and  interest  of  R.  E.  Hudkins, 
and  R.  E.  Hudkins  and  Brother,  in  and  to  the  deed  of  trubt 
executed  on  the  third  day  of  March,  1881,  by  Simon  Ward  to 
Luther  C.  Elliot,  trustee,  to  secure  B.  E.  Hudkins  the  sum  of 
$1,055,  due  by  single  bill  of  date  January  14, 1881,  with  in- 
terest thereon  from  the  date  thereon,  which  deed  was  recorded 
in  the  county  of  Barbour  on  the  fifth  day  of  March,  1881,  a 
copy  of  which  is  filed  as  an  exhibit  with  the  answer  of  the  de» 
fendants  in  this  cause." 
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Ab  to  the  reversal  of  the  decree  with  ooets,  my  aseociates  do 
not  agree  with  me  that  it  sufficiently  appears  that  the  error 
was  to  the  prejudice  of  the  appellants,  and  that  they  suffered 
more  than  one  hundred  dollars  damages,  notwithstanding  the 
fact  that  it  is  admitted  that  Ward  is  insolvent,  and  it  does  not 
appear  that  there  were  no  other  liens  on  his  land,  when  the  deed 
of  trust  filed  with  the  defendant's  answer  was  recorded,  there 
being  a  general  replication  to  the  answer,  and  no  proof  or  evi- 
dence as  to  these  facts.  It  seems  to  me  that  in  this  state  of 
fiEU^ts,  and  in  the  absence  of  anything  to  the  contrary,  it  must 
be  presumed  that  the  deed  of  trust  is  worth  its  face.  My  asso- 
ciates think  that  under  the  circumstances  of  this  case  there  is 
no  such  presumption,  and  that  it  should  affirmatively  appear 
that  the  appellants  were  prejudiced.  This  £BM;t  not  appearing, 
as  they  think,  the  decree  is  corrected  as  above  indicated,  and 
affirmed,  with  costs  to  the  appellee,  and  one  cent  damages. 


llABSBALDro  AflsiTs.  — DocmnnE  ov  ab  AnuED  where  a  creditor  may 
reeort  to  two  funda  for  paymenty  while  another  oreditor  may  reeort  to  bat 
oneof  them,iaetatedinaeii«ra//jii.  Co.r.  (Ttdied Siaiei Ins.  Co.,  lOMd.617; 
eS  Am.  Deo.  174,  and  note  ISl;  Carter  ▼.  Neal,  24  Oa.  136;  71  Am.  Dec.  19S, 
note  142;  Didtton  r,  C^om,  6  Iow%  19;  71  Am.  Dec.  3S2,  and  note  387; 
BBb  r.  Tempk,  4  Cold.  316;  94  Aul  Deo.  200;  Cwnming$'9  Appeal,  26  Pa.  St. 
268;  64  Am.  Dec  696;  OetnykiClmiiealWcrl»r.Cariledge,77(^  4  Am. 
St.  Rep.  96,  and  note  98. 

Wbxss  a  Vendor's  Likm  is  RsTAurxD  to  Sbovbb  the  Patmbstt  of  several 
bonds  given  for  the  pnrchase-money  of  lands,  and  a  judgment  is  obtained  at 
law  by  the  assiipkee  of  one  of  said  bonds  against  the  principal  on  said  bond 
and  his  sorety,  the  sorety  cannot  oome  into  a  conrt  of  equity  and  compel 
snch  assignne  to  ezhanst  his  vendor's  lien  before  enforcing  the  collection  of 
his  judgment  by  exesution  against  the  surety,  although  it  is  shown  that  the 
frj&dpal  debtiff  is  insolvent:  ArmOnmg  v.  PtoU,  30  W.  Va.  666. 
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ConruoT  ov  Laws — AonoK  to  Gomfxl  Ritubh  ov  Propibtt  to  State — 
Power  ov  Receiver.  —  Equity  will  not  compel  an  insolvent  defendant, 
in  an  action  of  detinue  instituted  in  West  Virginia,  to  return  to  that 
state,  nor  will  it  appoint  a  receiver  to  bring  back  the  property  in  dispute 
to  answer  the  judgment  in  detinue,  where  the  defendant  had,  before  the 
oommenoement  of  the  Utter  action,  sold  or  pledged  each  property  in 
good  faith  to  a  resident  of  another  state,  and  pUoed  him  in  possession 
thereof,  which  he  has  since  retained,  though  such  property  was  for- 
warded to  him  to  prevent  its  recovery  in  an  action  of  detinue  which 
be  brought  in  West  Virginia,  where  the  parties  resided. 
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RaaiiTSB,  Vo&BXOir.  —When  ih«  partial  to  aa  aeiion  leaide  in  om  rtata^ 
the  ooort  of  that  atate  has  power  to  appoint  a  rooeirer  to  take  poeieatioa 
of  the  property  of  the  defendant  in  another  state;  tmt  sneh  ooort  has  no 
power  to  remove  or  cause  to  be  removed  personal  property  from  another 
states  so  as  to  hring  it  within  the  jnrisdietion  of  the  state  in  whieh  tii« 
oonrt  sits  which  has  appointed  the  reoeiyer. 

Eqcitt.  — SumnoMTAL  Bill  based  on  facts  oocnrring  sinoe  the  instttatiom 
of  the  suit,  seeking  relief  only  as  against  the  original  defendant,  is  ia 
the  nature  of  an  amendment  to  the  original  biU*  and  most  be  read  with 
it,  and  regarded  as  one  bilL 

EQUirr—SuFFLSiciirrAL  Bill.  —When  on  filing  the  original  bill  the  plain- 
tiff has  no  canse  of  action,  he  cannot  maintain  his  snit  by  filing  a  snp- 
plemental  bill  setting  up  a  canse  of  action  which  has  aocmed  since  the 
original  bill  was  filed,  thongh  arising  oat  of  the  same  canse  of  action. 

Equity — Supplkkshtal  Bill.  — Where  the  gronnds  npon  which  the  origi- 
nal bill  was  filed  are  inconsistent  and  irreconcilable  with  those  npon 
which  the  sapplemental  bill  is  baaod,  the  latter  should  be  dismissed. 

MoUohan^  Ruffner,  and  J<u:k8on^  for  the  appellant. 
Knight  and  Oaueh,  for  the  appellee. 

Oreen,  J.  The  defendant,  Henry  S.  Hallwood,  claimed  that 
about  January  1, 1882,  he  purchased  of  George  Straughan,  the 
plaintiff's  father,  a  theodolite  and  a  part  of  a  set  of  drawing 
instruments.  Mathew  H.  Straughan  claimed  that  this  prop- 
erty all  belonged  to  him,  and  he  brought  a  suit  for  it  against 
Henry  S.  Hallwood  before  a  justice  of  the  county  of  Kana- 
wha, where  Hallwood  resided.  He  decided  in  favor  of  Hall- 
wood, and  an  appeal  was  taken  to  the  circuit  court.  Hallwood 
brought  a  cross-suit  in  the  circuit  court  of  said  county,  on  the 
chancery  side,  in  reference  to  this  property,  and  some  accounts 
and  claims  he  set  up  against  George  Straughan.  But  this 
common-law  suit  and  chancery  suit  were  compromised  about 
March  1,  1886,  though,  for  reasons  stated  in  the  opinion,  the 
written  agreement  setting  out  the  terms  of  the  compromise 
was  not  executed  by  the  parties  till  about  March  20,  1886. 
This  agreement  was,  however,  dated  March  1, 1886.  It  was 
as  follows:  — 

'*  Whereas,  certain  litigation  and  matters  of  difference  exist 
between  Henry  S.  Hallwood  and  Mathew  P.  Straughan,  and 
the  said  Hallwood  and  (Jeorge  Straughan,  now  for  the  purpose 
of  settling  and  adjusting  such  litigation  and  matters  of  differ- 
ence, the  said  Hallwood,  Mathew  Straughan,  and  George 
Straughan  agree  with  each  other,  and  bind  themselves  as  fol- 
lows: The  suits  of  Mathew  Straughan  against  Henry  S.  Hall- 
wood, pending  in  the  circuit  court  of  Kanawha  County,  on 
appeal  from  a  justice,  and  of  Henry  S.  Hallwood  against 
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George  Stranghaii  and  Mathew  Stranghan,  landing  in  raid 
court  on  the  chancery  Bide,  shall  both  be  dismiBsed,  each  party 
p&ying  his  own  costs;  and  the  judgment  obtained  before  the 
said  justice  is  hereby  vacated,  annulled,  and  surrendered  up; 
and  the  said  dismissal  of  said  appeal  is  intended  to  operate  as 
an  avoidance  and  nullification  of  said  judgment.  The  said 
HaU  wood  agrees  to  deliver  up  immediately  to  the  said  George 
Straughan  all  books,  documents,  papers,  writings,  vouchers, 
and  accounts  in  his  possession  or  under  his  control,  belong- 
ing or  in  any  way  relating  to  the  business  or  private  trans- 
actions of  the  said  Oeorge  Straughan,  and  also  all  letters  in 
his  possession  or  under  his  control,  written  by  the  said  George 
Straughan.  The  said  Hallwood  and  the  said  (George  Straughan 
hereby  release  to  each  other  every  claim,  demand,  debt,  or  lia- 
bility that  each  may  have  or  claim  against  the  other,  and 
hereby  mutually  acknowledge  full  satisfaction  thereof.  The 
theodolite  and  set  of  drawing  instruments,  for  which  the  said 
action  of  Mathew  Straughan  against  Henry  S.  Straughan  was 
brought,  are  hereby  admitted  to  be  the  property  of  said 
Mathew  Straughan;  and  the  said  Mathew  Straughan  hereby 
agrees  to  sell  said  theodolite,  and  so  much  of  said  set  of  draw- 
ing instruments  as  the  justice  gave  judgment  for  in  said  ac- 
tion, to  said  Hallwood  for  the  sum  of  $125,  on  the  following 
terms  and  conditions:  Said  Hallwood  is  to  have  ninety  days 
from  the  date  of  signing  and  sealing  of  this  agreement  to  pay 
said  sum  for  said  theodolite  and  part  of  set  of  drawing  instru- 
ments, the  title  whereto  to  remain  in  said  Mathew  Straugban 
until  paid  for  by  said  Hallwood  according  to  this  agreement; 
and,  by  express  contract  of  the  parties,  the  time  for  paying  for 
the  same,  as  above  provided,  is  made  the  essence  of  this  agree- 
ment, and  in  default  thereto  or  therein  by  said  Hallwood,  all 
his  right,  title,  and  interest  thereto  or  therein  is  gone  forever, 
and  said  theodolite  and  part  of  set  of  drawing  instruments  are 
to  be  surrendered  up  to  the  said  Mathew  Straughan.  The 
possession  of  said  theodolite  and  part  of  set  of  drawing  instru- 
ments, until  paid  for,  or  default  made  in  the  payment  thereof, 
as  above  provided,  shall  remain  with  James  H.  Sentz  and  W.  B. 
Stevens,  trustees  of  the  Peerless  Coal  Company,  who  shall  keep 
the  same  safely,  subject  to  the  provisions  of  this  agreement. 

'*  In  witness  whereof^  the  said  parties  have  hereunto  set  their 
respective  hands  and  seals  this  first  day  of  March,  1886. 

"Henry  S.  Hallwood.  [seal] 
"M.  H.  Straughan.  [seal] 
"George  Straughan."     [seal] 
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These  two  suits  were  then  dismissed;  but  Hallwood,  who 
had  possession  of  this  property  which  had  been  in  dispute, 
did  not  surrender  the  possession  of  it  for  the  ninety  days  to 
the  trustees  of  the  Peerless  Coal  Company,  as  the  agreement 
provided  should  be  done.  After  ninety  days  had  elapsed  from 
the  date  of  this  agreement, — March,  1,  1886, — but  before 
ninety  days  had  elapsed  from  its  execution,  Hallwood  offered 
to  George  Straughan  the  $125  named  in  this  agreement 
as  the  price  agreed  on  for  this  property.  He  had  got  this 
money  from  the  trustee,  Stevens,  who  lived  in  Cincinnati,  on 
a  sale  of  this  property  on  certain  conditions  or  pledges,  the 
terms  of  which  will  be  explained  in  the  opinion.  But  the 
plaintiff  knew  nothing  of  this,  and  supposed  Hallwood  kept 
possession  of  the  property  after  George  Straughan  had  de- 
clined to  take  his  offer  of  $125  for  it,  because  he  thought  it 
was  tendered  too  late,  under  a  true  construction  of  the  agree- 
ment. Under  this  belief,  on  September  14, 1886,  Straughan 
brought,  in  the  circuit  court  of  Kanawha  County,  an  action,  of 
detinue  to  recover  this  property  of  Hallwood,  who,  he  thought, 
still  had  it.  But  he  discovered  immediately  afterwards  that, 
directly  after  he  had  refused  to  take  this  $125  of  Hallwood  aa 
the  price  of  this  property,  he  had  shipped  it  to  Cincinnati,  but 
he  did  not  know  to  whom,  and  he  believed  that  he  had  done 
so  to  defeat  the  plaintiff  in  his  action  of  detinue,  Hallwood 
being  an  insolvent.  He  then,  three  days  after  he  brought  this 
action  of  detinue,  brought  the  present  chancery  suit,  setting 
out  all  the  facts  that  are  above  stated,  except  that  nothing  is 
said  about  Hallwood's  offer  to  pay  to  the  plaintiff  this  $125, 
except  a  general  allegation  that  ^^  Hallwood,  within  the  ninety 
days,  never  paid  or  tendered  to  your  orator  the  said  sum  of 
$125,  or  any  part  thereof";  and  nothing  is  said  of  Hallwood's 
having  got  this  $125  of  Stevens  on  a  sale  or  pledge  of  this  prop- 
erty, and  shipped  it  to  him  in  Cincinnati.  All  that  is  said  in 
the  bill  on  this  subject  is,  that  "  Hallwood  had  fraudulently 
removed  said  property  beyond  and  out  of  the  state  for  the  pur- 
pose of  preventing  your  orator  from  enforcing  his  rights  in  the 
courts  of  this  state,  where  he  resides;  that  he  had  it  shipped 
to  Cincinnati,  but  he  fraudulently  secretes  the  same,  and  seeks 
to  keep  it  from  answering  the  said  action  of  detinue,  or  any 
other  process  from  the  courts  of  this  state  to  which  your  ora- 
tor may  lawfully  resort." 

This  bill  prays  for  a  discovery  as  to  where  this  property  is, 
and  whether  the  defendant,  Hallwood,  had  not  removed  it  to 
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{oeyent  the  plainttflf  from  getting  the  same  by  any  action  or 
suit  in  this  state,  and  if  not,  what  was  hie  purpose.  He  asks 
an  injunction  to  prevent  him  and  his  agents  from  selling  or 
otherwise  disposing  of  this  property;  and  that  he  be  compelled 
to  bring  it  back  into  this  state;  and  that  a  receiver  of  the  prop- 
erty may  be  appointed,  to  whom  Hallwood  should  deliver  this 
property,  so  that  it  should  be  forthcoming  to  answer  said  ac« 
tion  of  detinue;  and  for  general  relief.  The  injunction  prayed 
for  was  awarded,  and  took  effect.  The  answer  of  Hallwood 
sets  forth  the  facte  more  fully,  and  states  them  very  much  as 
they  are  above  stated,  except  that  they  are  stated  more  gen- 
erally, and  less  in  detail.  He  says  that  he  kept  possession  of 
this  property  instead  of  letting  the  trustecB  of  the  Peerless 
Goal  Company  have  the  possession  of  it,  for  reasons  which  I 
need  not  state  here,  as  they  are  fully  stated  in  the  opinion.  It 
was  very  inconvenient  to  give  this  property  to  these  trustees  to 
keep  for  these  ninety  days,  because  they  lived  so  far  from  the 
defendant,  and  because  no  harm  was  done  by  the  defendant's 
retaining  the  temporary  possession  of  it,  and  nobody  ques- 
tioned its  propriety.  This  answer  states,  after  the  offer  of  this 
money,  $125,  as  the  price  of  the  property,  as  set  out  in  the 
agreement,  within  ninety  days  of  the  date  of  its  actual  signing 
and  sealing,  about  March  20,  1886,  he  considered  these  instru- 
ments as  his  own,  and  he  shipped  them  to  Stevens  in  Cincin- 
nati, in  compliance  with  an  agreement  made  with  him,  whereby 
he  was  to  furnish  the  $125  to  pay  Straughau  for  this  property, 
according  to  the  compromise  agreement.  This  shipment  was 
not  made  till  directly  after  this  $125  was  offered  to  Straughan. 
He  repeats  this  offer  to  pay  the  $125,  and  says  he  is  ready  to 
pay  it  into  court  for  the  plaintiff.  He  says  that  by  his  agree- 
ment with  Stevens,  he  had  a  right  to  hold  this  property  to 
secure  himself;  and  he  says  he  is  informed  that  Stevens  sold 
it  shortly  after  he  got  possession  of  it.  This  last  statement  is 
not  sustained  by  the  evidence.  Many  depositions  were  taken. 
They  prove  the  facts  before  stated  herein,  and  such  additional 
details  as  are  stated  in  the  opinion  of  this  court.  A  supple- 
mental bill  was  filed  afterwards,  and  the  circumstances  under 
which  it  was  filed  and  its  nature  and  contents  are  sufiSciently 
set  forth  in  the  opinion,  and  need  not  here  be  stated.  The 
court  rendered  this  final  decree  in  this  cause  on  May  18, 1887: 
*'  This  cause  came  on  to-day  to  be  heard  upon  the  bill  and 
supplemental  bill  of  complaint,  the  answer  of  the  defendant 
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thereto,  with  general  replication  to  said  answer,  and  the  deposi- 
tions of  witnesses  taken  and  filed  in  the  cause,  and  was  argued 
by  counsel.  Upon  consideration  whereof,  the  court  is  of 
opinion,  and  doth  decide,  that  the  plaintiff  is  not  entitled  to 
the  relief  prayed  for  in  said  bills.  It  is  therefore  adjudged, 
ordered,  and  decreed  that  the  plaintiff's  said  bills  be  dis- 
missed, and  that  the  defendant  recover  of  the  plaintiff  his 
costs  by  him  about  his  defense  expended,  including  twenty 
dollars,  as  allowed  by  law.  And  the  plaintiff  desiring  to  pre- 
sent a  petition  to  the  supreme  court  of  appeals  for  an  appeal 
and  supersedeas  to  this  decree,  it  is  ordered  that  the  operation 
and  effect  of  this  decree  be  suspended  for  the  period  of  sixty 
days  upon  the  plaintiff,  or  some  one  for  him,  within  ten  days 
from  this  date,  executing  with  good  security  before  the  clerk 
of  this  court  a  bond  in  the  penalty  of  fifty  dollars,  conditioned 
as  required  by  section  4  of  chapter  157  of  the  acts  of  the 
legislature  of  1882."  From  this  decree  Mathew  H.  Straughan 
has  obtained  an  appeal  and  supersedeas  from  this  court. 

From  the  pleadings  and  proofs  in  this  case,  it  appears  thai 
cross-actions  were  pending  in  the  circuit  court  of  Kanawha 
County,  on  the  common-law  and  chancery  side  of  said  court, 
in  which  Mathew  H.  Straughan  and  Henry  S.  Hallwood  were 
parties.  The  common-law  suit  involved  the  title  to  a  theodo- 
lite and  a  part  of  a  set  of  drawing  instruments;  and  the  chan- 
cery cause  also  involved  the  title  to  this  property,  and  some 
dispute  about  accounts  between  Hallwood  and  Straughan's 
father.  About  March  1,  1886,  the  parties  to  this  litigation 
compromised  this  and  all  matters  between  them.  This  com- 
promise was  to  be  reduced  to  writing  by  the  counsel  of 
Straughan  in  these  suits.  He  did  not  find  time  to  do  this 
till  March  9,  1886.  He  then  prepared  it  in  duplicate;  and  it 
was,  after  being  approved  by  the  counsel  of  Hallwood,  sent 
by  mail  to  the  parties  to  be  signed.  The  Straughans  lived  in 
Fayette  County,  and  Hallwood  in  Kanawha  County,  some 
thirteen  miles  from  Charleston,  where  the  counsel  of  the  par- 
ties lived.  After  it  was  signed  by  the  parties,  it  was  returned 
to  their  counsel;  and  the  original,  returned  by  one  party  with 
his  signature  attached,  had  then  to  bo  sent  to  the  other  party 
to  obtain  his  signature.  This  consumed  time,  and  it  took 
some  eleven  days  after  these  compromise  agreements  were 
prepared  before  they  were  executed  by  all  the  parties;  that 
is,  they  were  not  signed  and  sealed  till  about  March  20,  1888. 
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But  in  drawing  them  they  had  been  antedated  some  nine 
days,  being  dated  as  of  the  time  the  terms  of  the  compromise 
had  been  verbally  fixed.  In  this  compromise  agreement,  aa 
thus  reduced  to  writing  and  approved  by  the  counsel  of  ihe 
parties,  was  this  provision:  "The  theodolite  and  set  of  draw- 
ing instruments  for  which  said  action  of  Mathew  Straughan 
against  Henry  S.  Hallwood  was  brought  are  hereby  admitted 
to  be  the  property  of  Mathew  Straughan;  and  the  said  Mathew 
Straughan  thereby  agreed  to  sell  said  theodolite,  and  so  much 
of  said  set  of  drawing  instruments  as  the  justice  gave  judg- 
ment for,  to  said  Hallwood,  for  the  sum  of  $125,  on  the  follow- 
ing terms  and  conditions:  Said  Hallwood  was  to  have  ninety 
days  fix>m  the  date  of  the  signing  and  sealing  of  this  agree- 
ment to  pay  said  sum  for  said  theodolite  and  part  of  set  of 
drawing  instruments,  the  title  whereof  was  to  remain  in  said 
Mathew  Straughan  until  paid  for  by  said  Hallwood  according 
to  this  agreement;  and  by  express  contract  of  the  parties,  the 
time  for  paying  for  the  same  as  above  provided  was  made  the 
essence  of  this  agreement,  and  in  default  thereof  by  said  Hall- 
wood, all  his  right,  title,  and  interest  thereto  or  therein  was 
to  be  gone  forever,  and  said  theodolite  and  part  of  set  of  draw- 
ing instruments  were  to  be  surrendered  up  to  said  Mathew 
Straughan.  The  possession  of  said  theodolite  and  part  of  set 
of  drawing  instruments  until  paid  for,  or  default  was  made  in 
the  payment  thereof,  as  above  provided,  was  to  remain  with 
James  H.  Sentz  and  W.  B.  Stevens,  trustees  of  the  Peerless 
Coal  Company,  who  shall  keep  the  same  safely,  subject  to  the 
provisions  of  this  agreement.  In  witness  whereof,  the  said 
parties  have  hereunto  set  their  respective  hands  and  seals  this 
first  day  of  March,  1886." 

William  B.  Stevens,  one  of  the  trustees  of  the  Peerless  Coal 
Company,  lived  in  Cincinnati;  the  other  of  these  trustees  lived 
in  Kanawha  County,  West  Virginia,  about  twenty  miles  from 
where  Hallwood  lived,  and  he  was  a  captain  of  a  steamboat, 
and  was  absent  from  home  more  than  half  his  time.  Under 
these  circumstances,  this  theodolite  and  the  drawing  instru- 
ments were  not  delivered  to  them  to  be  held  by  them  for  the 
ninety  days  spoken  of  in  the  agreement;  but  they  remained 
in  the  possession  of  Hallwood,  who  had  possession  of  them 
when  this  compromise  agreement  was  made.  He  was  not 
called  upon  by  Straughan,  nor  by  the  trustees  of  the  Peerless 
Coal  Company,  for  this  property,  and  no  inquiry  was  made  of 
them  whether  it  had  been  delivered  to  them;  and  it  is  doubtful 
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whether  either  of  these  truBtees  knew  that  they  were  to  have 
the  poseession  of  this  property  for  these  ninety  days. 

There  is  no  evidence  that  any  one  ever  gave  them  notice 
that  there  was  any  such  provision  in  this  compromise  agree- 
ment.    These  trustees  carried  on  the  mining  of  the  coal  lands 
•of  the  Peerless  Coal  Company  in  the  county  of  Kanawha;  and 
Hallwood  was  in  their  employment  as  a  mining  engineer,  and 
in  doing  this  work  a  theodolite  was  very  important.    This 
theodolite  had  been  injured  before  this  compromise,  and,  till 
repaired,  could  not  be  used;   but  it  was  worth  a  good  deal 
more  than  $125.    Hallwood  was  insolvent,  and  had  not  the 
means  to  pay  this  $125,  and  under  these  circumstances  he  wae 
anxious  to  have  the  use  of  a  new  theodolite,  which  would  cost 
«ome  $275.    About  six  weeks  after  this  agreement  was  made, 
ihe  proposed  to  Stevens,  one  of  the  trustees  of  the  Peerless  Coal 
Company,  and  the  chief  manager  of  its  mining  business,  that 
if  he  would  let  him  have  $125  to  pay  to  Straughan  for  this 
theodolite  and  drawing  instruments,  he  could  then  exchange 
them  for  a  new  theodolite,  paying  the  difference  in  their  value; 
and  the  trustees  of  the  Peerless  Coal  Company  would  have  a 
good  theodolite,  so  essential  to  the  carrying  on  of  their  business 
successfully,  and  he  would  have  the  means  of  doing,  probably, 
the  mining  engineering  for  them  better.     Stevens  agreed  to 
this,  and  on  June  11,  1886,  he  sent  him  a  check  on  the  bank 
of  Charleston,  payable  to  Straughan,  for  this  $125,  and  it  was 
promptly — probably  the  next  day — offered  to  the  counsel  of 
Straughan  as  a  payment  for  this  theodolite  and  drawing  in- 
struments, under  this  agreement.    This,  counsel,  who  thought 
it  perfectly  clear  that  Hallwood's  right  to  purchase  this  theo- 
dolite and  drawing  instruments  for  $125  expired  ninety  days 
after  the  date  of  this  agreement,  March  1, 1886,  r^arded  his 
privilege  of  so  doing  had  then  expired  some  two  weeks  before, 
and  declined  to  receive  this  check,  assigning  this  as  his  rea- 
son.   The  check  was  perfectly  good,  and  the  money  could  be 
got  on  it  in  a  few  minutes  by  presenting  it  at  the  bank.    He 
said  that  for  this  reason  he  would  not  accept  this  check,  but 
he  would  write  to  Straughan  and  ascertain  whether  he  would 
take  the  $125  then.    He  did  so,  and  he  declined  to  take  this, 
and  let  Hallwood  have  the  theodolite  and  drawing  instruments. 
On  the  other  hand,  Hallwood  claimed  that  he  had  thus  offered 
to  pay  this  $125  to  the  counsel  of  Straughan  nearly  a  week 
before  the  expiration  of  the  ninety  days  spoken  of  in  this  agree- 
ment as  the  time  which  he  was  to  have  within  which  to  paj 
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tbiB  $125  for  the  theodolite  and  drawing  instramentfl,  as  it  was 
to  he  ninety  days  from  the  date  of  the  signing  and  sealing  of 
this  agreement,  and  it  was  not  signed  and  sealed  by  the  par- 
tiee  to  it  till  about  the  20th  of  March,  1886. 

To  settle  this  controversy,  about  two  months  after  Straughan 
brought  an  action  of  detinue  in  the  circuit  court  of  Kanawha 
£osr  this  theodolite  and  drawing  instruments;  but  as  soon  as 
he  l^rought  the  suit,  the  sheriff,  who  was  ordered  to  take  pos- 
session of  the  property,  ascertained  that  it  was  in  Cincinnati. 
It  had  been  shipped  there  by  Hallwood  to  Stevens  very  shortly 
after  the  counsel  of  Straughan  had  refused  Stevens's  check  in 
payment  of  this  theodolite  and  drawing  instrumente,  because 
in  his  judgment  it  was  offered  to  him  when  the  period  had 
expired  when  Hallwood  had  a  right  to  purchase  this  property 
for  the  $125.  Hallwood  kept  this  check  for  about  a  month, 
when,  as  Straughan,  to  whom  it  was  payable,  would  not  receive^ 
it,  he  returned  it  to  Stevens,  who,  so  far  as  this  record  shows^ 
did  not  dispose  of  this  theodolite  and  drawing  instrumente,  as* 
under  his  agreement  with  Hallwood  he  was  to  do,  and  pur- 
chase a  new  one,  to  be  used  by  him  as  his  employee,  preferring; 
not  to  do  so  till  the  controversy  about  it  between  Straughanj 
and  Hallwood  was  in  some  way  settled,  though  he  was  ob-^ 
viously  prepared  to  pay  the  $125,  and  purchase  the  new  the- 
odolite whenever  this  was  done.  But  though  no  attempt  seems 
to  have  been  made  to  prevent  these  facte  from  coming  to  the 
knowledge  of  the  plaintiff  or  his  counsel,  yet  they  knew  none 
of  the  facto  occurring  after  the  refusal  of  the  plaintiff's  counsel 
to  receive  Stevens's  check  of  $125,  except  that  this  property 
had  all  been  shipped  to  Cincinnati,  which  was  ascerteined  by 
the  sheriff.  As  soon  as  this  was  ascerteined,  and  but  few  days 
after  the  institution  of  this  action  of  detinue,  the  chancery 
suit  we  are  reviewing  was  brought  in  the  circuit  court  of 
Kanawha.  It  set  out  this  agreement  of  compromise  between 
these  parties,  dated  March  1,  1886,  steted  the  facte  above 
steted,  that  Hallwood  had  violated  this  agreement  by  keeping 
posseesion  of  this  property,  and  not  handing  it  over  to  the 
trustees  of  the  Peerless  Coal  Company,  firaudulently,  as  is 
charged;  that  he  never  paid  or  tendered  to  the  plaintiff, 
Straughan,  within  the  ninety  days,  the  $125,  the  price  at  which 
he  was  authoriied  to  buy  this  property. 

The  bill  then  stetes  that  the  plaintiff  instituted  this  action 
of  detinue  against  Hallwood,  to  recover  this  property,  four 
days  before  the  institution  of  this  chancery  suit,  but  that  he 
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had  discovered  since  that  he  had  fraudulently  removed  all 
this  property  to  Cincinnati.  It  alleges  that  he  is  insolvent; 
nnd  a  judgment,  therefore,  against  him  in  this  action  of  deti- 
nue would  necessarily  be  worthless;  and  that  the  plaintiff  is 
without  remedy,  save  by  the  process  of  a  court  of  equity, 
which  can  take  hold  of  the  person  of  Hallwood,  and  compel 
him  to  discover  where  this  property  is,  and  to  bring  it  back 
into  this  state,  and  turn  it  over  to  the  possession  of  the  court, 
to  be  held  to  answer  the  result  of  this  action  of  detinue;  and 
this  he  prays  may  be  done,  and  that  he  be  enjoined,  as  well 
as  his  agents,  from  in  any  way  changing  the  condition,  pos- 
session, or  situation  of  it,  except  to  comply  with  the  order  of 
this  court;  and  he  asks  the  appointment  of  a  receiver  of  said 
property,  and  an  order  that  said  Hallwood  deliver  this  prop- 
erty to  him,  to  answer  this  action  of  detinue,  and  for  general 
relief.  The  gist  of  this  chancery  suit  was  evidently  the 
fraudulent  removal  of  this  property  out  of  this  state  by  Hall- 
wood, an  insolvent,  to  defeat  the  recovery  of  it  in  an  action  at 
law  by  the  plaintiff;  and  that,  as  it  was  still  in  his  possession, 
he  might,  by  a  court  of  equity,  be  compelled  to  deliver  it  up; 
he  being  enjoined,  in  the  mean  time,  from  disposing  of  it  to 
any  person. 

The  facts  above  stated,  proved  in  the  cause,  do  not  sustain 
these  allegations  necessary  clearly  to  sustain  such  a  bill.  In 
the  first  place,  the  defendant  denies  in  his  answer  on  oath 
that  the  sending  of  this  property  by  him  to  Cincinnati  was 
done  with  this  or  any  other  fraudulent  purpose.  The  proofs, 
I  think,  show  that  the  property  was  not,  as  the  agreement 
provided,  placed  in  the  possession  of  the  trustees  of  the  Peer- 
less Coal  Company,  to  be  held  for  the  ninety  days,  with  any 
fraudulent  purpose,  but  simply  because  one  of  these  living  in 
Cincinnati,  and  the  other  twenty  miles  from  the  defendant, 
Hallwood,  it  was  inconvenient  to  deliver  this  property  to  them. 
Was  it  clear  beyond  dispute,  as  the  counsel  for  the  plaintiff 
claims,  that  under  this  agreement,  when  Hallwood  tendered 
the  $125  to  the  plaintiff  within  ninety  days  from  the  time  this 
agreement  was  signed  and  sealed  by  the  parties,  about  March 
20,  1886,  that  he  had  not  thereafter  a  right  to  said  property, 
and  a  right  to  send  it  to  Stevens  in  Cincinnati,  in  fulfillment 
of  a  contract  or  agreement  made  with  him  some  time  before, 
which  contract  had  been  complied  with  by  Stevens,  so  far  as 
up  to  that  time  he  was  under  obligation  to  do  anything,  by 
sending  to  Hallwood  the  check  for  $125,  payable  to  the  plain- 
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tiff,  MB  the  price  of  this  property?  Can  it  be  said  that  this 
contract  eo  clearly  required  this  money  to  be  paid  in  ninety 
days  firom  the  date  of  the  contract,  March  1,  1886,  that  it 
must  be  regarded  as  an  intentional  fraud  on  the  part  of  Hall- 
wood  to  have  pretended  to  regard  it  as  authorising  the  pay- 
ment  of  this  $126  in  ninety  days  from  the  actual  signing  and 
sealing  of  this  agreement,  and  not  in  ninety  days  from  its 
date?  The  words  of  the  contract  are:  *'  Said  Hallwood  is  to 
have  ninety  days  from  the  date  of  the  signing  and  sealing  of 
this  agreement  to  pay  said  sum."  Is  it  incredible  that  he 
really  believed  that  this  meant  ninety  days  from  the  actual 
signing  and  sealing  of  this  agreement,  that  is,  ninety  days 
from  March  20, 1886,  and  not  ninety  days  from  the  date  of 
this  agreement,  March  1, 1886?  And  must  we  regard  his  con- 
duct as  fraudulent,  when  based  on  this  interpretation  of  the 
contract?  No  doubt  he  knew  that  this  ninety  days'  time  was 
of  the  esflence  of  the  contract,  and  that  he  would  have  no 
right  to  pay  for  and  own  this  property  if  not  paid  for  in  ninety 
days  from  March  20, 1886.  The  contract  declared  on  its  face 
that  the  time  for  paying  $126  for  this  property  was  to  be  re- 
garded as  of  the  essence  of  the  contract.  It  is  both  common 
sense  and  well  settled  that,  by  the  express  stipulations  of 
parties,  time  may  be  made  of  the  essence  of  a  contract  in  a 
court  of  equity  as  well  as  in  a  court  of  law,  though,  without 
such  express  stipulation,  it  is  not  in  a  court  of  equity  usually 
regarded  of  the  essence  of  a  contract:  See  Tai^  v.  Lang* 
wrth,  U  Pet  172,  174. 

The  counsel  for  the  appellant,  the  plaintiff  below,  in  his 
argument,  seems  to  regard  it  as  perfectiy  clear  that  the  ninety 
days  named  in  this  contract  must,  as  a  legal  proposition,  run 
from  March  1,  1886.  He  says:  ''  This  contract  having  de- 
clared that  the  ninety  days  should  run  from  the  date  of  the 
signing  and  sealing  thereof,  and  having  made  that  date  the 
Ist  of  March,  the  ninety  days  must  run  from  that  time,  no 
matter  when  the 'contract  actually  took  effect";  to  sustain 
which  proposition  he  refers  only  to  2  Parsons  on  Contracts, 
6th  ed.,  *664.  I  have  examined  this  authority,  and  it  is  not 
to  my  mind  so  clear  that  it  sustains  the  proposition  laid  down 
by  appellant's  counsel.  He  says  '*  that  if  the  contract  refers 
to  ^  the  day  of  the  date '  or  *  the  date,'  and  expresses  any  date, 
this  day,  and  not  the  actual  making,  is  taken."  Parsons  re- 
fers in  a  note  to  Styles  v.  Wardle,  4  Bam.  &  C.  908,  and  Co. 
Lit  46  b,  as  sustaining  the  proposition  he  lays  down;  and 


40  Straughan  i>.  Hall  wood.       [W.  Virginia 

also  to  Armiii  v.  Breame,  2  Ld.  Raym.  1082.  These  authori- 
ties sustain  the  proposition  laid  down  by  Parsons;  but  they 
go  no  further  than  he  has  gone;  and  there  is  a  great  differ- 
ence between  the  phrases  'Hhe  day  of  the  date''  or  the  ''date/' 
and  the  phrase  used  in  this  agreement  of  compromise,  "  the 
date  of  the  signing  and  sealing  of  this  agreement."  I  am  not 
now  prepared  to  say  that  this  does  not  mean  "  the  day  of  the 
actual  signing  and  sealing  of  this  agreement,"  though  the 
agreement  does  conclude:  *'  In  witness  whereof  the  said  par- 
ties have  hereunto  set  their  respective  hands  and  seals  this 
first  day  of  March,  1886."  It  may  be,  in  construing  this  con- 
tract, that  the  parties  may  be  concluded  and  estopped  from 
showing  that  it  was  signed  and  sealed  on  March  ^,  1886,  or 
any  other  day  than  March  1, 1886;  but  I  am  not  at  present 
satisfied  that  this  is  so;  and  I  do  not  propose  to  examine  the 
question,  or  express  any  opinion  on  the  subject,  as  the  ques- 
tion in  this  case  is  not,  as  it  is  in  the  detinue  case,  what  is  the 
true  interpretation  of  this  contract  in  this  respect.  But  I  will 
inquire  simply  whether  its  meaning  is  so  clearly  what  the 
appellant's  counsel  contends  it  is  as  to  justify  us  in  concluding 
that  it  was  known  to  the  defendant,  Hallwood,  that  this  was 
its  meaning;  and  in  acting  on  it  as  if  this  was  not,  and 
pretending  he  thought  that  it  was  not,  its  meaning,  we  are 
justified  in  concluding  that  this  was  a  mere  pretense,  and  he 
was  acting  fraudulently;  for  his  fraudulent  removal  of  the 
property  from  the  state  must  certainly  be  proven  to  sustain  an 
interference  by  a  court  of  equity,  as  was  asked  in  this  case. 
It  would  not,  I  presume,  be  pretended  that  if  A  had  personal 
property  in  his  possession  in  another  state,  and  B,  claiming  it^ 
brought  an  action  of  detinue  for  it  against  A  in  this  state, 
that  a  court  of  equity  would  enjoin  A  from  disposing  of  it  ol 
a  bill  filed  in  this  state  by  B,  and  compel  A,  by  its  order,  to 
bring  such  personal  property  into  the  state  to  answer  the  re- 
sult of  such  action  of  detinue,  simply  because  A  was  insolvent. 
But  it  is  contended  by  appellant's  counsel,  that  "even 
though  Hallwood  may  have  thought  that  he  had  a  good  title 
to  this  property,  yet  it  was  fraudulent  in  him  to  remove  it  so 
as  to  avoid  a  suit  which  Straughan  intended  to  bring  against 
him;  and  this  he  did  because  when  this  property  was  sent 
by  Hallwood  out  of  the  state  he  knew  perfectly  well  that 
Straughan  claimed  it  to  be  his  property."  This  he  certainly 
did  know;  and  if  he  removed  this  property  to  avoid  a  process 
which  be  expected  Straughan  would  isaue,  his  conduct  was 
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fraadnleni.  Bot  Hallwood  expressly,  in  his  deposition,  denies 
that  his  object  in  shipping  this  property  to  Stevens  oat  of  the 
state  was  to  prevent  Stranghan  from  getting  possession  of  it 
by  legal  process  in  this  state;  and  does  it  necessarily  follow 
that  this  is  false  because  he  shipped  it  to  Stevens^  according 
to  his  contract  with  him,  directly  after  the  plaintiff's  counsel 
refused  to  accept  Stevens's  check  in  payment  of  the  property, 
and  claimed  that  the  plaintiff,  under  this  compromise  agree- 
ment, was  not  then  bound  to  let  Hallwood  have  this  property 
for  the  $126,  the  amount  of  the  check?  The  conclusion  from 
these  fEU^ts,  that  the  defendant,  Hallwood,  by  sending  this 
property  to  Stevens  in  Cincinnati,  intended  to  keep  the  plain- 
tiff from  getting  possession  of  this  property  by  legal  process 
in  this  state,  seems  to  me  as  at  least  questionable,  as  he  may 
then  have  had  no  thought  that  Straughan  would  bring  a  suit 
for  this  property;  and  in  fact  he  did  not  bring  any  such  suit 
for  nearly  two  months  afterwards.  If  Hallwood  had  clandes- 
tinely or  secretly  sent  this  property  to  Stevens  in  Cincinnati, 
the  conclusion  that  he  did  it  fraudulently  to  prevent  a  suit  for 
the  property  against  him  by  the  plaintiff  would  have  been 
justified;  but  the  evidence  shows  that  he  did  not  send  off  this 
property  clandestinely,  but  openly.  But  he  may  have  done  it 
fraudulently,  with  the  intent  attributed  to  him  by  the  plaintiff 
in  his  bill.  If  we  admit  that  he  did,  the  plaintiff's  bill  would 
still  not  be  sustained,  unless,  when  it  was  filed,  this  prop- 
erty was  in  the  possession  of  Hallwood  or  under  his  control, 
though  it  was  in  Cincinnati;  for  if  it  was  not  in  his  possession 
or  under  his  control  on  September  18, 1886,  when  this  chan- 
cery suit  was  brought,  it  would  obviously  have  been  improper 
for  the  chancery  court,  in  this  cause,  to  have  entered  a  decree 
requiring  Hallwood  to  bring  this  property  back  into  this  state, 
and  deliver  it  to  a  receiver  of  the  court,  in  order  that  it  might 
be  forthcoming  to  answer  this  action  of  detinue.  It  would,  if 
the  property  was  then  neither  in  his  possession  nor  under  his 
control,  obviously  be  impossible  for  Hallwood  to  obey  such  an 
order  of  the  court;  and  the  court  could  not  enter  such  an 
order,  and  punish  Hallwood  for  not  obeying  it,  when  it  was 
impossible  for  him  to  obey,  even  if  the  court  had  been  satisfied 
that  he  had  fraudulently  removed  this  property  out  of  the 
state  to  defeat  the  plaintiff  in  recovering  it  in  an  action  of 
detinue  against  him. 

Now,  the  evidence  shows  that  this  property  had  been  in 
Cinoinnati  in  the  possession  of  Stevens  for  some  two  months 
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before  this  suit  was  brought,  and  that  Stevens  claimed  it  as 
belonging  to  him,  or  to  the  Peerless  Coal  Company,  because  it 
had  been  purchased  of  Hallwood  more  than  two  months  before 
the  institution  of  this  suit.  An  order  of  the  chancery  court 
requiring  Hallwood  to  bring  this  property  back,  and  put  the 
court  or  its  receiver  in  possession  of  it,  would  have  been  vain 
and  inoperative,  and  the  court  had  no  means  of  enforcing  it; 
for  the  imprisonment  of  Hallwood  till  he  should  obey  this 
order  would  have  been  not  only  vain  but  unjust,  as  it  was  out 
of  his  power  to  obey  such  an  order. 

But  it  is  said  the  receiver  of  the  circuit  court  of  Kanawha 
could  have  sued  in  Cincinnati  Stevens,  or  whoever  was  in  the 
possession  of  this  property,  and  having  recovered  it,  he  could 
have  brought  it  back  to  West  Virginia,  and  held  it  to  answer 
the  final  judgment  in  the  detinue  suit  against  Hallwood.  It 
is  true  that  a  court  of  one  state  has  the  power  to  appoint  a 
receiver  to  take  possession  of  property  in  another  state.  This 
has  been  frequently  done  where  the  property  is  that  of  a  com- 
pany owning  and  operating  a  railroad  running  through  several 
states:  See  EUia  v.  BosUm  etc.  R.  R.  Co.,  107  Mass.  1;  WUmer 
V.  Railway  Co.,  2  Woods,  418.  In  such  cases,  the  court,  hay- 
ing jurisdiction  of  the  defendant,  can  legitimately  do  all  in 
its  power  to  compel  the  defendant  to  put  the  receiver  in  pos- 
session of  the  property  in  another  state.  But  as  the  court  of 
one  state  has  no  jurisdiction  outside  of  its  limits,  of  course  it 
has  no  power  to  remove,  or  cause  to  be  removed,  personal 
property  from  another  state  so  as  to  bring  it  within  the  juris- 
diction of  the  state  in  which  is  the  chancery  court  which  has 
appointed  the  receiver.  If  this  can  be  done  without  contest, 
the  personal  property  can  be  taken  possession  of  and  removed 
by  the  receiver  into  the  state  whose  chancery  court  has  ap- 
pointed the  receiver;  but  if  it  cannot  be  done  without  the  in- 
stitution of  a  suit  by  the  receiver  in  the  courts  of  the  state 
where  the  property  is  situated,  the  authorities  are  not  agreed 
as  to  whether  such  suit  can  be  brought  by  a  foreign  receiver 
to  recover  property.  In  some  cases  it  has  been  allowed,  and 
in  other  cases  it  has  been  refused.  Such  suits  by  receiver 
appointed  in  other  states  were  permitted  and  recognised  as 
legitimate  in  Bagby  v.  Atlantic  etc.  R.  R.  Co.,  86  Pa.  St  291; 
Runk  V.  St.  John,  29  Barb.  585;  Hurd  v.  City  of  ElizabeOi^  41 
N.  J.  L.  1.  But  the  courts  have  in  numerous  cases,  on  the 
contrary,  held  that  such  suits  cannot  be  brought  by  a  receiver 
appointed  in  another  state:  See  Booth  v.  Clark,  17  How.  822} 
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Farmer^  A  M.  In$.  Co,  v.  Needles^  52  Mo.  17.  See  also,  on  this 
question,  Inturanee  Co.  v.  Taylor^  2  Rob.  (N.  Y.)  278;  State  y. 
JaeksonmUe  etc.  R,  R.  Co.,  16  Fla.  202;  Warren  v.  Union  Nat. 
Bank,  7  Phila.  156;  Hunt  v.  Columbian  Ina.  Co.,  55  Me.  290;  92 
Am.  Dec.  592.  In  the  case  of  Booth  y.  Clarke  17  How.  322, 
Justice  Wayne,  deliyering  the  decision  of  the  supreme  court  of 
the  United  States,  says:  ^'The  receiyer  has  no  extraterritorial 
power  of  official  action;  none  which  the  courts  appointing  him 
can  confer  with  authority  to  go  into  a  foreign  jurisdiction  to 
take  posscBsion  of  the  debtor's  property;  none  which  can  giye 
him,  upon  principles  of  comity,  the  priyilege  to  sue  in  a  for- 
eign court  or  another  jurisdiction,  as  the  juJgment  creditor 
himself  might  haye  done,  where  the  debtor  may  be  answer- 
able  to  the  tribunal  which  the  creditor  may  seek."  Those 
cases  in  which  the  courts  permitted  a  receiyer  appointed  in 
another  state  to  sue  for  and  recoyer  property  in  a  different 
state  haye  apparently  based  their  decisions,  not  on  the  right 
of  such  foreign  receiyer  to  bring  such  a  suit,  but  on  the  ground 
that  in  the  particular  case  before  the  court  he  ought  to  be  per- 
mitted to  prosecute  such  suit  as  a  matter  of  comity  only;  and 
that  in  many,  if  not  all,  cases  where  the  rights  of  their  own 
citizens  would  be  injuriously  affected  by  extending  such  comity 
to  a  foreign  receiyer,  it  ought  not  to  be  extended ;  and  the  courts 
which  are  most  fayorable  to  the  allowing  of  a  foreign  receiyer 
to  sue  in  their  courts  as  a  matter  of  comity  and  conyenience 
are  careful  to  protect  the  rights  of  their  own  citizens  as  credi- 
tors to  the  property  of  the  debtor  within  their  jurisdiction  as 
against  the  claims  of  a  receiyer  appointed  by  a  court  of  chan- 
cery in  another  state:  See  Bagby  y.  Adantie  etc.  R.  R.  Co.,  86 
Pa.  St.  291;  Hv/ni  y.  Columbian  Ins.  Co.,  55  Me.  290;  92  Am. 
Bee.  692;  Hurd  y.  City  of  EUzabethy  41  N.  J.  L.  1;  Rwnk  y.  St. 
John,  29  Barb.  585;  Barton  y.  Barbour,  104  U.  S.  128. 

To  ayoid  the  difficulties  which  beset  a  receiyer  in  suing  for 
property  in  another  state,  the  practice  has  arisen  of  forcing 
the  party  whose  property  is  to  be  taken  possession  of  by  a  re- 
ceiver to  conyey  it  by  a  formal  deed  or  assignment  to  the 
receiyer,  which  may  enable  him  to  bring  suits  in  some  states 
where  his  right  to  bring  the  suit  might  not  be  recognized:  See 
Oraydon  y.  Church,  7  Mich.  36.  These  authorities  are  conffict- 
ing,  and  I  haye  not  examined  the  question  sufficiently  to  form 
any  definite  opinion  on  the  question  whether,  if  the  circuit 
court,  in  this  case,  as  asked  by  the  plaintiff,  had  appointed  a 
receiyer  of  this  theodolite  and  drawing  instruments,  the  courts 
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of  Ohio  would  or  would  not  have  permitted  him  to  bring  an 
action  of  detinue  or  trover  against  Stevens  to  recover  this  prop- 
erty or  its  value,  and  bring  it  within  the  jurisdiction  and  con- 
trol of  the  circuit  court  of  Kanawha,  West  Virginia,  to  answer 
the  final  decision  of  the  action  of  detinue  by  the  plaintiff 
against  Hall  wood;  or  whether,  if  the  circuit  court  of  Kanawha 
had,  by  a  decree  in  this  cause,  and  its  power  over  Hallwood, 
the  defendant,  and  Straughan,  the  plaintiff,  compelled  them 
to  execute  a  transfer  of  all  their  interest  in  this  property  to  its 
receiver,  the  courts  of  Ohio  would  have  permitted  him  then  ta 
bring  such  a  suit  or  suits  against  Stevens  for  such  a  purpose. 
I  have  not  deemed  it  necessary  to  determine  this  question;  for 
if  we  considered  that  the  receiver  of  the  circuit  court  could  in 
any  way  have  been  empowered  to  bring  such  suits  to  recover 
this  property  of  Stevens,  and  that  the  Ohio  courts  would  have 
permitted  such  suits  to  be  brought  for  such  purpose,  it  seems 
to  me  clear  that  the  circuit  court  of  Kanawha  ought  not  to 
have  appointed  such  receiver  with  such  power  in  this  cause. 
For,  in  the  prosecution  of  such  suit  in  Ohio  against  Stevens, 
there  could  be  no  recovery  against  him,  if  Hallwood  had  a 
good  title  to  this  property,  when,  under  the  sale  or  pledge  of  it, 
he  had  put  Stevens  in  the  possession  of  it;  so  that  the  receiver 
would,  in  such  suit,  have  had  to  prove  that  the  plaintiff^ 
Straughan,  had  a  good  title  to  this  property,  and  not  Hall* 
wood.    If,  then,  this  would  have  been  in  issue  in  such  suit  by 
the  receiver,  what  is  the  use  of  his  being  appointed,  as  the 
plaintiff,  Straughan,  can  successfully,  without  the  interference 
of  a  court  of  equity,  recover  this  property  or  its  value  in  the 
Ohio  courts  as  readily  as  the  receiver  could.    The  right  of  the 
plaintiff  to  bring  such  suit  no  one  disputes  or  could  dispute, 
while  the  right  of  the  receiver  to  institute  such  a  suit  would 
no  doubt  be  disputed,  and  perhaps  he  would  not  be  enter* 
tained  to  try  such  suits  in  the  Ohio  courts.    The  remedy  of 
the  plaintiff  for  the  wrongs  he  asserts  he  has  sustained  would, 
by  no  decree  which  the  court  could  render  in  this  cause,  be  at 
all  improved,  or  rendered  less  onerous.    In  fact,  it  is  shown 
by  the  evidence  that  while  Stevens  lives  in  Ohio,  he  is  fre- 
quently in  the  county  of  Kanawha,  West  Virginia,  as  man- 
ager of  the  Peerless  Coal  Company,  managing  its  mining;  and 
the  plaintiff,  if  he  chose,  could  institute  such  a  suit  against 
him  in  the  circuit  court  of  Kanawha.    It  is  not  pretended  that 
he  is  not  able,  pecuniarily,  to  pay  any  judgment  which  could 
be  rendered  against  him  in  such  suit.    The  court,  therefore, 
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could  render  no  decree  on  the  original  bill  and  proofs  in  the 
canm  in  behalf  of  the  plaintifif,  and  could  do  nothing  but  dis- 
miss the  bill. 

Was  the  plaintiff's  case  rendered  any  better  by  his  supple* 
mental  bill?    It  seems  to  me  it  was  not.    It  in  substance 
alleges  that  since  the  filing  of  the  bill,  the  defendant,  Hall- 
wood,  had  received,  only  the  day  before  the  supplemental  bill 
was  filed  by  leave  of  the  court,  $125  from  Stevens,  upon  his 
pledge  of  this  theodolite  and  drawing  instruments,  made  when 
he  sent   them  to  Stevens  in  Cincinnati,  some  two  months 
before  the  institution  of  this  chancery  suit;  and  that  Hall- 
wood  had  this  identical  $125  in  bis  possession,  and  had  only 
the  day  before  the  filing  of  this  supplemental  bill  so  sworn  in 
his  deposition  then  being  taken;  and  he  produced  the  notes 
making  up  this  $125,  and  tendered  them  to  the  plaintiff's 
counsel  in  full  payment  of  the  price  of  this  theodolite  and 
drawing  instruments,  as  fixed  by  this  compromise  agreement, 
dated   March  1,  1886.     And  this  supplemental  bill  prays 
that  he  be  enjoined  from  parting  with  these  notes,  and  be 
required  to  pay  them  over  to  a  receiver  of  this  court,  when 
appointed,  to  be  used,  if  necessary,  in  redeeming  this  theodo- 
lite and  drawing  instruments  of  Stevens;  and  if  this  cannot 
be  done,  then  to  be  used  in  paying  the  plaintiff's  just  claim 
80  far  as  it  will  pay  it,  in  case  he  cannot  get  the  property  itself 
under  the  control  of  the  court,  and  for  general  relief.    The 
injunction  asked  has  been  granted.    If  all  the  facts  claimed 
by  this  supplemental  bill  were  proven,  could  the  court  render 
any  decree  based  upon  it  in  favor  of  the  plaintiff?    It  seems 
to  me  it  could  not.    When  a  supplemental  bill  is  based  on 
facts  occurring  since  the  institution  of  the  suit,  and  seeks 
relief  only  against  the  original  defendant,  no  new  parties  being 
introduced,  it  is  in  the  nature  of  an  amendment  of  the  original 
bill,  and  must  be  read  with  it,  and  the  two  must  be  regarded 
as  one  bill;  just  as  when  an  amended  bill  is  filed,  merely  cor- 
recting statements  in  an  original  bill,  the  two  are  regarded  as 
constituting  one  bill.     This  proposition  is  abundantly  sus- 
tained by  the  authorities:  See  Hill  v.  Hill^  10  Ala.  527;  Cun- 
ningham^s  AdmW  v.  Rogers^  14  Id.  147;  OiUettv.HaU,  13  Conn. 
434;  Mason  v.  York  etc,  R.  R.  <7o.,  52  Me.  107;  Clark  v.  Society, 
46  N.  H.  272;  Chouteau  v.  Rice,  1  Minn.  106  (Gil.  83).    It 
would  seem  to  follow  that  if,  on  the  original  bill,  when  all  im- 
perfections in  it  are  disregarded,  and  the  evidence  in  the 
cause,  the  plaintiff  has  no  cause  of  action  at  the  time  of  filing 
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• 
his  original  bill,  be  cannot  maintain  bis  suit  by  filing  a  sup- 
plemental bill  setting  up  a  cause  of  action  that  had  accrued 
after -the  original  bill  was  filed,  even  though  it  arose  out  of 
the  same  cause  of  action  tbat  was  the  subject  of  the  original 
bill.    A  new  cause  of  action  should  not  thus  be  permitted  to 
be  presented  by  a  supplemental  bill;  for,  such  supplemental 
bill  being  a  part  and  an  addition  to  the  original  bill,  and  to 
be  read  with  it,  to  permit  this  would  be  to  yiolate  the  obvious 
principle  that  in  every  case  the  cause  of  action  must  exist  at 
the  time  the  suit  is  brought.    This  seems  to  be  recognized  by 
the  Alabama  decisions:  See  HUl  v.  HiU^  10  Ala.  627;  Vaughan 
V.  Vaughan^a  Heirs,  80  Id.  330,  334;  see  also  Milner  v.  Milner^ 
2  Edw.  Ch.  114,  where  it  was  held  that  a  complainant  cannot 
file  a  supplemental  bill  to  introduce  new  facts  which  have 
occurred  since  the  filing  of  the  original  bill,  and  upon  which  a 
decree  can  be  had  without  reference  to  the  original  bill.    The 
complainant  in  such  case  should  dismiss  his  old  bill,  and  file 
an  entirely  new  one.    The  law  as  I  have  stated  it,  sustained 
by  the  Alabama  decisions,  while  not  disputed,  so  far  as  I 
know,  is  nevertheless  qualified  by  the  decision  in  Pinch  v. 
Anthony,  10  Allen,  471,  477.    Chapman,  J.,  in  delivering  the 
opinion  of  the  court,  on  page  477  says:  "We  have  found  no 
authority  that  goes  so  far  as  to  authorize  a  party  who  has  no 
cause  of  action  at  the  time  of  filing  his  original  bill  to  file  a 
supplemental  bill  in  order  to  maintain  his  suit  upon  a  cause 
of  action  that  accrued  after  the  original  bill  was  filed,  even  if 
it  arose  out  of  the  same  transaction  that  was  the  subject  of 
the  original  bill.     It  would  seem  to  be  contrary  to  principle  to 
allow  it  to  be  done.    Milner  v.  Milner,  2  Edw.  Ch.  114,  is  an 
authority  against  allowing  a  new  cause  of  action  to  be  stated 
in  a  supplemental  bill.     But  the  plaintifl*  may,  by  means  of  a 
supplemental  bill,  introduce  into  his  case  facts  that  havb 
occurred  since  the  original  bill  was  filed.   The  extent  to  which 
this  may  be  done  is  not  definitely  settled,  but  if  he  goes  too 
far  in  this  respect,  the  defendant  has  opportunity  to  object  to 
it  when  leave  is  asked  to  file  the  supplemental  bill:  Pedricky, 
White,  1  Met.  76;  or  by  demurrer  to  the  bill  for  that  cause 
after  it  is  filed.    In  this  cause,  the  defendant  did  demur,  but 
did  not  present  this  as  a  ground  of  demurrer:  Pinch  v.  An- 
thony,  8  Allen,  536.    The  cause  was  sent  to  a  master,  and  was 
recommitted  to  him,  by  consent  of  both  parties,  for  the  pur- 
pose of  being  fully  heard  on  its  merits;  and  it  has  been  so 
heard,  and  his  report  embraces  every  matter  that  would  have 
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been  needfbl  if  a  new  bill  had  been  filed.  The  objection  to  the 
sapplemental  bill  ongbt,  therefore,  to  be  regarded  as  waived : 
Pingree  ▼.  Coffinj  12  Gray,  288,  323;  Story's  Eq.  PI.  528,  and 
note;  UnderhiU  y.  Van  CarOandt,  2  Johns.  Ch.  369." 

The  two  cases  referred  to  really  throw  no  light  on  the  sub- 
ject, not  being  cases  in  which  any  supplemental  bill  was  filed, 
and  merely  showing,  in  certain  cases,  a  party  may  waive  his 
right  by  not  objecting  at  the  proper  time;  and  what  is  said 
in  Story  amomits  to  no  more,  except  that  in  the  note  it  is 
said  that  ^^when  the  matter  which  arises  subsequent  to  the 
filing  of  the  bill,  and  properly  the  subject  of  a  supplemental 
bill,  is  stated  by  amendment,  and  the  defendant  answers  the 
amended  bill,  it  is  too  late  to  object  to  the  irregularity  at  the 
hearing."  This  is  doubtless  true;  for  as  the  plaintiff  had  a 
good  cause  of  action,  and  the  new  matter  could  have  been 
legitimately  brought  in  by  a  supplemental  bill,  the  bringing  of 
it  irregularly  by  an  amended  bill  was  a  matter,  not' of  sub* 
stance,  but  of  form,  and  might  well  be  regarded  as  waived  by 
the  failure  to  object  at  the  proper  time,  and  answering  such 
bill.  But  this  would  be  very  diflbrent  if  the  facts  arising  since 
the  original  bill  were  really  the  only  facts  upon  which  the 
plaintiff  had  any  cause  of  action;  there  being  no  facts  existing 
which  gave  the  plaintiff  any  cause  of  action  when  the  original 
bill  was  filed.  In  the  case  before  us,  the  supplemental  bill 
was  filed  December  10, 1886,  while  the  deposition  of  Hallwood, 
the  defendant,  was  being  taken;  and  nothing  whatever  was 
done  afterwards,  excepting  the  finishing  of  his  examination, 
and  the  examination  of  a  witness  two  days  alter,  whose  evi- 
dence was  really  immaterial.  All  the  evidence  thus  taken 
after  the  filing  of  this  deposition  had  reference  solely  to  the 
matter  in  the  original  bill,  and  in  no  manner  related  to  the  new 
matter  set  out  in  the  supplemental  bill.  In  less  than  a  month 
afterwards  the  court  heard  the  case,  and  dismissed  the  bill 
and  supplemental  bilL  Even  if  the  defendant  could  waive  an 
objection  based  on  the  fact  that  the  plaintiff  had  no  cause  of 
action  when  he  instituted  his  suit,  but  it  arose  subsequently, 
there  was  certainly  no  such  waiver  to  be  inferred  from  any- 
thing done  by  him  in  this  cause  subsequent  to  the  filing  of 
this  supplemental  bill.  But  it  does  not  seem  to  me  that  mere 
failure  to  object  to  its  filing,  or  to  demur  to  it,  could  in  no  case 
prevent  his  relying  on  the  fact  that  the  evidence  showed  that 
whoi  the  plaintiff  had  brought  his  suit,  and  filed  his  bill,  he 
had  no  cause  of  action. 
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There  is  another  objection  to  this  supplemental  bill,  so  fatal 
that  the  court  was  bound  to  dismiss  it  at  the  hearing.  The 
supplemental  bill  being  but  an  addition  to  the  bill,  and,  as 
asked  for  on  the  very  £Etce  of  this  bill,  to  be  read  with  it,  of 
course  no  decree  could  be  rendered  upon  it  if  it  was  based 
upon  grounds,  and  sought  a  redress,  utterly  inconsistent  with 
the  original  bill.  In  such  case,  the  court,  at  the  hearing, 
might  give  to  the  statements  and  grounds  set  out  in  the 
original  bill  and  in  the  supplemental  bill  a  liberal  construc- 
tions, so  as  to  reconcile  them,  and  might  not  refuse  the  plain- 
tiffs relief  simply  because  some  of  the  statements  of  the  supple- 
mental bill  were  in  conflict  with  statements  in  the  original 
bill:  Chouteau  v.  Rice,  1  Minn.  106  (Gil.  83).  But  it  could  do 
no  more.  If,  after  this  were  done,  it  still  appeared  that  the 
grounds  on  which  the  original  bill  was  based  were  utterly  in- 
consistent and  irreconcilable  with  the  grounds  on  which  this 
supplemental  bill  was  based,  the  court  could  grant  no  relief  to 
the  plaintiff  on  his  supplemental  bill.  The  ground  on  which 
this  supplemental  bill  is  based  is,  that  the  theodolite  and 
drawing  instruments  were  a  trust  fund  in  the  hands  of  the  de- 
fendant, Hallwood,  for  the  use  of  the  plaintiff;  and  he  having, 
by  a  sale  or  pledge  of  them,  received  a  check  for  $125,  which 
was  still  in  his  hands,  and  could  be  clearly  identified,  this 
check  should  be  rendered  liable  to  all  Ihe  rights  of  the  plain- 
tiff, just  as  the  original  property  held  in  trust  could  have  been 
held,  had  it  not  been  wrongfully  converted  into  these  notes. 
This  claim  is  based  on  the  familiar  principle  that  where  a 
trust  fund  has  been  wrongfully  converted  into  another  species 
of  proprrty,  if  its  identity  can  be  traced,  it  will  be  held,  in  its 
new  form,  liable  to  the  rights  of  the  original  owner  or  cestui 
que  trust. 

The  appellant's  counsel  refers  to  Natumal  Bank  v.  Insurance 
Co.,  104  U.  S.  54,  26  Am.  Law  Reg.  71  (February,  1887),  and 
notes  to  Fletcher  v.  Sharpe,  108  Ind.  276,  and  2  Story's  Eq.  PL, 
sees.  12,  58,  as  establishing  this  legal  proposition,  which  he 
states  in  his  brief.  There  is  no  question  but  these,  and  innu- 
merable other  cases  show  clearly  that  this  is  the  law.  The 
difficulty  is,  the  evidence  shows  beyond  controversy  that  the 
defendant,  Hallwood,  never  did  occupy  any  confidential  rela- 
tion of  any  sort  to  the  plaintiff,  Straughan,  and  the  property 
in  controversy  never  was  a  trust  fund  in  the  hands  of  Hall- 
wood for  the  use  of  Straughan,  and  therefore  this  law  has  no 
flort  of  application  in  this  cause.    The  plaintiff  brought  an 
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action  of  detinue  against  the  defendant  for  this  property, 
which  he  could  not  have  done  if  the  plaintiff  held  it  for  hif 
Qse  as  trustee,  his  only  remedy  against  his  trustee,  the  defend 
ant,  being  by  a  suit  in  equity.  In  his  original  bill,  the  plain- 
tiff maintains  the  same  attitude  that  he  assumed  when  he 
brought  his  action  of  detinue.  In  fact,  the  original  bill  waff 
filed  as  an  auxiliary  proceeding  to  aid  the  plaintiff  in  his 
action  of  detinue,  by  compelling  the  defendant,  or  a  receiver 
of  the  court,  to  bring  the  property  in  dispute  back  into  this 
state  from  the  state  of  Ohio,  so  that  it  might  be  here  to  an- 
swer the  judgment  anticipated  in  the  action  of  detinue  then 
pending.  The  claim  that  the  plaintiff  was  the  legal  and  equi- 
table owner  of  the  property,  which  the  defendant  had  wrong- 
fully got  possession  of  under  a  false  claim  that  he  was  the 
legal  and  equitable  owner  thereof,  which  is  the  ground  on 
which  the  original  bill  is  based,  is  wholly  inconsistent  with 
the  ground  on  which  the  supplemental  bill  is  based,  that  the 
defendant  held  this  property  as  trustee  for  the  use  of  the  plain- 
tiff, and  had  wrongfully  converted  it  into  bank  notes.  The 
two  grounds  are  utterly  irreconcilable;  and  for  this  reason,  as 
well  as  the  others  I  have  assigned,  this  supplemental  bill 
should  have  been  dismissed. 

There  was  no  error,  therefore,  in  the  decree  of  the  circuit 
court  of  Kanawha  of  January,  18,  1887,  appealed  from,  and 
it  must  be  affirmed,  and  the  appellee  must  pay  to  the  appel- 
lant his  costs  in  this  court  expended,  and  thirty  dollars  dam- 
ages. 

RiCEiTXBa,  Tkrbitobzal  Powxbs  and  JuaisDXonoK  ov.  —  As  a  general 
mle,  a  receiver  appointed  by  the  oonrt  of  one  state  has  no  power,  as  a  mat- 
ter of  right,  to  bring  suits  regarding  matters  pertaining  to  his  reoeivership 
in  the  ooorts  of  other  states.  The  prevailing  doctrine  as  established  by  the 
supreme  oonrt  of  the  United  States,  and  followed  pretty  generally  by  the 
courts  of  the  different  states,  is,  that  a  receiver  has  no  extraterritorial  power; 
that  for  the  purposes  of  litigation  his  powers  are  limited  to  the  state  in 
which  he  receives  his  appointment,  and  that  principles  of  comity  do  not  ap- 
ply as  strict  matter  of  right  to  such  cases,  and  will  not  warrant  a  receiver  in 
bringing  an  action  in  a  foreign  court  or  jurisdiction.  Perhaps  the  leading 
case  on  the  subject  is  that  of  Booth  v.  Clark,  17  How.  322.  It  was  there  de- 
termined that  a  receiver  of  the  effects  of  a  New  York  judgment  debtor,  ap- 
pointed by  a  court  in  that  state,  could  not  file  a  biU  in  a  court  of  the  District 
of  Columbia  for  the  purpose  of  obtaining  possession  of  a  fund  due  the  debtor, 
for  the  resson  that  the  oonrt  could  not  recognize  the  power  of  the  receiver  to 
institnte  an  action  in  a  jurisdiction  other  than  that  of  his  appointment.  The 
court  said,  Mr.  Justice  Wayne  delivering  the  opinion:  "A  receiver  is  ap- 
pointed under  a  creditor's  biU  for  one  or  more  creditors,  as  the  case  may  be. 
Am.  St.  Rep..  Vol.  VIII.— 4 
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for  their  bensfiti  to  the  ezdniion  of  all  other  creditorB  of  the  debtor,  if  there 
be  any  sooh,  aa  there  are  in  this  case.  Whether  appointed,  as  this  reoeiTer 
was,  under  the  statate  of  New  York,  or  under  the  rules  and  practice  of 
chancery,  aa  they  may  be,  his  official  relations  to  the  court  are  the  same.  A 
statute  appointment  neither  enlarges  nor  diminishes  the  limitation  upon  his 
action;  his  responsibilities  are  unaltered.  Under  either  kind  of  appointment 
he  has,  at  most,  only  a  passive  capacity  in  the  most  important  part  of  what 
it  may  be  necessary  for  him  to  do,  until  it  has  been  called  by  direction  of 
the  court  into  ability  to  act.  He  has  no  extraterritorial  power  of  official 
action;  none  which  the  court  appointing  him  can  confer,  with  authority  to 
enable  him  to  go  into  a  foreign  jurisdiction  to  take  possession  of  the  debtor's 
property;  none  which  can  give  him,  upon  the  principles  of  comity,  a  privilege  to 
sue  in  a  foreign  court  or  another  jurisdiction,  as  the  judgment  creditor  him- 
self might  have  done,  where  his  debtor  may  be  amenable  to  the  tribanal 
which  the  creditor  may  seek.  ....  We  think  that  a  receiver  could  not  be 
admitted  to  the  comity  extended  to  judgment  creditors  without  an  entire 
departure  from  chancery  proceedings  as  to  the  manner  of  his  appointment, 
the  secuxitiea  which  are  taken  from  him  for  the  performance  of  his  duties, 
and  the  direction  which  the  court  has  over  him  in  the  collection  of  the  estate 
of  the  debtor,  and  the  application  and  distribution  of  theuL  If  he  seeks  to 
be  reoognind  in  another  jurisdiction,  it  ib  to  take  the  fund  there  out  of  it, 
without  such  court  having  any  control  of  his  subsequent  action  in  respect  to 
itk  and  without  his  having  even  official  power  to  give  security  to  the  court, 
Ae  aid  of  whioh  he  seeks,  for  his  faithful  conduct  and  official  accountability. 
All  that  could  be  done  upon  such  an  application  from  a  r^veivtsr  according  to 
chancery  practice  would  be  to  transfer  him  from  the  locality  of  his  appoint* 
ment  to  that  where  he  asks  to  be  recogniased  for  the  execution  of  his  trust  in 
the  last  under  the  coercive  ability  of  that  court;  and  that  it  would  be  diffi- 
cult to  do  where  it  may  be  asked  to  be  done,  without  the  court  exereiung  its 
province  to  determine  whether  the  suitor  or  another  person  within  its  juris- 
diction was  the  proper  person  to  act  as  receiver." 

The  doctrine  above  set  forth  has  been  reoognind  and  followed  by  many  of 
the  state  and  national  courts.  Among  the  cases  supporting  this  rule  may  be 
dted  WUUnKm  v.  Culver,  23  Blatchf.  416;  ^^notd$  v.  HUxkUm,  43  N.  J.  £q. 
211;  3  Am.  8t.  Hep.  305;  StaU  v.  JackaomHlU  etc  B.  B.  Co.^  15  Fla.  201; 
Hobnei  v.  Sherwood,  3  McCrary,  405;  Kain  v.  SmUh,  80  N.  T.  468;  8  Abb. 
N.  C.  426;  KiUmer  v.  Hobari,  58  How.  Pr.  452;  Jlioeeb^  v.  Bmrrow,  52  Tex. 
896;  Olne^  v.  Tanner,  21  Blatchf.  540;  Brigham  v.  LtuUBngttm,  12  Id.  237; 
Warren  v.  Union  Nathnal  Bank,  7  Phila.  156;  Hope  etc,  Im.  Co,  v.  TVqrlor, 
2  Rob.  (N.  T.)  278;  Farmer^  eCc  Ista.  Co.  v.  ^«^£w,  62  Mo.  17s  WilStte  v. 
Waiie,  25  N.  T.  577;  Huni  v.  d^umbian  Jm.  Co.,  65  Me.  290;  02  Am.  Deo. 
592;  Kronberg  v.  Elder,  18  Kan.  150.  In  this  connection,  Robinson,  J.,  de- 
livering the  opinion  in  BartleU  v.  Wilbur,  53  Md.  485-494,  wrote:  «*  Strictly 
speaking,  the  powers  and  functions  of  a  receiver  for  the  purposes  of  litigation 
are  limited  to  the  courts  of  the  state  within  which  he  was  appointed,  and  he 
has  no  extraterritorial  jurisdiction  or  power  to  institute  suits  in  another  state 
for  the  recovery  of  property  due  the  person  or  estate  subject  to  the  receiver- 
ship. In  some  states,  it  is  true,  he  has  been  permitted,  upon  the  principle  ol 
comity,  to  file  claims  and  receive  inouoy  due  the  estate,  but  he  has  never  been 
ftllowed  by  a  foreign  court  to  interfere  with  its  jurisdiction  which  has  at- 
tached prior  to  his  appointment.  Here  the  proceedings  in  attachment  were 
instituted  long  prior  to  the  appointment  of  a  receiver."  The  same  doctrine 
is  adopted  in  Day  v.  Postal  Telerjrapfi  Co,,  CO  Md.  3o4.    A  receiver  appointed 
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by  the  fedflnl  oonrt  of  one  ciremt  eumot  sue  as  reoeiTer  in  a  fadml  otmrt  ia 
■Botlitr  drenit^  beeanae  racih  oourts  exeroiae  only  a  local  and  Umited  jnria- 
dietioa»  and  a  receiTer  appointed  in  one  of  them  cannot  sne  in  aoother  terri- 
torial  jnrifldiotion:  Brigham  ▼.  LudeUngian,  12  Blatchf.  337.  And  again,  a 
receiTer  appointed  in  one  state  in  proceedings  supplementary  to  azecution 
cannot  institnte  a  salt  in  a  district  court  of  the  United  States  tosek  adde,  aa 
fnndnlent  as  to  creditors,  a  general  assignment  made  by  the  debtor  of  all  hia 
property,  before  such  reoei^rer  was  appointed,  whereafter  his  appointment  aa 
anignee  in  bankmptcy  of  the  debtor  was  appointed,  who  is  made  a  party  to 
the  suit:  Olney  ▼.  Tcumer,  21  Id.  640.  So  where  the  receiver  of  an  insnranoa 
eompsny  appointed  by  a  court  in  Illinois  brought  an  action  in  Missouri  on  a 
note  In  fovor  of  the  corporatiaD,  it  was  held  in  the  latter  state  that  the  re- 
edTer  as  snbh  could  not  maintain  the  action:  Farmei^  etc  Im.  Co.  ▼.  Keedlei^ 
C2  Moi  17.  Again,  in  a  garnishee  action  in  the  court  of  one  state  against  the 
debtor  of  a  corporation  existing  under  the  laws  of  another  state  where  judg« 
meathad  been  obtained  against  the  garnishee,  it  was  held  that  the  receiver 
of  Bodi  eorporation,  appointed  in  a  crediti^s  suit  in  the  state  of  its  domicile, 
eoald  not  contest  the  plaintiflTs  right  to  a  verdict  obtained  in  the  garnishee 
snit  in  the  state  first  mentioned:  ITorrm  v.  Unkm  Naikmai  Bamk,  7  Fhila. 
W,  While  it  may  be  said,  without  fear  of  successful  contradietion,  that  the 
rule  is  fiimly  established  that  a  receiver  has  no  extraterritorial  power,  as  a 
natter  of  ri|^t^  still  there  is  nothing  to  prevent  oourts  of  states  other  than 
that  of  Us  appointment  from  extending  to  him  the  privilege  of  suing  in 
thair  courts  if  they  see  fit  so  to  da  Such  privilege  Is  often  granted  as  a 
natter  of  fiaTor  and  comity,  when  it  can  be  done  without  interfering  with 
the  rights  and  interests  of  the  citiaens  of  the  state  granting  the  pemussion. 
Ai  has  been  said,  this  privilege  is  aa  exception  to  the  general  rule,  and  not 
a  matter  of  right,  and  the  granting  of  the  permission  is  discretionary  with 
the  court  whose  aid  is  invoked.  However,  this  exoeption  has  been  so  often 
neqgniasd  as  to  have  become  as  firmly  established  as  the  rule  itaeli^  and  has 
led  Mr.  High,  in  his  treatiseon  receivers,  second  edition,  section  241,  to  says 
"It  is  thus  apparent  that  the  exceptions  to  the  rule  have  beoome  as  well  re- 
eognind  astherule  itself,  and  the  tendency  of  the  oourts  Is  constantly  toward 
■n  enlarged  and  more  liberal  policy  in  this  regard,  and  it  is  believed  that  the 
doctrine  will  ultimately  be  established,  giving  to  reoeiven  the  nme  rights  of 
■etion  in  aU  the  states  of  the  Union  with  which  they  are  invested  in  the 
■tiKte  or  jurisdiction  in  which  they  are  appointed." 

In  the  following  cases,  under  a  variety  of  ciroumstancei^  some  of  which 
will  be  hereafter  stated,  the  rule  of  comity  has  been  extended  where  the 
privilege  could  work  no  detriment  to  the  dtixens  of  the  state  granting  it,  and 
irhere  it  did  not  contravene  the  policy  of  her  laws:  Chkago  eU,  Ry  Co,  v. 
Knkuketc  Co.,  108 HL  317;  48  Am.  Bcp.  567;  Poml  v.  CocMb%  45  Conn.  128; 
29  Am.  Bep.  668;  and  see  Codke  v.  Town  qf  Orange,  48  Conn.  401,  growing 
eat  of  the  same  facts  and  maintaining  the  same  rule:  Bank  v.  McLeod,  38 
(^  St.  174;  Hw^  V.  City  qfElkabeth,  41  N.  J.  L.  1;  OraydM  v.  Church, 
7Mich.  86;  Rvnhy.  8L  /o^  29 Barb.  685;  Bagbyy.  Aaantieete.  B.  B,  Co,, 
86  Pa.  St.  291;  HoyC  v.  Thompson,  5  N.  Y.  320;  Taylor  v.  Colmnbiam  /ru. 
Co.,  14  Allen,  363;  Meisner  v.  BoMer,  98  Ind.  426;  Pugh  v.  Hurtt,  62  How. 
Fr.  22;  Igkhart  v.  Bierce,  36  HL  133;  Bxparte  jVoriMod,  3 Biss.  604;  jVotienol 
Tnut  Co.  V.  Miller,  83  N.  J.  Eq.  166;  Bidlaek  v.  Mamm,  26  Id.  230;  Paradim 
▼.  Farmere*  etc.  Bank,  6  La.  Ann.  710;  MeAlpin  v.  Jones,  10  Id.  662.  Some 
of  tbe  circumstances  under  which  the  principle  of  comity  is  indulged  will  be 
■hown  by  the  following  cases:  In  CagiU  v.  Wooldridge,  8  Baxt  6S0,  86  Am. 
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Rep.  716^  it  was  held  that  where  the  eoort  of  a  sister  state,  havhig  Jarisdio- 
tion  of  the  parties  and  sabject-matter,  and  having  the  property  within  its 
aotual  oontrol,  appoints  a  reoeiver  to  take  possession  of  and  sell  the  property, 
aad  this  order  is  ezeoated  by  the  property  being  actoally  taken  into  posses- 
sion by  the  reoeiyer,  this  will  give  him,  against  the  parties  to  the  litigation 
and  those  claiming  nnder  them,  a  special  property  and  right  of  possession, 
which  will  enable  him  to  maintain  an  action  of  replevin,  and  that  right  will 
not  be  lost  by  sending  the  property  into  Tennessee  for  sale.  To  this  extent 
the  court  of  the  latter  state  will  req^ect  the  order  and  judgments  of  the  coort 
of  a  sister  state.  The  receiver  can,  in  his  individual  oapaoity,  maintain  an 
action  to  recover  the  property  from  an  attaching  creditor  in  Tennessee,  not- 
withstanding he  may  have  failed  until  afterward  to  qualify  and  give  bond  as 
such. 

In  Pugh  V.  HurUf  62  How.  Pr.  22,  it  is  said  that  the  only  ground  on  which 
the  courts  of  New  York  will  refuse  receivers  appointod  by  the  courts  of 
sister  states  the  privilege  of  suing  in  the  former  seems  to  be  where  the 
claim  comes  in  conflict  with  the  rights  of  creditors  in  that  state.  Its 
courts  will  not  sustain  the  lien  of  foreign  assignees  or  reoeivera  in  oppofiition 
to  a  lien  created  by  attachment  under  its  law,  nor  extend  their  courtesy 
so  far  as  to  work  a  detriment  to  the  citizens  of  that  state  who  have  given 
credit  to  the  foreign  insolvent.  In  all  other  cases  comity  demands  that  such 
receiver  be  allowed  to  sue.  And  again,  in  Lycoming  tie,  Tn$,  Co,  v.  Wheeloci, 
55  Vt.  526,  it  is  held  that  a  foreign  receiver  of  an  insolvent  insurance  com- 
pany may  maintain  an  action  in  Vermont  to  recover  assessments  on  premium 
notes,  no  creditor  having  intervened  to  oppose  the  prosecution  of  such  suits. 

So  in  Hurd  v.  CUy  qf  Elizabeth,  41  N.  J.  L.  1,  the  court  maintained  that  a 
receiver  appointed  in  a  foreign  jurisdiction,  and  clothed  with  authority  to 
take  the  designated  property  wherever  found,  may  sustain  an  action  for  it  in 
New  Jersey,  when  the  creditors  of  the  party  represented  by  the  receiver  do 
not  intervene. 

Again,  in  Oraydon  v.  Churekt  7  Mich.  86^  where,  under  a  creditor's  bill  in 
a  chancery  court  in  Now  York,  a  reoeiver  was  appointed,  and  the  debtor, 
under  order  of  court,  made  a  general  assignment  to  the  receiver  of  all  of  his 
property,  reciting  that  it  was  made  in  due  form  to  convey  landed  interests 
under  tiie  Michigan  statutes,  it  was  held  that  such  receiver  might  file  his  bill 
in  the  latter  state  to  foreclose  a  mortgage^  or  to  enforce  a  right  of  redenip* 
tion  held  by  the  debtor  at  the  time  the  assignment  was  executed,  in  land 
situate  in  that  state;  that  he  did  not  sue  strictly  in  his  capacity  of  reoeiver 
by  virtue  of  his  New  York  appointment^  but  as  an  assignee^  holding  the 
legal  interest  in  the  property. 

In  RwA  V.  BU  John,  29  Barb.  587,  the  oourt  saidt  "The  plaintift  are 
receivers  of  a  corporation  chartered  in  the  states  of  Penasylvania  and  New 
Jersey,  and  were  appointed  under  a  decree  dissolving  the  corporation,  made 
by  the  court  of  chancery  in  the  latter  state,  and  were  confirmed  by  an  act  of 
the  legislature  of  the  former.  The  defendant's  counsel  denies  the  capacity 
of  the  receivers  appointed  in  other  states  and  countries  to  sue  in  the  courts 
of  this  state.  The  laws  and  proceedings  of  other  sovereignties  have  not, 
indeed,  such  absolute  and  inherent  vigor  as  to  be  efficacious  here  under  all 
circumstances.  But  in  most  instances  they  are  recognised  by  the  oonrtesy 
of  the  courts  of  this  state;  and  the  right  of  foreign  assignees  or  receivers  to 
collect,  sue  for,  and  recover  the  property  of  the  individuals  or  corporations 
they  represent  has  never  been  denied  except  where  their  claim  came  in  con- 
flict with  the  rights  of  creditors  in  this  state.    All  that  has  been  settled  by 
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tftt  dseincoa  (o  wUdi  wa  bava  beaa  referred  on  this  mibject  is,  that  onr 
eonrti  will  not  eostaiii  the  lien  of  foreign  anigneee  or  reooiTen  in  opposition 
t»  a  lien  created  by  attachment  under  oar  own  laws.  In  other  words,  wa 
deeline  to  extend  oar  wonted  oonrtesy  so  far  aa  to  work  detriment  to  tho 
cHiaens  of  oar  own  state  who  have  been  indnced  to  give  credit  to  the  foreign 
insolvent.  Bat  this  question  does  not  arise  in  the  case  beforo  us.  Thid  is 
not  a  contest  between  foreign  creditors  and  domestic  attaching  creditors. 
Tbe  plaintifib^  on  behalf  of  the  interests  they  represent,  seek  the  equitable 
interposition  of  this  court  to  set  aside  an  alleged  fraudulent  conveyance  of 
land  situated  in  the  state  of  Pennsylvania." 

In  Bagby  v.  Atlaniie  etc.  J7.  H,  Co.,  86  Pa.  St.  201,  it  was  held  that  where 
s  receiver  has  been  appointed  by  the  court  in  another  state,  his  appointment 
will  be  recognised  by  the  ooarts  of  Pennsylvania  on  the  ground  of  comity, 
when  his  claims  do  not  come  in  conflict  with  rights  of  citizens  of  the  latter 
state.  See  also,  to  the  same  effect^  Hojft  v.  ThofMon,  5  K.  Y.  320;  Metzntr  v. 
BoMer,  08  Ind.  425.  In  BidUuk  v.  Mastm,  26  N.  J.  Eq.  231,  it  is  maintained 
that,  on  principles  of  comity,  the  aid  of  the  New  Jersey  court  will  be  ex- 
tended to  the  receiver  of  a  foreign  corporation  seeking  to  obtain  posses- 
sum  of  property  belonging  to  it  there,  as  against  the  officers  of  the  corpora* 
tion  seeking  by  fraud  or  subterfuge  to  withhold  it.  This  ruUng  is  affirmed, 
independent  of  statutory  considerations,  in  National  Trust  Co,  v.  MiUer,  33 
Id.  155. 

Where  a  bond  and  mortgage  have  been  executed  to  the  receiver  of  the 
sssets  of  an  insolvent  corporation  appointed  in  another  state,  such  receiver, 
or  his  sucoeasor,  may  maintain  an  action  in  another  state  to  enforce  payment 
thereof:  Igkhari  v.  ^leree,  36  SL  133.  To  the  same  efifect,  Bank  v.  McLeod, 
S8  Ohio  St.  174.  So  where  property  has  been  fraadulently  or  feloniously 
removed  from  the  junsdiction  of  the  coorts  of  another  state,  a  receiver  ap- 
pointed there  may  reclaim  it  through  the  instrumentality  of  the  courts  of 
Looisiana:  McAlpin  v.  Jonea,  10  La.  Ann.  552.  In  Potbom  v.  Charter  Oak 
Im,  Co.,  31  Fed.  Rep.  305,  it  appeared  that  a  life  insurance  company  organ- 
ised under  the  laws  of  Connecticnt  owned  real  estate  and  had  policy-holders 
in  Iowa»  and  that,  having  become  insolvent,  a  receiver  had  been  appointed 
in  Gonnectitint.  Subeequently,  in  a  suit  by  Iowa  creditors,  the  court  of  that 
state  appointed  a  receiver  of  the  proper^  located  there,  and  it  was  claimed 
that  the  Iowa  creditors  had  a  superior  right  to  such  property,  and  that  the 
foreign  receiver  could  not  control  assets  outside  the  state  of  his  appointment. 
Bat  it  was  determined  that  as  the  statutes  of  Connecticut  provided  for  re- 
ceivers, it  was  part  of  the  contract  with  policy-holders  that  in  case  of  in- 
solvency a  receiver  so  appointed  should  marshal  all  assets,  so  that  his  power 
was  not  limited  as  that  of  a  receiver  usually  was,  and  that  the  Connecticut 
receiver  controlled  all  of  the  company's  assets.  In  Weller  v.  Pace  Tobacco 
Co.,  2  N.  Y.  Sup.  Ct.  292,  it  was  held  that  a  receiver  appointed  by  a  court 
in  another  state,  by  an  order  directing  a  resident  member  of  a  firm  owning 
stock  to  assign  it  to  the  receiver,  and  to  make  him  an  attorney  in  Uci  to 
tRmafer  the  stock  to  himself  as  receiver  on  the  company's  books,  acquired 
the  legal  title  to  the  stock  by  such  proceedings,  regardless  of  his  receivership, 
and  a  New  York  court  will  aid  him  in  making  the  transfer.  In  Ex  parte 
Norwood,  3  Biss.  504-512,  tlie  court  decided  that  the  receiver  of  a  bankrupt 
corporation  in  another  state  can  prove  a  debt  against  a  banki-npt  iu  the  cir- 
eoit  court  of  the  United  States.  In  the  course  of  his  opinion,  Blodgett,  J., 
aid:  "To  my  mind,  there  is,  to  say  the  least,  a  strong  analogy  between  the 
right  of  the  receiver  in  this  case  to  prove  the  debt  due  the  estate  he  repre- 
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•entt  and  the  right  of  the  exeontor  or  adminiBtrator  appointed  in  another 

state  to  represent  the  right  of  a  deoeased  creditor  before  this  ooDrt»  and 

proTe  a  debt  dne  hia  testator  or  intestate,  and  such  right  has  never  been 

drawn  in  question.    Under  authority  of  all  the  bankrupt  laws  which  have 

been  passed  1)y  the  Congress  of  the  United  States,  the  praetioe  has  been 

uniform,  so  far  as  I  can  ascertain,  to  allow  gnardisfis,  executors,  administrs- 

tors,  and  all  persons  acting  in  a  representative  capacity,  to  appear  before  the 

bankrupt  court  and  prove  the  claims  pertaining  to  the  estate  which  they 

severally  represent.    If  the  bankruptcy  proceedings  were  pending  before  a 

United  States  court  in  the  state  of  New  York,  there  can  be  no  doubt  that 

.such  court  would  recognize  the  rights  of  the  receiver  in  this  case,  and  allow  him 

rto  prove  this  claim.   Why  should  a  federal  court  of  the  state  of  New  York  reoog* 

»«ise  the  authority  of  this  receiver  appointed  under  the  laws  of  the  state  of  New 

Tork,  without  any  relation  to  the  federal  laws  or  the  liankmpt  law,  any  more 

'  than  this  court  should  ?  Do  state  lines  make  any  difference?  The  federal  courts 

'  take  judicial  notice  of  all  of  the  laws  of  all  of  the  states,  and  of  the  powers  of  all 

state  officers,  whether  executive  or  judicial.    It  seems  to  me  it  would  be  apply- 

•  ing  a  very  narrow  rule  to  the  provisions  of  the  bankrupt  law,  and  limit  the  use* 

'  fulness  of  that  statute  very  considerably,  if  the  federal  courts  should  require 

all  executors,  administrators,  guardians  of  minors,  or  oonservaton  of  insane 

ev  idiotic  persons,  as  a  condition  precedent  to  the  proving  of  their  claims 

against  the  estate  of  their  debtors,  to  take  out  auxiliary  or  supplemental 

>^  kttera  of  administration  or  guardianship  from  the  state  oourts  within  the 

.  jurisdiction  of  the  court  where  the  bankruptcy  proceedings  were  pending. 

The  bankrupt  Uw  is  national  in  its  application.    It  is  intended  to  serve  all 

^creditors  alike,  and  give  all  crediton  acting  in  a  representative  capacity, 

resident  out  of  the  district  as  well  as  those  within  the  district  wherein  the 

proceedings  are  pending,  all  the  rights  to  prove  their  debts  which  natural 

persons  might  exercise;  and  it  seems  to  me  that  this  court  would  do  gross 

injustice  to  the  principles  of  the  law  to  hold  that  this  receiver,  clothed  as  ha 

is  with  full  powen  by  the  law  of  the  state  of  New  Tork  to  represent  the 

estate  of  the  Lorillard  Insurance  Company,  and  standing  by  virtue  of  the 

decree  of  the  supreme  court  of  the  state  of  New  Tork  in  the  shoes  and  place 

ef  such  company,  should  not  be  allowed  to  prove  his  debt  here  As  folly  aa  if 

he  had  been  vested  with  those  powen  by  virtue  of  a  decree  from  any  oourt 

within  this  district." 

JlTRlSDIOnON  AS  TO  SuiTS  BT  RlCBIYtSS  APPOHmD  DT    OtBIB  StATBS: 

See  elaborate  note  in  AQeff  v.  Ocuparlf  6  Am.  St  Bep.  186-1 80»  as  to  aetiooa 
by  such  receiven  beyond  the  states  where  i^pointed,  and  the  tsiritorial 
limitation  of  their  autiiority,  ete. 
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[80  wuT  viBeimA,  sasw] 

ItiaurMJ  PxBiOBMAHOi— DsnoT  nr  Titlb.  —If  a  Tendae  hat  purdhMed 
land  and  reeeiTed  a  conveyance  of  general  warranty,  he*  will  not  be  re- 
qnirod  to  pay  all  the  purchase  price,  if  the  title  is  def eotiTe,  or  part  of 
the  land  is  cUimed  by  other  parties.  Upon  proof  of  the  defect  in  the 
title,  he  will  not  be  required  to  pay  the  purchase  price  nntQ  each  defect 
k  removed,  or  a  proper  abatement  in  snch  price  is  decreed,  if  he  insists 
on  having  that  part  of  the  land  for  which  a  perfect  title  can  be  given. 

OovTUOTnio  Deeds  —  ImriRLooK.  —  Where  conflicting  grants  or  deeds 
oaoae  an  interlock,  and  the  elder  grantee  or  owner  is  in  aetnal  possee- 
moBL  of  his  land  ontside  the  interlock,  and  the  junior  grantee  or  adverse 
eUimant  is  in  aetnal  possession  of  a  part  of  the  interlock,  claiming  the 
whole  to  the  extent  of  his  boundary,  such  possession  of  the  former  out- 
side the  interlock  will  not  limit  the  possession  of  the  latter  to  his  inclos- 
vre,  but  he  will  be  held  to  be  in  adverse  possoesion  of  all  the  land  in  the 
interlock. 

traomo  Pkbiormancx— BmoT  in  Titui— ABAmaMT  nr  Pbiob.— 
Where,  nnder  a  bill  for  specifio  performance^  it  is  questionable  whether 
the  vendor  had  title  to  part  of  the  land  he  sold,  the  vendee  claiming  an 
abatement  for  the  loss  of  land  to  which  he  cannot  have  title,  the  court 
will  not  fix  the  average  price  per  acre  of  the  entire  tract  sold  as  the  role 
of  abatement,  but  will  adopt  as  the  measure  of  abatement  sueh  portion 
of  the  purchase  price  as  the  relative  value  of  the  land  lost  bears  to  the 
purchase  price  of  the  whole  tract. 

Snamo  Pxbtokmanob  —  Dsfsct  ur  Tms.  —  When,  in  a  suit  to  enforoe 
a  vendor's  lien,  the  answer  resists  payment  on  the  ground  that  part  of 
*  the  land  is  claimed  and  held  by  oertain  parties  by  title  paramount,  nn* 
leas  such  answer  shows  on  its  face  that  prima/ade  the  title  is  defective^ 
it  is  not  sufficient;  but  if  it  does  show  this,  the  plaintiff  cannot  reply 
specifically,  but  must  amend  his  bill,  and  make  all  such  parties  who  set 
vp  such  bona  J!de  claims  defendants  to  his  bill,  and  show  by  his  bill,  if 
he  can,  that  his  title  is  dear  and  valid.  If  he  does  not  intMid  to  insist 
on  title  as  against  the  defendants,  or  any  of  them,  who  are  claiming  his 
land,  or  part  thereof,  as  shown  by  the  answer,  let  him  say  so  in  his  bill, 
and  he  need  not  make  such  parties  defendants;  but  he  will  not  be  per- 
mitted to  require  defendant,  who  is  the  purchaser,  to  pay  for  any  land 
to  which  the  said  third  party  appears  to  have  had  a  good  title,  but  which 
the  court  thinks  has  been  lost  by  adverse  possession,  unless  such  party  is 
a  defendant  to  the  suit.  If  the  claim  of  such  third  party  to  the  land  sold 
to  the  vendee  is  based  on  such  grounds  as  will  put  a  reasonable  man  in 
Just  apprehension  of  losing  his  land,  such  claimant  should  be  made  de- 
fendant to  the  8uit»  that  the  rights  of  all  partiss  may  be  protected. 

C  0.  Higffifibotham^  for  the  appellant 

A.  Jf.  PoumdUone^  for  the  appellee. 

Johnson,  President.  On  the  sixth  day  of  April,  1864,  John 
McWhorter  and  Alexander  S.  Withers  and  wife  conveyed  to 
Leonard  Crites  "  all  the  following  described  tract  or  parcel  of 
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land  lying  and  being  in  the  county  of  Upshur,  being  lot  No. 
14,  the  division  of  a  tract  of  thirty  thousand  acres,  sold  as  do* 
linquent  and  forfeited  in  the  county  of  Lewis  by  commission- 
ers of  delinquent  and  forfeited  land  for  said  county  of  Lewi&» 
as  forfeited  in  the  names  of  John  Davenport  and  others,  as  by 
the  plat  constituting  part  of  the  record  in  said  cause,  in  the 
clerk's  office  of  the  circuit  court  of  Lewis  County,  will  more 
fully  and  at  large  appear;  the  said  lot  No.  14  containing  one 
thousand  acres,  more  or  less."  Leonard  Crites,  by  the  third 
clause  of  his  will,  dated  July  25,  1866,  and  admitted  to  pro- 
bate on  the  thirteenth  day  of  April,  1S69,  ''devised  to  his  sons 
John  D.  Grites  and  William  M.  Crites  all  the  lands  lying 
on  the  east  side  of  Buckhannon  River,  improved  and  unim- 
proved, each  having  an  equal  interest  therein."  By  the  fourth 
clause  of  said  will,  he  '^  devised  to  Joseph  Crites,  Abraham 
Crites,  Mary  Crites,  Catherine  Crites,  and  Rebecca  Crites,  the 
residue  of  the  unsold  lands  on  the  west  side  of  Buckhannon 
River,  each  having  an  equal  interest  therein."  On  the  eighth 
day  of  September,  1870,  John  D.  Crites  and  wife,  William  M. 
Crites  and  wife,  Elizabeth  Crites,  widow  of  Leonard  Crites, 
and  Mary  Crites,  Catherine  Crites,  and  Rebecca  Crites,  con- 
veyed, by  deed  of  that  date,  to  Thomas  Selby,  "  all  that  cer- 
tain piece  or  parcel  of  land  situated  in  the  said  county  of 
Upshur  and  state  of  West  Virginia,  on  the  east  bank  of  the 
Buckhannon  River,  and  bounded  and  described  as  follows,  to 
wit,"  etc.  The  metes  and  bounds  are  set  out.  The  deed  con- 
tinues,—  "containing  203  acres,  be  the  same  more  or  less;  it 
being  the  same  land  devised  to  John  D.  Crites  and  William 
M.  Crites  by  the  last  will  and  testament  of  liconard  Crites, 
deceased." 

In  a  chancery  suit  in  the  name  of  H.  B.  Clark  against 
Thomas  Selby  and  others,  the  said  land  was  sold,  and  pur- 
chased by  W.  G.  L.  Totten,  to  whom  the  sale  was  confirmed; 
and  C.  C.  Higginbotham,  the  special  commissioner  appointed 
for  the  purpose,  conveyed  the  same  to  him  by  the  same  metes 
and  bounds  as  are  in  the  deed  from  the  devisees  of  Leonard 
Crites  to  said  Selby.  By  written  contract,  executed  on  the 
fourteenth  day  of  October,  1874,  for  the  consideration  of  $2,500, 
—  $500  cash;  $416.66)  costs  to  be  paid  on  the  fourteenth  day 
of  April,  1875;  $604.16)  on  the  fourteenth  day  of  October, 
1875;  $604.16)  on  the  fourteenth  day  of  April,  1876;  and  $325 
on  the  fourteenth  day  of  October,  1876,  —  the  said  W.  G.  L. 
Totten  sold  said  tract  of  land  to  Morgan  Morgan,  describing 
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it  as  "  a  tract  or  parcel  of  land  situated  in  Upshur  County, 
West  Vii^nia,  on  the  right-hand  fork  of  the  Buckhannon 
River,  adjoining  lands  of  James  Ross,  Abraham  Crites,  Jacob 
Crites,  and  others,  and  the  same  tract  of  land  conyeyed  by 
John  Crites  and  other  heirs  of  Leonard  Crites,  deceased,  to 
Thomas  Selby,  and  this  day  sold  by  C.  C.  Higginbotham, 
commissioner  in  the  chancery  cause  of  H.  B.  Clark  against 
Thomas  Belby  and  others,  in  the  county  court  of  Upshur 
County,  to  the  said  W.  G.  L.  Totten,  containing  203  acres. 
And  the  said  W.  O.  L.  Totten  hereby  binds  himself  to  execute 
to  the  said  Morgan  Morgan  a  deed  for  said  tract  of  land,  on 
the  fourteenth  day  of  April,  1876,  with  covenants  of  general 
warranty."  All  the  purchase-money  was  paid  except  the  last 
note  of  $325,  which  was  dated  October  14, 1874,  due  two  years 
after  date,  with  interest  from  the  date.  On  October  14,  1875, 
the  said  Totten,  for  value  received,  assigned  the  said  note  to 
Elias  Heavner. 

Elias  Heavner  filed  his  bill  in  the  circuit  court  of  Upshur 
County,  in  which  he  set  out  these  facts:  He  exhibited  the 
contract  from  Totten  to  Morgan,  the  unpaid  note  for  purchase- 
money,  the  assignment  thereof  to  himself;  also  the  fact  that, 
in  pursuance  of  the  contract,  Totten,  on  the  twenty-seventh 
day  of  January,  1881,  executed  a  deed  with  general  warranty 
to  said  Morgan  for  said  land,  and  acknowledged  the  same  for 
record,  but  that  Morgan  refused  to  accept  it,  and  tenders  the 
deed  as  an  exhibit  with  his  bill.  He  further  alleges  that  the 
said  tract  of  land  contains  203  acres.  The  plaintiff  prayed 
for  a  specific  performance  of  said  contract,  and  that  said  land 
might  be  sold,  and  the  proceeds  applied  to  the  payment  of  the 
unpaid  purchase-money.  The  said  Morgan  and  Totten  were 
made  defendants  to  the  bill.  Morgan  answered  the  bill,  ad- 
mitting the  sale,  exhibited  the  contract,  and  further  said 
"  that  an  exact  quantity  of  land  is  specified  in  said  contract, 
as  sold  to  him,  to  wit,  208  acres;  ....  that  said  Totten  did 
not,  in  said  written  contract,  give  metes  and  bounds  to  lands 
sold  to  defendant,  but  described  the  same  as  adjoining  lands 
of  James  Ross,  Abraham  Crites,  Jacob  Crites,  and  others,  and 
the  same  tract  of  land  conveyed  by  John  D.  Crites  and  others, 
heirs  of  Leonard  Crites,  deceased,  to  Thomas  Selby;  said 
land,  when  so  conveyed  to  Selby,  was  not  surveyed;  .... 
that  all  tbe  bonds  or  notes  made  to  him  by  said  Totten, 
specified  in  said  contract,  have  been  paid,  except  tbe  bond  foi 
$325;  ....  that  something  more  than  a  year  after  said  pur- 
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chase  defendant  learned  that  there  were  not  203  acres  of  land 
in  the  tract  so  sold  to  him  by  said  Totten;  that  a  part  of  the 
land  embraced  in  said  contract  was  owned  by  James  Boss,  and 
part  by  Mrs.  Ely;  and  as  soon  as  defendant  learned  said  fact, 
he  so  informed  said  Totten.  At  first,  said  Totten  claimed  that 
all  the  land  he  sold  to  said  defendant  he  owned,  but  after- 
wards admitted  that  Mrs.  Ely  and  James  Boss  woald  hold 
those  parts  claimed  by  them  which  had  been  embraced  in 
said  contract,  and  therefore  said  Totten  made  an  effort  to  pnr^ 
chase  said  parts  from  said  Ross  and  D.  D.  T.  Farnsworth, 
agent  of  Mrs.  Ely,  but  failed  to  do  so,  and  has  not  purchased 
the  same. 

"Deducting  the  portions  embraced  in  said  contract  (and  also 
embraced  in  the  deed  filed  by  the  plaintiff  with  his  bill  as 
exhibit  C)  claimed  and  owned  by  Mrs.  Ely  and  said  Boss, 
defendant  alleges  there  is  a  deficiency  in  the  quantity  of  said 
203  acres.  Instead  of  203  acres,  there  are  only  167  acres 
and  48  square  poles;  making  a  deficiency  of  85  acres  and 
112  square  poles.  Defendant  says  he  has  already  paid  and 
overpaid  for  the  true  quantity  of  land  so  sold  to  him  by 

said  Totten,  and  has  overpaid  the  same,  to  wit,  $ ,  a.nd  is 

entitled  to  recover  the  same  from  him;  and  is  entitled  in  this 
suit,  as  against  the  plaintiff,  to  have  said  bond  for  $325  can- 
celed; ....  that  he  refused,  and  herein  refuses,  to  receive 
the  deed  filed  with  plaintiff's  bill,  .  ...  for  the  reason  that 
the  metes  and  bounds  thereof  embrace  lands  which  were  not 
owned  by  said  Totten  at  the  time  of  said  sale.  Defendant 
prays  that  the  true  quantity  so  owned  by  said  Totten,  and  the 
metes  and  bounds  thereof,  be  ascertained  by  proper  proceed* 
ings  herein,  and  that  a  deed  be  required  herein  from  said  Tot- 
ten to  defendant,  setting  forth  and  embracing  the  true  quantity 
and  the  true  metes  and  bounds  of  said  land  so  owned  by  said 
Totten  at  the  time  of  his  sale  to  defendant." 

On  the  eighteenth  day  of  February  the  court  entered  an 
order  referring  the  cause  to  a  commissioner  to  ascertain  and 
report  what  amount  of  purchase-money  in  the  bill  mentioned 
has  been  paid  on  the  land  therein  mentioned,  and  to  whom; 
to  ascertain  and  report  whether  the  deed  filed  with  the  bill  as 
exhibit  0  embraces  land  not  owned  by  the  defendant  W.  G.  L. 
Totten  at  the  time  of  his  sale  to  defendant  Morgan  Morgan;  to 
ascertain  and  report,  further,  the  true  quantity  of  land  owned 
by  said  Totten  in  the  tract  sold  by  him  to  Morgan  Morgan; 
and  to  ascertain  the  true  metes  and  bounds  thereof.    A^d  to 
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this  end  the  oommissioner  may  direct  tne  surveyor  of  lands  of 
this  coonty  to  go  on  said  land,  and  land  contiguous  thereto, 
and  do  such  surveying  as  any  of  the  parties  in  this  suit  may 
require,  with  the  view  of  ascertaining  the  true  quantity  and 
boundary  of  said  land;  and  for  this  purpose  said  surveyor 
shall,  if  required  by  any  of  the  parties  to  this  suit,  go  to  the 
banning  comer  of  what  is  known  as  the  Davenport  survey, 
and  any  other  of  the  corners  and  lines  thereof,  and  do  such 
eurvejring  as  may  be  required,  etc. 

The  Burveyor  did  go  on  the  land,  and  under  the  instructions 
given  him,  did  bis  work  thoroughly.  His  map  shows  the 
Davenport  survey,  and  how  different  lots  are  located  with 
reference  to  each  other.  The  black  lines  bounding  lot  14 
show  the  original  survey  of  that  lot,  and  its  relation  in  the 
block  to  the  surrounding  lots.  The  evidence  shows  that  after 
Crites  had  bought  lot  14,  by  the  description  of  ''lot  14  in  the 
Davenport  survey,"  he,  in  1859,  had  it  surveyed  by  one  Aaron 
D.  Peterson,  who  commenced  at  a  mistaken  comer  of  lot  14,  and 
surveyed  the  same,  as  he  supposed.  Lot  14  is  bounded  on  the 
top  or  north  by  lot  13,  on  the  right  or  east  by  lot  23,  on  the 
bottom  or  south  by  lot  15,  and  on  the  left  or  west  by  lot  11. 
On  the  north,  in  the  block  of  lots,  on  the  east  of  18  is  24,  and 
on  the  west  is  12.  By  Peterson's  survey,  commencing  as  he 
did,  at  what  he  evidently  supposed  was  a  corner  of  lot  14  in 
the  Davenport  survey,  he  left  out  a  small  strip  of  land  on  the 
south  which  went  into  15;  also  left  out  a  strip  on  the  west 
which  went  into  11;  and  took  a  part  of  lot  13  on  the  north, 
and  thus  created  an  interlock.  He  also  included  a  part  of  lot 
23,  amounting  to,  as  far  as  this  controversy  is  concerned, 
twenty-six  and  one  half  acres,  which  creates  another  inter- 
lock; and  also  includes  two  acres  of  lot  24,  making  still 
another  interlock.  James  Ross  is  the  owner  of  that  portion  of 
lot  13  which  adjoins  14,  and  Mrs.  Ely  owns  lot  23  on  the  east 
Thus  there  are  made  three  interlocks.  It  does  not  appear  who 
owns  lot  24,  on  which  the  interlock  of  the  two  acres  is  made. 
On  that  portion  included  in  the  deed  to  Totten,  and  from  Tot- 
ien  to  Morgan,  the  interlock  with  Ross's  land  makes  twenty- 
three  and  one  half  acres;  and  that  with  Mrs.  Ely's  land 
twenty-six  and  one  half  acres;  and  with  lot  24  two  acres. 

The  proof  shows  that  Leonard  Crites  built  a  house  in  about 
1850,  in  the  interlock  on  the  north  with  James  Ross's  land, 
and  cleared  within  that  interlock  fourteen  acres,  which  has 
been  held  by  Crites,  and  those  claiming  under  him,  contin- 
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uously  from  that  time  to  this.  There  was  no  improvement,  so 
far  as  the  proof  shows,  in  the  two-acre  interlock,  or  the  twen- 
ty-six-and-one-half-acre  interlock  on  the  land  of  Mrs.  BI7. 
Neither  Mrs.  BI7,  James  Boss,  nor  the  owner  of  lot  24  are  de- 
fendants to  the  suit.  There  is  considerable  conflict  of  evidence 
as  to  the  relative  value  of  the  land  in  the  interlocks  to  the 
whole  land  sold.  The  court,  being  of  opinion  that  the  adverse 
holding  could  only  include  the  actual  inclosure,  held  that 
Morgan  could  hold  the  fourteen  acres  improved  land,  with 
house  thereon,  but  that  he  could  not  hold  the  nine  and  one 
half,  the  two,  and  the  twenty-six  and  one  half  acres;  and  de- 
cided that  the  value  of  said  lands  must  be  abated  from  the 
purchase-money,  and  that  such  value  amounted  to  more  than 
the  purchase-money  due;  and  dismissed  the  bill  as  to  Morgan, 
with  costs,  and  decreed  over  in  favor  of  J.  W.  Heavner,  ex- 
ecutor of  Blias  Heavner,  deceased,  against  Totten  for  the  note, 
with  interest  and  costs;  and  that  Totten  should  execute  a  deed 
to  Morgan  Morgan  as  therein  directed,  which  would  leave  out 
the  said  interlock,  and  run  by  the  black  lines,  which  were  the 
lines  of  the  Davenport  survey,  except  that  it  should  include 
the  fourteen  acres  so  held  by  prescription.  From  this  decree 
the  executor  of  Blias  Heavner  appealed. 

It  is  very  clear  that  if  it  were  proper  in  this  cause  to  make 
any  decree  at  all,  without  other  parties  before  the  court,  that 
Morgan  would  hold  the  residue  of  the  interlock  as  against 
Ross,  as  well  as  the  fourteen  acres,  because  that  nine  and  one 
half  acres  was  the  residue  of  the  interlock;  the  party  holding 
actual  possession  within  the  interlock  of  the  fourteen  acres, 
and  claiming  to  the  extent  of  his  boundary.  In  Oarreti  v. 
Ramsey^  26  W.  Va.  345,  a  majority  of  this  court  held  that 
where  there  are  conflicting  grants  or  deeds  to  lands,  causing 
an  interlock,  and  the  elder  grantee  or  owner  is  in  the  actual 
possession  of  his  land  outside  of  the  interlock,  and  the  junior 
grantee  or  adverse  claimant  is  in  the  actual  possession  of  a 
part  of  the  interlock,  claiming  the  whole,  to  the  extent  of  bis 
boundary,  such  possession  of  the  former  outside  of  the  inter- 
lock will  not  limit  the  possession  of  the  latter  to  his  mere  in* 
closure,  but  he  will  be  held  to  be  in  the  adverse  possession  of 
all  the  land  in  the  interlock.  The  court  also,  in  a  case  like 
this,  where  it  is  a  question  of  whether  the  party  had  title  to  a 
part  of  the  land  he  sold,  and  the  defendant  claims  an  abate- 
ment for  the  loss  of  land  to  which  he  cannot  have  title,  will 
not  fix  the  average  value  per  acre  of  the  entire  tract  sold  at 
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ihe  rule  for  abatement,  as  was  held  in  Depue  v.  Bergenia  21 
W.  Va.  826,  where  there  was  no  question  of  title,  but  a  deficiency 
fai  the  quantity  of  acres;  but  in  a  case  like  this,  the  measure 
of  abatement  is  such  portion  of  the  purchase  price  as  the  rela- 
tive value  of  the  land  lost  bears  to  the  purchase  price  of  the 
whole  land:  Butcher  v.  Peterson,  26  Id.  447;  53  Am.  Rep.  89. 

Should  the  owner  of  adjoining  lands,  where  the  interlocks 
occurred,  have  been  before  the  court  before  a  decree  was  rer- 
dcred? 

In  Yancey  v.  Lewis,  4  Hen.  &  M.  390,  it  was  held  that  where 
.1  purchaser  comes  into  a  court  of  equity  for  relief  against  a 
judgment  at  law,  on  the  ground  of  defect  in  the  vendor's  title 
to  a  part  of  the  tract  of  land  purchased,  it  is  not  enough  for 
him  to  allege  such  defect  as  want  of  title;  he  must  prove  an 
actual  eviction,  or  superior  title  in  some  other  person.  In  this 
case,  the  defect  claimed  was  in  not  having  a  patent  for  part  of 
the  land. 

In  Ralston  v.  Miller,  3  Rand.  44,  15  Am.  Dec.  704,  it  wa» 
held  that  a  court  of  equity  will  not  interfere  to  prevent  the 
payment  of  purchase-money  of  lands,  unless  the  title  to  tho 
land  is  questioned  by  a  suit,  either  prosecuted  or  threatened, 
or  unless  the  purchaser  can  show  clearly  that  the  title  is  de- 
fective. In  this  case,  it  does  not  appear  that  Davidson,  who 
claimed  title  to  a  part  of  the  lot,  was  made  a  defendant. 
Nothing  was  said  in  the  opinion  about  parties. 

In  Koger  v.  Kane^s  AdmW,  5  Leigh,  606,  it  was  held  that  the 
jurisdiction  of  a  court  of  equity  to  enjoin  the  purchase-money 
of  land  after  conveyance,  executed  on  the  ground  of  deficiency 
in  quantity,  the  contract  being  a  sale  by  the  acre,  is  not  now 
to  be  questioned;  and  in  Virginia,  equity  will  enjoin  the  collec- 
tion of  the  purchase-money  of  land,  on  the  grounds  of  defect 
of  title,  after  the  vendee  has  taken  possession  under  convey- 
ance from  the  vendor,  with  general  warranty,  if  the  title  is 
questioned  by  a  suit,  either  prosecuted  or  threatened,  or  if  tlie 
purchaser  can  show  clearly  that  the  title  is  defective.  There 
is  no  statement  of  the  case,  and  it  does  not  appear  whether  the 
party  who  claimed  a  part  of  the  land  against  the  purchaser 
was  or  was  not  a  party.  Tucker,  J.,  in  his  opinion,  says: 
'^In  England,  if  the  purchaser  has  obtained  his  deed,  he  can 
have  no  redress  in  equity,  but  must  look  to  his  covenants; 
and  if  he  has  but  a  covenant  of  warranty,  he  can  have  no 
redress  until  eviction.  And  this  principle  has  received  coun- 
tenance from  the  decisions  of  the  court  of  a  sister  state:  Bum- 
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pus  V.  Planter,  1  Johns.  Ch.  213,  218;  Abbott  v.  AUen,  2  Id.  519; 
7  Am.  Dec.  554.     But  with  us,  even  at  a  time  when  there  was 
most  rigor  in  this  matter,  it  was  admitted  that  the  party  might 
have  relief,  provided  he  could  prove  an  outstanding  superior  title 
in  a  third  person:  Yancey  v.  Levns^  4  Hen.  &  M.  890;  Orantland 
V.  Wighty  5  Munf.  295.    And  in  Ralst<m  v.  Maier,  3  Rand.  44, 15 
Am.  Dec.  704,  Judge  Green,  delivering  the  opinion,  in  which  tho 
other  judges  concurred,  remarks  that  this  court  has,  in  favor 
of  purchasers,  gone  far  beyond  anything  which  has  been  sus* 
tained  by  the  court  of  chancery  of  England  or  elsewhero  in 
enjoining  the  payment  of  purchase-money  after  the  purchaser 
has  taken  possession  under  a  conveyance,  especially  with  gen- 
eral warranty.    Yet  it  has  never  gone  so  far  as  to  interfere, 
unless  the  title  was  questioned  by  a  suit,  either  prosecuted  or 
threatened,  or  unless  the  purchaser  could  show  clearly  that 
the  title  was   defective.    Chancellor  Kent  seems  to   have 
deemed  an  actual  suit  pending  as  sufficient  grounds  of  inter- 
ference: Johnaon  v.  OerCy  2  Johns.  Ch.  546.    The  jurisdictioa 
thus  confessedly  exercised  by  the  courts  of  equity  with  us 
results  from  what  may  be  called  the  preventive  justice  of 
these  tribunals.    It  arrests  the  compulsive  payment  of  the 
purchase-money  when  the  purchaser  can  show  that  there  is 
either  a  certainty  or  strong  probability  that  he  must  lose  that 
for  which  he  is  paying  his  money.    It  gives  him  the  relief, 
too,  though  his  demand  may  be  in  the  nature  of  unliquidated 
damages,  because  he  has  no  other  means  of  ascertaining  them. 
Thus  if  the  purchaser  can  show  that  he  has  received  a  deed 
with  general  warranty,  and  that  the  title  is  bad,  yet,  if  he  has 
not  been  evicted,  he  cannot  maintain  covenant  at  law  and 
ascertain  his  damages  before  that  tribunal,  in  order  there  to 
set  them  off  against  the  demand.    If,  indeed,  there  are  cove- 
nants for  good  title,  etc.,  it  may  be  otherwise;  and  so  it  may 
often  happen  that  an  action  may  be  brought,  where  there  are 
such  covenants  of  good  title,  etc.,  upon  which  the  validity  of 
the  title  may  be  tested  and  the  damages  of  the  party  ascer- 
tained.   Whether,  in  these  causes,  relief  could  be  given  in 
equity,  it  is  not  necessary  here  to  say.    But  where  there  is 
only  a  covenant  of  warranty,  this  cannot  be  done;  and  hence 
I  conceive  the  party  would  be  entitled  to  the  assistance  of  a 
court  of  equity  where  he  is  full-handed  with  proof  that  his  title 
is  defective,  although  he  has  not  yet  been  evicted." 

In  Clarke  v.  Hardgrove,  7  Gratt.  399,  it  was  held  that  where 
H.  sells  land  to  C,  and  convoys  to  him  with  general  warranty, 


Nov.  1887.]  Heavner  v.  Morgan.  63 

and  C.  assigns  to  H.  the  bonds  of  S.  in  payment  of  the  purchase- 
money,  and  the  title  to  a  part  of  the  land  is  afterwards  dis- 
eovered  to  be  clearly  defective,  that  G.  may  enjoin  H.  from 
collecting  so  much  of  the  bond  of  S.  as  will  compensate  him 
for  the  land  to  which  the  title  is  defective;  that  C.  is  entitled 
to  compensation  according  to  the  relative  value  of  the  land  to 
which  a  good  title  cannot  be  made.  The  sale  was  of  1,176 
acres  of  land  for  $11,000.  The  bill  alleges  that  when  the  pur- 
chaser bought  the  land  and  received  his  deed,  he  did  not  know 
there  was  any  defect  in  the  title  to  any  part  of  it;  that  Hard- 
grove  or  his  vendees  never  had  title  to  fifty-one  acres  of  the 
land;  that  the  fifty-one  acres  was  situated  in  the  middle  of 
the  tract;  that  it  had  been  owned  by  P.  Groodwin,  who,  twenty 
years  before,  had  devised  it  to  his  two  daughters,  one  of  whom 
had  married  Thomas  Whitworth,  and  the  other  had  married 
Daniel  E.  Allen,  and  had  died,  leaving  an  infant  daughter. 
The  bill  made  Allen  and  his  infant  daughter,  Whitworth  and 
wife,  Hardgrave,  Scott  and  his  sureties,  and  others,  parties  to 
the  bill.    No  question  was  here  raised  as  to  the  parties. 

LovdL  V.  ChilUmj  2  W.  Va.  410,  was  an  injunction  to  restrain 
collection  of  purchase-money  on  account  of  defect  in  the  title 
to  a  part  of  the  land,  and  John  C.  Bird,  who  claimed  a  pari 
of  the  land,  was  made  a  defendant.  Maxwell,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said  that  '*  it  seems  to  me,  there- 
fore, that  the  complainant  thus  made  out  a  case  showing  clearly 
that  Chilton's  title  was  defective,  and  was  entitled  to  have  the 
sale  of  the  land  enjoined  until  the  title  could  be  settled :  Keyi(m^% 
AdiiCr  v.  Brawford^a  Es^rs,  5  Leigh,  89;  RaUton  v.  Miller ,  3  Rand. 
44;  15  Am.  Dec.  704.  But  I  think  the  release  of  Bird  of  all  his 
title  to  said  land,  which  Chilton  procured  and  had  recorded, 
was  a  sufficient  settlement  of  the  title  to  allow  the  complainant 
to  proceed  to  collect  the  purchase-money  by  sale  of  the  land. 
There  is  another  charge  in  the  bill, — that  the  complainant 
was  informed  and  believed  that  there  were  other  parties  who 
claimed  the  land  described  in  Chiltdn's  deed  to  him,  adversely 
to  him;  but  there  is  no  allegation  who  the  parties  are,  nor  is 
their  title  shown  or  indicated.  This  allegation  is  entirely  too 
general  to  require  any  attention." 

In  Wamsley  v.  Stalnaker,  24  W.  Va.  214,  it  is  again  held 
that  equity  will  enjoin  the  collection  of  the  purchase-money 
of  land  on  the  ground  of  defect  of  title  after  the  vendee  has 
taken  possession  under  conveyance  from  the  vendor,  with  gen- 
eral warranty,  if  the  title  is  questioned  by  a  suit,  either  prose- 
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cuted  or  threatened,  or  if  the  purchaser  can  show  clearly  that 
the  title  is  defective.  In  this  case,  the  injunction  was  granted 
on  the  ground  that  there  were  yarious  liens  on  the  lands  when 
the  purchaser  bought. 

In  Kinport  v.  Rawsoriy  29  W.  Va.  487,  this  court  held  the 
same  as  in  Wdmsley  v.  Stalnakerj  «upra,  but  held,  further,  that 
by  the  words,  "if  the  title  is  questioned  by  a  suit,  either  prose- 
cuted or  threatened,"  is  not  meant  that  it  is  sufficient  to  allege 
in  the  bill  that  a  "  suit  is  threatened  "  merely,  but  the  bill  on 
its  face  must  allege  the  grounds  upon  which  the  "  threatened 
suit"  is  based,  and  which  must  be  such  as  will  put  a  reason- 
able man  in  just  apprehension  of  the  loss  of  his  land.  It  was 
further  held  in  this  cause,  in  which  the  bill  alleged  that  Holt 
and  Mathews  asserted  a  claim  on  the  land,  that  the  mere  fact 
that  some  one  has  asserted  a  claim  on  the  land,  and  the  fact 
was  generally  known  in  the  community  where  the  land  ia 
situated,  is  insufficient  to  justify  a  court  of  equity  in  restrain- 
ing a  sale  under  a  trust  deed  given  to  secure  the  purchase- 
money.  Holt  and  Mathews  were  made  defendants  to  the  bilL 
Nothing  was  said  in  the  cause  about  parties. 

Now,  in  such  causes,  should  the  persons  who  the  bill  states 
hold  parts  of  the  land  by  title  paramount  to  that  of  the  ven- 
dor be  made  parties  defendant,  and  bound  by  the  decree? 
Judge  Tucker,  as  we  have  seen,  in  Koger  v.  Kane^s  AdmW^  6 
Leigh,  608,  justifies  the  departure  from  the  strict  rule  of  Uie 
English  chancery  court,  on  the  ground  that  it  results  from 
what  may  be  called  the  preventive  justice  of  a  court  of  equity; 
that  where  there  is  simply  a  covenant  of  general  warranty,  the 
purchaser  ought  not  to  be  compelled  to  pay  the  purchase- 
money,  when  he  is  full-handed  with  proof  that  the  title  is  de- 
fective. If  he  is  thus  to  be  favored,  it  is  because  it  would  be 
inequitable  that  he  should  pay  his  purchase-money  for  a  thing 
he  cannot  receive.  But  where  is  the  equity  in  requiring  hinii 
on  a  case  made,  to  pay  his  money,  and  take  title  to  land  that 
is  claimed  by  a  third  party,  when  the  very  next  day  that  third 
party  may  sue  him  in  ejectment  for  the  same  land,  and  on  the 
case  then  made,  he  loses  his  land?  Equity  delights  in  doing 
ample  and  complete  justice  to  all  parties;  and  requires  that  a 
third  party,  claiming  to  hold  the  land  against  the  purchaser, 
should  be  made  a  party,  and  required  to  show  his  title  and 
claim,  and  to  be  bound  by  the  decree.  Justice,  it  seems  to 
me,  requires  this. 

In  this  cause,  the  court  has  decided  that  Morgan  should 
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hold  fourteen  acres  of  land,  because  it  has  been  held  in  pos- 
aespion  so  long  by  the  vendor,  and  those  under  whom  he 
^^aimedy  that  he  had  a  title  by  prescription.  Boss  was  not  a 
party  to  the  suit,  and  of  course  is  not  bound  by  the  decree. 
He  may  sue  Morgan  in  ejectment,  and  recover  that  fourteen 
acres,  by  showing  that  Grites  entered  under  a  lease,  and  al- 
ways recc^nized  the  right  of  the  owner  of  lot  18.  It  is  not 
treating  Morgan  justly  4o  make  him  take  such  a  hazard.  All 
the  parties  are  interested  in  the  controversy,  and  it  ought  to 
be  settled  in  one  suit,  so  as  to  prevent  litigation,  and  do  jus- 
tice between  the  parties.  Boss  ought  to  have  been  made  a 
defendant;  and  unless  Heavner  will  give  up  all  claims  to  the 
other  two  interlocks,  Mrs.  Ely  and  the  owner  of  lot  24  ought 
also  to  be  made  defendants.  When  a  suit  is  brought  to  enforce 
a  vendor's  lien,  and  the  answer  resists  the  payment  of  the 
purchase-money  on  the  ground  that  certain  portions  of  the 
land  are  claimed  and  held  by  certain  persons  by  paramount 
title,  unless  such  answer  shows  on  its  face  that  prima  facie  the 
title  is  defective,  it  is  not  sufficient;  but  if  it  does  show  this, 
the  plaintiff  cannot  reply  specially,  but  must  amend  his  bill, 
and  make  all  such  parties  who  set  up  such  bona  fide  claims 
defendants  to  his  bill,  and  show  by  his  bill,  if  he  can,  that  his 
title  is  clear  and  valid,  and  that  there  is  no  defect  in  the  title. 
If  he  does  not  intend  to  insist  on  title,  as  against  the  defend- 
ants, or  any  of  them,  who  are  claiming  the  land,  or  a  part 
thereof,  as  shown  by  the  answer,  let  him  say  so  in  his  biU, 
and  he  need  not  make  such  parties  defendants;  but  he  will 
not  be  permitted  to  require  the  defendant,  who  is  the  pur- 
chaser, to  pay  for  any  land  to  which  the  said  third  party  ap- 
pears to  have  had  a  good  title,  but  which  the  court  thinks  has 
been  lost  by  adverse  possession,  unless  such  third  party  is  a 
defendant  to  the  suit.  If  the  claim  of  such  third  party  to  the 
land  sold  to  the  vendee  is  based  on  such  grounds  as  will  put 
a  reasonable  man  in  just  apprehension  of  losing  his  land,  such 
claimant  should  be  made  a  defendant  to  the  suit 

The  decree  of  the  circuit  court  of  Upshur  County  is  reversed, 
with  costs,  and  the  cause  remanded,  with  leave  to  the  plaintiff 
to  amend  his  bill  as  herein  indicated,  and  for  further  proceed- 
ings according  to  this  opinion  and  the  rules  of  equity. 

Abatement  is  Pubchasb  Price  for  defeot  of  title  or  quantity  of  land 

•old:  Butcher  v.  Peterson,  26  W.  Vjl  447;  63  Am.  Rep.  89;  Harrell  v.  Hill, 

*  1«  Ark.  102;  68  Am.  Dec.  202,  note  214;  Woodbury  v.    Luddy,  14  Allen  1; 

92  Am.  Dec.  731,  and  note  736;  WalUng  r.  Kinnard.  10  Tax.  508:  60  Am.  Dec. 

216,  note  219. 
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MoRAN  V.  Clark. 

[80  West  Vimikia,  85&1 

HoMSBTSAD  —  Ck)KSTiTunoRAL  Law  ~  Leoislatitb  Poweb.  —  The  people, 
in  their  oonstitntion,  so  far  as  fntnre  debts  may  be  affected,  have  the  right 
to  provide  for  any  sort  of  homestead,  guaided  as  they  please;  subject  to 
restrictions,  or  without  restrictions;  to  prohibit  the  owner  of  the  home- 
stead from  encumbering  it,  or  permit  it  to  be  done,  as,  in  their  wisdom, 
they  see  fit.  And,  if  unrestricted  by  the  constitution,  the  legislature 
may  exercise  the  same  power. 

HoMSSTEAD — Right  to  Encumber.  — In  the  absence  of  a  oonstitntional  or 
statutory  prohibition,  as  incident  to  the  right  of  ownership,  the  owner 
of  the  homestead  may  sell  or  encumber  it,  with  like  effect  as  if  the  prop- 
erty had  not  been  set  apart  as  a  homestead. 

Homestead — Power  to  Enoitmber.  —If  the  statute  points  out  any  par- 
ticular mode  by  which  the  owner  of  the  homestead  may  sell  or  encum- 
ber it,  to  that  extent  his  power  over  it  is  restricted;  that  particular 
mode  must  be  adopted,  otherwise  the  sale  or  encumbrance  is  invalid. 

BxEMPTioKs,  Waiver  of,  as  to  Personal  Propertt.  —  When  the  con- 
stitution or  statute  is  silent,  a  waiver  of  a  debtor's  right  to  claim  per- 
sonal property  as  exempt  from  execution,  where  attempted  to  be  made 
by  an  executory  contract,  as  a  clause  in  a  note  or  contract,  "  waiviug 
the  benefit  of  all  exemption  laws,"  is  ineffectual,  and  will  not  be  en- 
forced. 

Homestead — Forced  Sale,  What  is  not  a. — Sale  of  homestead  under 
a  deed  of  trust,  or  under  a  decree  of  foreclosure  of  a  mortgage  thereon, 
is  not  a  "  forced  sale,"  within  the  meaning  of  the  West  Virginia  const! - 
tfution,  which  exempts  a  homestead  from  "  forced  sale." 

HoMEsrEAD,  Conveyance  or  by  Trust  Deed.  —  Under  the  West  Virginia 
constitution,  and  acts  of  1872-73,  chapter  193,  the  owner  of  a  home- 
stead set  apart  under  the  provisions  of  that  act  may  ezeeute  a  valid 
deed  of  trust  thereon. 

Judicial  Sales,  Convibmation  or  Vacation  or.  —  It  is  difficult  to  lay 
down  a  general  rule  by  which  to  determine,  whether  a  judicial  sale  will 
be  confirmed  or  set  aside.  The  approval  or  disapproval  of  such  sale 
rests  in  the  discretion  of  the  court,  and  depends  iu  a  great  measure  upon 
the  circumstances  of  each  case. 

Judicial  Sales  —  Setiino  Abide  —  Inadequacy  or  Price.  —  Where  there 
have  been  two  public  sales  of  property,  not  far  apart  in  time,  one  under 
a  trust  deed,  the  other  a  judicial  sale,  at  both  of  which  the  property 
brought  the  same  price,  and  affidavits  are  filed,  stating  that  affianta 
believe  that  in  the  near  future  the  property  could  be  sold  at  an  advance 
of  from  five  hundred  to  one  thousand  dollars  over  the  price  for  which  it 
was  sold,  and  another  affidavit  states  that  the  property  was  sold  for  a 
fair  valuation,  the  court  properly  refused  to  set  aside  the  sale  on  the 
ground  of  mere  inadequacy  of  price. 

Pleading  and  Practice.  —  Error  not  PBBJtn>iGiAL  to  the  appellant  wOl 
not  work  a  reversal  of  the  judgment. 


O.  E.  Price  and  F.  M.  ReynoldSj  for  the  appellant. 
\  C.  Clayton  and  C.  W.  DaUeyy  for  the  appellee. 
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Johnson,  President.  On  the  first  day  of  December,  1874, 
Henry  G.  Davis  and  others  conveyed  to  Cornelius  Moran  lots 
Nos.  169  and  170  in  the  town  of  Keyser,  for  the  sum  of  $752.50. 
In  the  habendum  clause  in  the  deed  is  the  following  langungc: 
'^To  have  and  to  hold  the  said  lots,  with  all  the  appurtenances, 
unto  said  C.  Moran  and  his  heirs  forever,  as  and  for  a  home- 
stead, exempt  from  forced  sale,  according  to  the  provisions  of 
chapter  193  of  the  acts  of  the  legislature  of  West  Virginia, 
session  of  1872-73."  A  lien  was  expressly  reserved  for  $557.50 
of  the  purchase-money.  The  following  paper  was  executed  on 
the  same  day  by  Cornelius  Moran,  duly  acknowledged  on  the 
sixteenth  day  of  December,  1874,  and  recorded  on  the  twenty- 
eighth  day  of  the  said  month,  1874:  ''Whereas,  Henry  O. 
Davis  and  Kate  A.,  his  wife,  Thomas  B.  Davis,  and  William 
R.  Davis  and  Mary  H.,  his  wife,  have  this  day  conveyed  unto 
Cornelius  Moran  two  certain  lots  in  the  town  of  Keyser,  Min- 
eral County,  West  Virginia,  by  deed  bearing  even  date  here- 
with, for  the  consideration  of  $762.50,  and  the  said  Cornelius 
Moran  desires  the  benefit  of  a  homestead  in  said  lots,  therefore 
this  writing  witnesseth  that  the  said  Cornelius  Moran  intends 
to  set  apart  as  and  for  a  homestead  exempt  from  forced  sale, 
under  and  according  to  the  provisions  of  chapter  193  of  the 
acts  of  the  legislature  of  West  Virginia,  session  of  1872*73 
[here  follows  a  description  of  the  lots]." 

On  April  2, 1880,  Cornelius  Moran  and  Bridget,  his  wife, 
executed  to  W.  C.  Clayton,  trustee,  a  deed  of  trust  on  said 
homestead  property,  together  with  all  the  household  and 
kitchen  furniture,  and  all  the  hotel,  bar,  and  ten-pin  alley 
fixtures  in  the  house,  to  secure  a  large  amount  of  debts.  This 
deed  was  properly  acknowledged  by  Moran  and  wife  on  the 
third  day  of  April,  1880,  and  the  same  day  admitted  to  record. 
This  deed  was  by  its  own  terms  "subject  to  the  homestead,  as 
this  clause  shows;  •  •  .  .  but  the  lots  in  Keyser  above  conveyed 
are  subject  to  the  homestead  right  of  C.  Moran  to  the  amount 
of  one  thousand  dollars,  as  shown  by  his  declaration  of  home- 
stead duly  recorded,"  etc. 

On  December  27,  1881,  Moran  and  wife  executed  another 
deed  of  trust  to  the  same  trustee,  conveying  the  homestead 
lota  to  secure  the  debt  of  the  defendants  Clark  and  Boyd, 
amounting  then  to  one  thousand  dollars.  In  this  deed,  we 
find  the  following  in  the  granting  clause,  after  describing  the 
two  lots:  ''Together  with  all  the  buildings,  fences,  and  other 
improvements  thereon,  and  all  the  appurtenances  thereunto 
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belonging;  expressly  waiving  all  rights  of  homestead,  and 
granting  and  conve3ring  said  lots  and  appurtenances  free  from 
any  and  all  rights,  reservations,  claims,  and  demands  of  the 
said  parties  of  the  first  part."  This  deed  was  properly  ac- 
knowledged by  Moran  and  wife  on  the  twenty-eighth  day  of 
December,  1881,  and  on  the  14th  of  January,  1882,  admitted 
to  record. 

On  May  10, 1883,  the  said  Moran  and  wife  executed  still 
another  deed  of  trust  on  said  homestead  lots  and  appurte- 
nances to  W.  C.  Clayton,  trustee,  to  secure  the  payment  of  a 
note  of  one  thousand  dollars,  payable  to  James  Clark  &  Co. 
This  deed  contains  the  following:  ''  And  the  homestead  right, 
to  the  amount  of  one  thousand  dollars,  set  apart  by  the  said 
C.  Moran  by  his  declaration  of  homestead,  recorded  in  said 
county  of  Mineral,  in  deed  book  5,  page  190,  is  hereby  waived 
and  set  aside,  so  that  this  conveyance  is  wholly  free  therefrom." 
This  deed  was  properly  acknowledged  by  Moran  and  wife  on 
the  10th  of  May,  1883,  and  on  the  same  day  admitted  to  record. 

The  trustee,  Clayton,  advertised  and  sold  the  property,  and 
Cornelius  Moran  filed  his  bill  in  the  circuit  court  of  Mineral 
County  at  June  rules,  1885,  in  which  ho  set  up  the  foregoing 
facts,  and  insisted  that  he  could  not  encumber  and  waive  his 
homestead,  and  also  that  said  property  was  sold  for  an  inade- 
quate price,  and  was  purchased  by  the  defendant  and  James 
Clark.  He  alleges,  also,  other  reasons  for  setting  aside  tho 
deed,  and  prayed  that  the  court  would  declare  his  right  to  a 
homestead  of  one  thousand  dollars  in  value  in  said  property, 
and  that  the  deed  be  set  aside,  and  declared  null  and  void; 
and  if  the  court  deemed  it  necessary,  that  under  its  decree 
the  property  might  be  sold,  and  his  homestead  preserved  to 
him;  and  for  general  relief.  Answers  were  filed  by  Clayton, 
the  trustee,  also  by  defendants  Boyd  and  James  Clark,  insist- 
ing that  the  sale  was  proper,  and  that  the  homestead  was 
waived  by  both  Moran  and  wife  in  the  said  deeds  of  trust. 

On  the  20th  of  January,  1.886,  the  court  decided  that  Cor- 
nelius Moran  had  the  right  by  deed  of  trust,  in  which  his  wife 
united,  to  convey  his  right  of  homestead  in  the  said  property, 
and  that  the  homestead,  by  said  deed,  passed  to  the  trustee, 
and  that  the  court  could  not  set  aside  the  deed,  on  the  ground 
that  the  property  had  theretofore  been  set  apart  as  a  home- 
stead; and  as  to  the  other  grounds,  the  cause  was  continued. 
On  the  third  day  of  May,  1886,  by  another  decree,  the  deed 
was  set  aside  and  annulled,  the  defendant  and  grantee  Clark 
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agreeing  that  it  should  be  Bet  aside;  and  the  court  ordered  the 
property  to  be  sold,  free  from  any  right  of  homestead  in  the 
said  Moran.  The  property  was  sold  by  the  commissioners 
appointed  by  said  decree  to  said  Clark,  for  the  price  of  two 
thousand  dollars,  the  same  for  which  it  had  sold  under*  the 
trust  deed.  The  defendant  excepted  to  the  confirmation  of  the 
sale,  on  the  ground  of  inadequacy  of  price,  and  in  support  of 
bis  exception  filed  the  joint  a£Sdavit  of  eleven  persons,  who 
say  that  they  are  acquainted  with  the  property,  and  in  their 
opinion  the  property  was  worth  from  three  thousand  dollars  to 
three  thousand  fiye  hundred  dollars;  ''  that  property  in  Keyser 
is  beginning  to  advance  in  price,  in  consequence  of  the  build- 
ing of  the  new  Piedmont  and  Cumberland  railroad,  and  affi* 
ants  believe  that  in  the  near  future  said  property  can  be  sold 
for  an  advance  of  from  five  hundred  dollars  to  one  thousand 
dollars  over  the  price  at  which  it  was  sold  to  James  Clark." 
Three  of  the  affiants  value  the  property  at  three  thousand  dol- 
lars.  The  affidavit  of  J.  H.  Markwood  shows  that  affiant 
believed  that  two  thousand  dollars  was  a  fair  price  for  the 
property. 

On  September  18,  1886,  the  court  entered  a  final  decree  in 
the  cause,  in  which  the  affidavits  were  considered,  and  in 
open  court  James  Clark  offered  to  increase  his  bid  to  two 
thousand  five  hundred  dollars,  after  the  court  had  indicated 
that  in  its  opinion  the  price  was  low.  Clark's  offer  was  ac- 
cepted, and  the  sale  confirmed  to  lim  at  two  thousand  five 
hundred  dollars.  Moran  thereupon  moved  the  court  to  set 
aside  out  of  said  purchase-money  one  thousand  dollars  as  bis 
claim  of  homestead  in  said  property,  to  be  disposed  of  or  in- 
vested for  his  benefit  in  such  way  as  the  court  might  direct, 
which  motion  the  court  refused  to  grant,  and  proceeded  to 
order  the  proceeds  of  the  sale  to  be  distributed,  and  further 
ordered  that  '^  if  the  plaintiff,  or  some  one  for  him,  shall, 
within  twenty  days  from  this  date,  give  to  said  special  com- 
missioner a  bond  with  good  security  in  the  penalty  of  $200, 
with  condition  that  on  a  resale  of  said  property  it  shall  sell 
for  $2,750,  or  the  parties  to  the  said  bond  will  pay  the  sum 
of  $200,  then  the  said  commissioner  shall  resell  the  said  prop- 
erty on  the  same  terms  and  after  the  same  advertisement  as 
before;  otherwise  the  said  sale  shall  stand  confirmed." 

From  the  decrees  of  the  20th  of  January,  1886,  and  the  18th 
of  September,  1880,  the  plaintiff  Moran  appealed.  Appeal 
granted  on  November  G,  1886. 
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The  principal  question  to  be  decided  in  this  cause  is 
whether  the  deeds  of  trusts  from  Moran  and  wife,  conveying 
the  property  set  apart  as  a  homestead,  are  yalid.  It  is  insisted 
by  counsel  for  appellant  that  said  deeds  are  void,  that  they 
had.  no  right,  and  were  not  authorized,  to  so  encumber  the 
homestead.  They  undoubtedly  had  the  right,  as  we  shall  see, 
to  thus  create  liens  on  the  homestead,  unless  prohibited  by  the 
constitution,  or  statute  made  in  pursuance  of  the  constitution. 
It  is  a  rule  that  exemption  laws  are  to  be  construed  favorably 
towards  the  debtor,  to  advance  the  object  of  the  constitution 
and  statute  in  their  favor:  Kimptan  v.  Bromonj  45  Barb.  632; 
Becker  v.  Becker^  47  Id.  499.  The  law  seems  to  be  well  settled 
that  a  waiver  of  a  debtor's  right  to  claim  personal  property  as 
exempt  from  execution,  when  attempted  to  be  made  by  an 
executory  contract,  is  ineffectual,  and  will  not  be  enforced. 
Therefore  a  clause  added  to  a  promissory  note  '^ waiving  the 
benefit  of  all  exemption  laws"  is  contrary  to  public  policy,  and 
void:  Kneettle  v.  Newcombj  22  N.  Y.  249;  78  Am.  Dec.  186; 
liccht  V.  KeUyy  82  111.  147;  25  Am.  Rep.  301;  Carter'a  AdmW 
V.  Carter,  20  Fla.  558;  51  Am.  Rep.  618;  Branch  v.  Tomlimorij 
77  N.  C.  388;  Curtis  v.  O'Brien,  20  Iowa,  376;  89  Am.  Dec. 
543;  Maxweli  v.  Reed,  7  Wis.  582;  Stafford  v.  EUiott,  59  Ga. 
837;  Denny  V.  WhiU,  2  Cold.  284;  88  Am.  Dec.  596;  Phelps  v. 
Phelps,  72  111.  445;  22  Am.  Rep.  149;  Moxley  v.  Ragan,  10 
Bush,  156;  19  Am.  Rep.  61. 

In  Kneettle  v.  Newcorrib,  22  N.  Y.  249,  78  Am.  Dec.  186,  Denio, 
J.,  said:  "I  am  of  opinion  that  a  person  contracting  a  debt 
cannot  agree  with  the  creditor  that  in  case  of  non-payment  he 
shall  be  entitled  to  levy  his  execution  upon  property  exempt 
from  levy  by  the  general  laws  of  the  state.  The  statutes 
W'liich  a^iow  a  debtor,  being  a  householder,  and  having  a 
family  for  which  he  provides,  to  retain,  as  against  the  legal 
remedies  of  his  creditors,  certain  articles  of  prime  necessity, 
to  a  limited  amount,  are  based  upon  views  of  policy  and  hu* 
manity,  which  would  be  frustrated  if  an  agreement  like  that 
contained  in  these  notes,  entered  into  in  connection  with  the 
principal  contract,  could  be  sustained.  A  few  words  contained 
in  any  note  or  obligation  would  operate  to  change  the  law 
between  these  parties,  and  so  far  disappoint  the  intentions  of 
the  legislature.  If  effect  shall  be  given  to  such  provisions,  it 
is  likely  that  they  will  be  generally  inserted  in  obligations  for 
small  demands,  and  in  that  way  the  policy  of  the  law  will  be 
completely  overthrown.     Every  honest  man  who  contracts  a 


Not.  1887.]  Moban  v,  Glabk.  71 

debt  expects  to  pay  it,  and  believes  he  will  be  able  to  do  bo 
without  having  his  property  sold  on  execution.  No  one  worthy 
to  be  trusted  would  therefore  be  apt  to  object  to  a  clause 
subjecting  all  his  property  to  a  levy  on  execution  in  case  of 
non-payment.  It  was  against  the  consequences  of  this  over- 
confidence,  and  the  readiness  of  men  to  make  contracts  which 
may  deprive  them  and  their  families  of  articles  indispensable 
to  their  comfort,  that*  the  legislature  has  undertaken  to  inter- 
pose  One  may  turn  out  his  last  cow  on  execution,  or  may 

release  an  equity  of  redemption,  and  he  will  be  bound  by  the 
act  In  thus  discriminating,  the  law  takes  notice  of  the  readi- 
ness with  which  sanguine  and  incautious  men  will  make 
improvident  contracts,  which  look  to  the  future  for  their  con- 
summation, when,  if  the  results  were  to  be  presently  realized, 
they  would  not  enter  into  them  at  all.  If,  with  the  conse- 
quences immediately  before  them,  they  will  do  the  act,  they 
will  not  generally  be  allowed  to  retract;  it  being  supposed,  in 
such  cases,  that  valid  reasons  for  the  transaction  may  have 
existed,  and  that,  at  all  events,  the  party  was  not  under  the 
influence  of  the  illusion  which  distance  of  time  creates. 
Ordinarily,  men  are  held  to  their  executory  as  well  as  their 
executed  contracts;  but  in  a  few  exceptional  cases,  where  the 
temptation  is  great,  or  the  consequences  peculiarly  inconve- 
nient, parties  are  not  allowed  to  make  valid  prospective  agree- 
ments." 

In  Carter'a  AdmW  v.  CarUr^  20  Pla.  669,  61  Am.  Rep.  618, 
the  court,  by  Randall,  C.  J.,  said:  "We  have  been  unable  to 
find  in  reports,  text-books,  or  digests,  that  it  has  been  held  any- 
where, except  in  Pennsylvania,  that  a  written  agreement,  con- 
tained in  a  note,  to  waive  the  right  to  claim  an  exemption  of 
personal  property  from  levy  and  sale  to  satisfy  a  judgment 
rendered  on  the  note,  has  been  sustained;  and  even  in  that 
state  the  court  has  expressed  regret  that  a  contract  of  that 
kind  has  ever  been  sustained,  and  that  such  a  rule  had 
become  established  as  a  law  by  the  repetition  of  a  bad  prece- 
dent. True,  a  man  may  sell  his  personal  property,  or  may 
pledge  or  mortgage  it,  but  in  that  case  the  property  sold  or 
pledged  is  designated  and  identified,  and  a  special  interest  is 
created  in  favor  of  a  creditor  in  the  particular  article  pledged 
or  mortgaged;  and  in  no  state  is  this  power  of  the  owner  of 
personalty  denied."  He  says,  further,  that  "the  object  of 
exemption  laws  is  to  protect  people  of  limited  means,  and 
their  families,  in  the  enjoyment  of  so  much  property  as  may 
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be  necessary  to  prevent  absolute  pauperism  and  want,  and 
against  the  consequences  of  ill-advised  promises,  which  their 
lack  of  judgment  and  discretion  may  have  led  them  to  make, 
or  which  they  may  have  been  induced  to  enter  into  by  the 

persuasion  of  others When  a  man  executes  a  mortgage 

or  bill  of  sale  upon  certain  specified  property,  the  very  nature 
of  the  transaction  implies  the  exercise  of  discretion,  and  the 
contemplation  of  inevitable  consequences.  Such  contracts  are 
therefore  upheld,  as  well  in  respect  to  real  as  to  personal 
property." 

In  Recht  v.  KeUy,  82  111.  147,  25  Am.  Rep.  301,  the  court 
said,  after  citing  a  number  of  authorities:  '^The  principle  of 
the  cases  is,  that  the  exemption  created  by  the  statute  is  as 
much  for  the  benefit  of  the  family  of  the  debtor  as  for  himself, 
and  for  that  reason  he  cannot,  by  an  executory  contract,  waive 
the  provisions  made  by  law  for  their  support  and  maintenance. 
Such  contracts  contravene  the  policy  of  the  law,  and  hence  are 
inoperative  and  void.  The  owner  may,  if  he  choose,  sell  or 
otherwise  dispose  of  any  property  he  may  have,  however  much 
his  family  may  need  it;  but  the  law  will  not  aid  him  in  that 
regard,  or  permit  him  to  contract  in  advance  that  his  creditors 
may  use  the  process  of  the  courts  to  deprive  his  family  of  its 
benefit  and  use  when  an  exemption  has  been  created  in  his 
favor.  Laws  enacted  from  considerations  of  public  concern, 
and  to  subserve  the  general  welfare,  cannot  be  abrogated  by 
mere  private  agreement." 

In  Reed  v.  Union  Banky  29  Gratt.  719,  it  was  held  that  the 
act  (Code  1873,  c.  183,  sec.  3)  which  authorizes  the  waiver  of 
the  homestead  exemption  is  not  in  conflict  with  the  eleventh 
article  of  the  constitution  of  the  state;  and  if  a  party  execut- 
ing bis  bond  or  note  waives  his  homestead  exemption  as 
to  the  bond  or  note,  neither  he  nor  his  wife  can  set  up  said 
homestead  exemption  as  against  the  said  bond  or  note.  The 
statute  under  which  this  decision  was  made  declared  that  in 
"all  cases  where  a  debtor  or  contractor  shall  declare  in  the 
body  of  the  bond,  note,  or  other  evidence  of  the  debt  or  con- 
tract, that  he  waives,  as  to  such  debt  or  contract,  the  exemp» 
tion  from  liability  of  the  property  which  he  may  be  entitled  to 
hold  exempt  under  the  provisions  of  this  act,  the  property, 
whether  previously  set  apart  or  not,  shall  then  be  liable  to  be 
subjected  for  such  debt  or  contract,  under  legal  process,  in  like 
manner  and  to  the  same  extent  as  other  estate  of  said  debtor 
and  contractor The  following  or  equivalent  words  shall 
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be  snfficient  to  operate  as  a  waiver  provided  for  in  the  previous 
section:  'I  (or  we)  hereby  waive  the  benefit  of  my  (or  our) 
homestead  exemption  as  to  this  debt  (obligation  or  contract,  as 
the  case  may  be).'"  Christian,  J.,  said:  ^'If  this  provision  of 
the  statute  is  constitutional,  the  waiver  can  be  enforced."  The 
court  held  the  act  constitutional.  This  decision  is  in  no  wise 
in  conflict  with  the  other  decision  we  have  cited,  because  we 
have  express  authority  conferred  by  the  legislature  to  make 
the  waiver. 

Bowman  v.  SmUty^  31  Pa.  St.  225, 72  Am.  Dec.  738,  is  a  case 
in  conflict  with  the  decisions  above  cited.  There  it  was  held 
on  the  broadest  grounds,  without  any  statutory  authority,  that 
a  debtor  may  waive  his  statutory  privilege  of  exemption  from 
execution  of  a  portion  of  his  property;  that  waiver  of  ex- 
emption from  execution,  made  at  the  time  the  debt  is  created, 
is  based  on  the  same  consideration  as  that  on  which  rests  the 
liability  to  pay,  and  is  irrevocable.  The  waiver  in  this  case 
was  in  the  body  of  the  judgment  on  which  the  execution  issued, 
from  the  levy  of  which  the  debtor  sought  to  have  the  property 
reUeved.  The  opinion  was  delivered  by  Strong,  J.,  in  1858, 
and  no  case  is  cited  in  the  opinion. 

But  in  Firmstone  v.  Mackj  49  Pa.  St.  387,  88  Am.  Dec.  507, 
the  same  court  expressly  held  that  an  agreement  of  a  laborer 
to  waive  the  proviso  of  the  statute  exempting  wages  from  at- 
tachment, embodied  in  a  note  signed  by  him,  is  void.  In  this 
case  Woodward,  C.  J.,  said:  "Without  any  very  great  refine- 
ment, distinction  may  be  taken  between  the  acts  of  1849,  and 
this  proviso  in  the  acts  of  1845;  but  still  it  is  the  popular  and 
perhaps  the  fairest  mode  to  regard  them  both  as  exemption 
statutes,  which  confer  upon  the  debtor  an  option.  That  he 
may  waive  this  option  under  the  act  of  1849,  not  only  results 
out  of  the  nature  of  the  thing,  but  has  been  expressly  declared 
in  many  cases, — in  some,  however,  with  regrets  expressed  that 
we  did  not  set  out  with  a  different  construction,  and  hold  the 
privilege  or  option  indefeasible.  If  it  were  res  integra, — if  with 
the  experience  and  observation  we  have  had  we  were  now  for 
the  first  to  pass  upon  the  question  whether  debtors  could  waive 
their  rights  under  the  act  of  1849,  or  widows  theirs  under  the 
act  of  the  14th  of  April,  1851, — we  would  be  very  likely  to 
deny  it  altogether,  and  stick  to  the  statutes  as  they  are  writ- 
ten. And  here  we  have  a  now  case.  We  have  never  decided 
that  a  debtor  may  repeal  the  proviso  in  the  act  of  1845,  and 
public  policy  pleads  strongly  against  such  decision.    If  we 
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make  it,  we  bring  on  the  litigation  which  has  sprung  out  of 
our  decisions  npon  the  act  of  1849, — the  inconvenience  to  em- 
ployers before  adverted  to,  and  the  temptations  to  weak  debt- 
ors to  beggar  their  families  in  the  behalf  of  sharp  and  grasping 
•creditors.  We  will  not  therefore  strain  the  proviso  to  fit  it  to 
our  construction  of  the  exemption  statutes,  but  will  leave  it  to 
its  natural  operation  as  it  is  expressed.  The  legislature  hav- 
ing said  that  justices  shall  not  attach  wages,  we  will  say  they 
fihall  not,  though  a  particular  debtor  has  said  they  may. 
....  We  think,  on  the  whole,  that  our  duty  will  bo  per- 
formed by  declaring  the  agreement  to  waive  the  proviso  void/' 

It  is  apparent  that  there  is  no  serious  conflict  of  decisions 
on  the  proposition  that  where  the  statute  provides  for  the 
exemption  of  property,  that  a  debtor  cannot,  by  a  mere  ex- 
ecutory contract,  bind  himself  to  waive  the  benefit  of  the  stat- 
ute. From  this  it  is  argued  that  when  such  exemptions  are 
provided  for  by  statute,  that  the  debtor  cannot,  even  when 
there  is  no  statute  forbidding  it,  encumber  by  lien  either  his 
personal  property  or  his  homestead  set  apart  by  him,  so  as 
to  deprive  him  from  claiming  the  benefit  of  the  exemption. 
This  is  a  very  different  proposition  from  the  other.  We  have 
seen  that  in  several  of  the  decisions  we  have  cited  the  distinc- 
tion is  made;  and  while  they  hold  that  he  cannot  in  advance 
by  executing  a  contract  bind  himself  in  the  note  or  other  con- 
tract to  waive  the  exemption  as  to  such  note  or  contract,  yet 
he  may  pledge  specific  property  for  a  debt,  and  it  will  not 
then  be  exempt  from  the  pledge  under  the  exemption  statute. 
The  general  rule  clearly  and  distinctly  settled  is,  that  in  the 
absence  of  constitutional  or  statutory  prohibition,  a  debtor 
may  sell  or  mortgage  his  property  to  him  set  apart  as  a  home- 
stead: Jones  V.  Yoakamj  5  Neb.  265;  In  re  CrosSf  2  Dill.  320; 
Smith  V.  MaUone,  10  S.  C.  39;  Oee  v.  Moore j  14  Cal.  472;  Ree* 
tor  V.  Roitonj  3  Neb.  171;  Gaines  v.  Casey,  10  Bush,  92;  God- 
frey V.  Thornton,  46  Wis.  677;  Jordan  v.  Peaky  38  Tex,  429; 
Brame  v.  Craig,  12  Bush,  404;  Smith  v.  Marc,  26  111.  150; 
SUwart  V.  Mackey,  16  Tex.  56;  67  Am.  Dec.  609. 

In  the  case  above  cited  from  2  Dillon,  320  {In  re  Cross),  it 
was  held  that  under  the  statute  of  Nebraska  the  husband  and 
wife  may  make  a  valid  mortgage  of  the  homestead  property; 
and  that  an  express  waiver  of  the  homestead  right  is  not 
essential  to  the  validity  of  such  mortgage.  Dillon,  J.,  after 
quoting  the  statute  which  provides  for  the  exemption  of  the 
homestead  property,  says:  ** There  is  no  provision  in  the  stat- 
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Qte  prohibiting  the  aUenation,  sale,  or  mortgage  of  the  home* 
itead,  or  of  any  of  the  other  property  exempted  by  the  statute, 
from  judicial  sale;  nor  is  there  any  provision  respecting  the 
mode  of  conveying  the  homestead;  but  there  are  general  pro- 
▼isioDS  relating  to  the  manner  of  conveying  real  property,  in 
conformity  with  which  the  mortgage  here  in  question  was 
executed.  Under  these  circumstances,  I  perceive  no  difficulty 
in  the  question  here  presented.  The  legal  title  to  the  lots  oc- 
cupied  as  a  homestead  being  in  the  husband,  he  and  his  wife, 
by  joining  in  an  absolute  conveyance  thereof,  might  undoubt- 
edly make  to  the  purchaser  a  perfect  title.  There  being  no 
restriction  on  the  right  of  disposition,  I  think  it  equally  clear 
that  they  conld  in  this  mode  make  a  valid  mortgage  upon  the 
homestead." 

In  Bank  of  Louisiana  v.  Lyon^  52  Miss.  181,  Simrall,  C.  J., 
quoted  the  statute  as  follows:  ''That  it  shall  not  be  lawful  for 
a  married  man  to  sell  or  otherwise  dispose  of  his  homestead 
without  the  consent  of  his  wife;  and  no  deed  of  conveyance 
from  the  husband  for  the  homestead  shall  be  valid,  unless  the 
wife  join  in  such  conveyance."  He  alrfo  quoted  another  sec- 
tion, and  said:  "These  sections  lay  down  a  mode  by  which 
the  debtor  may  have  allotted  to  him  his  homestead,  and  also 
what  shall  be  done  if  the  premises  cannot  be  divided  so  as  to 
give  the  debtor  what  will  not  exceed  two  thousand  dollars  in 
value.    In  any  event,  that  seems  to  be  the  ultimatum  that  the 

law  subtracts  from  the  debtor's  property  for  his  benefit 

The  prohibition  applies  to  no  more  of  his  property  than  what 
tho  law  has  defined  to  be  his  homestead.  As  to  all  the  residue 
of  his  real  estate,  his  power  of  sale  and  disposition  is  not 
abridged  by  the  act  of  April  18,  1873,  although  that  residue 
may  be  parcel  of  tho  rural  plantation  and  residence,  or  the 

town  or  city  residence The  conveyance  of  Lyons  to 

Harvey  and  Shackleford  was  of  no  validity  to  the  extent  of 
two  thousand  dollars  in  value  of  the  exemption  in  the  prem* 
ises  which  constitutes  the  debtor's  family  residence;  but  as  to 
the  excess  it  was  a  valid  encumbrance  on  the  property."  This 
was  a  simple  deed  of  trust,  in  which  the  wife  did  not  join. 
This  case  recognizes  the  general  rule  as  we  have  stated  it;  and 
still  another  rule:  that  where  a  statute  points  out  a  certain 
luode  in  which  the  homestead  may  be  encumbered,  or  declares 
that  no  encumbrance  shall  be  put  upon  it  without  certain 
things  being  done,  that  mode  alone  must  be  followed,  or  the 
attempted  lien  does  not  attach  to  the  property:  Boyd  v.  Cudr 
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derback,  31  111.  113;  Richards  v.  Chase,  2  Gray,  383;  TFtti^  ▼. 
Cropper,  35  111.  266. 

The  constitution  of  Nevada  provides:  '^A  homestead,  as  pro- 
vided by  law,  shall  be  exempt  from  forced  sale  under  any 
process  of  law,  and  shall  not  be  alienated  without  the  consent 
of  husband  and  wife,  when  that  relation  exists;  ....  pro- 
vided, the  provisions  of  this  section  shall  not  apply  to  any 
process  of  law  obtained  by  virtue  of  a  lien  given  by  the  con- 
sent of  both  husband  and  wife;  and  laws  shall  be  enacted  pro- 
viding for  the  recording  of  such  homestead  within  the  county 
in  which  the  same  shall  be  situated."  In  March,  1865,  the 
legislature  passed  the  act  declaring  that  ''no  mortgage  or 
alienation  of  any  kind,  made  for  the  purpose  of  securing  a 
loan  or  indebtedness  upon  the  homstead  property,  shall  be 
valid  for  any  purpose  whatsoever."  The  court  said:  "The 
legislature  exceeded  its  power  in  passing  the  law  in  question, 
for  it  has  said  therein  that  these  provisions  of  exemption  should 
apply  to  a  lien  created  by  husband  and  wife,  which  the  con* 
stitution  has  expressly  said  it  shall  not":  Dunker  v.  Chedic,  4 
Nev.  378. 

Article  7,  section  1,  constitution  of  Oeorgia,  adopted  in  1868, 
is  as  follows:  '^  Each  head  of  a  family,  or  guardian  or  trustee 
of  a  family  of  minor  children,  shall  be  entitled  to  a  homestead 
of  realty  to  the  value  of  two  thousand  dollars  in  specie,  and 
personal  property  to  the  value  of  cue  thousand  dollars  in 
specie,  both  to  be  valued  at  the  time  they  are  set  apart;  and 
no  court  or  ministerial  officer  in  this  state  shall  ever  have 
jurisdiction  or  authority  to  enforce  any  judgment,  decree,  or 
execution  against  said  property  so  set  apart,  including  such  im« 
provements  as  may  be  made  thereon  from  time  to  time,  except 
for  taxes,  money  borrowed  and  expended  in  the  improvement  of 
the  homestead,  or  for  the  purchase-money  of  the  same,  and  for 
labor  done  thereon,  or  material  furnished  therefor,  or  removal 
of  encumbrances  thereon.  And  it  shall  be  the  duty  of  the 
gen€U*al  assembly,  as  early  as  practicable,  to  provide  by  law 
for  the  setting  apart  and  valuation  of  said  property,  and  to 
enact  laws  for  the  full  and  complete  protection  and  security 
of  the  same  to  the  sole  use  and  benefit  of  said  families  as  afore- 
said." In  1868,  the  legislature  passed  an  act,  one  provision 
of  which  declared,  of  the  property  set  apart  as  a  homestead: 
"  Said  property  so  set  apart  cannot  be  encumbered  or  aliened 
by  the  husband;  but  if  the  same  be  encumbered  and  sold  by 
him  and  his  wife  jointly,  or  if  they,  with  the  approval  of  th« 
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ordinary  for  the  time  being,  indorsed  on  the  encnmbrance  or 
deed,  said  encumbrance  or  deed  shall  be  as  valid  as  if  said 
property  had  never  been  so  set  apart."  In  1876,  the  supreme 
court  of  Georgia  held  that  "after  a  homestead  has  been  claimed 
and  set  apart,  it  cannot  be  encumbered  by  mortgage  except 
for  the  objects  specified  in  the  constitution.  A  mortgage  on 
the  homestead,  executed  by  husband  and  wife,  and  approved 
by  the  ordinary,  which  purports  to  be  made  to  secure  a  debt 
for  money  borrowed,  'to  enable  us  to  carry  on  our  farming 
interests  on  our  farm  in  Jones  County,  our  present  homestead,' 
cannot  be  foreclosed  if  the  truth  be  that  the  '  mortgage  was 
not  given  for  taxes,  or  for  money  borrowed  and  expended  in 
the  improvements  on  the  homestead,  or  for  the  purchase- 
money  of  the  same,  or  for  labor  due  thereon,  or  material  fur- 
nished  therefor,  or  the  removal  of  encumbrances  thereon.'  It 
was  error  to  strike  out  the  wife's  plea  setting  up  this  defense 
in  resistance  to  foreclosure."  It  does  not  appear  when  the 
mortgage  was  executed,  and  no  statute  was  dtcd  by  the  judge 
in  his  very  short  opinion  of  but  a  few  sentences.  Bleckly,  J., 
said:  ''The  wife's  plea  negatives  expressly  all  the  objects  for 
wliich  the  homestead  can  be  encumbered  under  the  constitu- 
tion of  1868:  Code,  sec.  5135  [which  is  the  constitutional  pro- 
vision]. Assuming  the  plea  to  be  true,  the  mortgage  cannot 
be  enforced  against  the  property  while  the  homestead  right  is 
in  existence."  If  the  statute  which  I  have  quoted,  which  is 
found  in  the  Georgia  code  of  1873,  was  in  force  when  the 
mortgage  was  executed,  this  is  a  decision  that  such  statute 
was  unconstitutional. 

In  Van  Wickle  v.  Landryj  29  La.  Ann.  830,  it  was  held  that 
"a  mortgage  on  property  exempt  under  the  homestead  act 
cannot  be  enforced,  and  the  owner  of  such  property  may  sell 
the  same  free  from  the  mortgage  he  has  imposed  on  it.'* 
The  suit  was  upon  a  promissory  note  of  defendant,  the  pay- 
ment of  which  was  secured  by  a  mortgage  on  a  tract  of  land 
containing  about  sixty-seven  acres.  The  plaintiff  asked  pay- 
ment for  the  amount  of  the  note  and  interest,  and  for  the 
recognition  and  enforcement  of  the  mortgage.  The  defendant 
Admitted  the  execution  of  the  note  and  mortgage,  but  denied 
that  the  mortgage  could  be  recognized  or  enforced,  because  the 
I^operty  was  exempt  from  seizure  by  the  provision  of  the 
homestead  act  of  1865.  Manning,  C.  J.,  said:  "If  this  vrere 
ft  nfn>a  qiuutio  in  this  court,  whether  the  execution  of  a  mort- 
gage by  a  debtor  is  not  of  itself  a  waiver  of  the  exemption  of 
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the  property  mortgaged,  we  should  be  inclined  to  give  to  this 
deliberate  act  of  the  mortgagor  a  significance  and  effect  in 
keeping  with  the  express  declaration  of  the  mortgagee;  but 
the  scope  and  effect  of  the  act  providing  for  the  exemption 
has  been  too  often  adjudicated  by  this  court  to  permit  its  con- 
sideration as  an  original  proposition,  and  it  is  in  deference  to 
the  doctrine  of  stare  decisis  that  we  adhere  to  the  ruling  already 
made." 

In  the  case  of  Lanahan  v.  SearSy  102  U.  S.  318,  it  was  held 
that  where  a  party,  on  receiving  an  absolute  deed,  covenants 
with  his  grantor  to  reconvey  the  lands  when  the  money  which 
it  was  given  to  secure  shall  be  paid,  both  instruments  must 
be  taken  together  as  constituting  a  mortgage;   and  further, 
that  the  mortgagee  of  a  homestead  in  Texas  cannot  maintain 
ejectment  therefor  if  the ''  forced  sale"  thereof  be  prohibited  by 
the  constitution  of  the  state  which  was  in  force  at  the  data 
of  the  mortgage.    This  was  an  appeal  from  the  circuit  court 
of  the  United  States  for  the  western  district  of  Texas.    Sec- 
tion 15,  article  12,  of  the  constitution  of  Texas,  adopted  in 
1868,  is  as  follows:  "The  legislature  shall  have  power,  and  it 
shall  be  their  duty,  to  protect  by  law  from  forced  sale  a  por* 
tion  of  the  property  of  all  heads  of  families.    The  homestead 
of  a  family,  not  to  exceed  two  hundred  acres  of  land,  not  in- 
cluded in  a  city,  town,  or  village,  or  any  city,  town,  or  village 
lot  or  lots  not  to  exceed  five  thousand  dollars  in  value  at  the 
time  of  their  designation  as  a  homestead,  and  without  refer- 
ence to  the  value  of  any  improvements  thereon,  shall  not  be 
subject  to  forced  sale  for  debts,  except  they  be  for  the  pur- 
chase-money thereof,  for  the  taxes  assessed  thereon,  or  for 
labor  and  material  expended  thereon;  nor  shall  the  owner,  if 
a  married  man,  be  at  liberty  to  alienate  the  same,  unless  by 
the  consent  of  the  wife,  and  in  such  manner  as  may  be  pre- 
scribed by  law."    The  circuit  court  overruled  a  demurrer  tc 
the  injunction  bill,  and,  the  defendant  declining  to  answer,  the 
court  decreed  in  favor  of  the  complainants. 

Mr.  Justice  Field,  who  delivered  the  opinion  of  the  court, 
after  referring  to  the  constitutional  provision,  said:  "The 
premises  in  question,  therefore,  could  not  be  sold  under  any 
decree  in  a  suit  for  the  foreclosure  of  the  mortgage.  The  pro- 
hibition of  the  constitution  extended  to  any  species  of  com- 
pulsory disposition  of  the  homestead,  whether  denominated  a 
sale  or  otherwise.  A  similar  prohibition  in  the  constitution  of 
1845  was  so  construed  by  the  supremo  court  of  the  state  in 
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Samprnm  y.  WHUafMon^  6  Tex.  101;  65  Am.  Dec.  762.  In  that 
case.  Chief  Justice  Hemphill  said  that  Hhe  constitution  ob- 
yionslj  intended  that  the  homestead  should  be  exempted 
from  the  operation  of  any  species  of  execution,  or  any  forced 
disposition  of  the  property,  whether  partial  or  total,  which 
would  disturb  the  family  in  the  quiet  and  uninterrupted 
possession  of  their  home,  with  the  property  thereto  attached. 
The  beneficence  of  the  provision  has  a  much  wider  range 
than  to  protect  the  family  from  a  sale  which  would  ut- 
terly extinguish  all  right  in  the  property.  It  shields  them 
also  from  deliveries  of  the  property,  or  from  any  forcible  ap- 
propriations of  its  rents,  issues,  and  profits.  It  protects  the 
domestic  sanctity  from  every  species  of  Intrusion  which,  under 
color  of  law,  would  subject  the  property  by  any  disposition 
whatever  to  the  payment  of  debts.'  The  appellant  is  the 
owner  of  the  mortgage  in  this  case,  and,  aware — so  states  his 
coDnsel — that  he  could  not  enforce  it  against  the  homestead 
in  the  state  courts,  as  these  mortgages  can  only  be  enforced 
by  a  decree  of  sale,  commenced  an  action  of  ejectment  for  the 
premises  in  the  circuit  court  of  the  Untied  States,  contending 
that  the  mortgage  passed  the  legal  title  as  against  the  mort- 
gagors, and  that,  as  its  owner,  he  had  a  right  to  recover  the 
possession  of  the  premises  for  default  in  the  payment  of  the 
notes  secured.  He  sought,  in  other  words,  to  get  around 
the  state  constitution  by  the  form  of  his  procedure  in  the  fed- 
eral court.  We  do  not  think  that  its  wise  and  beneficent  pur- 
pose of  securing  a  home  to  the  family  against  the  vicissitudes 
of  fortune  can  be  thus  easily  frustrated.  A  forced  disposses- 
sion in  ejectment  is  as  much  within  the  prohibition  as  a  forced 
sale  under  judicial  process."  The  enjoining  the  action  of 
ejectment  was  accordingly  afl&rmed. 

The  supreme  court,  in  this  cause,  but  does  what  it  always 
had  done, — recognized  the  construction  which  the  court  of 
last  resort  in  a  state  puts  upon  its  own  constitution.  It  here 
rocognized  the  distinction  made  by  the  supreme  court  of 
Texas,  that  a  sale  under  a  decree  of  foreclosure  was  a  ''forced 
sale,"  within  the  meaning  of  the  constitutional  provision,  and 
inhibited  by  it  But  the  very  case  cited  by  Mr.  Justice  Field 
(Sampwn  v.  YFiUiatiuon,  6  Tex.  101,  55  Am.  Dec.  762)  makes 
a  distinction,  which,  to  my  mind,  is  more  fanciful  than  real, 
between  a  mortgage  with  no  power  to  sell  and  a  mortgage  or 
deed  of  trust  with  power  therein  to  sell  the  premises.  A  sale 
under  a  decree  of  foreclosure,  the  court  says,  is  a  ''forced 
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sale";  while  the  sale  by  an  individual  under  the  power  given 
by  the  instrument  is  not.  In  the  case  in  6  Texas,  it  was  held 
that  a  forced  sale  is  one  which  is  made  under  the  process  of 
the  court,  and  in  the  mode  prescribed  by  law.  Therefore  the 
homestead  which  is  exempted  by  the  constitution  from  '^  forced 
sale"  cannot  be  sold^  under  the  process  of  the  court;  and  it 
matters  not  what  form  the  contract  assumes,  nor  how  willing 
the  head  of  the  family  may  be,  it  is  an  immunity  conferred 
by  the  constitution  for  purposes  beyond  the  mere  pleasure  of 
the  individual,  and  cannot  be  renounced.  It  further  holds 
that  a  general  power  of  alienation  includes  the  power  to  mort- 
gage; that  the  head  of  a  family,  if  a  married  man,  with  the 
assent  of  his  wife,  in  the  form  prescribed  by  law,  may  make 
an  absolute  sale  of  the  homestead,  or  may  mortgage  it,  with 
a  power  of  sale  by  the  mortgagee  on  default  of  payment.  A 
mortgage  depending  for  its  enforcement  on  judicial  process 
would  be  ineffectual,  because  a  sale  under  such  process  would 
be  ''forced";  but  a  sale  under  a  power  in  a  mortgagee  or  trus- 
tee would  not  be  a  ''forced  sale." 

In  BUick  V.  RocbnorCf  60  Tex.  95,  the  court,  by  Bonner,  J., 
said :  "  As  an  abstract  proposition,  it  would  seem  to  accord 
fully  with  justice  that  both  the  husband  and  wife,  and  their 
estate,  shoidd  be  bound  by  an  express  agreement,  entered  into 
with  all  the  formalities  of  law,  to  make  the  homestead  a  secu- 
rity  for  an  indebtedness,  created,  perhaps,  upon  the  very  taiih. 
of  this  security.  Such  contracts,  when  coupled  with  a  power 
of  sale,  have  been  repeatedly  held  valid  if  executed  in  the 
lifetime  of  the  husband:  Jordan  v.  Peaky  38  Id.  429.  As  limi- 
tation was  placed  upon  the  power  to  encumber  the  homestead, 
it  is,  perhaps,  to  be  regretted  that  the  distinction  first  inti- 
mated in  the  case  of  Sampson  v.  1FiIIiam8<m,  6  Id.  102,  65 
Am.  Dec.  762,  has  obtained  by  subsequent  decisions  approving 
it,  which  discriminated  against  this  power  when  sought  to  be 
enforced  under  the  safeguards  of  judicial  process,  and  in  favor 
of  it  when  executed  by  the  unrestrained  will  of  a  trustee,  who 
is  generally  the  beneficiary  in  the  trust." 

In  Wing  v.  Cropper^  35  111.  256,  it  was  held  that  a  sale  by  a 
decree  of  a  court  of  equity,  in  a  suit  to  foreclose  a  mortgage, 
under  an  order  to  the  master  to  make  the  sale,  is  a  forced  sale, 
as  much  so  as  if  the  sale  were  made  under  a,  fieri  fa^doB;  that 
such  a  case  is  distinguishable  from  the  cases  of  SmUh  v.  Ifaiv, 
9upTa^  and  Ely  v.  Eastwood^  26  111.  108,  where  the  sales 


Nov.  1887.]  MoBAN  V.  Clark.  81 

made  under  a  power  to  sell,  and  not  by  the  order  or  decree  of 
any  court. 

In  Peterson  ▼.  Homblower^  83  Cal.  266,  the  court  holds  that 
the  phrase  "forced  sale,"  as  used  in  article  11,  section  15,  of 
the  constitution,  which  provides  that  the  'legislature  shall 
protect  by  law  from  forced  sale  a  certain  portion  of  the  home- 
stead and  other  property  of  all  heads  of  families,"  and  where 
used  in  the  several  statutes  passed  in  pursuance  of  this  con- 
stitutional requirement,  is  not  synonymous  with  ''sale  on 
execution,"  etc.,  but  means  a  sale  against  the  will  of  the 
oi7ner,  and  does  not  apply  where  the  owner  consents  directly 
to  the  sale,  or  does  so  indirectly,  by  consenting  to  or  doing 
those  acts  or  things  that  necessarily  or  usually  eventuate  in  a 
sale;  as,  for  instance,  a  sale  under  a  power  contained  in  a 
mortgage,  or  a  decree  of  foreclosure.  This  decision  is  in  ac- 
cord with  the  current  of  authority;  nearly  all  cases  so  hold,  and 
it  seems  to  us  with  reason.  It  is  bard  to  see  how  a  sale  can 
be  called  "forced"  where  one  consents,  either  directly  or  indi- 
rectly, that  it  shall  be  made,  and  in  the  very  instrument  in 
which  the  lien  is  created.  He  does  it  directly  when  he  exe- 
cutes a  power  of  sale,  and  he  does  so  indirectly  when  be  does 
that  which  at  the  time  was  intended  in  a  certain  contingency 
should  eventuate  in  a  sale  of  the  property. 

In  White  V.  Ou>en^  30  Oratt.  43,  it  was  decided  that  a  deed 
of  trust  to  secure  a  debt  executed  by  the  grantor  and  his  wife, 
conveying  real  and  personal  property  which  bad  been  previ- 
ously set  apart  by  the  husband  as  his  homestead,  has  priority 
over  the  homestead  exemption,  and  the  said  property  may  be 
subjected  to  satisfy  the  debt.  The  constitution  of  Virginia 
provides  that  every  householder  or  head  of  a  family  shall  be 
entitled  to  hold  his  property,  to  be  selected  by  him,  not  ex- 
ceeding the  value  of  two  thousand  dollars,  in  addition  to  what 
is  exempted  by  the  poor-laws,  "exempt  from  levy,  seizure, 
garnishing,  or  sale  under  any  execution,  order,  or  other 
process."  Another  section  of  the  same  article  declares: 
'*  Nothing  contained  in  this  article  shall  be  construed  to  in- 
terfere with  the  sale  of  the  property  aforesaid,  or  any  part 
thereof,  by  virtue  of  any  mortgage,  deed  of  trust,  pledge,  or 
other  security  thereon."  The  legislature  passed  an  act  as  to 
homesteads,  and,  among  other  things,  provided  that  the  home- 
stead so  set  apart  "shall  not  be  mortgaged,  encumbered,  or 
aliened  by  the  owner,  if  a  married  man,  except  by  the  joint 
deed  of  himself  and  wife,  executed  and  acknowledged  after 
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the  manner  of  conveyance  of  lands  of  a  married  woman.'* 
While  Anderson,  J.,  said  the  legislature  had  gone  beyond  the 
requirements  of  the  constitution  in  the  restriction,  it  seems 
that  point  was  not  involved  in  the  case,  as  husband  and  wife 
united  in  the  deed  as  provided  by  the  statute. 

Mr.  Freeman,  in  his  note  to  Poole  v.  Oerrard^  65  Am.  Dec. 
482,  has  well  and  forcibly  said:  "The  law  of  homestead  is  so 
entirely  statutory,  and  the  statutes  of  different  states  con- 
cerning it  are  so  various,  and  so  often  amended,  that  it  is 
difficult  to  formulate  any  general  principles  or  rules  relating 
to  any  branch  of  the  subject.  There  is,  however,  a  fair  degree 
of  uniformity  of  statutory  and  case  law  upon  the  general  sub- 
ject of  conveyance  of  homesteads The  power  of  aliena- 
tion is  not  derived  from  the  statute  relating  to  alienation  of 
homesteads.  It  is  an  incident  of  the  ownership  of  the  prop- 
erty, independent  of  the  homestead  law;  and  the  directions 
and  prohibition  of  the  statute  as  to  the  alienation  are  mere 
restrictions  upon  this  antecedent  power.  Without  any  such 
restriction,  the  property  passes  by  a  conveyance  .as  if  there 
were  no  homestead.  No  express  waiver  of  the  homestead  is 
essential,  unless  the  statute  requires  it,  because  the  property 
having  passed  by  the  conveyance,  the  homestead  necessarily 
ceases." 

From  our  investigation  of  this  interesting  subject,  these 
propositions  are  naturally  deduced:  That  the  people  in  their 
constitution,  as  far  as  future  debts  may  affect  it,  have  the 
right  to  provide  for  any  sort  of  a  homestead  guarded  as  they 
please,  subject  to  restrictions,  or  without  restrictions,  to  pro- 
hibit the  owner  of  the  homestead  from  encumbering  it,  or  to 
I)ermit  it  to  be  done  as  in  their  wisdom  they  may  see  fit. 
That,  unrestricted  by  the  constitution,  the  legislature  may 
exercise  the  same  power.  That  where  there  is  neither  con- 
stitutional nor  statutory  prohibition  as  incident  to  the  right 
of  ownership,  the  owner  of  the  homestead  may  sell  or  encum- 
ber it;  and  such  sale  or  encumbrance  will  be  as  valid  as  if 
the  property  had  not  been  set  apart  as  a  homestead.  That 
if  the  statute  points  out  any  particular  mode  by  which  the 
owner  of  the  homestead  may  sell  or  encumber  it,  to  that  ex- 
tent his  power  over  it  is  restricted;  that  particular  mode  must 
be  adopted,  or  tlie  sale  or  encumbrance  is  invalid.  That 
where  the  constitution  or  statute  is  silent  on  the  subject,  a 
waiver  of  a  debtor's  right  to  claim  jKirsonal  property  as  ex- 
empt from  execution,  where  attempted  to  be  made  by  an 
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execQtoiy  contract  as  a  clause  in  a  note  or  contract,  ^'wafring 
the  benefit  of  all  exemption  laws/'  is  ineffectual,  and  will  not 
be  enforced.  That  the  sale  of  the  homestead  under  a  deed  of 
trust,  or  under  a  decree  of  foreclosure  of  a  mortgagee  thereon, 
is  not  a  ^^  forced  sale,"  within  the  meaning  of  the  constitution 
which  exempts  a  homestead  from  ''  forced  sale." 

We  will  now  examine  our  own  constitutional  and  statutory 
provisions  as  to  the  subject,  and  see  if,  under  these  principles, 
the  deeds  of  trust  are  valid  or  otherwise.  Section  48,  article 
6,  of  the  constitution  of  1872,  provides  that  "  any  husband  or 
parent  residing  in  this  state,  or  the  infant  children  of  deceased 
parents,  may  hold  a  homestead  of  the  value  of  one  thousand 
dollars,  and  personal  property  to  the  value  of  two  hundred 
dollars^  exempt  from  forced  sale,  subject  to  such  regulations 
as  shall  be  prescribed  by  law;  provided  that  such  homestead 
exemption  shall  in  no  wise  affect  debts  or  liabilities  existing  at 
the  time  of  the  adoption  of  this  constitution;  and  provided 
further,  that  no  property  shall  be  exempt  from  sale  for  taxes 
due  thereon,  or  for  the  payment  of  purchase-money  due  upon 
said  property,  or  for  debts  contracted  for  the  erection  of  im- 
provements thereon."  In  Speidtl  v.  Schlosserf  13  W.  Va.  686, 
a  majority  of  this  court  held  that  this  section  of  the  constitu- 
tion does  not,  ex  proprio  vigore^  confer  a  right  to  a  homestead. 
It  simply  imposed  on  the  legislature  the  duty  to  pass  an  act 
whereby  a  homestead  of  not  less  than  one  thousand  dollars 
might  be  claimed  by  any  husband  or  parent  residing  in  this 
state,  or  the  infant  children  of  deceased  parents,  which  should 
be  free  from  forced  sale  for  debts  or  liabilities  other  than  those 
named  in  the  said  section  48,  as  deemed  proper  by  the  legis- 
lature. The  same  point  was  decided  in  Holt  v.  WiUiams,  13 
W.  Va.  704.  Here  is  clearly  no  countenance  given  to  the 
idea  that  it  was  the  design  of  the  constitution  to  take  away  the 
dominion  that  the  owner  himself  had  over  his  property,  and 
to  deny  him  the  right  to  sell  or  encumber  the  homestead.  It 
gave  him  the  right  to  hold,  as  exempt  from  ''  forced  sale,"  a 
homestead  of  the  value  of  one  thousand  dollars,  under  such 
regulations  as  might  be  prescribed  by  law,  but  did  not  deny  to 
him  the  right  to  dispose  of  the  homestead  as  he  chose.  It  was 
a  privilege  secured  to  him,  but  not  putting  his  property  be- 
yond his  control.  It  did  not  evince  a  public  policy  that  it  was 
necessary  that  one  thousand  dollars  of  his  property  should  be 
set  apart  for  the  use  of  his  family  beyond  his  own  control  over 
It    This  court,  in  Donaldson  v.  Voltz,  19  W.  Va.  156,  held 
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that  section  6,  chapter  198,  Code  1872-73,  so  far  as  it  excepts 
from  the  benefit  of  the  exemption  from  execution  debts  due  for 
rent,  is  in  violation  of  section  48,  article  6,  of  the  constitation. 
If  the  legislature  did  its  duty,  and  put  in  force  the  forty- 
eighth  section  of  article  6  of  the  constitution,  they  must  of 
course  be  governed  by  its  provisions,  and  not  provide  for  ex- 
ceptions to  the  right  of  exemption  not  specified  in  the  consti- 
tution. 

The  first  homestead  act  under  this  constitution  is  chapter 
193,  acts  1872-73,  which  provides,  by  section  9,  that  "any 
husband  or  parent,  desiring  to  obtain  the  benefit  of  such  home- 
stead, shall  make  a  declaration  of  such  intention,  and  therein 
describe,  with  convenient  certainty,  such  homestead,  so  that 
it  may  be  distinguished  from  other  property.  If  such  hus- 
band or  parent  should  die  before  making  and  recording  a 
declaration  of  such  intention,  the  same  may  be  made  by  the 
widow,  guardian  of  the  infant  children,  or  some  person  ap- 
pointed by  the  circuit  court  or  county  court  of  the  county  for 
that  purpose;  which  declaration  of  such  intention  shall  be 
acknowledged  before  some  officer  authorized  to  take  acknowl- 
edgment of  deeds  for  record,  which  the  party  shall  have  duly 
recorded  in  the  clerk's  office  of  the  county  court  of  the  county 
in  which  such  homestead  is  situated,  in  a  book  to  be  kept  for 
the  purpose."    All  this  was  done  in  this  case. 

Section  11  provides  that  "any  such  husband  or  parent,  ex- 
cept a  married  woman,  at  the  time  of  contracting  the  debt, 
may  in  writing  waive  the  right  to  claim  the  benefit  of  such 
homestead  as  to  such  debt;  provided,  in  the  case  of  a  hus- 
band, his  wife  shall  join  him  in  such  waiver,  and  their  ac- 
knowledgment, and  her  privy  examination,  be  taken  and 
recorded  as  provided  for  in  case  of  deeds  of  conveyance."  It 
is  argued  from  this  right  being  conferred,  that  it  is  the  only 
mode  in  which  they  could  agree  that  the  homestead  should  be 
encumbered.  But  we  have  seen,  where  the  statute  is  silent  on 
the  subject,  that  the  courts  have  generally  held  that  no  such 
waiver  could  be  in  advance  made  by  an  executory  contract. 
This  the  legislature  knew,  and  by  this  statute  authorized  it  to 
be  done.  But  in  this  statute  is  indicated  no  intention  to  de- 
prive the  owner  of  the  homestead  from  selling  it,  or  executing 
a  deed  of  trust  en  it.  It  was  under  this  act  (chapter  193) 
that  the  homestead  in  this  cause  was  set  apart,  and  of  course 
this  is  the  law  that  must  govern  it.  Whether  a  subsequent 
legislature  could  make  it  subject  to  debts,  or  change  it  in  any 
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way,  the  right  of  the  owner  to  have  entire  control  over  it  by 
Belling  or  encumbering  it  does  not  arise  in  this  case,  as  it  was 
not  attempted. 

The  next  act  on  tbe  subject  is  chapter  114,  acts  of  1877,  in 
which,  in  section  3,  occurs  this  language:  "  But  nothing  herein 
contained  shall  afifect  or  impair  any  right  acquired  under 
chapter  193  of  the  acts  of  1872-73."  In  this  act  the  manner 
of  setting  apart  the  homestead  is  different.  In  this  act  is  no 
repealing  clause,  nor  is  there  any  attempt  to  restrain  the  owner 
in  his  control  over  the  homestead. 

The  last  act  on  the  subject  is  chapter  19,  acts  of  1881: 
Warth's  Code,  c.  41.  In  section  32  of  this  chapter,  it  is  pro- 
vided: '' But  nothing  herein  contained  shall  affect  or  impair 
any  right  acquired  under  chapter  193  of  the  acts  of  1872-73." 
In  this  act,  in  section  33,  it  is  provided  that  if  the  value  of  the 
homestead  was  more  than  the  sum  of  one  thousand  dollars  at 
the  time  it  was  set  apart,  or  by  reason  of  permanent  improve* 
ments  put  upoc  it  after  it  was  set  apart,  a  creditor  could  file 
his  bill  to  subject  the  excess  to  his  claim.  Section  34  providesi 
that,  '^  in  the  case  of  the  death  of  a  husband  or  parent  owning 
such  homestead,  the  benefit  thereof  shall  descend  to  his  minoi 
children,  and  shall  be  held  and  enjoyed  by  them  as  such  home- 
stead until  all  of  the  said  infants  attain  the  age  of  twenty-one 
years,  unless  they  sooner  die."  There  is  nothing  in  the  act 
except  said  section  34  restricting  the  right  of  the  owner  over 
said  homestead,  even  if  that  does  so,  and  nothing  said  about 
his  right  to  waive  the  exemption  or  encumber  the  estate. 
What  the  effect  of  this  statute  will  be  on  the  owner's  right  to 
execute  a  deed  of  trust  on  such  a  homestead  does  not  here 
arise,  as  this  statute  does  not  control  the  homestead  sought  to 
be  exempted  in  this  case.  The  act  of  1872-73  controls  this 
ease;  and,  as  we  have  before  seen,  it  left  the  owner  free  to  en- 
camber  his  homestead  if  he  chose  to  do  so.  Both  the  deeds 
of  trust  are  valid,  as  the  grantors  therein  had  full  power  to 
execute  them. 

But  it  is  insisted  that  the  court  erred  in  refusing  to  set  aside 
the  sale.  Affidavits  were  filed  in  support  of  the  motion  to  set 
aside  the  sale,  because  it  was  claimed  the  property  sold  for  an 
inadequate  price,  and  thereupon  the  purchaser  offered  to  let 
tbe  report  of  the  sale  be  corrected,  and  the  property  reported 
as  sold  to  him  for  two  thousand  five  hundred  dollars.  This 
the  court  did,  and  the  sale  was  confirmed  to  Clark  at  two  thou- 
sand five  hundred  dollars.    The  affidavits  for  the  owner  stated 
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that  '^  affiants  believe  that  in  the  near  future  that  the  said 
property  can  be  sold  for  an  advance  of  from  five  hundred 
to  one  thousand  dollars  over  the  price  it  was  sold  to  James 
Clark."  Clark  at  once  offered  the  five  hundred  dollars  ad- 
vance, and  the  court  accepted  it.  The  affiants  did  not  Bay 
that  at  the  time  it  was  sold  it  would  have  brought  two  thou- 
sand five  hundred  dollars  or  three  thousand  dollars,  but  thej 
believe  that  it  would  in  the  near  future  bring  that  price.  In 
Xahle  V.  Mitchell,  9  W.  Va.  492,  it  was  held  that  the  court  may, 
in  the  exercise  of  a  sound  dicretion,  either  affirm  or  set  aside 
ihe  sale,  where,  from  the  facts,  evidence,  and  circumstances 
before  it,  it  appears  clearly  that  the  sale  was  made  at  a  grossly 
inadequate  price;  and  the  court  may  solve  the  question  upon 
affidavits  or  depositions  in  connection  with  the  fact  that  a 
-greatly  larger  price  is  offered  to  the  court  for  the  land,  and 
secured,  or  offered  to  be  secured;  or  it  may  set  the  sale  aside 
upon  any  evidence  or  fact  or  facts  before  it  which  clearly  shows 
that  the  land  sold  at  a  greatly  inadequate  price.  See  also 
HUleary  v.  Thompaon^  11  W.  Va.  118;  Hartley  v.  Soffe^  12  Id« 
401;  Beaty  v.  Vemy  18  Id.  291. 

In  Trimble  v.  Herold,  20  W.  Va.  602,  it  was  held  that  this 
tK>urt  will  not  set  aside  a  sale  of  land  made  by  a  commissioner, 
on  the  ground  of  inadequacy  of  price,  when  there  had  been 
four  sales  of  the  land,  three  of  which  had  been  set  aside, — the 
first,  for  inadequacy  of  price;  the  second,  because  of  a  cloud 
upon  the  title;  and  the  third,  on  an  upset  bid.  It  is  difficult 
to  lay  down  any  rule  applicable  to  all  cases;  and  whether  a 
court  will  confirm  a  sale  made  by  a  commissioner  under  its 
decree  must,  in  a  great  measure,  depend  upon  the  circum- 
stances of  each  case:  Hartley  v.  Roffe,  12  W.  Va.  404. 

Under  the  circumstances  of  this  case,  we  do  not  think  the 
court  would  have  been  justified  in  refusing  to  confirm  the 
report,  and  setting  aside  the  sale.  The  motion  must  be  de- 
cided on  the  ground  of  inadequacy  of  price  alone.  Wo  have 
held  the  deeds  of  trust  were  valid.  As  we  have  shown,  there 
had  been  two  public  sales  of  the  property,  not  far  apart,  and 
nt  each  sale  it  brought  two  thousand  dollars.  True,  the  mere 
opinion  of  witnesses  say  it  was  worth  three  thousand  dollars, 
and  then  say  they  thought  in  the  near  future  it  would  bring 
two  thousand  five  hundred  dollars  or  three  thousand  dollars. 
The  public  sales  test  its  value,  when  fairly  made,  better  than 
the  mere  opinions  of  witnesses.  One  person  thought  it  sold  at 
its  full  value.    It  would  have  been  error  to  set  aside  the  sale 
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under  the  circumstances,  or  at  least  the  court  did  not  err  in 
refusing  to  set  it  aside.  There  is  nothing  in  the  offer  of  Clark 
to  show  it  sold  at  an  inadequate  price,  as  even  the  two  thou- 
sand five  hundred  dollars  would  not  pay  his  liens  against  it. 
The  acceptance  of  Clark's  advance  bid,  under  the  circum- 
stances, was  not,  therefore,  an  error  to  the  prejudice  of  the  ap- 
pellant. As  we  have  seen,  it  would  not  have  been  error  in  the 
court  to  have  refused  to  set, aside  the  sale  without  any  such 
offer. 

It  is  also  assigned  as  error  that  the  court,  in  its  decree,  re- 
quired the  debtor  to  give  a  bond  of  (200  before  the  sale  could 
be  set  aside.  The  decree  provided:  ''But  if  the  plaintiff,  or 
some  one  for  him,  shall,  within  twenty  days  from  this  date, 
give  to  the  special  commissioner  a  bond,  with  good  security, 
in  the  penalty  of  (200,  with  condition  that,  on  a  resale  of  said 
property,  it  shall  sell  for  (2,750,  pr  the  parties  to  the  bond  will 
pay  (200,  then  the  said  commissioner  shall  resell  the  said 
property  on  the  same  terms,  and  after  tbo  same  advertisement 
as  before;  otherwise,  the  said  sale  shall  stand  confirmed  to 
the  purchaser  at  the  price  of  (2,500."  Of  course,  this  was  aU 
irregular;  no  advanced  bid  had  been  made  by  the  debtor,  and 
a  bond  could  not  be  properly  executed  payable  to  the  commis- 
sioner. The  manner  in  which  a  sale  can  be  set  aside  on  an 
advance  bid  is  shown  in  Stewart  v.  Stewart,  27  W.  Va.  177. 
This  provision  should  not  have  been  inserted,  and  the  decree 
must  be  corrected  by  striking  out  said  provision;  and  as  the 
error  was  not  td  the  prejudice  of  the  appellant,  when  it  is  thus 
corrected,  both  decrees  appealed  from  are  affirmed,  with  costs. 


HoMBTBAP— RioBT  TO  ALUDfATB  OB  Enccicbkb:  SompsMY.  WiUkanmm, 
6  Tex.  102;  55  Am.  Deo.  76S;  and  note  771;  AuaUnv.  Underwood,  37  HL  438; 
87  Am.  Dec.  254,  and  note  257;  Dickaon  t.  Chom,  6  Iowa,  19;  71  Am.  Deo. 
382,  and  note  387;  Stewart  t.  Maekey,  16  Tex.  56;  67  Am.  Dec  609,  and  note 
812;  note  to  Magee  ▼.  Magee,  99  Id.  574. 

HomsrncAD,  Mannkb  asd  Moiti  of  Ekoombsuno.  —  A  mortgage  lien 
oa  a  homestead  cannot  be  created  without  the  written  oonBent  of  the  wife; 
the  husband  alone,  by  his  oontract^  cannot  change  the  character  or  the  pri- 
ority of  a  mortgage  lien  on  a  homestead;  neither  can  he  alone  restore  it  after 
Ices,  or  re-create  it,  without  the  consent  of  the  wife,  in  the  exact  manner 
prescribed  by  law:  Jenhbu  ▼.  ShnnumSf  37  Kan.  496.  When  the  wife  does 
not  join  the  husband  in  making  the  deed,  the  statua  of  the  land  as  a  home* 
stead  remains  unaltered:  Simpaon  ▼.  Houston,  97  K.  C.  344.  If  a  loan  of  money 
is  secured  by  a  deed  to  the  homestead  of  the  debtor  absolute  on  its  face,  con- 
tnnporaneons  with  which  ia  executed  an  agreement  in  writing  to  reconvey 
on  liie  repajrment  of  the  money  loaned,  such  deed  is  invalid,  either  as  a  con- 
Uttional  transfer  or  mortgage,  when  not  signed  and  executed  by  the  wife  as 
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reqaired  by  the  statate:  Moore*s  Ex'r  v.  WilU,  69  Tex.  109.  A  contract  to 
convey  a  homestead,  entered  into  by  a  wife  in  her  own  name,  will  not  be 
specifically  enforced,  as  the  statute  requires  the  conveyance  to  be  signed  autl 
acknowleged  by  both  husband  and  wife:  Larson  v.  BuUh^  22  Neb.  370. 

Waiver  of  Behefit  or  Exemption  Law  in  note  or  executory  contract 
is  invalid:  CurtU  v.  O'Brien,  20  Iowa,  376;  89  Am.  Dec.  543,  and  note  645; 
note  to  Bowman  v.  Brniley,  72  Id.  741-745;  Carter  v.  Carter,  20  Fla.  588;  51 
Am.  Rep.  618. 

Homestead,  Waiver  of.  —  A  debtor's  mortgage  of  his  homestead  for  a 
particular  debt  operates  as  a  waiver  of  his  homestead  right  in  the  lands  con- 
veyed as  to  that  debt  only,  but  not  as  to  his  other  debts:  EaU  v.  Fidffluzm, 
86  Tenn.  451.  Express  waiver  of  homestead  in  a  deed  or  mortgage  is 
nnnecessary,  and  adds  nothing  to  the  scope  or  legal  effect  of  tlie  instru- 
ment: Id.  While  the  homestead  right  may  be  waived  by  a  conveyance  by 
husband  and  wife  purporting  to  convey  the  whole  estate,  and  which  contains 
no  limitation,  either  in  the  deed  itself  ox'  in  the  certificate  of  the  wife  a 
acknowledgment,  yet  if  it  appears,  either  in  the  deed  or  in  the  wife's  ac- 
knowledgment, that  she  only  released  her  dower,  it  will  not  operate  as  a 
waiver  of  the  homestead:  Hayden  v.  Rdbinnn  A  Co.,  83  Ky.  615.  A  waiver 
of  the  right  of  homestead  and  exemption,  made  as  a  part  of  a  usurious  con- 
tract, is  void;  and  although  a  note  bearing  a  usurious  interest  contained  a 
full  and  general  waiver  of  the  right  of  homestead  and  exemption,  and  was 
subsequently  reduced  to  judgment,  the  execution  issued  thereon  cannot  bo 
collected  out  of  property  exempted  as  a  homestead:  Cleghom  v.  Oreeaon,  77 
Ga.  343.  The  release  or  waiver  of  the  homestead  exemption,  to  be  valid  as 
against  a  mechanic's  lien,  for  additional  improvements,  must  be  in  writing, 
"subscribed  by  the  defendant  and  his  wife,  and  acknowledged  and  recorded 
in  the  same  manner  as  conveyances  of  real  estate  ";  otherwise  the  mechanic's 
lien  is  subordinate  to  the  right  of  homestead.  The  mochaoic's  lien  has  the 
preference,  however,  where  the  lot  was  vacant  when  the  mechaaio  entered 
upon  it  to  make  the  improvement,  and  the  improvement  created  the  home- 
stead: Roberts  v.  Biggs,  84  Ey.  251. 

Erroneous  Rcuno  not  Pexjitdxcial  to  appellant  will  network  a  reversal 
of  the  judgment:  HiggbiM  ▼.  Carliim,  28  Md.  115;  92  Am.  Deo.  666;  Maiier 
qfSmUJi,  4  Nev.  254;  97  Am.  Deo.  681,  and  note  640;  Matlheum  v.  Ph^ps,  61 
Mich.  327;  1  Am.  St.  Rep.  681. 
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Ck)RP0RATi0N8.  —  DiRacTOBS  OF  GoHFORATiON  ABS  TBUBomt  for  the  oorpo- 
ration,  and  within  the  rule  that  one  holding  a  fiduciary  reUtioa  to  tmsl 
property  cannot,  either  directly  or  indirectly,  beoome  the  porehaaer  of 
such  property,  or  transfer  it  to  his  own  nse,  or  for  his  own  benefit^  and 
if  he  does,  the  sale  or  transfer  is  voidable,  and  will  be  set  aside  at  the 
mere  pleasure  of  the  beneficiaries,  though  such  fiduoiary  may  havv  paid 
full  price  and  gained  no  advantage. 

Fraudulent  Convetance — Insolybnt  GoRPOBATt05. — Conveyanoe  an* 
thorized  by  the  directors  of  an  insolvent  corporation  of  all  of  its  property 
to  secure  a  debt  due  from  it  to  another  corporation,  at  a  meeting  of 
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ton  in  whieh  several  ai  the  persona  participating  and  Toting  for  the  oon* 
v^^yanoe  are  direotors  of  the  ccwporation  for  whose  benefit  the  oonTeyanoe 
is  exeentedy  is  prhna/aek  frandnlent  and  void,  as  to  the  grantor  and  its 
stoekholders  and  creditors.  The  burden  is  upon  the  grantor  to  remove 
tiie  presumption  of  fraud  by  conyincing  proof  of  the  fairness  of  the  trans- 
action, and  its  absolute  freedom  from  fraud. 

faAVVUhMjn  CJoHTXTANGB. — Insoltknt  Cobpobation.  —  Creditors  of  an 
insolTent  corporation  have  the  right  to  avoid  a  transfer  of  the  corporate 
properly  made  by  its  directors  in  violation  of  their  trust  and  duties,  or 
for  the  benefit  of  themaelves»  either  directly  or  indirectly,  where  the 
ri^tts  of  no  innocent  third  party  have  intervened,  and  there  has  been  no 
unreasonable  delay  on  the  part  of  such  creditors. 

faAunnjatT  Cokvxtahob — iNaoLyurr  Cobpobation — Lnor  of  Cbbdi- 
TOB8.  —  Assets  of  an  insolvent  corporation  are  not  a  trust  fund,  and 
creditors  may  secure  preferences  therein  by  obtaining  liens  by  judgment^ 
or  otherwise. 

W.  P.  HtMard  and  H.  M.  Ruaael^  for  the  appellants. 

CaldweU  and  Caldwell^  and  Daniel  Lambj  for  the  appellee. 

Sntbbr,  J.  The  Wheeling  Orape  Sugar  and  Refining  (Com- 
pany was,  in  July,  1881,  created  and  organized  as  a  corpora- 
tion, under  the  provisions  of  chapter  64  of  the  code  of  the 
state,  for  the  purpose  of  manufacturing  glucose,  or  grape 
sugar.  At  the  first  meeting,  the  stockholders  elected  C.  E. 
Dwight,  W.  Leighton,  F.  P.  Jepsou,  A.  M.  Adams,  and  Victor 
Rosenberg  directors  of  the  company.  The  directors  elected 
C.  E.  Dwight  president,  and  F.  P.  Jepson  secretary  and  treas- 
urer. Afterwards  the  board  of  directors  elected  A.  C.  Egerter 
secretary.  In  January,  1882,  the  same  persons  were  re-elected 
directors,  and  the  board  elected  the  following  ofiQcers:  C.  E. 
Dwight  president,  F.  P.  Jepson  treasurer,  and  A.  C.  Egerter 
secretary;  and  these  same  persons  acted  and  continued  to  be 
the  directors  and  officers  of  the  company  until  January,  1883. 
At  the  time  the  directors  were  first  elected,  the  said  Adams 
and  Rosenberg  were  stockholders  and  directors  of  the  Ohio 
Valley  Bank,  and  said  Jepson  was  the  cashier  of  said  bank; 
and  they  each  continued  to  be  such  officers  of  the  bank  dur- 
ing the  whole  time  they  were  directors  of  the  Grape  Sugar 
company.  The  principal  offices  and  places  of  business  of 
both  said  company  and  bank  were  in  the  city  of  Wheeling,  in 
Uus  state.  The  business  of  said  company  seems  to  have  been 
experimental,  and  proved  to  be  unsuccessful,  if  not  a  complete 
failure.  Prior  to  September  2, 1882,  the  company  had  become 
largely  indebted  to  said  Ohio  Valley  Bank  and  others,  and  at 
that  time,  its  embarrassments  and  financial  condition  were 
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Buch  that  it  was  known  to  the  directors  that  unless  additional 
capital  stock  could  be  sold,  or  a  large  amount  of  money  raised 
upon  bonds  to  be  issued,  the  business  of  the  company  could 
not  be  continued,  and  that  it  would  have  to  cease  its  opera- 
tions for  the  want  of  funds  and  credit,  and  that  it  would  be 
sued  and  closed  up  by  the  creditors.  The  company  was,  in 
fact,  then  wholly  insolvent,  and  unable  to  meet  its  obligations 
or  pay  its  existing  indebtedness.  In  these  circumstances,  the 
board  of  directors  held  a  meeting,  August  81,  1882,  at  which 
there  were  present  Dwight,  Leighton,  Rosenberg,  and  Jepson, 
as  directors,  and  passed  a  resolution  authorizing  Dwight,  the 
president  of  the  company,  ''to  execute  a  deed  of  trust  on  all 
the  real  estate,  buildings,  and  machinery  owned  by  the  com- 
pany, to  secure  the  payment  of  twenty  thousand  dollars  bor- 
rowed of  the  Bank  of  the  Ohio  Valley;  and  also  to  execute 
such  deed  of  assignment  of  all  personal  property  of  said  com- 
pany, including  corn,  blackstrap,  ell  manufactured  syrup  on 
hand,  all  barrels,  and  all  book-accounts  due  the  company,  as 
will  properly  secure  the  Bank  of  the  Ohio  Valley  upon  over- 
draft due  from  the  company  to  said  bank."  The  said  Rosen- 
berg and  Jepson  were  present,  acting  as  directors,  when  said 
resolution  was  passed,  and  they,  as  well  as  the  two  other  di- 
rectors then  present,  voted  for  it.  Afterwards,  on  September 
2,  1882,  C.  E.  Dwight,  as  president,  on  behalf  of  said  company, 
executed  two  trust  deeds,  known  in  the  record  as  exhibits 
22  and  23.  The  first,  exhibit  22,  conveys  to  W.  A.  Isett, 
trustee,  a  number  of  lots  of  land,  which  are  fully  described, 
situate  in  the  city  of  Wheeling,  and  designated  as  the  prop- 
erty of  the  company;  *'and  also  all  the  buildings,  real  estate, 
and  machinery  belonging  to  the  grantor  in  Ohio  County,  West 
Virginia,"  in  trust  to  secure  to  the  Bank  of  the  Ohio  Valley, 
a  corporation  existing  under  the  laws  of  the  state  of  West 
Virginia,  the  payment  of  four  promissory  notes  of  five  thou- 
sand dollars  each,  and  any  renewals  thereof,  with  the  interest 
thereon.  The  notes  are  copied  into  the  deed.  The  first  is 
dated  May  3,  1882,  the  second  May  11,  1882,  the  third  July 
26,  1882,  and  the  fourth  August  29,  1882,  aggregating  twenty 
thousand  dollars,  all  payable  to  the  order  of  the  company  at 
the  said  bank  four  months  after  their  respective  dates.  The 
second  deed,  exhibit  23,  conveys  to  the  same  trustee  "all  the 
corn,  blackstrap,  manufactured  syrup,  barrels,  book-accounts, 
evidences  of  debt,  and  all  the  personal  property  of  every  kind 
whatsoever,  wheresoever  situated,  now  belonging  to  the  said 
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company;  and  also  all  the  com,  blackstrap,  manufibotared 
syrap,  baxrelSi  book-aooounts,  evidences  of  debt,  and  all  the 
personal  property  of  every  kind  and  description,  wherever 
ffitoated,  of  which  the  said  company  may  hereafter  become 
possessed,  or  to  which  it  may  hereafter  become  entitled,  in 
trust  to  secure  to  the  Bank  of  the  Ohio  Valley  the  payment 
of  $14,909.14,  money  now  [then]  due  said  bank,  and  the  in- 
terest thereon  till  paid,  and  also  to  secure  to  said  bank  the 
payment  of  any  sums  of  money  that  it  may  in  future  permit 
to  become  doe  to  it  from  said  company  in  the  way  of  drafts  or 
overdrafts,  or  in  any  other  manner." 

After  empowering  the  trustee  to  sell  the  property  thus  con- 
veyed upon  being  directed  so  to  do  by  the  bank,  the  deed  pro- 
vides that  the  trustees  shall  collect  the  evidences  of  debt  and 
book-accounts  ''upon  being  directed  to  do  so  by  said  bank," 
and  apply  the  proceeds  of  such  sales  and  collections  to  the 
payment  of  expenses  and  the  debt  secured.  Both  of  these 
deeds  were  acknowledged  on  September  4,  1882,  before  a  no- 
tary of  Ohio  County,  and  the  first  was  recorded  in  said  county 
on  December  6,  1882,  and  the  second  on  December  11,  1882. 
The  board  of  directors  held  another  meeting  September  11, 
1882,  at  which  four  directors  were  present,  to  wit,  Dwight, 
Adams,  Rosenberg,  and  Jepson,  and  passed  the  following 
resolution:  ''Resolved,  that  the  president  of  the  Wheeling 
Grape  Sugar  and  Refining  Company  be,  and  he  is  hereby, 
ordered  to  execute  an  additional  deed  of  trust  on  the  real 
estate,  buildings,  machinery,  and  fixtures  of  the  company,  to 
secure  the  Bank  of  the  Ohio  Valley  for  overdraft  due  said 
bank  from  said  company  this  day,  and  also  to  secure  any 
future  overdrafts."  All  said  directors  acted  in  said  meeting, 
and  voted  for  said  resolution.  By  deed  dated  on  said  eleventh 
day  of  September,  1882,  known  in  the  record  as  exhibit  '24, 
said  company,  by  C.  £.  Dwight,  its  president,  conveyed  to  W. 
A.  Isett,  the  same  person  named  as  trustee  in  the  two  deeds 
before  mentioned,  all  the  real  estate,  buildings,  and  machinery 
of  the  company  described  in  the  aforesaid  deed,  exhibit  22; 
"in  trust  to  secure  to  the  Bank  of  the  Ohio  Valley  $14,602.08, 
money  now  [then]  due  said  bank  and  its  interest;  and  also 
any  money  that  the  bank  may  in  future  permit  to  become  due 
to  it  from  said  company,  in  the  way  of  drafts,  overdrafts,  or  in 
any  other  manner."  This  deed,  and  also  the  other  two  deeds, 
provide  that  the  trustee  may  act  by  agent  or  attorney  in  the 
execution  of  his  trust.    This  deed  was  acknowledged  in  Ohi« 
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County  on  September  12,  1882,  and  was  recorded  in   said 
county  on  December  6, 1882. 

Thompson  and  Hibberd,  as  partners,  on  September  2,  1882, 
the  day  the  first  two  deeds  aforesaid  were  executed,  caused  to 
be  filed  in  the  clerk's  ofiice  of  said  county  a  mechanic's  lien 
upon  the  property  of  said  Grape  Sugar  company  for  labor  done 
and  materials  furnished  to  it  upon  contract  prior  to  that  date, 
amounting  to  $4,999.84;  and  subsequently  other  mechanics 
and  laborers  filed  similar  liens  for  materials  and  labor  fur- 
nished said  company,  and  other  creditors  brought  suits  and 
recovered  judgments  against  said  company, — some  of  whom 
recovered  judgments  before  and  others  after  said  deeds  had 
been  recorded.  Several  of  these  creditors  sued  out  attach- 
ments and  had  them  levied  on  the  property  of  the  company 
conveyed  by  the  deeds,  after  the  deeds  had  been  recorded,  and 
a  number  of  them,  after  they  recovered  judgments,  had  exe- 
cutions issued  thereon  and  levied  upon  the  personal  proi)erty 
of  the  company  conveyed  in  said  deed,  exhibit  23.  On  Jan- 
uary 18,  1883,  A.  J.  Sweeney  and  Son,  the  Exchange  Bank  of 
Wheeling,  and  other  creditors  who  had  thus  recovered  judg- 
ments, issued  attachments  and  sued  out  executions  against 
the  said  Grape  Sugar  company,  filed  their  bill  in  the  circuit 
court  of  Ohio  County,  against  the  said  company,  the  Bank  of 
the  Ohio  Valley,  W.  A.  Isett,  trustee,  and  others,  to  have  the 
aforesaid  deeds  (exhibits  22,  23,  and  24)  set  aside  and  an- 
nulled, upon  the  grounds  that  each  of  them  had  been  executed 
without  legal  authority,  that  they  were  fraudulent  per  se  as 
well  as  fraudulent  in  fact,  and  therefore  inoperative  and  void 
as  to  their  debts  against  the  company.  On  the  day  said  bill 
was  filed,  the  court,  on  the  motion  of  the  plaintifis,  awarded  an 
injunction  inhibiting  the  defendants,  the  said  company,  the 
Bank  of  the  Ohio  Valley,  and  W.  A.  Isett,  trustee,  from  selling 
or  in  any  manner  disposing  of  the  property,  real  or  personal, 
mentioned  in  said  deeds,  or  from  collecting  any  of  the  debts 
due  said  company;  and  upon  like  motion  the  court  afterwards 
appointed  a  receiver  to  take  charge  of  all  the  property  and 
assets  of  the  said  company.  In  February,  1883,  Thompson 
and  Hibberd  filed  their  bill  in  said  court  against  the  said 
Grape  Sugar  company  and  others  to  enforce  their  aforesaid 
mechanic's  lien  against  the  real  estate  of  said  company,  and 
by  their  answer  filed  to  the  bill  of  Sweeney  and  Son  and 
others,  the  said  Thompson  and  Hibberd  unite  in  the  allega- 
tions and  prayer  of  said  bill  as  to  the  invalidity  and  fraudu* 
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lent  character  of  the  trust  deeds  to  W.  A.  Isett,  and  ask  that 
said  deeds  may  be  set  aside. 

By  consent  of  all  the  parties,  these  two  causes  were  consoli- 
dated, and  by  like  consent,  the  court,  on  February  22,  188S 
entered  a  decree  directing  commissioners  appointed  by  it  to 
sell  all  the  real  estate  of  the  defendant,  the  Grape  Sugar  com- 
pany, and  also  all  the  fixtures  and  personal  property  of  said 
company,  except  the  portion  thereof  which  had  been  ordered 
to  be  sold  by  the  receiver.  But  this  decree  is  without  preju- 
dice to  any  of  the  parties,  and  they  arc  to  have  the  same  pri- 
orities and  rights  to  prosecute  their  demands  and  defend  their 
interests  as  if  this  decree  had  not  been  entered.  The  whole 
amount  realized  from  the  sale  of  all  the  real  estate  of  the 
Grape  Sugar  company  was  $22,050,  and  the  amount  realized 
from  the  sales  of  all  the  personal  property  and  the  collections 
of  debts  due  to  said  company  was  $4,825.95,  making  the  whole 
assets  of  the  company  $26,375.95.  The  Bank  of  the  Ohio 
Valley  filed  its  answer,  denying  the  invalidity  of  any  of  said 
three  trust  deeds,  and  claiming  that  they  were  bona  fide,  and 
a  valid  security  for  the  indebtedness  of  the  company  to  it, 
which  indebtedness  was  reduced  to  judgment  on  April  9, 1883, 
and  then  amounted  to  $31,474.43. 

The  cause  was  referred  to  a  commissioner,  who  filed  his 
report  showing  the  amounts  and  priorities  of  the  respective 
claims  against  the  real  and  personal  property  and  assets  of 
the  Grape  Sugar  company.  He  reported  that  the  plaintiffs, 
Thompson  and  Hibberd,  were  entitled  to  the  security  of  their 
mechanic's  lien  to  the  extent  of  $3,779.10,  being  only  part  of 
their  claim.  The  commissioner  found  that  the  trust  deed, 
exhibit  23,  '^  shows  on  its  face  that  it  was  the  intention  of 
the  company,  when  it  was  executed,  to  retain  the  possession 
and  control  of  the  property  therein  conveyed,  to  use  ^nd  con- 
sume portions  of  it,  to  sell  portions,  to  collect  the  book-ac- 
counts and  evidences  of  debt,  and  to  contract  and  pay  debts. 
And  that  such  was  the  intention  of  the  company,  is  further 
evidenced  by  the  fact  that  it  did,  after  the  execution  of  the 
deed,  and  up  to  the  time  the  receiver  appointed  herein  took 
charge  thereof,  retain  the  possession  and  control  of  the  prop- 
erty, using  and  consuming  portions,  and  selling  other  portions, 
collecting  the  book-accounts  and  evidences  of  debt,  and  con- 
tracting and  paying  debts.''  The  commissioner  finds  these 
facts  in  support  of  the  conclusion  that  the  provision  in  the 
deed,  which  conveys,  not  only  all  the  property  the  company 
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owned  at  the  time,  but  also  all  ''the  evidences  of  debt,  and 
all  the  personal  property,  of  every  kind  and  description, 
wherever  situated,  of  which  the  company  may  hereafter  be- 
come possessed,  or  to  which  it  may  hereafter  become  entitled," 
renders  the  deed  fraudulent  on  its  face;  citing  Livesay  v. 
Beardy  22  W.  Va.  592;  KUe  v.  ReHzerJberger,  23  Id.  749;  and 
Shattuck  V.  Knight^  25  Id.  590.  "  Your  commissioner,  there- 
fore, by  reason  of  the  matters  hereinbefore  set  forth,  reports 
that  the  deed  of  trust,  exhibit  23,  aforesaid,  is  fraudulent  on 
its  face,  and  void  as  against  the  complainants  and  the  other 
creditors  of  said  company,  and  that  the  trust  deeds,  exhibits 
22  and  24,  being  parts  of  the  same  transaction,  are  also  fraud- 
ulent and  void  as  against  the  complainants  and  other  cred- 
itors of  said  company." 

The  further  conclusion  of  the  commissioner  as  reported  was, 
that  the  two  latter  deeds  were  not  fraudulent  by  reason  of  the 
fact  that  they  were  withheld  from  record  for  over  three  months 
after  their  execution,  nor  for  the  reason  that  the  officers 
of  the  Bank  of  the  Ohio  Valley  participated  in  the  meet- 
ings of  the   board  of  directors  of  the   Grape   Sugar   com- 
pany, and  voted  for  the  resolutions  authorizing  the  making  of 
said  deeds.    The  plaintiffs  and  the  defendant,  the  Bank  of  the 
Ohio  Valley,  filed  exceptions  to  the  commissioner's  report,  — 
the  plaintiffs,  A.  J.  Sweeney  and  Son,  inter  alta^  because  the 
commissioner  found  that  the  statute  forbidding  a  member  of 
the  board  of  directors  from  voting  upon,  or  being  present  at 
the  time  the  board  acts  upon,  any  question  in  which  he  is  in- 
terested, was  enacted  solely  for  the  protection  of  the  stock- 
holders of  the  corporation,  and  that  consequently  they  alone 
can  impeach  the  validity  of  acts  done  in  violation  thereof; 
and  also  because  the  commissioner  found  that  the  resolutions 
EUthorifling  the  trust  deeds  were  free  from  actual  fraud.    The 
plaintiffs,  Thompson  and  Hibberd,  in  addition  to  the  grounds 
just  stated,  excepted  because  the  commissioner  refused  to  re- 
port the  whole  of  their  claim  as  covered  by  their  mechanic's 
lien.    The  defendant,  the  Bank  of  the  Ohio  Valley,  excepted 
because, — 1.  The  commissioner  allowed  certain  specified  items 
of  the  claims  of  Thompson  and  Hibberd  as  embraced  in  their 
raechanic's  lien,  which  he  should  have  excluded;  2.  That  he 
improperly  reported  the  trust  deed,  exhibit  23,  fraudulent  on 
il8  face;  and  3.  That  he  erroneously  found  the  deeds,  exhibit 
22  and  24,  parts  of  the  same  transaction,  and  therefore  invalid 
iM  to  the  plaintiffs  and  other  creditors.    The  court  by  its  de- 
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eroes  snstaiDed  a  portion  of  the  exceptions  of  the  Bank  of  the 
Ohio  Valley  to  the  claim  of  the  plaintiffs,  Thompson  and  Hib« 
berd,  and  reduced  the  amount  which  they  were  entitled  to 
have  included  in  their  mechanic's  lien  to  $3,535.89;  it  also 
sustained  the  exception  of  the  bank  to  the  finding  of  the  com- 
missioner that  the  deeds,  exhibits  22  and  24,  were  invalid, 
and  held  that  each  of  said  deeds  were  valid,  and  that  the  bank 
was  entitled  to  the  benefit  of  the  lien  on  the  real  estate  of  the 
company  thereby  created.  It  overruled  the  exceptions  of  the 
plaintiffs,  Sweeney  and  Son,  and  in  all  respects,  except  as 
aforesaid,  it  sustained  and  confirmed  the  report  of  the  commis- 
sioner. The  report  having  been  modified  according  to  said 
decree,  the  court  on  January  26,  1886,  entered  a  final  decree 
ordering  the  distribution  of  the  whole  fund  in  accordance  with 
the  principles  thus  settled.  The  plaintiffs  in  both  these  suits 
appealed  from  said  decree  to  this  court. 

The  important  question  to  be  determined,  and  the  one  to 
which  nearly  the  whole  of  the  discussion  in  the  elaborate 
briefs  filed  in  this  court  are  confined,  is  whether  or  not  the 
three  trust  deeds  executed  to  secure  the  Bank  of  the  Ohio  Val- 
ley, or  any  of  them,  are  sufficient  and  valid  conveyances.  It 
is  shown  by  the  record,  as  hereinbefore  stated,  that  the  same 
person,  W.  A.  Isett,  is  the  trustee  in  each  of  said  deeds,  and 
that  he  was  at  the  time,  and  continued  to  be,  the  president  of 
said  bank;  that  at  the  meeting  of  the  board  of  directors  of  the 
Grape  Sugar  company  which  passed  the  resolution  authoriz- 
ing the  first  two  of  said  deeds,  there  were  present  but  four 
directors,  one  of  whom  was  Jepson,  the  cashier  of  said  bank, 
and  another  Rosenberg,  a  director  of  said  bank,  and  that  both 
of  these  acted  and  voted  for  said  resolution,  and  that  at  the 
meeting  at  which  the  resolution  was  adopted  authorizing  the 
third  deed,  of  the  four  directors  present,  two  were  directors 
and  the  third  the  cashier  of  said  bank,  and  both  of  said  direc- 
tors and  said  cashier  acted  and  voted  for  said  resolution.  The 
Grape  Sugar  company  was  insolvent  at  this  time,  and  that 
fact  was,  or  ought  to  have  been,  apparent  to  the  directors.  It 
was  wholly  unable  to  meet  or  pay  its  debts.  It  is  a  well-set- 
tled principle  of  equity  jurisprudence  that  a  party  holding  a 
fiduciary  relation  to  trust  property  cannot,  either  directly  or 
indirectiy,  become  the  purchaser  of  such  property,  or  transfer 
it  to  his  own  use  or  for  bis  benefit;  and  if  he  does,  the  sale  or 
transfer  is  voidable,  and  will  be  set  aside  at  the  mere  pleasure 
>f  the  beneficiaries,  although  such  fiduciary  may  have  paid  a 
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full  price  and  gained  no  advantage:  Newcomb  v.  Brooks^  16 
W.  Va.  82,  69,  and  cases  cited.  In  Reilly  v.  Oglebay,  25  Id. 
36,  43,  this  court,  following  Newcomb  v.  Brooks^  9upraj  says: 
"  This  rule  is  not  confined  to  trustees  and  fiduciaries  in  the 
technical  sense  of  those  terms,  but  it  extends  to  every  person 
coming  within  the  reason  of  the  rule.  It  embraces  trustees, 
guardians,  executors,  administrators,  agents,  cashiers  of  banks, 
factors,  auctioneers,  sherifis,  commissioners  in  bankruptcy, 
and  their  solicitors,  assignees  of  bankrupts,  attorneys  at  law, 
directors  of  corporations,  and  parties  bearing  many  other  rela- 
tions to  each  other  which  may  not  be  classified  ":  Newcoinb 
V.  BrookSy  16  W.  Va.  63;  Abbot  v.  American  etc.  Co.^  33  Barb. 
678. 

This  rule  does  not  seem  to  be  questioned  by  the  counsel  for 
the  Bank  of  the  Ohio  Valley  in  this  cause;  neither  do  they 
seem  to  deny  that  the  rule  applies  to  the  deeds  under  consid* 
eration.  But  they  insist  that,  conceding  the  acts  of  the  direc- 
tors of  the  Grape  Sugar  company,  in  efiecting  the  conveyance 
of  the  property  of  that  company  for  the  benefit  of  the  bank, 
of  which  a  part  of  said  directors  were  also  officers  and  part 
owners,  was  a  breach  of  duty  by  the  directors  of  said  com- 
pany, and  thereby  rendered  the  conveyances  voidable,  still 
such  breach  of  duty  makes  the  conveyances  voidable  only  at 
the  election  of  the  corporation  itself,  or  its  stockholders,  and 
that  it  cannot,  for  that  cause,  be  avoided  at  the  election  of  the 
creditors  of  the  corporation.  In  support  of  this  position,  they 
rely  upon  the  following,  among  other  cases:  Gordon  v.  PreBion^ 
1  Watts,  385;  26  Am.  Dec.  75;  Beecher  v.  Rolling  Mill  Co.,  45 
Mich.  103;  Stewart  v.  Lehigh  Valley  R.  R.  Co.,  38  N.  J.  L.  505; 
Wallace  v.  Long  Island  R.  R.  Co.,  12  Hun,  460;  U.  S.  Rolling 
Stock  Co.  V.  Atlantic  etc.  R.  R.  Co.,  34  Ohio  St.  450;  32  Am- 
Rep.  380;  2  Morawetz  on  Corporations,  sees.  630,  631;  Pierce 
on  Railroads,  39;  3  Pomeroy's  Eq.  Jur.,  sec.  1094;  Detroit  v. 
Dean,  106  U.  S.  537;  DimpfeU  v.  Railway  Co.,  110  Id.  209. 
These  cases  are  all  founded  upon  facts  wholly  difierent  from 
those  in  the  case  at  bar.  Some  of  them  are  cases  in  which 
subsequent  purchasers  of  the  equity  of  redemption  of  the  cor- 
porate property  sought  to  avoid  the  mortgage  which  existed 
on  the  property  at  the  time  they  purchased.  This,  of  course, 
they  had  no  right  to  do.  They  took  the  property  cum  onere^ 
and  with  full  notice.  Others  are  cases  in  which  there  had 
been  unreasonable  delay  in  the  election  to  avoid  the  transac- 
tion.   In  some  of  them,  the  rights  of  innocent  third  personi 
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had  intervened.  In  othera,  the  corporationB  were  solvent, 
and  of  conrse,  in  such  case,  the  act  cotdd  injure  only  the  cor* 
poration  and  its  stockholders,  and  they  alone  could  have  any 
title  to  avoid  the  act.  The  most  of  them,  however,  are  cases 
in  which  the  stockholders  and  others  attempted  to  sue  with- 
out showing  that  the  corporation  had  refused  to  sue,  according 
to  the  general  rule  in  such  cases:  8  Pomeroy's  Eq.  Jur.,  sec. 
1005.  In  none  of  them  have  I  been  able  to  find  any  princi- 
ple which  would  deny  to  the  creditors  of  an  insolvent  corpora- 
tion  the  right  to  avoid  the  transfer  of  the  corporate  property, 
made  by  its  directors  in  violation  of  their  trust  and  duties,  or 
for  the  benefit  of  themselves,  either  directly  or  indirectly,  in 
a  case  in  which  the  rights  of  no  innocent  third  persons  had 
intervened,  and  there  had  been  no  unreasonable  delay  on  the 
pari  of  the  creditors  in  seeking  to  avoid  the  transfer.  In 
Thcmas  v.  BroumviUe  etc.  R.  R.  Co.^  109  U.  S.  522,  524,  the 
court  says:  "Such  contracts  are  not  void,  but  voidable  at  the 
election  of  the  parties  affected  by  the  fraud.  It  may  often 
occur  that,  notwithstanding  the  vice  of  the  transaction,  namely, 
the  directors  or  trustees,  or  a  majority  of  them,  being  inter- 
ested in  opposition  to  the  interest  of  those  whom  they  repre- 
sent, and  in  reality  parties  to  both  sides  of  the  contract,  that 
it  may  be  one  which  those  whose  confidence  is  abused  may 
prefer  to  ratify  or  submit  to.  It  is,  therefore,  at  the  option  of 
these  latter  to  avoid  it,  and  until  some  act  of  theirs  indicates 
such  purpose,  it  is  not  a  nullity."  This  evidently  refers  to 
solvent  corporations;  at  the  most,  it  cannot  refer  to  a  corpo- 
ration which  is  both  insolvent  and  so  embarrassed  that  it  has 
neither  funds  nor  credit  to  continue  its  corporate  business. 
Even  if  this  is  not  so,  the  language  of  the  court  is,  that  the 
contracts  are  "voidable  at  the  election  of  the  parties  affected 
by  the  fraud."  In  the  case  of  a  corporation  which  is  wholly 
insolvent,  and  unable  to  continue  its  business,  neither  the  cor- 
poration itself  nor  its  stockholders  have  any  beneficial  interest 
in  its  property,  and  therefore  they  cannot  be  affected  by  the 
fraud.  In  such  case,  the  creditors  alone  can  be  affected,  and 
they  alone  have  any  interest  in  avoiding  the  contracts:  Lamb 
V.  PanneUj  28  W.  Va.  663,  666;  2  Morawets  on  CorporationSi 
sees.  787,  788. 

Our  statute  declares  that  "no  member  of  the  board  [of  di- 
rectors] shall  vote  on  a  question  in  which  he  is  interested 
otherwise  than  as  a  stockholder  (except  the  election  of  a  presi- 
dent), or  be  present  at  the  board  while  the  same  is  being  con* 
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Bidered  ":  Code,  sec.  52,  c.  63.    In  Hope  v.  Salt  Co.^  26  W.  Va. 
807,  Woods,  J.,  after  quoting  this  statute  in  the  opinion  of  the 
court,  says:  ^'Tbis  would  seem  to  leave  every  such  act  of  the 
directors  open  to  explanation;  but  we  are  of  opinion  that  even 
then,  unless  it  was  made  to  appear  by  clear  and  convincing 
testimony  that  such  act  was  free  from  all  taint  of  fraud  or 
unfairness  on  the  part  of  the  director,  it  ought  to  be  set  aside 
at  the  option  of  the  beneficiary,  or  of  the  party  standing  in 
such  position.    Such  advantage,  so  obtained  by  such  director, 
ought  to  be  held  prima  facie  fraudulent,  yet  capable  of  being 
purged  of  the  fraudulent  taint  by  clear  and  convincing  proof 
of  its  fairness,  reasonableness,  and  absolute  freedom  from 
fraud  and  unfairness."    On  the  same  page  it  is  said:  ''  But 
it  may  be  safely  assumed  that  in  any  case  where  one  director 
participated  with  others  in  any  act  in  regard  to  the  trust 
property  for  the  benefit  of  the  fiduciary  at  the  expense  of  the 
cestui  que  trusty  such  act  was  for  that  cause  fraudulent  as  to 
him."    This  was  a  suit  brought  by  creditors  to  set  aside  a 
conveyance  made  by  the  directors  of  the  corporation  to  one 
of  its  directors.    It  did  not  in  that  case  appear  that  the 
grantor  in  the  deed  acted  at  the  meeting  which  authorized 
the  conveyance,  but  the  same  was  nevertheless  set  aside  at 
the  suit  of  creditors  of  the  corporation.    The  doctrine  an- 
nounced in  that  case  is  certainly  correct,  and  fully  sustained 
by  the  authorities,  when  the  corporation  is  wholly  insolvent 
and  the  conveyance  is  of  the  entire  property  and  effects  of  the 
corporation.    In  such  case,  if  the  conveyance  is  in  whole  or 
in  part  for  the  benefit  of  one  or  more  of  the  directors  who  acted 
in  the  board  and  voted  for  the  resolution  authorizing  the  con- 
veyance, the  same  will,  in  a  court  of  equity,  be  regarded  as  at 
least  prima  facie  fraudtdent,  not  only  as  to  the  corporation 
and  its  stockholders,  but  its  creditors:  James  v.  Railroad  Co^ 
6  Wall.  752;  Drury  v.  Cross,  7  Id.  299;  Cumberland  Coal  Co. 
V.  Sherman,  80  Barb.  658;  Butts  v.  Wood,  37  N.  Y.  817.    This 
conclusion  in  no  manner  affects  the  principle  decided  in  the 
cases  of  Burr's  ExW  v.  McDonald,  3  Gratt.  215,  and  Pyles  v. 
Furniture  Co.,  80  W.  Va.  129.    The  conveyance  in  the  first  of 
these  cases  was  made  by  the  stockholders  in  general  meeting. 
The  latter  case  was  simply  a  suit  to  set  aside  a  conveyance  of 
all  its  property  by  an  insolvent  corporation  on  the  ground  that 
such  insolvent  corporation  could  not  legally  make  preference 
among  its  creditors.    There  was  no  attempt  in  either  case  to 
show  that  any  of  the  stockholders  or  directors  who  authorized 
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the  conveyances  were  in  any  way  interested  as  eestuis  que  truH 
or  otherwise  in  the  conveyances. 

In  the  case  at  bar,  two  of  the  directors  at  the  one  meeting, 
and  three  at  the  other,  which  ordered  the  execution  of  the 
trost  deeds  in  question,  who  were  present  and  voted   for 
the  order  directing  the  conveyances,  were  either  directors 
or  cashier  of  the  bank  for  whose  use  the  conveyances  were 
made,  and  therefore  interested  in  the  capacities  both  as  fidu- 
ciary and  ee$ivi8  que  trust    They  acted  in  antagonistic  posi- 
tions, with  the  preponderance  of  their  interests  greatly  in  favor 
of  the  bank,  and  against  that  of  the  company  for  which  they 
assumed  to  act;   consequently,  according  to  the  principles 
above  announced,  the  conveyances  were  prima  facie  fraudu- 
lent and  void  as  to  the  plaintiffs  and  other  creditors  in  these 
causes.    The  burden  was  upon  the  bank  to  remove  this  pre- 
sumption of  fraud  by  '^  convincing  proof  of  the  fairness  of  tha 
transactions,  and  their  absolute  freedom  from  fraud  and  un- 
fairness."    The  evidence  and  circumstances  in  the  record' 
wholly  £Edl  to  frimish  such  proof;  but,  on  the  contrary,  the- 
proo&  and  circumstances  tend  to  show  that  the  acts  of  the- 
directors  and  cashier  of  the  bank  in  causing  said  conveyaneeff^ 
to  be  made  were  such  as  to  give  to  the  bank  an  unfair  pref-^ 
erenoe  among  the  creditors  of  the  Grape  Sugar  company. 
There  is  nothing  in  the  record  to  prove  that  the  debt  due  to 
the  bank  was  of  any  higher  dignity  or  imposed  any  greater 
obligation  upon  the  company  for  its  payment  than  the  debta 
due  to  the  plaintiffs  here,  and  other  creditors;  nor  does  it  ap- 
pear that  if  the  directors  and  cashier  of  the  bank  had  not 
participated  in  passing  the  resolutions  giving  such  preference 
to  the  bank,  that  such  advantage  would  have  been  given  to- 
debts  due  to  it.    My  conclusion  therefore  is,  that  all  and  each 
of  said  three  trust  deeds  (exhibits  22,  23,  and  24)  are  invalid 
as  to  the  debts  of  the  plaintiffs  and  other  creditors,  for  the 
reasons  hereinbefore  stated.    This  conclusion  makes  it  un- 
necessary to  pass  upon  the  questions  whether,  for  the  reasons 
stated  in  the  report  of  the  commissioner,  these  deeds  or  any  of 
them  are  fraudulent  on  their  face  or  in  fact.    I  think,  how- 
ever, that  the  finding  of  the  commissioner  as  to  the  deed,  ex- 
hibit 23,  is  correct,  and  sustained  by  the  authorities  dted  by^ 
him. 

It  is  suggested  by  counsel  for  the  Bank  of  the  Ohio  Valley 
that  the  effect  of  holding  said  trust  deeds  inoperative  should 
be  followed  by  a  direction  that  the  assets  of  the  Orape  Sugar 
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company  must  be  ratably  distributed  among  all  the  creditors 
of  the  company,  upon  the  gromid  that  the  assets  of  an  insol- 
vent corporation  are  a  trust  fund,  and  that  therefore  no  prefer- 
ence can  be  given  by  the  corporation  itself  among  its  creditors, 
or  be  secured  by  obtaining  liens  by  judgments,  or  otherwise. 
This  position  was  directly  repudiated  by  this  court  in  Pyles  v. 
Furniture  Co.j  80  W.  Va.  123,  and  therefore  needs  no  further 
notice. 

It  is  insisted  by  the  counsel  for  said  bank  that  the  actions 
of  both  the  court  and  the  commissioner,  in  respect  to  the 
mechanic's  lien  of  the  plaintiffs  Thompson  and  Hibberd,  were 
too  liberal  to  that  firm,  and  allowed  them  an  amount  by  vir- 
tue of  said  lien  in  excess  of  what  was  actually  covered  by  it. 
The  conclusion  already  announced,  by  which  the  trust  deeds 
to  secure  the  bank  are  set  aside,  renders  it  immaterial  to  the 
interests  of  the  bank  whether  said  lien  is  effective  or  not,  be- 
cause the  said  Thompson  and  Hibberd,  by  filing  their  bill, 
and  by  assailing  said  deeds  in  their  answer  to  the  bill  of  A.  J. 
Sweeney  and  Sons,  acquired  a  lien  on  the  property  of  the  Grape 
Sugar  company  for  their  whole  debt,  regardless  of  their  me- 
chanic's lien,  before  the  bank  obtained  any  judgment  or  other 
lien  for  its  debt,  and  they  are  therefore  entitled  to  a  preference 
in  the  payment  of  their  debt  over  that  of  the  bank:  Code,  sec. 
2,  0. 133;  WaUace  v.  TreakUj  27  Oratt.  487;  ffugkes  v.  JJamO- 
tartj  19  W.  Va.  893. 

Having  considered  and  decided  all  the  material  questions 
presented  by  the  record,  I  am  of  opinion,  for  the  reasons 
herein  stated,  that  the  decrees  of  December  7,  1886,  and  Feb- 
ruary 27, 1886,  of  the  circuit  court,  be  reversed,  and  this  cause 
remanded  to  that  court  for  further  proceedings,  in  accordance 
with  the  principles  announced  in  this  opinion. 


Oftickbs  of  Ixbolwbt  Oobpokatiom  ue  tmsteai  for  its  oeditas* 
SoMem  Hft  Int.  ^TrtuiOo.r.  Xoiiier,  5  Fla.  110}  68  Am.  Dsaiia 
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Ranks  aitd  Ravkino— Aoooukts  bktwxbn  Ranks^  Lzxm  vob  Ralanoi 
Dus  OH.  —  Where  there  have  been  for  Beveral  yeun  mntcud  aiid  •zten- 
■ive  dealings  between  two  banks,  and  an  acconnt-cnrrenfc  kept  betWMtt 
them,  in  which  they  mntnally  credited  each  other  with  the  proo^adi  d 
all  paper  remitted  for  collection  when  reoeived,  and  charged  all  ooiti^ 
and  acoonnts  were  regularly  transmitted  from  one  to  the  other,  and  set* 
tied  upon  these  principles,  and  upon  the  face  of  the.  paper  transmitted 
it  always  appeared  to  be  the  proper^  of  the  respeotiye  Ixioks,  and  to 
bo  remitted  by  each  of  them  upon  itt  own  accoont^  there  is  a  lien  U«  a 
general  balance  npon  the  paper  thus  transmitted,  no  matter  who  may  be 
its  real  owner. 

BAncB  AHP  Rahkiro  —  Ranker's  Lixn. — If  a  reoeiving  and  ooUectmg 
bonk,  at  the  time  of  mntoal  dealings  with  the  bank  sending  paper,  has 
notioo  that  snch  bank  has  no  interest  in  the  paper  transmitted,  and  that 
il  transmits  snob  paper  merely  as  agents  then  the  collecting  bank  is  not 
entitled  to  retain  against  the  bank  transmitting  the  paper  for  the  gen* 
enl  balance  of  the  account  with  snch  bank. 

Ranks  asi>  Rankiito  —  Rankxb*s  Lien.  —  If  a  collecting  bank  has  no  no- 
tice that  the  bank  sending  the  remittance  was  merely  an  agents  bat 
regarded  and  treated  it  as  the  owner  of  the  paper  transmitted,  yet  the 
collecting  bank  is  not  entitled,  as  against  the  real  owner,  to  a  lien  for 
general  balance  of  account,  unless  credit  was  given  to  the  bank  sending 
the  paper,  or  balances  suffered  to  remain  inrits  hands,  to  be  met  by  the 
negotiable  paper  transmitted,  or  expected  to  be  transmitted,  in  the  usual 
oonrse  of  dealings  between  the  two  banks. 

Ranks  and  Ramkino — Raiykjeb's  Lixn.  — If ,  in  mntnal  dealings  between 
banks,  the  collecting  bank  regarded  and  treated  the  bank  transmitting 
negotiable  paper  as  the  owner  of  such  paper  transmitted  for  collection, 
and  had  no  notice  to  the  contrary,  and  upon  the  credit  of  such  transmit- 
tanoe,  made  or  anticipated  in  the  usual  course  of  dealing  between  them, 
balances  were  from  time  to  time  suffered  to  remain  in  the  hands  of  the 
bank  making  the  remittance,  to  be  met  by  the  proceeds  of  such  nego- 
tiable paper,  then  the  collecting  bank  is  entitled  to  a  lien  against  the 
real  owner  of  such  paper,  for  the  balance  of  account  due  from  the  bank 
transmitting  such  paper. 

A.  J,  Clarhej  for  the  plaintiff  in  error. 

if.  M.  RusmUj  for  the  defendant  in  error. 

Johnson,  President.  On  the  twenty-sixth  day  of  May, 
1884,  the  Penn  Bank  of  Pittsburgh,  Pennsylvania,  failed,  and 
closed  its  doors  at  twelve  o'clock  and  five  minutes,  P.  m. 
There  had  been  between  it  and  the  defendant,  the  Exchange 
Bank,  mutual  dealings  and  accounts.  These  dealings  had 
been  mutual  and  reciprocal,  largo  amounts  being  sent  for  col- 
lection from  one  to  the  other.  The  balance  was  generally  in 
favor  of  the  Pcnn  Bank.    Remittances  had  been  asked  from 
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lime  to  time,  and  were  generally  in  even  thousands.  The 
balances  were  usually  allowed  to  accumulate  until  they  reached 
a  certain  figure, — no  fixed  figure,  but  it  would  run  up  to  a  few 
thousands, — when  one  or  the  other  would  call  for  a  remit- 
tance. 

There  was  a  considerable  balance  due  the  Penn  Bank  oo 
the  24th  of  May,  1884.  On  that  day  the  Penn  Bank  called 
by  telephone  to  the  Exchange  Bank,  and  asked  for  a  remit- 
tance, and  the  latter  bank  responded  by  sending  draft  on  New 
York  for  two  thousand  five  hundred  dollars,  and  asked  the 
National  Exchange  Bank  of  Steubenville,  which  owed  the  de- 
fendant several  thousand  dollars,  to  remit  said  sum  to  the 
Penn  Bank  for  account  of  the  defendant.  On  that  day  the 
Exchange  Bank  remitted  to  the  Penn  Bank  about  five  hun- 
dred dollars  more  than  it  owed  that  bank,  exclusive  of  collec- 
tions due  from  it  to  the  defendant.  On  the  said  twenty-fourth 
day  of  May,  1884,  in  regular  course  of  business,  the  following 
draft  was  sent  from  the  Penn  Bank  to  the  defendant,  the  Ex- 
change Bank: — 

"  $1,500.  PiTTSBUROH,  May  24,  1884. 

"At  sight,  pay  to  the  order  of  Penn  Bank  fifteen  hundred 
dollars,  value  received,  and  charge  to  account  of 

"  D.  W.  C.  Cabboll. 
"  To  Rivebsidb  Iron  Wobks,  Wheeling,  W.  Va." 

The  draft  was  indorsed: — 

"Pay  Exchange  Bank  or  order,  for  account  Penn  Bank, 
Pittsburgh,  Pa.  "  G.  L.  Beibeb,  Cashier." 

The  draft  was  inclosed  in  a  letter,  bearing  the  names  of  the 
officers  of  the  Penn  Bank,  etc.,  which  is  as  follows: — 

"  Pittsbuboh,  May  24,  1884. 
**  ExcHANQB  Bank,  Wheeling,  W.  Va. 

^^Dear  Sir^  —  We  inclose  for  collection  9,560,  Wheeling 
Pottery  Co.,  no  prin.,  23.07;  9,561,  Riverside  Iron  Works,  no 
prin.,  1,500.  "Yours  respectfully, 

"  O.  L.  Reibeb,  Cashier." 

The  cashier  of  the  Exchange  Bank,  in  his  evidence,  says 
that  the  draft  was  received  on  the  morning  of  the  26th  (which 
was  Monday),  and  entered  at  once  to  the  credit  of  the  Penn 
.  Bank,  and  sent  by  messenger  to  present  it  to  the  drawee,  who 
paid  it  about  half-past  9  o'clock  that  morning.  In  the  after- 
noon, the  Exchange  Bank  was  informed  of  the  fEiilure  of  the 
Penn  Bunk.     Some  time  after,  a  statement  was  sent  from  the 
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aSoearB  of  the  Fenn  Bank,  wbich  showed  that  when  the  &fltire 
occurred,  after  giving  the  Exchange  Bank  credit  for  the  $1,500 
eight  draft,  the  balance  due  the  said  Exchange  Bank  was 
$205.43.  The  first  notice  the  Exchange  Bank  received,  other 
than  what  appears  upon  the  face  of  the  draft  and  letter,  if  any 
there  appears,  that  Carroll  had  any  interest  in  the  draft,  was 
by  the  following  telegrank  received  by  the  defendant  the  next 
day.  May  27th.    It  was  dated  on  the  same  day: — 

*^Mail  D.  W.  C.  Carroll,  Pittsburgh,  proceeds  of  draft  on 
Riverside  Iron  Works  to-day. 

"Isaac  W.  Van  Voobhes, 

"Solicitor  Penn  Bank." 

This  the  Ihcchange  Bank  refused  to  do.  It  appears  that 
these  mntnal  dealings  between  the  two  banks  continued  for 
about  four  years.  It  is  shown  in  the  bill  of  exceptions  that 
D.  W.  C.  Carroll  was  in  fact  the  owner  of  the  draft,  and  that 
he  had  sent  it  through  the  Penn  Bank  for  collection;  although 
of  this  fact  the  ofiQcers  of  the  Exchange  Bank  were  ignorant, 
unless  they  were  notified  of  the  fact  by  the  draft,  indorsement, 
and  letter  transmitting  it.  On  the  twenty-fifth  day  of  June, 
1886,  in  the  circuit  court  of  Ohio  County,  the  said  D.  W.  C.  Car- 
roll brought  an  action  of  asaumpHt  to  recover  of  the  Exchange 
Bank  the  amount  of  said  draft  and  interest,  and  in  the  record 
the  above-stated  facts  appear.  On  the  eleventh  day  of  Janu- 
ary, 1887,  the  case  having  been  submitted  to  the  court  in  lieu 
of  a  jury,  the  court  rendered  judgment  in  favor  of  the  plaintiflf, 
against  the  defendant,  for  $1,735.25,  with  interest  from  that 
date,  and  costs.  To  this  judgment  the  defendant  obtained  a 
writ  of  error. 

On  the  facts.  Did  the  court  err  in  rendering  judgment  for 
the  plaintiff? 

In  Bank  of  Metropolis  v.  New  England  Bank^  1  How.  234, 
the  supreme  court  of  the  United  States  held  that  when  there 
have  been  for  several  years  mutual  and  extensive  dealings 
between  two  banks,  and  an  account  current  kept  between 
them,  in  which  they  mutually  credited  each  other  with  the 
proceeds  of  all  paper  remitted  for  collection,  when  received, 
and  charged  all  costs  of  protest,  postage,  etc., — accounts  regu- 
larly transmitted  from  the  one  to  the  other,  and  settled  upon 
these  principles,  and  upon  the  face  of  the  paper  transmitted 
it  always  appeared  to  be  the  property  of  the  respective  banks, 
and  to  be  remitted  by  each  of  them  upon  its  own  account, — 
there  is  a  lien  for  a  general  balance  of  account  upon  the  paper 
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tbus  transmitted,  no  matter  who  may  be  its  real  owner. 
Taney,  C.  J.,  in  deliyering  the  opinion  of  the  court  in  this  case, 
said:  ^*If  the  notes  remitted  had  been  the  property  of  the 
Commonwealth  Bank  [that  is,  the  transmitting  bank],  there 
would  be  no  doubt  of  the  right  to  retain;  because  it  has  long 
been  settled  that  whenever  a  banker  has  advanced  money  to 
another,  he  has  a  lien  on  all  the  paser  securities  which  are  in 
his  hands  for  the  amount  of  his  general  balances,  unless  such 
securities  were  delivered  to  him  under  a  particular  agreement. 
The  paper  in  question  was,  however,  the  property  of  the  New 
England  Bank,  and  was  indorsed  and  delivered  to  the  Com- 
monwealth Bank  for  collection,  without  any  consideration, 
and  as  its  agent,  in  the  ordinary  course  of  business;  it  being 
usual,  and,  indeed,  necessary,  so  to  indorse  it,  in  order  to  en- 
able the  agent  to  receive  the  money.  Yet  the  possession  of  the 
paper  was  prima  facie  evidence  that  it  was  the  property  of 
the  last-mentioned  bank;  and  without  notice  to  the  contrary, 
the  plaintiff  in  error  had  a  right  so  to  treat  it,  and  was  under 
no  obligation  to  inquire  whether  it  was  held  as  agent  or  as 
owner;  and  if  an  advance  of  money  had  been  made  on  this 
paper  to  the  Commonwealth  Bank,  the  right  to  retain  for  that 
amount  would  hardly  be  disputed.  We  do  not  perceive  any 
difference  in  principle  between  an  advance  of  money,  and 
a  balance  suffered  to  remain  upon  the  faith  of  these  mutual 
dealings.  In  the  one  case  as  well  as  the  other,  credit  is 
given  upon  the  paper  deposited,  or  expected  to  be  trans- 
mitted, in  the  usual  course  of  the  transactions  between  the 
parties.  There  does  not,  indeed,  appear  to  have  been  any  ex- 
press agreement  that  these  balances  should  not  be  immedi- 
ately drawn  for,  but  it  may  be  implied  from  the  manner  in 
which  the  business  was  conducted;  and  if  the  accounts  show 
that  it  was  their  practice  and  understanding  to  allow  them 
to  stand,  and  await  the  collection  of  the  paper  remitted,  the 
rights  of  the  parties  are  the  same  as  if  there  had  been  a  posi- 
tive and  express  agreement;  and  such  mutual  indulgence  on 
these  balances  would  be  a  valid  consideration,  and,  like  the 
actual  advance  of  money,  give  the  plaintiff  in  error  a  right  to 
retain  the  amount  due  on  closing  the  account.  It  is  evident  a 
loss  must  be  sustained,  either  by  the  plaintiff  or  defendant  in 
error,  by  the  failure  of  the  Commonwealth  Bank.  We  see  no 
ground  for  maintaining  that  there  is  any  superior  equity  or 
the  side  of  the  New  England  Bank.  It  contributed  to  give  to 
the  corporation  which  has  proved  insolvent  credit  with  the 
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plaintiff  in  error  by  the  notes  and  bills  which  it  placed  in  its 
hands  to  be  sent  to  Washington  for  collection,  indorsed  in  such 
a  form  as  to  make  them  prima  fade  the  property  of  the  Com- 
monwealth Bank,  and  enabled  it  to  deal  with  them  as  if  it 
were  the  real  owner.  The  Bank  of  the  Metropolis,  on  the  con- 
trary, is  in  no  degree  responsible  for  the  confidence  which  the 
defendant  in  error  reposed  in  its  agent;  and  when  this  mis- 
placed confidence  has.  occasioned  the  loss  in  question,  it  would 
be  unjust  to  throw  it  upon  the  bank,  which  has  been  guilty  of 
no  fault  or  want  of  caution,  and  which  was  induced  to  give 
the  credit  by  the  manner  in  which  the  defendant  in  error 
placed  its  property  in  the  hands  of  an  agent  unworthy  of  the 
trust"  The  judgment  of  the  court  below  was  reversed,  and 
the  case  remanded  for  a  new  trial.  Judgment  was  again  had 
in  favor  of  the  New  England  Bank,  and  the  case  was  again 
brought  up  on  writ  of  error  (6  How.  212);  and  the  court  held 
that  the  following  instructions  to  the  jury  would  have  carried 
out  the  opinion  of  the  supreme  court:  ^'  If,  upon  the  whole 
evidence  before  them,  the  jury  should  find  that  the  Bank  of 
the  Metropolis,  at  the  time  of  the  mutual  dealings  between 
them,  had  notice  that  the  Commonwealth  Bank  had  no  inter- 
est in  the  bills  or  notes  in  question,  and  that  it  transmitted 
them  for  collection  merely  as  agent,  then  the  Bank  of  the  Me- 
tropolis was  not  entitled  to  retain,  against  the  New  England 
Bank,  for  the  general  balance  of  the  account  with  the  Com- 
monwealth Bank."  2.  "And  if  the  Bank  of  the  Metropolis 
had  not  notice  that  the  Commonwealth  Bank  was  merely  an 
agent,  bat  regarded  and  treated  it  as  the  owner  of  the  paper 
transmitted,  yet  the  Bank  of  the  Metropolis  is  not  entitled, 
against  the  real  owner,  unless  credit  was  given  to  the  Com- 
monwealth Bank,  or  balances  suffered  to  remain  in  its  hands, 
to  be  met  by  the  negotiable  paper  transmitted,  or  expected  to 
be  transmitted,  in  the  usual  course  of  the  dealings  between  the 
two  banks."  3.  "  But  if  the  jury  find  that,  in  the  dealings 
mentioned  in  the  testimony,  the  Bank  of  the  Metropolis  re- 
garded and  treated  the  Commonwealth  Bank  as  the  owner  of 
the  negotiable  note  which  it  transmitted  for  collection,  and 
had  no  notice  to  the  contrary,  and  upon  the  credit  of  such 
remittances,  made  or  anticipated  in  the  usual  course  of  deal- 
ings between  them,  balances  were  from  time  to  time  suffered 
to  remain  in  the  hands  of  the  Commonwealth  Bank,  to  be  met 
by  the  proceeds  of  such  negotiable  paper,  then  the  Bank  of  the 
Metropolis  is  entitled  to  retain  against  the  New  England  Bank 
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for  the  balance  of  account  dae  from  the  Commonwealth 
Bank.''  Among  other  things,  as  the  bill  of  exceptions  shows, 
the  plaintiff  asked  the  court  to  instruct  the  jury  ^'  that  the  said 
last-mentioned  notes  were  transmitted  to  the  said  Bank  of  the 
Metropolis  in  letters  notifying  the  defendants  that  they  were 
transmitted  for  collection  in  the  form  commonly  used  by  said 
banks  in  transmitting  negotiable  paper  for  collection,  and  with 
no  other  instruction  as  to  who  was  the  real  owner  of  such  ne- 
gotiable paper,  then  it  is  competent  for  the  jury  to  infer  from 
the  facts  aforesaid  that  the  defendant  had  notice  that  the  said 
paper  was  transmitted  by  the  Commonwealth  Bank  as  agents 
and  not  as  the  owner  thereof;  and  if  the  jury  shall  so  find, 
then  the  plaintiff  is  entitled  to  recover,  notwithstanding  the 
jury  shall  find  that  the  said  Commonwealth  Bank  and  the 
Bank  of  the  Metropolis  treated  each  other  as  the  true  owners 
of  the  paper  so  remitted,  and  notwithstanding  they  further 
find  that  balances  were  from  time  to  time  suffered  to  remain 
in  the  hands  of  each  other,  to  be  met  by  the  proceeds  of  nego- 
tiable paper  deposited,  or  expected  to  be  transmitted,  in  the 
usual  course  of  dealing  between  them,  and  notwithstanding 
the  course  of  dealing  stated  in  the  instruction  heretofore  given 
at  the  instance  of  the  defendants."  To  this  instruction  the 
defendant  objected;  but  the  instruction  was  given  against  the 
objection,  and  the  defendants  excepted,  and  on  this  exceptiotj 
the  second  writ  of  error  was  granted.  Taney,  C.  J.,  again  an- 
nounced the  opinion  of  the  court,  in  which  he  formulated  the 
instruction  I  have  copied  as  containing  what  was  decided  in 
the  former  case;  and  he  said  that  the  instructions  given  on 
the  second  trial  were  complex;  and  further  said:  "  We  restati* 
the  former  opinion  of  this  court  in  this  form  because  we  pre- 
sume it  must  have  been  misunderstood  by  the  circuit  court. 
And  as  it  was  not  followed  in  the  proceedings  under  the 
mandate,  the  judgment  must  be  reversed,  and  the  cause  re- 
manded, with  directions  to  award  a  venire  facias  de  novo.^* 

The  counsel  for  defendant  in  error  refers  to  the  case  of 
Wilson  V.  Smith,  3  How.  763,  and  says:  '^  It  is  a  case  which^ 
in  the  absence  of  a  knowledge  of  other  decisions  of  the  court| 
would  have  been  supposed  by  every  one  to  establish  the  rule 
as  we  are  contending  for  it.  There  the  paper  was  indorsed  in 
blank,  had  been  deposited  for  collection  with  an  agent,  and 
had  been  sent  by  the  agent  to  a  subagent,  by  whom  it  was 
collected.  The  owner  of  the  draft  was  allowed  to  recover  the 
amount  of  it  from  the  subagent,  notwithstanding  the  fact  that 
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ilie  agent  was  indebted  to  the  Bubagent  when  the  draft  was 
reoeiTed.  The  eflTort  made  in  that  cam  to  distingnish  it  from 
(he  case  of  Bank  of  the  MetropoUa  v.  New  England  Bank^  1 
How.  234,  seems  to  be  at  least  open  to  criticism."  Let  Taney, 
C.  J.,  who  delivered  both  the  opinions  cited,  speak  for  himself, 
as  he  did  for  the  whole  court.  On  page  789  he  said:  ''  So  far, 
therefore,  as  the  question  of  privitj  is  concerned,  the  case 
before  ns  is  precisely  the  same  with  that  of  Bank  of  tfie  Jfe- 
tropolie  v.  New  England  Bank^  1  How.  234.  In  that  case,  the 
bills  upon  which  the  money  had  been  recovered  by  the  plain- 
tiff in  error  were  the  property  of  the  New  England  Bank,  and 
had  been  placed  by  it  in  the  hands  of  the  Commonwealth 
Bank  for  collection,  and  were  transmitted  to  the  Bank  of  the 
Hctropolis  iu  Washington,  where  the  bills  were  payable;  and, 
upon  referring  to  the  case,  it  will  be  seen  that  the  court  enter- 
tained no  doubt  of  the  right  of  the  New  England  Bank  to 
maintain  the  action  for  money  had  and  received  against  the 
Bank  of  the  Metropolis,  and  the  difficulty  in  the  way  of  its 
recovery  in  the  action  was  not  a  want  of  privity,  but  arose 
from  the  right  of  the  Bank  of  the  Metropolis  to  retain,  under 
the  circumstances  stated  in  the  case,  for  its  general  balance 
against  the  Commonwealth  Bank.  In  that  case,  as  in  the 
present,  the  agent  transmitting  the  paper  appeared,  by  the 
indorsements  on  it,  to  be  the  real  owner,  and  the  party  to 
whom  it  was  transmitted  had  no  notice  to  the  contrary,  and 
the  money  received  was  credited  to  the  Commonwealth  Bank. 
We  think  the  rule  very  clearly  established  that  whenever,  by 
express  agreement  between  the  parties,  a  subagent  is  to  be 
employed  by  the  agent  to  receive  money  for  the  principal,  or 
where  the  authority  to  do  so  may  fairly  be  implied  from  the 
Qsoal  course  of  trade  or  the  nature  of  the  transaction,  the 
principal  may  treat  the  subagent  as  his  agent,  and  when  he 
has  received  the  money,  may  recover  it  in  an  action  for  money 
had  and  received."  The  proof  in  this  case  showed  '^  that  the 
draft  or  bill  of  exchange  upon  which  the  money  was  collected 
and  received  by  the  defendant  was  the  property  of  the  plain- 
tiff; that  it  had  been  by  them  placed  in  the  hands  of  their 
agent,  David  W.  St.  John,  at  Augusta,  Greorgia,  for  collection, 
and  by  him  (St.  John)  forwarded  to  the  defendant,  St.  John's 
agent,  at  Savannah,  Georgia,  for  acceptance  and  collection; 
that  it  was  accepted  and  paid  to  the  defendant,  by  whom  the 
proceeds  were  received,  and  credited  to  the  account  of  St.  John, 
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from  whom  the  defendant  received  the  draft  or  bill  for  collec- 
tion, and  who  was  indebted  to  the  defendant  at  the  time;  that 
at  the  time  said  bill  was  so  paid  to  the  defendant,  and  by  him 
credited  to  the  account  of  St.  John,  he  (St.  John)  had  failed 
in  business,  and  had  departed  this  life;  that  he  failed,  and 
had  not  recovered  his  affairs  at  the  time  of  his  death,  and  was 
insolvent;  that  the  credit  for  the  amount  of  the  bill  carried  by 
the  defendant  to  St.  John's  account  was  made  in  payment  of 
a  previously  existing  debt  due  by  St.  John  to  the  defendant.'' 
Now,  as  to  another  question  in  the  case,  Taney,  C.  J.,  said: 
"Another  question  has  been  raised  by  the  agreement;  that  is, 
whether  the  defendant  has  a  right  to  retain  on  account  of  the 

money  due  to  him  from  St.  John Upon  this  part  of  the 

case,  as  well  as  upon  the  question  certified,  we  think  the  case 
of  Bank  of  the  Metropolia  v.  New  England  Bank  decisive  against 
the  defendant.  It  appears  from  the  statement  that  he  made 
no  advances,  gave  no  new  credit,  to  St.  John,  on  account  of 
this  bill.  He  merely  passed  it  to  his  credit  in  account.  Now, 
if  St.  John  had  owed  him  nothing,  upon  the  principles  we  have 
already  stated  the  plaintiff  would  be  entitled  to  recover  the 
money;  and  we  see  no  reason  why  he  should  be  barred  of  his 
action  because  St.  John  was  debtor  to  the  defendant,  since  the 
case  shows  that  he  incurred  no  new  responsibility  upon  the 
faith  of  this  bill,  and  his  transactions  with  St.  John  remained 
in  all  respects  the  same  as  they  would  have  been  if  this  bill 
had  never  been  transmitted  to  him.  In  the  case  of  the  Bank 
of  the  Metropolis  and  the  New  England  Bank,  it  appeared  in 
evidence  that  there  had  for  a  long  time  been  mutual  dealings 
between  these  two  banks  in  the  collection  of  money  for  each 
other,  and  that  balances  were  suffered  to  remain  and  credit 
given  on  the  faith  of  the  paper  transmitted,  or  expected  to  be 
received,  according  to  the  usual  course  of  their  business  with 
one  another.  And  the  court  held  that  if  credit  had  been  so 
given,  the  party  giving  it  had  the  same  right  to  retain  as  if 
he  had  made  an  advance  of  money." 

It  seems  to  me  that  the  chief  justice  has  drawn  a  very  clear 
and  satisfactory  distinction  between  that  class  of  cases  where 
the  owner  may  collect  the  money  in  the  bands  of  an  agent, 
although  he  indorsed  the  bill  in  blank,  and  the  other  class 
where  banks  have  mutual  dealings  with  each  other,  and  credit 
given  on  the  strength  of  such  paper  so  indorsed,  in  which  it  is 
held  that  the  owner  cannot  recover.    The  case  of  Sweeny  v. 
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Eatter^  1  Wall.  166,  folly  sustains  the  cases  theretofore  decided 
bj  the  supreme  court  on  this  subject  These  decisions  of  the 
supreme  court  of  the  United  States  have  been  followed  in  the 
following  cases,  cited  by  counsel  for  plaintiff  in  error:  Rath- 
Ixme  V.  Sanders,  9  Ind.  217;  MUUHn  y.  Shapleighy  36  Mo.  696; 
88  Am.  Dec.  171 .  The  same  principle,  it  seems  to  me,  is  clearly 
recognized  in  First  National  Bank  v.  Oreggj  79  Pa.  St.  884, 
where  it  was  held  that  where  a  note  was  made  to  plaintiff's 
order,  indorsed  by  him,  and  sent  through  the  house  of  Brady, 
a  banker,  '^  for  collection  and  credit,"  Brady,  by  the  indorse- 
ment, did  not  become  the  owner  of  the  note  and  had  no  right 
to  pledge  it,  or  direct  its  proceeds  to  be  credited  to  him,  in 
payment  of  his  indebtedness  to  the  defendant;  but  that  if  the 
defendant  had  made  advances  or  given  new  credit  to  Brady 
on  the  faith  of  the  note,  it  would  have  been  entitled  to  retain 
the  amount  out  of  the  proceeds.  The  doctrine  as  laid  down 
by  the  supreme  court  of  the  United  States  has  not  been 
adopted  by  all  the  states  certainly.  It  is  expressly  repudiated 
in  New  York:  MeBride  v.  Farmers'  Bank^  26  N.  Y.  450,  wheie 
Balcom,  J.,  for  the  court,  says,  after  deciding  to  the  reverse 
of  the  principle:  ^'  It  must  be  conceded  that,  according  to  the 
decisions  of  the  supreme  court  of  the  United  States  in  Bank  of 
the  Metropolis  v.  New  England  Bank,  1  How.  234,  6  How.  212, 
the  defendants  acquired  a  lien  on  the  notes  against  Paul  and 
Prachard,  and  the  money  received  thereon,  which  enabled 
them  to  retain  the  same  in  satisfaction  of  the  balance  of  ac- 
count that  the  Canal  Bank  owed  them.  But  the  rule  laid 
down  by  the  federal  court  in  that  case  has  never  been  adopted 
in  this  state,  and  it  is  inconsistent  with  decisions  of  our  courts, 
which  have  been  regarded  as  correct  expositions  of  the  law  for 
more  than  forty  years." 

As  sustaining  bis  view  of  the  case,  counsel  for  appellee  also 
cites  Diekerson  v.  Wason,  47  N.  Y.  439;  7  Am.  Rep.  455;  Dod 
v.  Fourth  National  Bank,  59  Barb.  265;  DorchesUr  &  M.  Bank 
v.  New  England  Bank,  1  Cush.  177;  Lawrence  v.  Bank,  6  Conn. 
629;  Vnim  Bank  v.  Johneon,  9  Gill  &  J.  297;  First  National 
Bank  v.  Oregg,  79  Pa.  St.  884.  This  last  decision,  as  I  think  I 
have  shoim,  does  not  sustain  the  position.  But  few  of  the 
cases  cited  are  those  where  banks  had  mutual  dealings,  as  in 
the  case  in  1  Howard;  and  the  cases  in  6  Connecticut  and  9 
Gill  A  Johnson,  were  decided  in  1827  and  1837,  respectively, 
long  before  the  case  in  1  Howard. 
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But  if  we  admit  that  these  cases  and  many  others  oppose 
the  principles  decided  by  the  supreme  court  of  the  United 
States,  as  we  are  bound  by  no  decisions  on  the  subjecti  either 
in  Virginia  or  in  this  state,  and  being  free  to  lay  down  the 
law  as  we  believe  it  ought  to  be,  we  shall  follow  the  supreme 
court  of  the  United  States,  because  in  a  case  like  this  it  com- 
mends itself  to  our  judgments  as  just  and  equitable.  Banks 
are  a  necessity.  Merchants  and  other  business  men  could  not 
attend  to  their  large  business  interest,  spread  as  they  are  all 
over  the  country,  without  the  facilities  afforded  them  by  the 
banking  houses.  It  is  most  convenient  for  their  collections. 
And  the  banks  could  not  do  business  without  their  correspond- 
ents in  different  parts  of  the  Union.  They  cannot  send  special 
messengers  to  remote  points  to  collect  drafts,  bills,  or  notes, 
but  they  inclose  them  to  correspondents  next  to  where  the 
drawees  or  makers  live,  and  they  are  by  such  correspondents 
presented  and  collected.  Such  banks  have  mutual  dealings 
with  each  other;  and  when  they  do,  as  a  general  thing  both 
are  trusted  by  their  customers;  and  when  such  customers 
have  negotiable  paper  maturing  against  persons  at  remote 
places,  it  is  often  the  case  that  they  indorse  the  paper  in  blank 
and  the  bank  indorses  it  in  blank,  and  sends  it  to  its  corre- 
spondent, who  collects  it,  and  gives  the  remitting  bank  credit 
for  it;  and  the  remitting  bank,  on  being  advised  that  the  note 
has  been  paid  to  its  correspondent,  at  once  pays  its  customer 
or  depositor.  These  transactions  are  constantly  occurring, 
and  no  question  is  ever  raised  until  one  of  the  banks  fails,  as 
sometimes  they  do  fail.  Then  it  is  that  the  customer  who  has 
indorsed  the  paper  in  blank,  and  thus  misled  the  bank  which 
collected  his  money,  and  that  bank  loses  thousands  of  dollars 
by  the  very  bank  he  has  so  often  trusted;  yet  wants  to  recover 
from  the  collecting  bank  the  money,  when  that  bank  never 
knew  he  had  any  interest  in  the  paper,  and  had  given  credit 
therefor  to  the  remitting  bank.  Under  these  cironmstances^ 
the  original  owner  of  the  draft  or  note  ought  not  to  be  per^ 
mitted  to  recover  from  the  collecting  bank. 

If  the  receiving  and  collecting  bank,  at  the  time  of  the 
mutual  dealings  with  the  bank  sending  paper,  had  notice  that 
such  bank  had  no  interest  in  the  bills  or  notes  transmitted,  and 
that  it  transmitted  them  for  collection  merely  as  agent,  then 
the  collecting  bank  would  not  be  entitled  to  retain  against  the 
bank  transmitting  such  paper  for  the  general  balance  of  the 
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aoooont  with  Buch  bank.  And  if  the  collecting  bank  had  no  no- 
tice that  the  bank  sending  the  remittance  was  merely  an  agent, 
bat  regarded  and  treated  it  as  the  owner  of  the  paper  trans- 
mitted, yet  the  collecting  bank  is  not  entitled  against  the  real 
owner,  unless  credit  was  given  to  the  bank  sending  the  paper, 
or  balances  suffered  to  remain  in  its  hands,  to  be  met  by  the 
negotiable  paper  transmitted,  or  expected  to  be  transmitted, 
in  the  usual  course  of  the  dealings  between  the  two  banks. 
But  if,  in  the  mutual  dealings  between  two  banks,  the  collect- 
ing bank  regarded  and  treated  the  bank  transmitting  nego- 
tiable paper  as  the  owner  of  such  paper  which  is  transmitted 
for  collection,  and  had  no  notice  to  the  contrary,  and  upon  the 
credit  of  such  remittance,  made  or  anticipated  in  the  usual 
course  of  dealing  between  them,  balances  were  from  time  to 
time  suffered  to  remain  in  the  hands  of  the  bank  sending  the 
remittance,  to  be  met  by  the  proceeds  of  such  negotiable  paper, 
then  the  collecting  bank  is  entitled  to  retain  against  the  real 
owner  of  the  paper,  for  the  balance  of  account  due  from  the 
bank  transmitting  such  paper. 

And  we  hold,  in  the  language  of  Taney,  C.  J.,  in  the  case  in 
1  Howard,  varying  the  language  to  suit  the  facts  in  the  case 
before  us,  that  as  there  had  been  for  several  years  mutual  and 
extensive  dealings  between  the  Penn  Bank  and  the  Exchange 
Bank,  and  an  account  kept  between  them,  in  which  they 
mutually  credited  each  other  with  the  proceeds  of  all  nego- 
tiable paper  transmitted  for  collection  when  received,  and  ac- 
counts were  regularly  transmitted  from  the  one  to  the  other, 
and  settled  upon  these  principles,  and  upon  the  face  of  the 
paper  transmitted  it  always  appeared  to  be  the  property  of  the 
respective  banks,  and  the  collecting  bank  had  no  notice  that 
the  transmitting  bank  did  not  own  the  paper,  and  such  paper 
was  transmitted  by  each  of  the  banks  on  its  own  account, 
there  is  a  lien  for  a  general  balance  of  account,  no  matter  who 
may  be  the  real  owner  of  the  paper. 

It  seems  to  me  that  these  principles,  thus  established,  are 
essential  to  the  general  good  of  a  banking  system,  and  are 
only  the  necessary  protection  that  banks  should  have  by  the 
mercantile  law;  and  as  it  is  necessary  for  the  protection  of 
the  banks,  it  is  also  essential  to  the  public  good.  If  it  were 
not  the  law,  the  banks  would  find  additional  obstacles  in  their 
way.  They  would  have  to  be  extremely  careful  in  transmit- 
ting paper,  in  the  directions  given,  and  in  the  correspondents 
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they  selected,  and  they  conld  not  transact  business  with  the 
facility  they  can  under  the  wise  and  just  rule  established  by 
the  supreme  court  of  the  United  States.  It  is  really  no  hard* 
ship  on  the  real  owner  of  the  paper.  In  many  if  not  in  most 
caseSi  he  gives  the  draft,  bill,  or  note  to  his  own  banker,  with 
his  indorsement  in  blank;  and  if  it  is  known  to  be  good,  it  is 
at  once  put  to  the  credit  of  his  account,  indorsed  in  blank,  or 
may  be  for  collection,  to  the  correspondent  who  collects  it,  and 
puts  it  to  the  credit  of  the  sending  bank;  and  at  intervals  the 
accounts  between  the  banks  are  adjusted  and  balances  remit- 
ted. If  a  customer  does  not  wish  to  trust  his  own  banker,  he 
can  restrict  his  indorsement  '*  For  collection,"  or,  as  in  Bank 
V.  Bankf  17  Reporter,  325,  where  the  indorsement  was:  ''  For 
collection.  Pay  to  the  order  of  0.  L.  Baldwin,  Cashier."  It 
was  held  that  the  legal  effect  of  the  indorsement  was  to  notify 
defendant  that  the  plaintiff  was  the  owner  of  the  checks,  and 
that  the  Newark  Bank  was  merely  its  agent  for  collection,  and 
that  defendant  was  liable  for  the  amount  of  the  checks  in  a 
suit  by  plaintiff  for  money  had  and  received. 

Here  there  is  nothing  to  indicate  that  the  Penn  Bank  was 
not  the  owner  of  the  Carroll  sight  draft.  If  Carroll  had  drawn 
that  draft  payable  to  his  own  order,  and  indorsed  it  *'  For  col- 
lection," then  it  would  have  shown  clearly  that  he  had  not 
parted  with  the  ownership  of  it.  But  he  directs  the  drawee 
to  "  pay  to  the  order  of  Penn  Bank."  This  would  indicate 
that  the  Penn  Bank,  being  designated  the  payee,  owned  the 
draft.  It  was  drawn  in  favor  of  the  Penn  Bank,  and  would 
indicate  that  Carroll  had  received  from  the  Penn  Bank  the 
value  of  the  draft.  The  Penn  Bank  indorsed  it,  '^  Pay  Ex- 
change Bank,  or  order,  for  account  Penn  Bank."  This  would 
indicate  clearly  that  the  Penn  Bank  claimed  to  own  the  draft; 
and  but  for  the  mutual  dealings  and  course  of  business  be- 
tween them,  it  would  have  been  the  duty  of  the  Exchange 
Bank  to  have  at  once  remitted  proceeds,  after  collection,  to  the 
Penn  Bank.  But  under  the  law  we  have  stated,  it  had  the 
right  to  place  it  to  the  credit  of  the  Penn  Bank,  and  hold  it 
for  any  balance  due  it.  This  case  comes  clearly  within  the 
rule  laid  down  in  1  Howard  and  6  Howard. 

But  it  is  insisted  that  in  the  letter  transmitting  the  draft 
is  the  abbreviated  *'  no  protest";  thus,  "  no  prin."  It  may 
mean  this;  I  cannot  tell.  It  is  not  explained  in  the  xeooidt 
and  if  it  means  ''no  protest,"  it  is  too  slight  evideooe  id 
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ownenhip  in  0ome  other  than  the  Penn  Bank  to  ahow  saoh 
fact 

The  judgment  of  the  drcnit  court  is  reveraed,  and  Jndg- 
ment  here  entered  for  the  defendant 


Bamkxr's  Lmr  ufow  Papbb  indorsed  for  ooUootum  by  a  oorrespoodiof 
bank  to  ooTor  a  balance  ezoeeding  the  amount  of  such  paper,  dne  from  theb 
eorreepondent  upon  the  latter's  failure:  MUUUn  ▼.  8httplei{^  86  Mo.  506| 
S8  Am.  Dm.  171,  and  note  174;  Dkterum  ▼.  Waton,  47  K.  Y.  439;  7  Am. 
Bep.  456;  Mamnie  Sathgi  Bank  ▼.  Bang$,  84  Ky.  135;  4  Am.  St.  Rep.  197» 
and  note  on  the  anbject  2(13}  see  wlbo  ChnthutUal  tte,  BaniY.  ITeoify  69  Tax. 
489;  6  Am.  St.  Bep.  85. 
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GoLTiN  V.   Bbpublioan  Yalley  Land   Assooia- 
TiON  AND  Lincoln  Land  Company. 

[2S  NIBBABKA,  7&] 

OOPT  ov  Deed  as  Evidekob.  —  Certified  copy  of  deed,  to  be  •dmunble. 
need  nofe  show  by  scroll  or  otherwiae  that  the  origiiuJ  wme  under  the 
■eal  of  the  corporation  making  it,  if  its  recitals  are  to  the  effect  that  U 
was  under  the  corporate  seal. 

F0881S8IOK  TO  BE  ADVSBaE,  SO  as  to  Set  the  statnte  of  limitations  in  opera- 
tion, must  be  actual,  open,  and  continuous,  accompanied  by  an  intention, 
under  claim  of  title,  on  the  part  of  the  occupant  to  hold  the  land  as 
owner.  Though  exclusive  and  hostile  to  the  real  owner  in  appearanee^ 
it  cannot  be  effectually  adverse,  unless  accompanied  by  the  intent  on 
the  part  of  the  occupant  to  make  it  so.  Naked  possession,  unaooom- 
panied  with  any  claim  of  right,  does  not  constitate  a  bar,  bat  inures  to 
the  benefit  of  the  real  owner. 

Ibbbletant  Evidence.  — When  there  is  nothing  in  the  issues  presented  to 
warrant  the  proof  offered,  it  is  properly  ezolnded. 

/•  M.  Hamilton,  and  HamUUm  cMd  Trewtt^  for  the  plaiotifi 
in  error. 

Marquettf  Deweese,  and  Hall,  and  W.  S,  Morlan^  for  the  de- 
fendants in  error. 

Resbb,  C.  J.    This  was  an  action  in  ejectment,  instituted 
by  defendants  in  error  against  plaintiff  in  error  for  the 
sion  of  the  southeast  quarter  of  the  southwest  quarter  of 
tion  15,  township  4,  range  23  west,  in  Furnas  County. 

The  petition  is  in  the  usual  form. 

Plaintiff  in  error  filed  his  answer,  consisting  of  three  connts: 
1.  A  general  denial  of  the  allogatioas  of  the  petition;  2.  That 
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the  pl^ntiffs'  alleged  cause  of  action  did  not  aconie  within 
ten  years  next  before  the  commencement  of  the  snit;  and 

3.  That  on  September  30,  1873,  plaintiff  in  error  entered  into 
possession  of  the  premises  in  dispute,  as  owner  thereof,  and 
has  continued  in  open,  notorious,  adverse,  and  exclusiye  po0- 
session  thereof  ever  since,  and  has  cultivated  and  improved 
the  same. 

There  was  a  jury  trial,  which  resulted  in  a  verdict  in  favor 
of  defendants  in  error. 

Plaintiff  in  error  brings  the  cause  to  this  court  by  petition 
in  error,  and  assigns  for  error:  1.  The  court  erred  in  admit- 
ting in  evidence  certain  deeds  introduced  by  defendants  in 
error  showing  their  claim  of  title;  2.  The  court  erred  in  giv- 
ing  certain  instructions  to  the  jury;  3.  The  court  erred  in 
refusing  to  give  certain  instructions  asked  by  plaintiff  in  error; 

4.  Errors  of  law  occurring  upon  the  trial;  and  6.  That  the 
verdict  is  not  sustained  by  sufficient  evidence. 

At  the  commencement  of  the  trial,  the  following  stipulation 
was  entered  into  by  the  parties  to  the  suit:  ''It  is  hereby 
stipulated  and  agreed  by  and  between  the  parties  hereto  thai 
certified  copies  of  certain  instruments  may  be  offered  in  evi- 
dence  without  proof  of  the  loss  of  the  originals,  subject  only  to 
the  objections  that  the  originals  would  be  subject  to,  the  plain* 
tiffs  admitting  that  they  contained  all  that  the  originals  con* 
tained." 

The  property  in  dispute  was  conveyed  by  plaintiff  in  error 
to  one  D.  N.  Smith,  on  the  thirtieth  day  of  September,  1873. 
Smith  conveyed  it  to  the  Republican  Valley  Land  Association^ 
the  deed  bearing  date  March  28,  1874.  The  Republican  Val* 
ley  Land  Association,  on  the  twenty-ninth  day  of  December^ 
1879,  conveyed  an  undivided  half-interest  in  the  property  to 
A.  E.  Touzalin,  trustee.  On  the  5th  of  May,  1880,  Touzalin 
conveyed  the  undivided  half-interest  to  the  Lincoln  Land 
Company. 

The  principal  objection  to  the  introduction  of  the  copies  of 
the  deeds  is  made  to  that  of  the  Republican  Valley  Land 
Association  to  Touzalin.  The  ground  of  this  objection  is,  that 
the  certified  copy  of  the  record  does  not  show  that  the  convey* 
ance  was  under  the  seal  of  the  corporation  making  the  con* 
veyance.  This  deed  is  executed  by  J.  S.  Schramm,  president 
of  the  Republican  Valley  Land  Association,  and  recites  that 
it  is  made  under  the  seal  of  said  association,  but  there  is 
nothing  on  the  certified  copy,  in  the  form  of  a  scroll  or  other- 
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wise,  to  indicate  that  the  seal  of  the  association  was  actually 
affixed  to  the  deed,  in  accordance  with  the  recital  therein  con* 
tained. 

In  Qriffin  v.  Sheffield,  88  Miss.  859,  77  Am.  Dec.  646,  a 
question  somewhat  similar  to  the  one  presented  in  the  case  at 
bar  arose  upon  a  certified  copy  of  a  deed  being  introduced  in 
evidence,  which  did  not  contain  any  proof,  by  a  scroll  or 
otherwise,  that  the  officer  before  whom  the  acknowledgment 
was  taken  actually  affixed  his  seal  to  the  certificate  of  ao- 
knowledgment.  It  was  there  held  that  the  deed  was  admis* 
sible  in  evidence,  and  that  it  was  not  necessary  that  a  certified 
copy  of  the  recorded  deed  should  show  that  the  impression 
of  the  official  seal  of  the  officer  who  took  the  acknowledgment 
was  affixed  thereto,  if  it  be  stated  in  the  body  of  the  certificate 
of  acknowledgment  that  it  was  certified  under  such  official 
seal. 

A  similar  question  arose  in  Oeary  v.  City  of  KansaSj  61  Mo. 
378,  and  it  was  there  held  that  a  statement  in  the  body  of 
the  certificate,  that  the  officer  who  made  it  affixed  his  seal 
of  office,  raised  the  presumption  that  such  was  the  fact,  and 
that  it  was  not  necessary  that  the  record  copy  should  contain 
a  copy  of  the  seal,  nor  any  indications  thereof  by  scroll. 

In  Smith  v.  DaU,  13  Cal.  610,  a  question  quite  similar  to 
the  one  in  this  case  was  presented.  The  deed  was  under  seal, 
and  recorded  on  the  day  of  its  execution,  but  on  the  books  of 
the  record  there  was  no  copy  of  the  seal  or  mark  indicating 
that  there  was  a  seal  to  the  instrument.  It  was  held  that  it 
was  not  necessary  that  the  seal  should  be  copied  upon  the 
record,  but  that  it  was  enough  if  it  appeared  from  the  record 
that  the  deed  copied  was  under  seal. 

The  question,  then,  does  not  arise  as  to  whether  the  deed 
from  the  Lincoln  Land  Association  to  Touzalin  was  under 
seal  or  not,  or  whether  the  seal  of  the  corporation  was  thereto 
affixed,  but  whether  it  was  necessary  that  the  certified  copy 
of  the  record  should  show  that  fact  in  order  to  its  admis- 
sibility. Under  the  authorities  cited,  we  think  it  was  not 
necessary,  and  there  was  no  error  in  admitting  the  copy  of 
the  deed  in  evidence. 

The  facts  in  this  case,  as  shown  by  the  record,  may  be 
briefly  stated  to  be,  that  in  the  year  1873  plaintiff  in  error 
conveyed  the  land  in  question  to  D.  N.  Smith.  At  that  time 
it  was  unfenced,  but  somewhat  improved,  and  a  crop  standing 
thereon.     Plaintiff  in  error  was  in  possession.     The  crop 
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resenred  from  the  sale.  By  the  testimony  of  plaintiff  in  error, 
it  appears  that  at  the  time  he  conveyed  the  land  to  Smith 
there  was  some  talk  about  plaintiff  in  error  remaining  in  pos- 
sessiony  but  just  what  that  conversation  was  is  not  clear, 
plaintiff's  memory  being  somewhat  defective  and  Smith  being 
dead.  It  was  known  by  plaintiff  in  error  that  Smith  was  not 
purchasing  the  land  for  farming  purposes,  and  nothing  was 
said  as  to  when  Smith  would  require  the  possession;  at  least, 
no  definite  time  was  fixed.  Plaintiff  in  error  remained  in 
possession  until  the  commencement  of  this  suit,  Smith  not 
objecting  so  long  as  the  title  remained  in  him.  The  taxes  have 
all  been  paid  by  Smith,  or  his  grantees,  plaintiff  in  error  hav- 
ing paid  nothing  since  his  conveyance.  I  think  it  may  be 
said  to  appear  reasonably  clear,  from  the  record,  that  plaintiff 
in  error  retained  the  possession,  by  Smith's  consent,  without 
any  purpose  of  asserting  ownership,  or  claiming  to  own  it^ 
until  after  the  year  1881. 

On  his  cross-examination,  his  attention  is  called  to  the  veri- 
fication of  a  petition  in  a  case  named,  which  occurred  in  the 
year  1881  or  1882.  He  was  asked  if  at  that  time  he  had 
made  up  his  mind  to  claim  or  keep  the  land.  His  answer 
was,  "I  don't  know  that  I  had  positively."  After  that  time 
his  attention  appears  to  have  been  called  to  the  fact  that  some 
decision  upon  the  question  of  adverse  possession  had  been 
made  by  this  court,  when  he  seems  to  have  decided  to  assert 
his  ownership,  but  no  notice  of  any  claim  or  right  to  the  land. 
or  that  his  possession  was  other  or  different  from  that  retained 
by  the  consent  of  Smith,  was  ever  given  to  defendants  in  error. 
So  far  as  appears  from  the  record,  his  possession  was  with  the 
consent  of  defendants  in  error,  or  their  grantors,  without  any 
intention  upon  his  part  to  assert  ownership. 

The  real  question  presented  in  the  case  is,  Was  such  pos- 
session a  sufficient  bar  to  the  present  action?  We  think 
clearly  not.  The  possession  must  not  only  have  been  actual, 
x>pen,  and  continuous,  but  it  must  have  been  accompanied  by 
an  intention  on  his  part  to  hold  the  land  as  the  owner  of  it. 
It  must  have  have  been  under  a  claim  of  ownership.  No 
matter  how  exclusive  and  hostile  to  the  real  owner  in  appear- 
ance, it  cannot  be  effectually  adverse  unless  accompanied  by 
the  intent  on  the  part  of  the  plaintiff  in  error  to  make  it  so. 
A  naked  possession,  unaccompanied  with  any  claim  of  right, 
will  never  constitute  a  bar,  but  will  inure  to  the  advantage  of 
the  real  owner.    As  was  said  in  Ewing  v.  Burnet^  11  Pet. 
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41,  "Tt  is  the  intention  which  afifects  the  character  of  the 
entry  and  possession."  And  as  was  said  in  ifcCrcichen  v.  City 
of  San  Francisco,  16Cal.  635,  "The  statute  of  limitation  runs 
only  in  favor  of  parties  in  possession  claiming  title  adverse  to 
the  whole  world."  There  can  be  no  doubt  but  that,  after  the 
conveyance  to  Smith,  plantifif  in  error  retained  possession 
with  the  understanding  upon  his  part  that  such  possession  was 
entirely  agreeable  to  Smith;  and  while  he  says  in  his  testi- 
mony that  it  was  his  purpose  to  hold  it  as  long  as  he  could, 
yet  we  found  nothing  which  would  show  a  purpose  to  bold  as 
owner,  and  against  Smith's  title;  the  statute  of  limitations, 
therefore,  did  not  run  in  his  favor,  and  it  must  be  presumed 
that  his  possession  was  in  accordance  with  or  subservient  to 
the  title  conveyed  to  Smith:  Jackson  v.  Parker,  3  Johns.  Gas. 
124;  Hiompson  v.  PiocJie,  44  Cal.  608;  Campau  v.  Lafferty,  50 
^ich.  114;  Oreenhill  v.  Biggs,  85  Ky.  155. 

It  is  contended  that  the  court  erred  in  giving  instructions 
to  the  jury  upon  its  own  motion  and  upon  the  request  of  de- 
fendants in  error,  and  in  refusing  to  give  instructions  asked 
'^y  plaintiff  in  error.  These  instructions  are  quite  lengthy, 
:and  it  is  not  deemed  necessary  to  copy  them  here.  It  must 
be  sufficient  to  say  that  the  views  taken  by  the  trial  court,  as 
expressed  in  the  instructions  given  and  those  refused,  corre- 
spond with  those  here  expressed,  and  there  was  no  error. 

Upon  the  trial,  it  was  sought  to  prove  by  plaintiff  in  error, 
upon  the  witness-stand,  that  he  had  not  received  the  con- 
sideration for  which  he  conveyed  the  land;  but  this  testimony, 
upon  objection,  was  excluded,  and  we  think  rightly,  for  the 
reason  that  there  was  nothing  in  the  issues  presented  which 
nvould  warrant  any  such  proof.  The  simple  questions  pre- 
sented were  the  title  of  the  defendant  in  error  and  the  plea  of 
ihQ  statute  of  limitations.  No  equities  were  presented  by  the 
answer,  and  therefore  none  could  be  proven.  The  judgment 
is  therefore  affirmed. 


Adversb  Possession,  Natubs  or  to  Set  »  Ofsratiom  Statotb  or 
Limitations:  Evana  v.  TVmp/eton,  69  Tex.  375;  6  Am.  St.  Rep.  71,  note  74; 
Woods  V.  MontevaUo  etc  Co.,  bi  Ala.  560;  5  Am.  St  Rep.  393;  Skerm  v. 
BrackeU,  36  Mina.  152. 

Certified  Copt  of  Deed,  when  admissible  in  evidence:  Chafnberlain  v. 
Bradley,  101  Mass.  188;  3  Am.  Rep.  331;  Hicks  v.  COeman,  25  CaL  122;  8S 
Am.  Dec  103,  note  124. 

Evidence  is  Inadmissible  to  prove  facts  not  alleged:  ShUUng  ▼.  Carmm^ 
27  Md.  175;  02  Am.  Dec  632;  Maynard  v.  Fireman's  Fund  Ins.  Co.,  84  CaL 
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tf;  91  Am.  Dee.  672;  Fhb^  r.  Qvirh  9  Minn.  IM;  8ft  Aak  Dee.  tt^  end 
Mie;  BonotU  ▼.  Chodwbi,  81  Goon.  74;  81  Am.  Deo.  160. 

FwMr  SKAT  Seal  Amzm  to  Dikd  n  Ck>BfOBA!n  Sial  d  Unnn» 
■ABT  wlieB  the  deed  ie  ahown  to  have  been  dnly  ezeonted  b j  ene  httfing  ea- 
tbflritsrs  nOZ^T.  Cy€^  17 IlL  IM;  63  Am.  Deo.  867. 


Speoeleheybb  V.  Dailbt. 

[a  Nbbbaska,  lOL] 

Jvnominr— Flbaxuho  Jubibdiotiov.— In  an  eofeloii  in  Nebfeeka 
en  a  Jwdywmt  tendered  by  the  circoit  court  of  Boone  Coontj,  Tndiene» 
it  in  not  neeeomry  to  allege  in  direct  terme  that  the  foreign  ooort  ia  a 
eevrt  of  general  Jvriadiction,  nor  that  joriadiction  waa  aoqnired  by  per- 
aooal  aerrioe  of  anmmonii,  nor  that  Judgment  waa  rendered  aa  required 
bgr  statate.  The  coart  in  which  the  aotioii  ia  broai^t  will  take  Judicial 
notice  that  the  ooort  rendering  the  Judgment  had  general  JuriediotJcn, 

/.  N.  Richards  and  D.  P.  Newcomer^  for  the  plaintiff  in 
error. 

Agee  and  Stevenson^  for  the  defendants  in  error. 

Reese,  C.  J.  Thia  action  waa  commenced  in  the  district 
court  of  Webster  County  by  defendants  in  error  against  plains 
tiff  in  error,  and  was  founded  upon  a  judgment  rendered  by 
the  circuit  court  of  Boone  County,  Indiana.  The  petition  ia 
in  the  usual  form,  with  the  exceptions  hereafter  referred  to^ 
for  declaring  upon  judgments  rendered  by  the  courts  of  gen* 
eral  jurisdiction  in  other  states. 

Plaintiff  in  error  filed  a  general  demurreri  which  was  over* 
ruled,  and  failing  to  answer  further,  a  judgment  was  rendered 
for  the  amount  due  upon  the  judgment  record  referred  to  in 
the  petition.  Upon  the  overruling  of  the  demurrer,  plaintiff 
in  error  excepted,  and  now  prosecutes  error  in  this  court, 
assigning  for  error  the  ruling  of  the  district  court  upon  such 
demurrer. 

That  part  of  the  petition  to  which  our  attention  is  especially 
directed  is  as  follows:  ''  The  said  plaintiffs  complain  of  the 
said  defendant  for  that,  on  the  twenty-second  day  of  Febru- 
ary, 1878,  the  said  plaintiffs  recovered  a  judgment  against 
said  defendant  as  administrator  of  the  estate  of  Stephen 
Specklemeyer,  then  deceased,  and  also  against  said  defend- 
ant, in  his  own  right  and  person,  in  the  Boone  County  circuit 
ooort,  in  the  state  of  Indiana,  in  the  sum  of  $1,146.66,  and 
$12.95  costs  of  suit,  in  an  action  then  pending  in  said  court. 


120  Spegxlembtxb  v.  Dailxt.  [Nebraska, 

wherein  the  said  Marcns  C.  Dailey  and  Samuel  S.  DaUej 
were  plainti£b,  and  the  said  Levi  J.  Specklemeyer,  as  admin- 
istrator of  Stephen  Specklemeyer,  deceased,  and  said  Levi  J. 
Specklemeyer  was  defendant.  Said  judgment  has  not  been 
paid,  nor  any  part  thereof,  except  the  sum  of  $126.49,  which 
was  paid  on  said  judgment  on  the  first  day  of  December, 
1884,  .  •  •  •  wherefore  said  plaintiffs  pray  judgment,"  etc. 

The  question  presented  is  as  to  the  sufficiency  of  the  peti- 
tion in  not  alleging  in  direct  terms  that  the  circuit  court  of 
Boone  County,  of  Indiana,  is  a  court  of  general  jurisdiction, 
nor  was  it  alleged  jurisdiction  was  acquired  by  personal  ser- 
vice of  summons,  nor  that  judgment  or  determination  was 
duly  made  or  given  as  required  by  section  127  of  the  Civil 
Code. 

This  contention  is  based  upon  a  decision  of  this  court  in 
Temer  v.  Englehart^  18  Neb.  167.  In  that  case,  the  judgment 
declared  on  in  the  answer  had  been  rendered  by  the  superior 
court  of  Cook  County,  Illinois.  In  writing  the  opinion,  the 
then  chief  justice,  Cobb,  uses  the  following  language:  "  This 
defense  was  demurrable  in  not  alleging  either  that  the  superior 
court  of  Cook  County,  Illinois,  is  a  court  of  general  jurisdic- 
tion, or  that  it  had  jurisdiction  of  the  subject-matter  of  the 
judgment  or  of  the  person  of  said  defendant.  Said  court  being 
a  foreign  tribunal  in  the  sense  of  the  law  and  authorities,  such 
allegation  was  necessary,  and  its  absence  could  be  taken  ad- 
vantage of,  either  by  demurrer  or  by  objection  to  the  introduc- 
tion of  testimony  under  that  paragraph  of  the  answer,  and 
perhaps  in  other  ways." 

We  have  no  doubt  of  the  correctness  of  that  decision,  but  do 
not  deem  it  authority  in  this  case.  There  is  nothing  in  the 
title  of  the  court  referred  to  which,  by  its  terms,  would  indicate 
that  it  is  a  court  of  general  jurisdiction,  and  therefore  it  was 
necessary  that  the  facts  conferring  such  jurisdiction  should  be 
pleaded.  But  in  the  case  at  bar  the  allegation  that  the  judg- 
ment was  rendered  by  the  Boone  County  circuit  court,  in  the 
state  of  Indiana,  was  a  sufficient  allegation  that  the  court 
rendering  the  judgment  was  a  court  of  general  jurisdiction. 

This  question  was  before  the  supreme  court  of  the  state  of 
Wisconsin,  in  Jarvis  v.  Robinson^  21  Wis.  523,  94  Am.  Dec. 
660,  and  it  was  there  held  that  the  allegation  in  the  petition 
that  the  judgment  upon  which  the  action  was  brought  was 
rendered  in  the  circuit  court  of  Kane  County,  state  of  Michi- 
gan, was  a  sufficient  allegation  that  the  court  was  one  of 
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general  jorisdictioD.  The  following  langnage  oooun  in  an 
opinion  written  bj  Chief  Justice  Dixon:  ^' I  think  where  the 
tide  clearly  indicates  a  court  of  general  jurisdiction  it  must 
be  so  understood,  and  is  equivalent  in  pleading  to  express 
averment  of  that  fact.  Such  is  the  title  here.  We  all  know 
that  the  circuit  courts  of  the  several  states  are  courts  of  gen« 
eral  jurisdiction,  as  well  as  we  know  that  the  courts  of  the 
justices  of  the  peace  are  not.  But  why  should  judges  assume 
a  degree  of  ignorance  on  the  bench  which  would  be  unpardon* 
able  in  them  when  off  of  it?'' 

In  Shotwell  V.  Harri^ony  22  Mich.  410,  it  was  decided  that 
the  courts  of  Michigan  would  take  judicial  notice  that  the 
supreme  court  of  Massachusetts  was  a  court  of  record.  And 
in  Butcher  v.  Bank  of  BrcwnsmUe^  2  Kan.  70,  83  Am.  Dec.  446, 
it  was  decided  that  where  a  petition  set  out  a  judgment  re- 
oovei:ed  in  the  court  of  common  pleas  in  Pennsylvania,  the 
courts  of  Kansas  would  take  judicial  notice  of  the  constitu- 
tions of  sister  states,  and  that  the  court  of  common  pleas  was 
a  court  of  general  jurisdiction. 

We  therefore  hold  that  the  allegation  of  the  petition  was 
sufficient  in  this  respect,  and  that  the  demurrer  was  properly 
overruled. 

The  judgment  of  the  district  court  is  therefore  affirmed* 


OcncpLAnrr  oh  Fobsxov  Judoicsiit  need  notall^ge  fhit  the  oofort  render* 
ing  it  had  joriediotion  either  of  the  cause  or  the  parties.  Such  Judgment^ 
if  completa  and  regular  on  ite  foce,  is  jprhna  fade  valid:  Cham  ▼.  Peofoi^  86 
Mhin.  177;  1  Am.  St.  Bep.  661,  note  663;  JarvU  ▼.  Robmmm,  21  Wis.  630| 
MAm.Dee.660;  wntra^  OMardr,  CTorRJer,  12  Bosh,  321;  23  Am.  Bep.  721. 
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12S  Nkbbasxa,  271.1 
VlimOB  AXD  VdIDII  —  OaKOXLLATZON  or  DkBD  IOB  FEAUl^nLUIT  BlFBB- 

BSRTAnoNS  BT  VxNDXX.  — Where  parties  to  a  deed  stand  on  an  eqoal 
footing,  expressions  of  opinion  as  to  the  value  of  the  property,  whetiier 
true  or  false,  will  not  constitute  fraud.  But  if  the  purchaser  resides 
near  the  property,  and  has  fuU  knowledge  of  its  situation  and  approxi* 
mate  value,  and  the  owner  resides  in  another  state,  without  any  Imowl- 
edge  on  the  subject,  opinions  as  to  value  by  the  purchaser,  which  he 
knows  to  be  much  below  the  real  value  of  the  property,  and  statements 
made  by  him  that  the  owner's  title  has  been  abrogated  by  tax  sales,  will 
be  sufficient,  where  the  property  was  purchased  for  a  grossly  inadequatt 
oooaideration,  to  set  aside  and  cancel  the  deed. 
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VmmB  iin>  VDnnEB  — CAVoxLLATioir  ov  Dbxd  iob  MnEDBiBurrA* 
TIOHB  BT  VsHDEX.  — Where  the  purchaser  does  any  aet,  or  makea  any 
declaration,  with  the  intention  of  misleading  the  eellert  and  preventing 
him  £rom  ascertaining  the  real  situation  of  the  property,  and  at  the  same 
time  oonoeals  from  him  a  material  fact  upon  which  he  relies,  and  ol 
which  the  Tendee  has  knowledge,  the  latter  is  gmlty  of  fnutdnJent  de» 
oeptioiit  for  which  the  deed  may  be  canceled. 

Sawyer  and  SneU^  for  the  appellant. 

BiUingsley  and  Woodward^  and  0.  M.  Lawbertwn^  for  the  ap- 
pellee. 

Maxwell,  J.  The  plaintiff  alleges  in  her  petition  that  ahe 
resides  in  Denver,  Colorado,  and  has  been  absent  from  Lin- 
coln since  1874;  that  she  was  the  owner  of  lot  2,  in  block  31, 
in  the  city  of  Lincoln,  which  lot  was  then  worth  between  six 
and  eight  thousand  dollars;  that  for  the  purpose  of  inducing 
her  to  sell  said  lot  for  a  wholly  inadequate  consideration, 
Dinges  called  on  her  at  her  home  in  Denver,  with  his  attor- 
ney, and  concealed  from  her  the  true  value  of  the  lot,  and 
falsely  and  fraudulently  represented  that  the  value  of  the  lot, 
exclusive  of  the  house,  was  not  more  than  two  or  three  hun- 
dred dollars;  that  her  title  had  been  extinguished  by  reason 
of  a  tax  deed,  but  in  order  to  clear  up  a  flaw,  he  wished  her 
signature  to  a  deed  as  a  simple  formality;  that  the  attorney  of 
Dinges,  at  his  instigation  and  in  his  presence,  professionally 
advised  her  that  under  the  Nebraska  law  and  decisions  her 
title  had  been  extinguished  by  the  tax  deed,  when  both  Dinges 
and  the  attorney  knew  that  such  wad  not  the  fact;  that  Din- 
ges falsely  represented  that  he  was  the  holder  of  said  tax  title, 
and  that  he  would  bring  suit  against  her,  and  put  her  to  great 
trouble  and  expense,  and  that  she  would  be  arrested  and 
brought  to  Lincoln,  unless  she  consented  to  give  him  a  deed  to 
the  lot  for  one  hundred  dollars;  that  on  account  of  sickness  in 
her  family,  she  had  no  opportunity  to  consult  with  an  attorney 
as  to  her  rights;  that  she  was  wholly  ignorant  of  her  rights, 
except  as  advised  by  Dinges  and  his  attorney;  that  she  had 
no  knowledge  of  the  real  value  of  her  lot,  and  had  heard 
nothing  concerning  its  value  for  a  number  of  years;  that  she 
was  distressed  by  sickness  in  her  family,  by  poverty,  and  the 
need  of  money,  and,  relying  wholly  and  implicity  upon  the 
statements  of  Dinges  and  his  attorney,  for  one  hundred  dol- 
lars she  executed  a  warranty  deed,  with  full  covenants  except 
as  to  taxes;  that  Dinges  is  not  and  never  was  the  owner  of  a 
tax  title  to  said  lot,  and  never  had  any  contract  or  arrange 
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ment  bj  which  he  coald  buy  in  said  tax  title,  if  one  existed; 
that  if  there  is  any  tax  title  to  said  lot,  the  same  is  void,  and 
her  right  of  redemption  not  extinguished;  all  of  which  was 
well  known  to  Dinges  and  his  attorney  at  the  time  they  told 
Ler  to  the  contrary;  and  that  all  the  statements  made  by 
Dinges  were  made  with  the  intent  to  cheat  and  defraud  her 
out  of  her  property,  by  taking  advantage  of  her  ignorance  and 
foyerty,  want  of  knowledge  of  the  value  of  the  lot  and  her 
rights  therein,  and  her  distress  of  mind  consequent  upon  long 
^''^kness  in  the  family. 

The  defendant  filed  a  general  demurrer  to  the  petition, 
wl  ich  was  overruled,  to  which  the  defendant  excepted,  and 
DOW  assigns  the  overruling  of  the  same  for  error. 

The  demurrer  was  properly  overruled.  Where  parties  stand 
on  an  equal  footing,  expressions  of  opinion  as  to  the  value  of 
certain  property  will  not  usually  be  considered  so  material 
that  misstatoments  will  constitute  fraud.  But  where  the  pur- 
chaser resides  near  the  property  in  this  state,  and  has  full 
knowledge  of  its  situation  and  approximate  value,  and  the 
owner  resides  in  another  state,  without  any  knowledge  on  that 
subject,  expressions  of  opinions  as  to  value  by  such  purchaser, 
which  he  knows  to  be  much  beneath  the  true  value  of  the 
property,  and  statements  made  by  liim  that  the  owner's  title 
has  been  abrogated  by  reason  of  a  sale  of  the  property  for 
taxes,  will  be  sufi&cient,  where  the  property  was  purchased  for 
a  grossly  inadequate  consideration,  to  set  aside  the  deed.  The 
petition,  therefore,  does  state  a  cause  of  action. 

Upon  the  overruling  of  the  demurrer,  the'  defendant  filed  an 
answer,  in  which  he  admits  the  execution  of  the  deed;  second, 
alleges  that  the  lot  had  no  market  value;  third,  that  at  the 
time  of  said  purchase,  said  lot  was  in  the  adverse  possession 
of  one  Herman  Koenig,  who  claimed  to  be  the  owner  of  the 
same  by  reason  of  a  tax  title  issued  in  1875,  and  adverse  pos- 
session thereunder  for  more  than  ten  years. 

The  plaintiff  filed  a  reply,  which  it  is  unnecessary  to  notice. 

The  testimony  tends  to  show  that  early  in  February,  1887, 
Herman  Koenig  was  in  possession  of  the  lot  in  question  under 
a  tax  deed.  The  testimony,  however,  fails  to  show  that  Mr. 
Koenig  had  been  in  possession  a  sufficient  length  of  time  to 
give  him  title  by  adverse  possession.  In  fact,  it  shows  that 
he  had  not  had  such  possession  for  the  requisite  time.  The 
defendant  applied  to  Mr.  Koenig  to  purchase  the  lot,  and  was 
informed  by  him  as  to  the  state  of  his  title,  and  it  was  ver- 
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bally  agreed  fhat  be  would  sell  bis  interest  to  tbe  defendant 
for  tbe  snm  of  two  thousand  dollars,  it  being  understood  that 
the  legal  title  was  in  tbe  plaintiff.  Tbe  testimony  shows 
that  the  lot  at  this  time  was  worth  from  two  thousand  five 
hundred  to  six  thousand  dollars,  the  fair  value  apparently 
being  about  five  thousand  dollars.  The  defendant  thereupoa 
commenced  a  search  for  the  plaintiff,  and  after  considerable 
difficulty,  found  her  in  Denver.  At  Denver,  the  defendant  em- 
ployed an  attorney,  and  called  upon  the  plaintiff  to  endeavor 
to  purchase  the  lot  in  question.  The  plaintiff  testifies  that 
the  attorney,  in  the  presence  of  the  defendant,  said,  "His 
[the  defendant's]  deed  was  better  than  mine;  my  deed  was 
no  good  whatever;  that  after  the  lot  was  sold  for  taxes,  that 
I  could  n't  redeem  it  or  claim  it;  that  all  he  wanted  was  my 
signature  to  his  deed;  that  he  just  wanted  a  link  in  there, 
and  that  my  deed  wasn't  any  good  anyway,  and  that  he 
wanted  my  signature.  He  wanted  to  know  why  I  had  n't  re- 
deemed it.  I  told  him  that  I  had  been  sick,  and  that  sick- 
ness was  the  reason  why  I  hadn't  redeemed  the  property, 
and  that  I  have  n't  the  money."  He  said:  "That  was  no  ex- 
cuse. Do  you  know  what  I  can  do  with  you  for  not  clearing 
up  this  title?  I  can  arrest  you,  and  take  you  to  Lincoln,  and 
make  you  clear  up  this  tax  title,  and  it  will  cost  you  more 
than  the  property  is  worth.  We  can  put  off  this  suit  from 
time  to  time  till  you  won't  gain  anything." 

The  attorney  testifies  on  that  point:  "  I  first  introduced 
myself  to  the  plaintiff,  Mrs.  Morgan,  as  an  attorney  from  the 
office  of  Patterson  and  Thomas,  and  introduced  Mr.  Dinges, 
the  defendant,  to  her,  and  told  her  that  we  wanted  to  have  a 
talk  with  her  about  a  certain  lot  in  the  city  of  Lincoln,  of 
which  she  was  at  one  time  the  owner.  She  said  that  she  had 
been  the  owner  of  the  lot  about  which  we  were  speaking,  and 
I  then  told  her  that  I  had  been  informed  that  she  failed  to 
pay  the  taxes  on  that  lot  for  a  long  space  of  time;  I  think  I 
said  for  ten  or  fifteen  years;  and  I  also  told  her  that  if  that 
was  the  case,  in  all  human  probabilities  somebody  had  the  title 
to  that  lot  through  a  tax  sale.  She  told  me  that  it  was  true  that 
she  had  not  paid  tbe  taxes  on  the  lot  for  a  long  time,  but  said 
that  she  had  been  unable  to  do  so,  on  account  of  sickness  in 
her  family,  and  on  account  of  lack  of  money  to  pay  the  taxes. 
I  told  her  that  of  course  that  was  very  unfortunate,  but  at  the 
same  time,  in  law,  that  would  be  considered  no  excuse  for  not 
paying  the  taxes,  and  that,  as  I  had  before  stated,  the  prop- 
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erij  had  in  all  human  probabilty  been  sold  for  taxes,  and 
a  deed  given,  and  that  what  we  wanted  to  know  was  the  least 
she  wonld  take  to  give  a  deed  for  whatever  interest  she  might 
have  remaining  in  that  property  in  order  that  the  owner  of 
the  tax  sale  might  have  a  clear  title  of  record.  She  stated  to 
us  that  she  had  heard,  through  a  gentleman  in  Lincoln,  — 
I  think  his  name  was  Brown,  —  that  the  property  had  been 
sold  for  taxes;  and  she  further  said  that  she  received  word 
from  Lincoln  that  it  would  be  necessary  for  her  to  come  there 
in  order  to  reclaim  the  property." 
He  further  testified:  — 

'*Q.  Did  you  at  any  time  or  in  any  manner  inform  or 
threaten  the  plaintiff  that  if  she  did  not  sell  her  interest  in 
this  lot  that  you  would  arrest  her,  and  take  her  to  Lincoln, 
and  make  her  clear  up  this  tax  title,  and  that  it  would  cost 
her  more  than  the  property  was  worth? 

''A.  No;  I  did  not.  I  told  Mrs.  Morgan,  however,  that  the 
owner  of  the  tax  title  could  bring  a  suit  against  he^  to  compel 
her,  or  rather  not  to  compel  her,  but  to  clear  a  cloud  from  his 
title  by  reason  of  the  fact  that  the  record  showed  her  to  be  the 
owner  in  fee-simple.  And  I  did  say  to  her  at  that  time  that 
she  would  be  put  to  considerable  cost  and  expense  to  defend 
that  suit  in  case  the  holder  of  the  deed  should  bring  such  a 
Buit.  I  would  like  to  continue  that  answer,  but  I  never  in  any 
way  or  manner  said  or  intimated  to  Mrs.  Morgan  that  it  would 
be  possible,  under  any  circumstances  or  conditions,  to  arrest 
her,  or  to  bring  any  criminal  charge  against  her  whatever. 

"  Q.  Was  anything  said  by  either  you  or  the  defendant,  at 
any  conversation  with  the  plaihtiff,  in  regard  to  her  arrest,  or 
of  the  power  of  the  defendant  to  compel  her  to  go  to  Lincoln, 
Nebraska? 

^'A.  Nothing,  except  as  I  have  already  stated,  that  I  told 
her  a  suit  could  be  brought  to  clear  a  cloud  from  the  title." 
He  also  testified  as  follows: — 

^*  Q.  Did  either  you  or  the  defendant  state  to  Mrs.  Morgan 
what,  in  your  opinion,  the  lot  was  worth  at  this  time?" 

''A.  No;  I  think  not.  Mrs.  Morgan  asked  us  what  we 
thought  the  property  was  worth,  and  not  knowing  anything 
about  it  mysdf,  I  could  not  tell;  but  Mr.  Dinges,  the  defend- 
ant, told  her  that  some  time  ago,  I  think  he  said  about  two 
years  and  a  half  ago,  the  property  had  been  sold  for  eight 
hundred  or  nine  hundred  dollars,  I  am  not  sure  which  now." 
*'  Q.  Did  either  you  or  the  defendant  inform  or  advise  the 
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plaintiff  that  her  interest  in  the  property  was  of  no  yalo9 
whatever?" 

"A.  Not  in  that  way.  I  did  tell  Mrs.  Morgan  that  if  no 
taxes  had  been  paid  on  the  place  by  her  for  the  past  fifteen 
years,  that  in  all  human  probability  she  had  no  more  title  to 
the  premises  than  I  have." 

The  testimony  also  shows  that  the  plaintiff  was  unaccus- 
tomed to  the  transaction  of  business,  and  knew  nothing  of  the 
real  value  of  this  property.  She  states,  and  it  is  apparent 
from  the  record,  that  she  had  been  unable,  from  poverty,  to 
pay  the  taxes  on  the  lot  in  question;  that  her  children  had 
been  sick  with  the  measles,  and  she  lived  at  least  one  mile 
from  the  business  portion  of  the  city  of  Denver,  and  from  an 
attorney's  office;  that  her  children  were  too  young  to  leave 
alone,  and  that  her  husband  was  absent  during  the  day,  in  the 
employ  of  the  railroad  company,  and  personally  knew  noth- 
ing of  the  value  of  the  lot.  The  plaintiff  seems  to  have  sup- 
posed that  the  attorney  who  appeared  with  the  defendant  was 
a  member  of  the  law  firm  of  Patterson  and  Thomas,  and 
claims  to  have  had  great  confidence  in  his  statements.  How- 
ever this  may  be,  the  defendant  and  his  attorney,  when  asked 
by  the  plaintiff  as  to  the  value  of  the  lot,  concealed  the  fact  aa 
to  its  true  value,  and,  by  indirection  and  innuendo,  in  effect 
stated  that  her  interest  had  passed  by  the  tax  sale,  and  was 
of  little  or  no  value  whatever.  These  statements,  so  far  aa 
this  record  shows,  were  false.  The  amount  of  taxes  due  on 
the  lot  was  somewhat  in  excess  of  three  hundred  dollars,  but 
no  valid  tax  deed  has  been  shown.  The  statements,  there- 
fore, were  wholly  unauthorized.*  The  case,  in  some  of  its  facts, 
is  similar  to  that  of  Swimm  v.  Buahj  23  Mich.  99. 

In  that  case,  the  defendant  owned  a  farm  near  the  city  of 
Owosso;  the  plaintiff  resided  near  said  farm,  and  was  well 
acquainted  with  its  value.  Bush  was  a  resident  of  Pennsyl- 
vania. In  May,  1S68,  four  persons  had  written  to  Bush  to 
negotiate  for  the  purchase  of  the  farm,  but  nothing  had  been 
done  to  close  with  them.  Early  in  June  of  that  year,  Swimo. 
went  to  see  Bush,  and  when  asked  concerning  the  value  of  the 
land,  said  it  was  not  worth  four  thousand  nor  three  thousand 
dollars,  and  that  he  had  not  expected  to  pay  more  than 
two  thousand  eight  hundred  dollars,  but  that  he  would  give 
three  thousand,  as  his  wife  was  born  on  it,  and  had  an  affection 
for  it;  an  offer  of  three  thousand  for  it  had  been  made  in  one 
of  the  letters  written  by  one  Martin  to  Bush.    Swimm  pur- 
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chased  the  him  for  three  thonsand  dollars,  paying  four  htin- 
hundred  dollars  down,  with  a  provision  for  adequate  security 
upon  the  making  of  the  deed.  The  testimony  showed  the 
land  at  that  time  to  be  worth  four  thousand  dollars,  as  Swimm 
well  knew.  The  court  set  the  contract  aside,  as  having  been 
obtained  by  fraud,  and  taxed  all  the  costs  to  Swimm.  The 
.court  say,  page  10:  '^  It  is  just  as  clear  that  Swimm  knew 
this,  and  gave  him  the  answers  and  made  the  representations 
in  order  to  induce  him  to  believe  he  was  getting  the  outside 
value  of  the  land,  and  that  it  would  not  be  safe  to  lose  a  good 
offer.  The  representations  were  of  the  greatest  materiality, 
and  referred  to  the  matters  on  which  any  sensible  man  would 
found  his  conclusions.  The  sale  was  the  result  of  nothing  but 
the  urgency  and  deceit  of  Swimm,  and  such  statements,  com- 
ing from  a  man  of  undoubted  character  (as  Swimm  was  nat- 
urally assumed  to  be,  under  the  circumstances),  might  have 
deceived  a  man  of  more  experience  than  Bush,*' 

In  Turner  v.  Harvey^  Jacob,  178,  Lord  Eldon  adverts  to 
the  general  principle  "  that  parties  dealing  for  an  estate  have 
a  right  to  put  each  other  at  arm's-length;  and  that  if  the  pur- 
chaser knows  that  there  is  a  mine  upon  the  estate,  and  the 
vendor  makes  no  inquiry,  the  former  is  not  bound  to  give  him 
information  thereof."  He  says,  however,  "  Very  little  is  suffi- 
cient to  affect  the  application  of  that  principle;  if  a  word,  if  a 
single  word  be  dropped  which  tends  to  mislead  the  vendor, 
that  principle  will  not  be  allowed.to  operate." 

On  commenting  on  this  rule  in  Livingston  v.  Peru  Iron  Co.^ 
2  Paige,  393,  Chancellor  Walworth  says:  "Certainly  if  the 
purchaser  does  not  act,  or  makes  any  declaration  with  the 
intention  of  misleading  the  seller  and  preventing  him  from 
ABcertaining  the  real  situation  of  the  property,  and  at  the  same 
time  conceals  from  him  a  fact  which  he  knows  to  be  material, 
^^  IB  guity  of  fraudulent  deception." 

To  the  same  effect  are  Haygarth  v.  Wearing,  L.  R.  12  Eq. 
320,  328;  Rawlins  v.  Wickham,  3  De  Gex  &  J.  804;  1  Giff.  855; 
itartin  v.  Jordan,  60  Me.  531 ;  Coon  v.  Atwdl^  46  N.  H.  510; 
Simar  v.  Canaday,  53  N.  Y.  298;  13  Am.  Rep.  523;  Van 
Epps  V.  Harrison,  5  Hill,  63;  40  Am.  Dec.  314;  Reid  v.  Flip- 
pen,  47  6a.  273;  Morehead  v.  Eades,  3  Bush,  121;  Sieveking  v. 
lazier,  81  Ind.  14;  Harvey  v.  Smith,  17  Id.  272;  Davis  y.Jack^ 
»on,  22  Id.  233;  McFadden  v.  RobUon,  35  Id.  24;  AUin  y.  Millu 
•WH72  Dl.  201;  Neil  v.  Cummings,  75  Id.  170;  Faribault  v- 
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SaUr,  18  Minn.  228;  Gifford  v.  CarviU,  29  Cal.  589;  Cruen  T. 
Fesder,  89  Id.  886. 

The  defendant,  while  claiming  to  the  plaintiff  that  she  had 
no  title,  showed  his  insincerity  by  obtaining  from  her  a  war- 
ranty deed  with  covenants  against  all  encumbrances  except 
taxes  and  tax  liens.  This  deed  was  prepared  by  his  attorney, 
evidently  with  his  consent  and  concurrence.  The  judgment 
of  the  district  court  having  been  for  the  plaintiff,  it  is  clearly 
right,  and  is  affirmed. 

ATon>ANGB  07  CJoNVETAiroa  07  Land  by  the  grantor  for  miflrepreaeiita- 
tions  of  material  facts  made  by  the  grantee:  Harris  v.  Tyson^  24  Pa.  St.  a47| 
64  Am.  Dea  661,  note  667;  Barnard  v.  Duncan^  3S  Mo.  170;  90  Am.  Deo, 
416,  note  426;  Jtaan  ▼.  T<mlmint  0  Ala.  662;  44  Am.  Dec.  448^  note  463; 
ler  V.  MaJian^  25  AUk  445;  60  Am.  Dea  530,  and  note  533. 
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\n  NiBBABKA,  47Q.J 

Landlord  and  Tenant.  — Ck>NyETANOB  or  Leased  Peemibbs  Cabrtw  wim 
It  the  Right  to  All  Rents  eabseqaently  falling  dne. 

Deed.  — An  Ezoeftion  is  a  Withdrawal  from  the  operation  of  the  gnmft 
of  some  part  of  the  thing  granted,  and  if  valid,  the  title  to  the  thing 
excepted  remaina  in  the  grantor,  as  if  no  grant  had  been  made. 

Deeds. — Reservation  in  a  Deed  ia  of  some  new  thing  iasoing  oat  of  wbai 
is  granted,  and  while  not  a£Eecting  the  title  to  what  is  granted^  maj 
reserve  to  the  grantor  a  right  to  the  use  or  enjoyment  of  a  part  thereoL 

CoNTETANCBS  ov  Land,  Under  the  Compiled  Statutes  of  Nebraska  of  18879 
chapter  73,  sections  50  to  63,  pass  all  interest  of  the  grantor  tberaiiiy 
unless  a  contrary  intent  can  be  reasonably  inferred  from  the  terms  oaodi 
and  in  construing  them  it  is  the  duty  of  the  court  to  carry  into  efiboi 
the  true  intent,  as  far  as  ouch  intent  is  consistent  with  law. 

BfQTMy  White^  and  Mapes^  for  the  plaintiff  in  error. 

W.  IT.  Hunger  and  E.  F.  Oray^  for  the  defendants  in  error. 

Reese,  C.  J.  On  the  twenty-ninth  day  of  April,  1886,  C.  F. 
Eiselcy  leased  to  George  Weigle  certain  real  estate  for  a  term 
beginning  on  the  first  day  of  March,  1885,  and  ending  on  tba 
first  day  of  March,  1886.  The  rent  reserved  was  two  fifths  of 
all  wheat,  barley,  rye,  oats,  and  corn  raised  on  the  premisea 
during  the  season  of  1885,  to  be  delivered  on  or  before  Janu- 
ary 1,  1886.  On  the  thirtieth  day  of  April,  1885,  Eiseley,  the 
landlord,  sold,  and  by  warranty  deed  conveyed,  the  real  estate 
to  defendants  for  the  consideration  of  nine  thousand  dollars. 
The  land  is  conveyed  '*  subject  to  a  lease  which  expires  March 
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1, 1SS6.''  This  language  immediately  follows  the  description 
of  the  property.  At  the  time  of  the  execntion  of  this  deed 
the  tenant  was  in  possession  of  the  real  estate.  During  the 
year  1886,  the  share  of  the  crop  due  to  the  landlord  was 
delivered  to  defendants,  and  this  suit  is  brought  by  the  yen- 
dor,  JBliseley,  for  the  value  of  the  rent  collected  by  them.  The 
cause  was  tried  by  the  district  court,  which  resulted  in  a 
judgment  in  favor  of  defendants.  Plaintiff  brings  error  to 
this  court. 

The  only  question  involved  in  the  case  is  the  construction 
to  be  placed  upon  the  language  of  the  deed  referring  to  the 
lease.  Was  the  rent  reserved  by  the  terms  of  the  lease,  and 
which  was  to  accrue  after  the  conveyance,  reserved  to  the 
grantor,  by  the  language  used  in  the  deed?  or  was  the  grantee 
entitled  thereto? 

It  is  contended  by  plaintiff  in  error  that  the  language  used 
constitutes  an  exception  out  of  the  grant ;  that,  fairly  con- 
strued, it  means  that  the  grantor  reserves  the  use  of  the  prem- 
ises conveyed  until  the  Ist  of  March,  1886;  while  upon  the 
part  of  defendants  in  error  it  is  insisted  that  the  words  are 
not  an  exception,  because  nothing  is  excepted  or  taken  out  of 
the  thing  conveyed,  nor  yet  a  reservation,  because  nothing 
new  is  created  and  reserved  to  the  grantor  out  of  the  thing  so 
conveyed;  that  it  is  merely  a  recital  of  a  prior  estate,  then 
vested  in  a  third  party,  and,  to  this  extent,  a  qualification  of 
the  covenant  of  warranty  contained  in  the  deed. 

An  exception  is  said  to  be  a  withdrawal  from  the  operation 
of  the  grant  of  some  part  of  the  thing  granted,  while  a  reser- 
vation  is  of  some  new  thing  issuing  out  of  what  is  granted. 
Thus  where  real  estate  is  granted,  a  portion  thereof  may  be 
excepted  from  the  terms  of  the  conveyance,  or  the  trees  or 
woods  growing  thereon.  If  the  exception  be  valid,  the  title 
to  the  thing  excepted  remains  in  the  grantor  the  same  as  if 
no  grant  had  been  made.  A  reservation,  while  not  affecting 
the  title  to  the  thing  granted,  may  reserve  to  the  grantor  a 
right  to  the  use  or  enjoyment  of  a  portion  thereof,  as  an  ease- 
ment, the  right  to  pass  over,  or  the  like.  Applying  these 
rales  to  the  deed  in  question,  we  are  led  to  conclude  that  the 
purpose  of  the  language  used  was  a  limitation  upon  the  title 
conveyed,  and  upon  the  covenants  of  warranty.  It  conveyed 
the  land,  subject  to.  whatever  rights  the  tenant  might  have 
Under  his  lease,  but  reserved  to  plaintiff  no  additional  or 
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greater  right  than  he  would  have  had  had  the  words  referred 
to  been  omitted. 

By  the  provisione  of  our  statutes,  every  conveyance  of  real 
estate  shall  pass  all  interest  of  the  grantor  therein,  unless  a 
contrary  intent  can  be  reasonably  inferred  from  the  terms 
used:  Com.  Stats.  1887,  c.  73,  sec.  50.  And  in  the  construc- 
tion of  conveyances  of  real  estate,  or  interest  therein,  it  shall 
be  the  duty  of  the  courts  to  carry  into  effect  the  true  interest 
(intent)  so  far  as  such  intent  is  consistent  with  the  rules  of 
law:  Id.,  sec.  53. 

We  think  it  cannot  be  questioned  that,  as  a  general  rule, 
the  conveyance  of  a  reversion  carries  with  it  the  rent  accruing 
and  becoming  due  after  such  conveyance.  Upon  this  we 
think  the  authorities  are  in  harmony,  although  a  different 
rule  would  apply  where  the  rent  was  due  and  remaining  un- 
paid: See  Moffett  v.  Armstrong^  40  Iowa,  484j  Ahercrowbie  v. 
Redpathy  1  Id.  Ill;  Van  Driel  v.  RoHerz,  26  Id.  575;  2Wna- 
end  V.  IseiJberger^  45  Id.  670;  TFiZHrw  v.  Vashbinder^  7  Watts, 
378;  Cobel  v.  Cohel,  8  Pa.  St.  342;  2  Bouvier's  Law  Diet,  tit. 
Bent. 

The  lease  to  Weigle,  being  nothing  more  than  a  grant  of  the 
temporary  possession  of  the  land  in  consideration  of  the  rent 
reserved,  gave  him  the  right  of  such  possession  during  the 
term  of  the  lease  or  grant;  but  while  it  is  true  that  defendants 
could  not  have  questioned  his  right  to  such  possession  had 
the  deed  contained  no  limitation,  yet  plaintiff  would  have 
been  bound,  upon  the  covenants  of  his  warranty,  to  account  to 
defendants  for  the  value  thereof  had  not  the  clause  been  in- 
serted in  the  deed.  Following,  therefore,  the  direction,  of 
section  53  of  the  statutes  above  referred  to,  in  so  construing 
the  deed  as  to  carry  into  effect  the  true  intent  of  the  parties, 
we  must  hold  such  to  have  been  the  purpose  of  the  limitation. 

Wo  have  carefully  considered  all  the  authorities  referred  to 
by  plaintiff,  as  well  as  others  bearing  upon  the  application  of 
the  principle  insisted  upon  by  him,  yet  we  are  unable  to  adopt 
the  conclusion  reached  by  his  counsel,  although  the  case  can- 
not be  said  to  be  entirely  free  from  doubt. 

The  judgment  of  the  district  court  is  affirmed. 

Rbnt  Reserved  vx  Leasb  passes  with  the  land  by  a  oonveyMioe  of  the 
latter:  Musaey  v.  HoU,  24  N.  H.  248;  55  Am.  Deo.  234,  and  note  241;  MWer 
V.  Siagner,  3  B.  Moo.  58;  38  Am.  Dec.  178. 

ExcBFnoN  IN  Deed,  What  is:  Rich  v.  ZeiUdorf,  22  Wis.  544;  99  Am. 
Dec.  81;  see  also  WaU  v.  Baldwin,  GO  Mich.  622;  1  Am.  St.  Rep.  551. 
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RaBKKVATioir  n  Disd,  What  is:  I^eh  ▼.  ZeUsdorff,  22  Wis.  54i;  99  Am. 
Bee.  81;  Dyer  y.  Sa^fard^  9  Met.  395;  43  Am.  Dec.  399. 

In  CbKOTKUffiON  07  Dkcds,  First  Rulk  is,  that  the  intention  of  the 
parties  will  be  e£foctaated  if  possible;  and  the  second  is,  that  this  intention 
jfl  to  be  Moertaiiied  from  all  their  tenns,  considered  together:  Lowdermilk  v. 
nptUcl,  98  K.  a  299;  BradlegY.  Zekmer,92VaL  685;  yet  whatever  the  in- 
tgntiffli  may  be^  nothing  will  pass  by  a  deed  except  what  is  described  thereins 
Tftoycrr.  Fkdom,  108 N.  T.  384. 


MaTHBWS   V.   TOOGOOD. 

[28  1fDnASKA,681] 

OoirroH%   DmaaunBB  Bxlaxdvo  to  the  Allowanob  ov  IiimuaT  upok, 

cited  by  the  court. 
IiTTEBXST  UPON  Ihtsbbt,  docisians  respecting  the  allowance  of,  cited  by 

theconrt. 
IHTBBS8T  UPON  A  Ck>UF0N,  OB  Intebbst  Notx,  Is  forbidden  by  the  statute 

of  Nebraska,  in  all  cases  where  the  allowance  of  such  interest,  though 

expressly  agreed  to  be  paid,  would  result  in  the  payee's  receiving  a. 

greater  sum  than  ten  per  cent  per  annum  on  the  amount  of  his  loan. 

Dawes,  FosSj  and  Stephens^  for  the  plaintiff  in  error. 
Abbott  and  Abbott^  for  the  defendants  in  error. 

BsBSB,  C.  J.  The  original  action  in  this  case  was  instituted 
in  the  district  court  of  Saline  County,  for  the  purpose  of  fore* 
closing  a  mortgage  giyen  to  secure  a  promissory  note  for  four 
thousand  four  hundred  dollars,  dated  May  2,  1885,  and  due 
May  2, 1887,  with  interest  from  date  at  the  rate  of  ten  per  cent 
per  annum,  payable  semi-annually,  as  per  coupons  attached  to 
the  note.  There  is  one  interest  coupon  remaining  attached  to 
the  note,  which  is  as  follows: — 

"$220.  May  2, 1887. 

^'  We  promise  to  pay  to  Luther  P.  Mathews,  or  order,  two 
hundred  and  twenty  dollars,  being  interest  to  that  date  on  my 
note  of  four  thousand  four  hundred  dollars.  This  interest 
note  to  draw  ten  per  cent  per  annum  from  maturity." 

Upon  trial  before  the  district  court,  a  decree  was  rendered 
in  favor  of  plaintiff  in  error  for  the  full  amount  claimed,  ex- 
cepting the  interest  demanded  upon  the  coupon  note  after  its 
maturity.  This  the  court  refused  to  allow  to  the  plaintiff,  and 
this  action  of  the  district  court  is  now  assigned  for  error. 

There  was  no  appearance  at  the  hearing  in  this  court  by 
defendants  in  error,  and  in  the  examination  of  the  questioii 
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before  us  we  have  been  without  the  benefit  of  a  brief  upon  that 
side  of  the  case. 

In  the  examination  of  the  question  involved,  we  find  a  sharp 
conflict  of  authorities,  and  it  is  impossible  to  harmonize  them. 
We  here  give  a  brief  statement  of  the  holdings  of  the  courts 
upon  some  of  the  questions  bearing  upon  this  case. 

The  following  cases  hold,  substantially,  that  coupons, 
whether  detached  from  the  bonds  or  not,  draw  interest  after 
their  maturity:  City  of  Aurora  v.  West,  7  Wall.  82;  Langston 
V.  South  Carolina  R.  R.  Co.,  2  S.  G.  248;  City  of  San  Antonio 
V.  Lanej  82  Tex.  405;  Town  of  Genoa  v.  Woodruff,  92  U.  S. 
502;  Hollinggworlh  v.  Detroit,  3  McLean,  472,  473;  National 
Exchange  Bank  v.  Hartford  etc.  R.  R.  Co.,  8  R.  I.  375;  91  Am. 
Dec.  237;  Commonwealth  of  Virginia  v.  Chesapeake  and  Ohio 
Canal  Co.,  32  Md.  501. 

The  following  cases  may  be  cited  as  holding  a  contrary  doc- 
trine: Force  v.  City  of  Elizabeth,  28  N.  J.  Eq.  403;  Columbia 
County  V.  Kin^,  13  Fla.  451;  Rose  v.  City  of  Bridgeport,  17 
Conn.  243. 

In  the  following  cases  it  is  held  that  interest  cannot  be  com- 
pounded,  where  the  note  provides  that  interest  shall  be  payable 
annually,  but  that  interest  must  be  computed  as  simple  inter- 
est: Leonard  v.  Villars,  23  111.  377;  Bannister  v.  Roberts,  35  Me. 
75;  Niles  v.  Board  of  Commissioners,  8  Blackf.  158;  Hastings  v. 
IFiatwiK,  8  Mass.  455;  Doe  v.  Warren,  7  Me.  48;  Stokely  v. 
Thompson,  34  Pa.  St.  210;  PindaU  v:  Bank  of  Marietta,  10 
Leigh,  481. 

While  the  following  cases  may  be  cited  as  holding  the  re- 
verse, to  wit,  that  interest  will  be  allowed  upon  unpaid  interest, 
where  by  the  terms  of  the  note  interest  is  payable  annually: 
House  V.  Tennessee  Female  College^  7  Heisk.  128;  Pierce  v. 
Ptowe,  1  N.  H.  179;  Preston  v.  Walker,  26  Iowa,  205;  96  Am. 
Dec.  140;  Wheaton  v.  Pike,  9  R.  I.  132;  98  Am.  Dec.  377; 
Wright  v.  Eaves,  10  Rich.  Eq.  582;  Levns  v.  PashcaVs  AdmW, 
37  Tex.  315;  Aspinwall  v.  Blake,  25  Iowa,  319;  Singleton  v. 
Lewis,  2  Hill  (S.  C),  408;  O'NeaU  v.  Sims,  1  Strob.  115; 
Doig  V.  Barkley,  3  Rich.  125;  45  Am.  Dec.  762;  Bledsoe  v. 
Nixon,  69  N.  C.  89;  12  Am.  Rep.  642;  Tailiaferro  v.  King,  9 
Dana,  331;  35  Am.  Dec.  140. 

In  the  following  cases  it  is  held  that  interest  may  be  allowed 
on  interest,  if  the  promise  to  pay  it  is  made  after  the  interest 
matures,  but  not  if  the  promise  was  made  before  the  maturity 
of  the  interest:  Stewart  v.  Petree,  55  N.  Y.  621;  14  Am.  Rep. 
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852;  Van  Benaehooten  y.  Lawson^  6  Johns.  Ch.  318;  10  Am. 
Dec.  833;  ThamhiU  v.  Evans,  2  Atk.  330;  StaU  of  Oannectievi 
y.  Jaeisonj  1  Johns.  Ch.  13;  7  Am.  Dec.  471;  Waring  y.  Cunliffe^ 
1  VcB.  Sr.  99;  Chambers  y.  Ooldvnn,  9  Id.  254;  Banks  y.  Mc 
CkUan,  24  Md.  62;  87  Am.  Dec.  594;  ToU  y.  HiUer,  11  Paige, 
228;  Henry  y.  Flagg,  13  Met.  65;  Forman  y.  Farman^  17  How. 
Pr.  255;  PindaU  y.  £an£  of  Marietta,  10  Leigh,  481;  OhUden 
y.  Dean^,  4  Rand.  406. 

In  Wisconsin  and  Missouri,  and  perhaps  other  states,  inter- 
est is  allowed  upon  unpaid  interest,  but  this  is  in  pursuance 
of  an  express  statutory  proyision.  By  these  decisions  it  is 
also  held  that  a  contract  to  pay  interest  upon  interest  which 
may  thereafter  accrue  cannot  be  enforced,  although  it  does 
not  render  the  principal  contract  for  the  loan  or  forbearance 
usurious.  It  is  held  that  such  contract  to  pay  the  interest 
upon  the  interest  does  not,  in  fact,  contaminate  the  original 
contract,  but  that  its  proyisions  are  against  public  policy,  and 
will  not  be  enforced. 

The  authorities  being  thus  conflicting,  we  look  to  the  stat- 
ute, for  the  purpose  of  ascertaining  the  intention  of  the  legis- 
ture  in  enacting  the  interest  laws  of  this  state,  and  to  aid  us 
in  their  construction. 

Section  1  of  chapter  44  of  the  Compiled  Statutes  of  1887 
provides:  "Any  rate  of  interest  which  may  be  agreed  upon, 
not  exceeding  ten  dollars  per  year  upon  one  hundred  dollars, 
shall  be  yalid  upon  any  loan  or  forbearance  of  money,  goods, 
or  things  in  action;  which  rate  of  interest  so  agreed  upon  may 
be  taken  yearly,  or  for  any  shorter  period,  or  in  adyance,  if  bo 
expressly  agreed." 

By  an  analysis  of  this  section,  we  find  that  the  rate  of  in- 
terest to  be  agreed  upon  shall  not  exceed  ten  per  cent,  but  that 
it  may  be  taken  yearly,  or  for  any  shorter  period,  or  in  ad- 
yance. The  amount  of  money  represented  by  the  principal 
note  in  this  case  is  four  thousand  four  hundred  dollars.  By 
the  decision  of  the  district  court,  plaintiff  was  allowed  interest 
thereon  at  the  rate  of  ten  per  cent.  No  more  could  haye  been 
allowed,  without  an  infraction  of  the  proyisions  of  the  section 
referred  to.  The  interest  is  payable  semi-annually;  which  is 
in  accordance  with  law.  It  will  therefore  be  seen  that  should 
interest  be  allowed  upon  the  unpaid  semi-annual  installments 
of  interest,  -more  than  ten  per  cent  would  be  allowed  thereby. 
Again,  the  statute  provides  that  this  interest  may  be  taken 
for  a  shorter  period  than  yearly.    If  it  may  be  taken  for 
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Bix  months,  it  may  be  taken  for  one  month,  or  any  shorter 
time,  and  thereby  the  interest  might  be  made  to  draw  interest 
from  soon  after  the  date  of  the  note,  or  in  fact,  the  interest 
might  be  taken  in  advance,  if  so  agreed.  The  first  year's 
interest  might  thus  be  made  a  part  of  the  principal,  and  per- 
mitted to  draw  interest  from  the  date  of  the  principal  note,  by 
simply  representing  it  in  a  coupon,  instead  of  upon  the  face 
of  the  note.  An  examination  of  this  section  of  the  statute 
convinces  the  writer  that  it  was  the  purpose  of  the  legislature 
to  allow  ten  per  cent  per  annum,  and  no  more,  but  that  the 
interest  might  be  taken  at  the  same  rate  for  a  shorter  period, 
or  in  advance;  but  that  it  should  not,  in  any  event,  exceed 
the  *'  ten  dollars  per  year  upon  one  hundred  dollars." 
The  decision  of  the  district  court  will  therefore  be  affirmed. 


Intkrsst  upon  Intkrbt»  Allowavob  of:  Jfoton  ▼.  CaUaider,  2  Mimi. 
850;  72  Am.  Dec  102,  note  116;  Anhetel  ▼.  ConverBe,  17  Ohio  St  11;  01  Am. 
Deo.  115,  and  note  121;  Young  ▼.  HUl,  67  N.  7.  102;  23  Am.  Rep.  99. 

Agbkskxnt  iob  Intkbmt  upon  Intbrbst  does  not  increase  the  rate  of 
interest  on  the  principal  sum,  and  is  not  therefore  nsarions:  HcUe  ▼.  Haie, 
1  Cold.  233;  78  Am.  Dec  490,  note  494;  Stetoart  v.  Petree,  55  N.  H.  621;  14 
Am.  Hep.  352. 

Interest  itfon  Iiiterx8t,  Added  as  Principal  in  Bbnxwal  "Sote, 
when  not  usnrions:  OUnwre  ▼.  Bisaell,  124  HI.  488. 

Contract  bt  Which  Fartt  Lends  United  States  Bonds,  and  im 
Borrower  Agrees  to  Pat  over  to  the  owner  the  interest  paid  by  tho  goT- 
emment  thereon,  and  "siz  per  cent  in  addition,  is  not  oaarioas:  MarBhatt  ▼. 
Pioe,  85  Tenn.  602. 


COQUILLARD   V.   HOVBY. 

[28  Nbbbaska,  622.J 

Pleading  and  Practice.  —  In  an  AcnoN  on  Guarahtt  OamAat, 
where  the  petition  contains  sufficient  allegations  of  the  porpoee  and  in- 
tent of  the  parties  in  entering  into  the  contract,  it  shonld  not  oontain 
letters  from  the  guarantor  written  before  and  after  the  execution  of  tli* 
guaranty.  Such  letters  will  be  stricken  out  on  motion,  though  adnii»> 
sible  in  evidence  to  show  the  circumstances  under  which  the  agreement 
was  executed,  as  well  as  to  aid  in  its  construction. 

OoNTRAcrs  —  Construction.  —  Where  a  contract  is  to  be  oonstmed  by  its 
terms  alone,  it  is  the  duty  of  the  court  to  interpret  it;  but  where  its 
meaning  is  obscure,  and  its  construction  depends  upon  other  and  extrin- 
sic facts  in  connection  with  what  is  written,  the  question  of  interpreta- 
tion should  be  submitted  to  the  jury,  under  proper  instructions. 

OvARANTT.  —  In  Action  on  Guaranty  Contract  for  the  payment  of 
certain  notes,  it  was  pleaded  in  defense  that  such  contract,  by  its  terms^ 
4id  not  apply  to  such  notes,  and  also  that  defendants  were  discharged 
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by  want  of  diligeiioe  in  the  ooOeotion  of  the  notes,  wliibh  wm  aliown  by 
tiJM  •▼idaEDoe^  and  the  oonrt  held  that^  thoogli  the  Terdiet  in  faTor  of 
defendanti  might  not  be  sustained  by  the  eridence  as  to  the  oonstraetion 
of  the  gaaxanty  contraet^  it  coald  be  sustained  as  to  the  diBcharge 
throagh  negligenoe,  and  wonld  not  therefore  be  set  aside. 

George  B.  France  and  Ryan  BrotherSj  for  the  plaintiff  in 

error. 

Lambf  RickettSy  and  Wihon^  and  Webeter  and  Stewart^  for  the 
defendants  in  error. 

Reesb,  C.  J.  An  action  was  instituted  in  the  district  court, 
in  which  plaintiff,  in  his  petition,  alleges  that,  on  the  twenty- 
third  day  of  March,  1878,  the  defendants  were  partners  under 
the  firm  name  of  Hovey  and  Traphagen,  in  Nebraska,  and  as 
such  firm  were  engaged  in  selling  agricultural  implements, 
and  that  upon  said  date  defendants  executed,  in  writing, 
a  guaranty  of  payment  of  all  notes  and  evidences  of  indebt- 
edness Uiken  pursuant  thereto  by  defendants  as  the  agents  of 
plaintiff.  The  sales  were  to  be  made  and  the  notes  taken  in 
the  course  of  the  agency  of  defendants,  to  be  then  given  by 
plaintiff  to  defendants  upon  the  execution  of  said  guaranty, 
and  which  guaranty  was  as  follows:  — 

''  Know  all  men  by  these  presents,  that  we,  F.  A.  and  C.  M. 
Ilovey  and  W.  J.  Traphagen,  of  the  city  of  Lincoln,  in  the 
Blatc  of  Nebraska,  guarantee  to  Alexis  Coquillard,  of  the  city 
of  South  Bend,  in  St.  Joseph  County,  in  the  state  of  Indiana, 
payment  of  any  and  all  notes,  or  other  evidences  of  debt,  re- 
ceived and  taken  by  us  for  wagons  sold  by  us  for  said  Coquil- 
lard, as  his  agents,  for  the  sale  of  the  Coquillard  farm  and 
spring  wagons. 

"Witness  our  hands  and  seals  this  twenty-third  day  of 
March,  1878.  "  Hovey  and  Traphagen, 

"Agents  for  Alexis  Coquillard." 

It  was  alleged  that,  upon  the  faith  of  the  guaranty  of  the 
payment  of  all  notes  to  be  taken  by  defendants  in  the  course 
of  their  business  as  agents  of  plaintiff  in  the  sale  of  plaintiff's 
wagons,  the  defendants  became  the  agents  of  plaintiff;  that, 
previous  to  the  execution  of  the  contract  of  guaranty,  and 
after  the  execution  of  the  same,  defendants  wrote  certain  let- 
ters to  plaintiff,  which  were  set  out  in  the  petition,  and  which 
said  letters,  together  with  the  contract  referred  to,  were  relied 
upon  by  plaintiff  as  fixing  and  defining  the  liability  of  defend- 
ants as  such  guarantors;  that,  relying  upon  the  guaranty  by 
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defendants  of  the  payment  of  the  notes  taken  by  them,  and  to 
be  thereafter  taken,  in  the  sale  of  wagons  for  him,  plaintifif 
sent  wagons  to  defendants,  which  were  sold,  and  among  others, 
the  notes  which  are  copied  and  attached  to  the  petition  were 
taken  in  payment  therefor,  and  were  returned  by  defendants 
to  plaintiff,  said  notes  being  covered  by  the  guaranty;  that 
the  notes  are  unpaid  and  worthless,  and  cannot  be  collected ; 
that  the  notes  provided  that  if  their  collection  was  enforced  by 
law  a  reasonable  amount  should  be  allowed  to  holder  as  attor- 
ney's fees;  that  by  reason  of  their  non-payment  it  has  become 
necessary  to  enforce  the  collection  by  law.  It  is  alleged  that 
there  is  due  on  said  notes  the  amount  of  principal  and  interest 
tliereon,  less  certain  payments,  together  with  attorney's  fees, 
and  judgment  is  demanded  for  the  sum  of  $750,  and  an  attor^ 
ney's  fee  amounting  to  ten  per  cent  of  the  recovery. 

Defendants  appeared,  and  moved  to  strike  out  of  plaintifT's 
petition  the  copies  of  letters  incorporated  therein.  This  mo- 
tion was  sustained,  to  which  the  plaintiff  excepted,  and  the 
ruling  thereon  is  now  assigned  for  error. 

In  this  ruling  of  the  court  there  was  no  error.  The  letters 
ponsisted  of  a  part  of  the  correspondence  between  the  parties 
to  the  action,  both  before  and  after  the  execution  of  the  guar- 
anty. While  no  doubt  competent  evidence,  and  admissible 
as  such,  for  the  purpose  of  showing  the  circumstances  under 
which  the  agreement  was  executed,  as  well  as  to  aid  in  its 
construction,  yet  the  petition  contained  sufficient  allegations 
of  the  purpose  and  intent  of  the  parties  in  entering  into  the 
contract  without  the  letters  referred  to.  They  were  properly 
introduced  and  admitted  in  evidence,  but  unnecessarily  en- 
cumbered the  record  as  a  part  of  the  pleadings.  They  were 
no  part  of  the  instrument  upon  which  the  suit  was  founded^ 
and  could  only  aid  in  construing  it. 

Defendants  filed  separate  answers.  The  answers  of  P.  A. 
Ilovcy  and  C.  M.  Hovey  were  substantially  the  same.  They 
consisted  of  the  allegations  that  a  part  of  the  notes  referred  to 
in  the  petition  of  plaintiff  were  not  taken  by  the  firm  of  Hovey 
and  Traphagen,  but  that  they  were  renewals  of  notes  taken  by 
said  defendants  by  plaintiff,  by  which  their  time  of  payment 
was  extended,  and  which  was  done  without  the  knowledge  or 
consent  of  defendants,  or  any  of  them,  and  that  the  original 
notes  matured  more  tlian  five  years  before  the  commencement 
of  this  action,  and  that  tlie  claim  thereon  was  barred  by  the 
statute  of  liuiitaliont;   lliat  at  thu  tiiiic  the  notes  mentioned  ia 


Jan.  1888.]  Coquillard  v.  Hovet.  137 

plaintifirs  petition  became  due  and  payable,  tbe  makers  thereof 
were  solvent  and  able  to  pay  the  same,  and  that  collection 
coald  have  been  made  by  the  ordinary  methods,  but  that  by 
reason  of  the  negligence  and  entire  want  of  diligence  on  the 
part  of  plaintiff,  they  were  not  collected,  but  were  suffered  to 
remain  unpaid,  and  since  maturity  all  of  the  makers  have  be- 
come insolvent;  that  no  notice  was  ever  given  to  defendants 
that  plaintiff  desired  to  hold  them  responsible  for  said  notes 
opon  the  guaranty,  until  a  short  time  before  the  commence* 
ment  of  the  action,  and  after  the  makers  had  become  insolvent. 
The  allegations  of  the  petition,  excepting  such  as  are  modified 
by  the  answer,  are  denied. 

The  answer  of  Traphagen  is  substantially  the  same  as  those 
of  the  other  defendants,  with  the  additional  averment  that,, 
prior  to  the  commencement  of  the  suit,  the  firm  of  Hovey  and 
Traphagen  had  been  dissolved,  their  copartnership  ended, 
and  all  assets  assigned  to  the  Hoveys,  who  assumed  and  un- 
dertook to  pay  all  indebtedness  of  the  firm,  and  therefore  the 
liability  of  Traphagen,  if  any  existed  (which  was  denied),  wa» 
that  of  a  surety  only. 

The  trial  was  to  a  jury,  and  resulted  in  a  verdict  in  favor  of 
all  tbe  defendants. 

One  principal  question  presented  to  the  trial  court,  and  the 
only  one  with  which  we  have  to  do,  is  as  to  the  construction 
or  interpretation  of  the  contract  of  guaranty  entered  into  by 
the  parties,  and  which  is  made  the  basis  of  the  action.  It 
was  contended  by  plaintiff  that  the  guaranty  could  only  be 
construed  to  be  an  undertaking  entered  into  by  them,  guaran- 
teeing all  notes  taken  by  them  in  the  transaction  of  the  plain- 
tiff's business,  not  only  before  but  after  the  execution  of  the 
contract.  It  was  claimed  by  defendants  that  by  the  terms  of 
the  agreement  their  liability  was  limited  to  notes  taken  by 
them  prior  to  its  execution,  and  being  without  consideration, 
was  therefore  void,,  or  at  least  that  the  notes  referred  to  in  the 
petition  were  taken  after  the  contract  was  made,  and  not 
within  its  terms.  The  contract  was  made  on  the  twenty-third 
day  of  Harch,  1878.  The  notes  referred  to  were  severally 
executed  on  the  following  dates,  to  wit:  March  27, 1878,  July 
27, 1878,  October  1, 1878,  .October  31,  1878,  November  2, 1878^ 
and  February  22, 1879.  It  is  contended  by  counsel  for  plain- 
tiff that  an  agreement  of  the  kind  here  referred  to,  assuming 
to  guarantee  the  payment  of  notes  which  had  been  before  that 
time  taken,  would  be  void,  so  far  as  such  notes  were  con- 
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eemed,  and  there  would  be  no  liability  created  by  the  exectu 
tion  of  Buch  an  instrument;  and  for  that  reason,  tinder  the 
rule  that  a  contract  should  be  supported  rather  than  defeated 
by  construction,  the  contract  here  ought  to  receive  such  an 
interpretation  as  would  make  it  effective.  We  need  not  stop 
here  to  inquire  whether  such  a  contract  given  under  such  cir- 
cumstances, whereby  the  party  agreed  to  guarantee  the  pay* 
ment  of  debts  which  were  then  in  existence  would  be  binding 
or  not,  as  that  question  is  not  before  us. 

It  is  insisted  that  the  court  should  have  construed  the  con* 
tract  instead  of  submitting  the  question  to  the  jury,  as  was 
done  by  the  court.  As  we  understand  the  rule  for  the  con« 
struction  of  contracts,  it  is,  that  if  a  contract  is  to  be  construed 
by  reference  to  its  terms  alone,  and  without  calling  in  the  aid 
of  extrinsic  facts  and  circumstances,  it  is  the  duty  of  the  court 
to  interpret  it.  But  if  the  construction  must  depend  upon 
proof  of  other  and  extrinsic  facts,  then  these  questions  of  fact 
should  be  submitted  to  the  jury,  undei:  proper  instructions 
from  the  court:  Begg  v.  Forbes,  30  Eng.  L.  &  Eq.  508;  Etting 
V.  Bank  of  United  States,  11  Wheat.  74;  First  Nat.  Bank  v. 
Dana,  79  N.  Y.  108;  Edelman  v.  Yeakel,  27  Pa.  St.  26. 

This  agreement  was,  that  defendants  guaranteed  the  pay- 
ment of  any  and  all  notes  or  other  evidences  of  debt  received 
and  taken  by  them  for  wagons  sold  by  them  for  the  plaintiff, 
as  his  agent.  The  language  used,  when  taken  alone,  would 
strongly  indicate  the  purpose  on  the  part  of  the  guarantors  to 
guarantee  the  payment  of  such  notes  as  were  then  in  exist- 
ence, for  wagons  sold  by  them  for  plaintiff,  and  which  bad 
been  received  by  him.  There  is  nothing  in  the  language  of 
the  contract  which  would  lead  to  any  other  conclusion.  No 
reference  is  made  to  a  continuation  of  the  business,  or  to  the 
fact  that  notes  would  probably  be  taken  by  defendants  as  the 
agents  of  plaintiff  at  a  future  day.  But  yet  we  think  that 
this  contract,  like  all  others,  should  be  construed  with  refer- 
ence to  the  circumstances  under  which  it  was  made.  By  the 
correspondence  between  the  parties,  it  is  intimated,  although 
not  definitely  stated,  that  a  contract  was  then  in.  existence 
which  bound  defendants  to  guarantee  the  notes  by  indorse- 
ment. On  the  second  day  of  March,  1878,  and  about  twenty 
days  before  the  execution  of  the  guarantee,  defendants  wrote 
plaintiff,  requesting  him  to  send  them  a  written  agreement 
which  would  require  them  to  guarantee  the  collection  of  the 
notes,  that  they  might  sign  it  and  return  it  to  him,  as  they 
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did  not  desire  to  place  their  guaranty  upon  each  note;  the 
reason  assigned  being  that  they  did  not  want  the  notes  to  pass 
throagh  the  local  banks  with  their  indorsement  thereon,  as  it 
wotild  naturally  affect  their  credit,  which  they  were  anxious 
to  sustain.  It  is  shown  by  the  testimony  of  defendants  that 
they  continued  in  the  employ  of  plaintiff  during  the  years 
1878,  1879,  1880,  and  1881.  It  might  be  argued  that  the 
request  in  the  letter  written  prior  to  the  execution  of  the 
g;aaranty  would  tend  strongly  to  prove  that  the  guaranty 
which  was  furnished  in  accordance  with  the  request  of  that 
letter  was  intended  for  notes  taken  by  them  in  the  future, 
and  if  so,  the  contract  would  be  binding.  These  questions, 
it  seems  to  us,  were  very  properly  left  to  the  jury. 

Were  this  the  only  defense  presented  in  the  case,  we  would 
very  strongly  incline  to  the  opinion  that  the  verdict  was  not 
BQstained  by  the  testimony,  for  the  reason  that  we  are  unable 
to  find  any  testimony  introduced  on  the  part  of  the  defend- 
ants, or  any  fact  on  the  part  of  either  party,  which  could  by 
any  reasonable  interpretation  be  held  to  sustain  the  conten- 
tion of  defendants  that  the  guaranty  was  only  intended  for 
antecedent  transactions. 

Almost,  if  not  quite,  all  the  evidence  introduced  by  defend- 
ants was  under  the  allegations  of  their  answers  that  the  makers 
of  the  notes  were  solvent  and  responsible  at  the  time  the  notes 
were  made,  and  that  through  the  carelessness  and  negligence  of 
plaintiff,  they  had  been  permitted  to  leave  the  county  or  be- 
come insolvent,  without  payment,  and  that,  in  fact,  the  debts 
were  lost  alone  through  the  want  of  diligence  on  his  part 
With  reference  to  some  of  the  notes,  there  was  testimony  in- 
troduced tending  to  prove  that  the  securities  token  at  the  time 
of  their  execution  and  delivery  to  plaintiff  were  not  accounted 
for  by  him,  and  for  which  no  account  was  given  upon  the 
trial;  and  further,  that  no  notice  was  ever  given  to  defendants 
that  the  notes  were  not  paid,  until  a  very  short  time  prior  to 
the  commencement  of  this  action,  and  that  during  all  this 
time  the  notes  were  in  the  possession  of  plaintiff. 

Instructions  Nos.  3  and  4,  asked  by  plaintiff,  were  given. 
They  are  as  follows:  — 

"  No.  8.  If  you  find  that,  by  the  terms  of  the  guaranty,  de- 
fendants are  liable  to  account  for  the  amount  of  the  notes  in 
respect  to  which  the  guaranty  was  made,  the  defendants  must 
show  that  they  were  discharged  by  some  act  or  negligence  of 
defendants"  (plaintiff?). 


140  Knorr  v.  Peerless  Reaper  Co.      [Nebraskai 

^'  No.  4.  The  defendants  allege  their  discharge  by  reason  of 
the  negligence  of  plaintiff  in  not  pursuing  his  remedy  agaioBt 
the  makers  of  the  respective  notes.  Under  the  pleadings,  the 
defendants  must  show,  as  to  such  notes  as  they  seek  to  be  re- 
leased, that  the  maker  thereof  was  solvent  when  the  note  came 
due,  and  afterwards  became  insolvent." 

By  these  instructions,  the  question  of  the  negligence  of 
plaintiff  was  submitted  to  the  jury,  and  it  is  quite  possible 
that  the  jury  returned  their  verdict  upon  the  cdnsideration  of 
that  branch  of  the  case  alone.  It  is  not  our  province  to  dis- 
cuss the  question  of  the  correctness  of  the  law  given  by  these 
,  instructions.  It  must  be  sufficient  to  say  that  they  were 
given  (and  probably  correctly),  and  it  was  the  duty  of  the 
jury  to  follow  them  in  the  examination  of  the  case.  The  judg- 
ment of  the  district  court  is  affirmed. 


OONSTRUOTION  OF  CrONTRACI',    WHEN    QUESTION    TOR    TBM   JUBTt    64  Me. 

872;  92  Am.  Deo.  651. 

Where  Terms  of  Written  Instrument  are  Ambiguous,  lis  meaning 
Bhould  be  left  to  the  jury:  Illges  v.  Dexter,  77  Ga.  86. 
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[23  Nebraska,  696.1 

Res  Adjudicata.  — ^Where  in  Action  upon  Two  of  Thrxb  Notes  given  for 
tho  purchase  price  of  a  reaper,  ife  is  shown  that  in  an  action  upon  th* 
other  note  between  the  same  parties,  defendant  alleged  a  breach  of  war* 
ranty  in  the  sale  of  the  machine,  damages  therefor,  and  that  two  other 
negotiable  notes  had  been  executed  and  delivered  to  plainti£^  whereapon 
defendant  bad  judgment  for  damages  for  the  amount  of  the  pnrohaae 
price  of  the  machine,  such  judgment  is  not  a  bar  to  the  present  aotiom 
founded  upon  the  notes  mentioned  in  the  answer  to  tho  former  aetioOy 
but  it  is  a  bar  to  the  defense  therein  as  to  the  breach  of  wananty  in  tte 
sale  of  the  machine  pleaded  and  recovered  on  in  the  fomwr  aotioiL 

Sedgwick  and  Power^  iot  the  plaintiff  in  error. 
France  and  Harlan,  for  the  defendant  in  error* 

Reese,  C.  J.  The  original  action  in  this  case  was  foonded 
npon  two  promissory  notes,  executed  by  plaintiff  in  error  to 
defendant  in  error,  dated  July  5,  1880,  one  for  forty-five  dol- 
lars, due  on  the  first  day  of  November,  1882,  and  one  for  fifty 
dollars,  due  on  the  first  day  of  November,  1888,  each  bearinf{ 
interest  at  ten  per  cent. 

The  answer  admitted  the  execution  and  delivery  of  the 
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notes  declared  upon,  and  alleged  as  a  defense  thereto  that 
58id  notes  were  given  as  a  part  of  the  purchase  price  of  a 
A^eaper  and  mower,  sold  by  defendant  in  error  to  plaintiff  in 
error  for  $145,  for  which  three  promissory  notes  were  given, 
two  of  which  were  the  notes  described  in  the  petition.  It  is 
tJleged  that,  at  the  time  of  the  purchase  of  the  reaper,  defend- 
ant in  error  warranted  the  same  to  be  a  good  machine,  con- 
structed of  good  material,  well  adapted  to  the  use  for  which 
it  was  designed,  and  that  it  would  perform  good  work  as  such 
reaper  and  mower;  the  plaintiff  in  error  relied  upon  these 
representations  and  warranty  in  making  the  purchase,  but 
that  the  machine  foiled  to  perform  as  warranted,  and  was,  in 
iact,  worthless;  that  afterwards  a  new  contract  was  made 
between  plaintiff  and  defendant,  by  which  it  was  agreed  that 
defendant  in  error  should  repair  the  machine,  replacing  the 
defective  parts,  and  substituting  good  material  therefor, — in 
short,  make  the  machine  fully  comply  with  the  terms  of  the 
original  warranty;  that  in  case  it  failed,  the  damages  which 
had  been  sustained  by  plaintiff  in  error,  amounting  to  one 
hundred  dollars,  as  claimed  by  him,  should  be  paid,  together 
>vith  all  damages  sustained  under  the  second  agreement,  and 
ten  dollars  advanced  for  freight;  that  the  notes  should  be 
returned  to  him,  and  the  machine  returned  to  defendant  in 
error;  that  upon  the  second  trial,  the  machine  proved  to  be 
worthless,  of  which  defendant  in  error  had  notice,  and  plain- 
tiff  in  error  offered  to  return  the  same  to  defendant  in  error, 
and  demanded  the  return  of  his  notes.  It  is  further  alleged 
that  the  consideration  for  the  notes  had  wholly  failed,  where- 
fore plaintiff  in  error  demanded  judgment  for  costs. 

Defendant  in  error,  for  reply  to  the  answer  of  plaintiff  in 
error,  alleged  that,  on  the  fifteenth  day  of  April,  1885,  during 
the  April  term  of  the  district  court,  in  an  action  then  pending 
therein  between  plaintiff  and  defendant,  which  was  instituted 
upon  the  other  note  referred  to  as  having  been  given  for  the 
machine,  plaintiff  in  error  set  up  as  a  defense  to  that  action 
the  same  cause  of  defense  as  that  set  forth  in  his  answer  in 
this  case,  which  answer  in  the  previous  case  was  copied  into 
and  made  a  part  of  the  reply.  That  answer  need  not  be  here 
Bet  out  in  full.  It  must  be  sufficient  to  say  that,  in  all  essen- 
tial respects,  it  was  substantially  the  same  as  the  answer  in 
this  case,  with  the  exception  that  affirmative  relief  was  de- 
manded upon  the  alleged  cause  of  action  in  favor  of  plaintiff 
b  error,  growing  out  of  the  damages  sustained  by  him  by 
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reason  of  the  failure  of  the  machine  to  perform  as  warranted. 
The  prayer  of  the  petition  was  for  judgment  against  defend- 
ant in  error  for  the  sum  of  $405.  The  verdict  in  that  case 
was  in  favor  of  plaintiff  in  error,  and  the  amount  of  damages 
found  by  the  jury  in  his  favor  was  $209.55;  but  upon  motion 
for  a  new  trial,  the  verdict  was  found  to  be  excessive,  and 
plaintiff  was  required  to  remit  therefrom  $64  55,  leaving  the 
verdict  to  stand,  in  favor  of  plaintiff  in  error,  for  $145.  The 
remittitur  was  filed,  and  the  plaintiff  in  error  recovered  a 
judgment  for  $145,  together  with  the  costs  of  the  suit  The 
judgment  in  that  case  was  pleaded  by  defendant  in  error  as 
a  bar  to  the  defense  set  up  by  the  answer. 

Upon  a  trial  in  this  case,  the  pleadings  and  judgment  in 
tho  former  case  were  put  in  evidence.  It  was  admitted  that 
the  former  case  was  between  the  same  parties  to  the  record  as 
in  this  case;  that  the  notes  described  in  plaintiff's  petition 
were  given  in  the  same  transaction  as  the  note  described  In 
the  former  case,  and  for  the  same  machine.  It  is  also  shown 
that,  at  the  time  of  the  trial  in  the  former  case,  defendant  in 
error  had  the  notes  in  its  possession,  and  which  fact  was  then 
established  by  proof.  After  the  close  of  the  testimony,  the 
court  instructed  the  jury  to  return  a  verdict  in  favor  of  de- 
fendant in  error  for  the  amount  of  the  principal  and  interest 
of  the  notes  described  in  the  petition.  A  motion  for  a  new 
trial  was  filed  by  plaintiff  in  error,  which  was  overruled,  and 
a  judgment  rendered  in  favor  of  defendant  in  error  upon  the 
verdict  returned  in  obedience  to  the  instructions  of  the  court. 
Plaintiff  in  error  brings  the  cause  to  this  court  by  proceedings 
in  error. 

The  .only  question  presented  by  the  record  is  as  to  the  effect 
of  the  adjudication  in  the  former  suit  Each  party  seems  to 
insist  that  the  result  of  that  trial  must  be  taken  as  final,  in 
his  behalf.  We  think  it  quite  probable,  under  the  authorities 
cited,  that  had  the  sole  question  presented  in  the  other  case 
been  that  of  the  failure  of  the  consideration  of  the  note,  it 
might  have  been  treated  in  this  case  as  an  adjudication  in 
favor  of  plaintiff  in  error,  upon  the  merits  of  this  case.  But 
upon  an  examination  of  the  answer  presented  in  that  case, 
we  find,  not  only  the  allegations  contained  in  the  answer  in 
this  case,  but  also  a  prayer  for  affirmative  relief,  which  was 
granted.  The  amount  of  damages  awarded  by  the  court  was 
equal  to  the  purchase  price  of  the  machine.  In  that  answer, 
we  find  the  following  allegation:  *'The  defendant  says  that 
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two  of  said  notes,  to  wit,  one  for  forty-five  dollars  and  one  for 
fifty  dollars,  with  interest  on  both  notes  from  July  5,  1880, 
are  negotiable  notes,  and  are  now  outstanding,  and  that  plain- 
tiff has  either  sold  the  said  notes  and  received  the  proceeds 
thereof,  or  the  said  plaintiff  now  holds  the  said  notes  against 
this  defendant."  The  action  being  upon  a  note  for  fifty  dol- 
lars, it  was,  of  course,  canceled  by  that  suit.  If  the  verdict 
of  the  jury,  to  the  extent  of  the  amount  for  which  judgment 
was  allowed,  was  founded  upon  the  matter  of  damages  alone, 
by  the  breach  of  warranty,  the  judgment,  added  to  the  amou  nt 
of  the  note  and  its  interest,  would  be  a  finding  in  favor  of 
plaintiff  in  error  to  the  extent  of  over  $200,  as  he  received  an 
affirmative  judgment  for  $145.  But,  in  any  event,  the  actual 
recovery  in  favor  of  plaintiff  in  error  was  the  $145.  While  it 
is  true  that  the  testimony  in  that  case  is  not  all  certified  \x> 
this  court  in  the  case  at  bar,  yet  it  can  hardly  be  supposed 
that,  under  the  rule  stated  in  Axdtman  v.  Stoutj  15  Neb.  58C, 
this  amount  of  damages  could  have  been  allowed,  without 
taking  into  consideration  the  fact  that  these  notes  wt^re  out- 
standing, and  were  to  be  paid  by  plaintiff  in  error.  The  de- 
fenses in  both  cases  were  not  simply  a  failure  of  consideration, 
but  they  were  based  upon  a  breach  of  warranty  in  the  sale  of 
the  reaper.  Had  plaintiff  in  error  brought  an  independent 
action  for  damages  growing  out  of  the  breach  of  warranty  in 
the  sale  of  the  reaper,  and  recovered  his  damages,  which  he 
might  have  done,  we  think  it  could  not  be  doubted  that  such 
action  would  bar  his  right  to  plead  such  breach  of  warranty 
in  this  case:  McDonald  v.  Oregory^  41  Iowa,  513.  A  careful 
examination  of  the  answer  filed  in  the  suit  upon  the  first  note 
to  mature,  it  seems  to  us,  can  result  in  no  other  conclusion 
than  that  it  was  a  count  for  damages,  by  reason  of  a  breach  of 
warranty,  which  incidentally  presented  the  defense  of  failure 
of  consideration.  The  contract  out  of  which  the  indebtedness 
arose  was  one  and  indivisible.  It  was  entered  into  at  one 
time,  between  the  plcuntiff  on  the  one  hand  and  defendant  on 
the  other,  and  upon  one  consideration.  Plaintiff  in  error's 
right  of  action  upon  it  was  also  indivisible.  He  could  not 
maintain  a  cross-action  in  the  former  case  for  his  damages  by 
reason  of  the  breach  of  warranty,  plead  the  execution  of  the 
other  notes  and  his  indebtedness  thereon,  recover  damages  to 
the  full  amount  of  his  whole  indebtedness  upon  the  theory 
that  the  notes  outstanding  were  negotiable  and  would  have 
to  be  paid,  and  again,  in  this  action,  maintain  the  same  de* 
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fense.  In  this  particular,  his  rights  were  adjudicated  by  the 
former  action:  OeUer  Threshing  Machine  Co.  v.  Farmer^  27 
Minn.  428. 

We  think  the  instruction  to  the  jury  was  correcti  aud  the 
judgment  of  the  district  court  will  therefore  be  aflSrmed. 


FOBKIB  JUDGMINT  18  RiS  JuVIOATAf  AS  TO  WSAT  MaRIBSS  JMt.  M&T* 

tifkH  109  K.  Y.  202;  4  Am.  St  Bep.  436^  and  note  444. 


YlLLAGB   OF  PONOA  V.   GrAWFOBD. 

[28  NBBRA8XA,  ea.j 

Municipal  Ck)BPOEATioM8— Dxiiotits  Sidewalk  ^  G(»tbibutoib¥  Ni 
LIGXNOI.  — Whether  a  stranger  exeroisiiig  ordinary  oare  and  prodenoe 
in  passing  along  the  aidewalk  of  an  incorporated  viUage  after  dark 
should  have  turned  back  and  abandoned  his  porpoee  npoa  asoertainiiig 
that  there  was  an  apparent  break  in  the  sidewalk,  in  falling  from  which 
he  received  injnry,  or  should  have  continued  in  his  endeavor  to  prooeed, 
is  a  question  for  the  jniy»  under  proper  instructioosy  and  when  the  latter 
are  given,  the  verdict  will  not  be  disturbed. 

MtTNioiPAL  OoBFORATioN.  —  Sibbwalk  TO  BB  Safb  Boed  not  be  wide,  very 
permanently  built^  of  costly  material,  nor  continuous  thfoughout  the 
length  of  the  street;  but  when  built  or  suffered  to  remain  on  a  part  of 
the  street,  its  ends  or  termini  must  be  so  graduated  to  the  natural  level 
of  the  street  as  to  permit  pedestrians  to  safely  pass  from  it  without 
being  obliged  to  climb  down  over  obstructions. 

MmraciPAL  CoRPOBATioys— Dsncmrx  Sidkwalks—Kotici.-- Sidewalks 
in  incorporated  villages  are  ususlly  built  by  abutting  properly  owners 
under  ordinances  or  by-laws,  and  not  from  the  city  s  finsnoesi  There- 
fore no  amount  of  knowledge  on  the  part  of  the  plaintiff  of  the  low  state 
of  the  finances  of  the  village  is  sufficient  to  charge  him  with  l^gal  no- 
tice of  a  defect  in  the  sidewalk  by  resson  of  which  he  sustained  the 
ixijury  complained  of. 

Mukioipal  CoBPOBATioNs— Nonnos  or  DBiBcr  m  Sidbwalk.— After  a 
sidewalk  has  been  placed  in  position,  no  matter  by  whom  or  by  what 
authority,  and  the  city  authorities  have  notice  of  a  defect  therein,  or  it 
has  been  built  so  long  that  knowledge  is  presumed,  the  city  is  as  liable 
as  though  the  sidewalk  had  been  built  by  its  express  authority. 

Vbbdiot  Abbitbd  at  bt  Each  Jubob  Mabsino  a  Sum  as  DAMAony  the 
total  of  which  constitutes  a  dividend,  taking  their  own  number  as  a 
divisor,  and  the  quotient  as  their  verdict»  without  prior  agreement  to 
be  bound  by  it,  will  not  be  disturbed. 

EviDBvcB.— RuLB  AS  TO  Pboof  OF  WBtTTBir  Ikrbuiibmtb  and  reootda 
does  not  include  oral  testimony  of  the  existenoe  of  such  instnaneata  or 
records,  preliminary  to  their  introduction  or  proof  of  loss. 

Obdbb  of  AoMrrnyo  Evidxhgb  is  DisnarnoNABT  with  the  court 

Flbaduto  and  PBAcncB.  ~£bbob  witbout  Pbejxtdiob  will  not 
the  judgment 
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Thb  plaintiff,  Crawford,  an  entire  stranger  in  the  village 
above  named,  was  passing  along  a  sidewalk  on  one  of  the 
streets  thereof  on  an  extremely  dark  night.  The  sidewalk 
suddenly  terminated  at  a  height  of  about  three  feet  from  the 
ground,  without  any  steps  or  convenient  means  of  getting  on 
or  off  the  sidewalk.  Crawford  discovered  the  termination  of 
the  walk  in  front  of  him,  but,  supposing  that  a  method  of 
descent  had  been  provided,  placed  one  foot  on  the  walk,  and 
with  the  other  reached  down,  feeling  for  the  step  or  means  of 
descent.  He  lost  his  balance  and  fell,  striking  a  saw-bench 
and  other  obstructions,  causing  the  injury  complained  of. 
The  other  facts  are  stated  in  the  opinion  of  the  case  here  re- 
ported* 

IF.  E.  Ganttj  for  the  plaintiff  in  error. 

L.  S.  Fawceii  and  A.  E.  BameSf  for  the  defendant  in  error* 

Cobb,  J.  The  cause  was  before  this  court  on  the  record  of 
a  former  trial  in  the  district  court  of  Dixon  County,  when  the 
judgment  was  reversed  and  the  cause  remanded  for  further 
proceedings,  in  case  reported  in  18  Neb.  551. 

From  the  record  now  before  us,  it  appears  that,  upon  the 
cause  again  coming  up  in  the  district  court,  the  defendant,  on 
leave,  filed  an  amended  answer.  The  plaintiff's  cause  of 
action,  as  set  out  in  his  petition,  being  for  personal  injuries 
suffered  within  the  corporate  limits  of  the  defendant  village 
of  Ponca,  by  the  plaintiff  falling  off  the  end  of  an  elevated 
sidewalk,  over  and  upon  certain  obstructions  there  being,  etc. 
The  defendant,  by  its  amended  answer,  denied  that  at  the 
time  of  the  happening  of  the  accident  to  the  plaintiff,  as  set 
out  in  his  amended  petition,  to  wit,  on  April  8,  1879,  or  at 
any  time  previous  thereto,  said  defendant  was  a  corporation. 
Defendant  also  alleged  that  the  sidewalk  upon  which  plaintiff 
claimed  to  have  sustained  injuries  was  built  by  one  Samuel 
Gamble,  who  then  and  now  owns  the  lot  along  which  the  same 
was  constructed,  and  who  built  the  same  without  authority 
from  the  defendant;  and  that  the  defendant  never  authorized 
said  sidewalk  to  be  built;  that  the  defendant  never  in  any 
manner  exercised  authority  or  jurisdiction  over  said  sidewalk; 
that  it  never  made,  or  had  made,  any  repairs  upon  the  same; 
that  said  sidewalk  never  was  in  line  with,  nor  in  any  manner 
connected  with,  any  sidewalk  over  which  defendant  at  any 
time,  or  in  any  manner,  exercised  jurisdiction  or  control, — 
concluding  with  a  general  denial. 

Ax.  St.  Rep.,  Vol.  VIII.  — 10 
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There  was  a  new  trial  to  a  jury,  which  found  for  the  plain- 
tiffin  the  sum  of  $950.  Defendant's  motion  for  a  third  trial 
being  overruled,  plaintiff  had  judgment,  and  defendant  again 
brings  the  cause  to  this  court  on  error,  assigning  the  following 
errors:  1.  That  the  verdict  is  not  sustained  by  sufficient  evi- 
dence; 2.  That  the  verdict  is  contrary  to  law;  3.  For  error  of 
law  occurring  at  the  trial,  duly  excepted  to;  4.  The  damages 
are  excessive,  appearing  to  have  been  given  under  the  influ- 
ence of  passion  or  prejudice;  6.  For  misconduct  of  the  jury  in 
this,  to  wit,  that  the  verdict  was  arrived  at  by  the  jury,  by 
each  member  marking  a  certain  sum  or  amount,  and  then 
adding  all  of  the  twelve  amounts  together,  and  dividing  the 
aggregate  sum  thereof  by  twelve,  and  thus  arriving  at  the  sum 

'  of  $950,  which  said  sum  they  adopted  as  their  verdict,  all  of 
which  is  more  fully  set  out  and  substantiated  by  the  affidavit 
and  exhibit  hereto  attached;  6.  The  court  erred  in  refusing 
to  give  the  sixth  and  seventh  instructions  asked  for  by  de- 
fendant; 7.  The  court  erred  in  giving  instructions  numbers  1, 
2,  3,  4,  5,  6,  7,  8,  9,  10,  and  11,  asked  for  by  plaintiff;  8.  The 
court  erred  in  giving  instructions  numbers  1  and  3,  on  its  own 
motion;  9.  There  were  irregularities  in  the  proceedings,  in 
this,  that  said  jury  arrived  at  its  verdict  by  adding  twelve 
several  amounts  each,  one  given  by  each  juror,  and  dividing 
the  aggregate  amount  therefor,  to  wit,  $11,400,  by  twelve,  and 
thus  getting  the  sum  of  $950,  which  said  last  sum  the  said 
jury  adopted,  and  presented  to  the  court  as  its  verdict. 

The  first,  second,  and  fourth  assignments  will  be  considered 
together.  Under  this  head,  counsel  for  plaintiff  in  error,  in 
their  brief,  insist  that  the  facts,  as  stated  by  the  plaintiff  in 
his  testimony  at  the  trial,  disclose  contributory  negligence  on 
his  part  which  should  prevent  his  recovery.    The  act  of  the 

^  plaintiff,  suggested  as  constituting  contributory  negligence,  is 
that  of  not  turning  back  and  abandoning  his  walk  along  the 
sidewalk  and  street  when  he  discovered  that  the  sidewalk  did 
not  continue  on  the  same  unbroken  level.  Whether  a  person 
of  ordinary  care  and  prudence,  of  the  knowledge  of  and  ac- 
quaintance with  the  streets  and  sidewalks  of  a  village,  or  the 
want  of  either,  which  the  plaintiff  was  shown  to  have  pos- 
sessed, would  have  turned  back  and  abandoned  his  purpose 
in  proceeding  along  the  street  on  ascertaining  that  there  was 
an  apparent  break  in  the  sidewalk,  or  would  have  continued 
his  endeavor  to  proceed,  is  a  question  of  fact  for  the  jury, 
proper  for  their  consideration  and  determination,  under  proper 
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instructionB.  Such  instructioDS  were  giveD,  and  I  think  their 
condnsion  is  fully  justified  by  the  evidence.  Attention  is 
called  to  the  consideration  of  the  condition  of  the  finances  of 
the  defendant,  in  common  with  other  villages  in  the  early 
stage  of  their  corporate  existence,  rendering  a  complete  sys- 
tem of  sidewalks  impracticable.  To  this  it  must  be  replied^ 
that,  to  be  passable  and  safe,  a  sidewalk  need  not  be  wide, 
very  permanently  built,  nor  of  costly  material.  Neither  need 
it  be  continuous  throughout  the  length  of  the  street;  but  when 
one  is  built,  or  suffered  to  remain  on  a  part  of  the  street  only^ 
its  ends  or  termini  must  be  so  graduated  to  the  natural  level 
of  the  street  as  to  permit  pedestrians  to  safely  pass  from  it, 
aud  without  being  obliged  to  climb  down  over  obstructions. 
Furthermore,  sidewalks  in  villages  are  not,  ordinarily,  built 
from  the  public  finances,  but  by  the  abutting  property  hold- 
ers, in  obedience  to  appropriate  ordinance  and  by-laws.  It 
must  be  conceded,  then,  that  no  amount  of  knowledge  on  the 
part  of  the  plaintiff  of  the  low  state  of  finances  of  the  defend- 
ant, or  of  villages  generally,  would  be  sufficient  to  charge  him 
with  legal  notice  of  the  defect  in  defendant's  sidewalk,  by  rea* 
son  of  which  he  sustained  the  injury  complained  of.  The 
evidence  seems  to  leave  no  doubt  that  the  sidewalk  in  ques- 
tion was  built  on  the  side  of  and  projecting  into  the  street 
from  the  line  of  an  abutting  lot,  the  position  in  which  publio 
sidewalks  are  placed,  if  at  all.  When  this  walk  had  been 
placed  in  that  position,  by  whomsoever,  or  by  whatever  au- 
thority, and  the  village  authorities  had  notice  of  it,  or  it  had 
been  built  so  long  in  that  position  that  such  authority  ought 
to  be  presumed  to  have  knowledge  of  it,  the  village  would  be 
equally  liable  as  though  the  walk  had  been  built  by  its  ex- 
press authority.  Having  carefully  examined  the  evidence  as 
to  the  nature  and  extent  of  the  plaintiff's  injuries,  I  fail  to  see 
that  the  damages  allowed  by  the  verdict  are  excessive  or 
QQJust. 

As  to  the  point  raised  by  the  first  denial  in  the  answer  of 
defendant,  its  corporate  existence  at  the  date  of  the  negligence 
complained  of,  the  corporate  existence  de  facto  of  the  village 
of  Ponca,  at  least  since  the  year  1876,  was  sufficiently  proved 
to  sustain  the  verdict;  such  being  the  case,  the  erroneous  ad- 
mission of  evidence  tending  to  prove  the  regular  incorporation 
of  the  village,  even  if  such  there  was,  would  be  error  without 
prejudice. 

As  to  the  third  assignment,  it  is  sufficient  to  say  that  no 
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error  of  law  occurring  at  the  trial  is  pointed  ont  in  the  brief 
for  our  consideration. 

The  fifth  and  ninth  assignments  are  to  be  considered  to- 
gether,—  that  for  the  misconduct  and  irregularities  of  the 
jurors  in  retirement,  in  marking  down  the  damages  respect- 
ively as  a  dividend,  taking  their  own  number  as  a  divisor, 
and  returning  the  quotient  as  their  verdict,  they  acted  im- 
properly, and  that  a  new  trial  ought  to  be  granted,  is  to  be 
considered  in  the  sole  light  of  the  evidence  of  the  jurors  Miller, 
Paul,  and  6ottor£f,  who  disclosed  the  fact  On  examination, 
they  testified  *Hhat  no  agreement  was  made,  prior  to  marking 
down  the  respective  amounts,  that  the  result  should  be  their 
decision  and  constitute  their  verdict,  but  that  several  votes 
were  afterwards  taken,  and  that  the  marking  down  was  not 
binding." 

It  has  been  held,  with  a  large  concurrence  of  opinion,  that 
a  showing  that  a  verdict  thus  ascertained,  without  previous 
agreement  to  be  bound  by  the  result,  is  not  alone  sufiicient  to 
invalidate  the  finding:  Barton  v.  Holmes,  16  Iowa,  252;  and 
that  if  the  specified  means  is  adopted  merely  for  the  sake  of 
arriving  at  a  reasonable  measure  of  damages,  without  binding 
the  jurore  by  the  result,  it  is  no  objection  to  the  verdict:  Dana 
V.  Tucker,  4  Johns.  487. 

In  a  like  instance,  in  the  case  of  Harvey  v.  Jones,  3  Humph. 
157,  it  was  held  that  a  jury  may  make  the  experiment  with  a 
view  to  ascertain  what  the  amount  will  be,  and  if  the  amount 
gives  satisfaction,  they  may  retain  it  as  their  verdict  But 
they  cannot  agree,  before  the  amount  is  ascertained,  that  they 
will  abide  by  it,  and  if  they  do,  it  is  an  error  for  which  a  new 
trial  will  be  granted. 

In  the  case  of  Dunn  v.  HaU,  8  Blackf.  32,  the  court  say  that 
'Hhe  law  is  well  settled  that  in  actions  for  unliquidated  dam- 
ages the  jury  may  adopt  the  process  resorted  to  in  this  case,  add- 
ing the  amounts  and  dividing  by  twelve,  to  obtain  a  medium 
sum  to  be  submitted  as  a  proposition  for  a  verdict;  and  it  is 
equally  well  settled  that  it  must  not  be  adopted  pursuant  to 
an  agreement  to  be  bound  by  its  result."  The  impropriety  of 
this  practice  of  addition,  division,  and  the  quotient,  as  a 
measure  of  damages,  consists,  not  in  the  niethod  nor  the 
sum  of  the  result,  but  in  the  prior  agreement  to  be  bound  by 
it;  and  for  the  reason  that  this  verdict  is  within  the  rule  of 
propriety,  and  not  obnoxious  to  it,  the  fifth  and  ninth  assign* 
ments  are  overruled. 
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As  to  the  sizthy  seventh,  and  eighth  assignments  of  errors 
of  the  eoart  in  refbsing  the  sixth  and  seventh  instrnctions 
offered  by  defendant,  in  giving  the  eleven  instructions  offered 
by  plaintifiT,  and  the  first  and  third  of  its  own  motion,  it  is 
Bofficient  to  state  that  in  the  former  review  of  this  case  it  was 
held  that  the  rule  as  to  proof  of  written  instruments  and  rec- 
ords  does  not  include  oral  testimony  of  the  existence  of  such 
instruments  and  records,  preliminary  to  their  introduction  or 
proof  of  loss;  that  the  order  of  admitting  evidence  was  discre- 
tionary with  the  court,  and  that  an  error  on  the  trial  without 
prejudice  or  disadvantage  to  the  plaintiff  in  error  was  not  one 
of  sufficient  gravity  to  reverse  the  judgment.  These  views 
are  repeated;  they  dispose  of  the  remnants  of  the  case. 

The  judgment  of  the  district  court  is  affirmed. 


Lubujtt  of  Oirr  iok  Injubrb  RsoBiyxD  throagh  a  defective  ndewalki 
J9iib6ar(lv.  OityqfConmrd,  35  N.  H.  52;  09  Am.  Deo.  520,  and  note  thereto; 
SoMUmryv.  ViUage of  lOaea,  94N.  Y.  27;  46  Am.  Rep.  122;  CU^qf  Denver 
▼.  Dean,  10  CoL  875;  3  Am.  St  Bep.  5M»  note  598;  and  see  generally,  as  to- 
defective  streetB,  TumerY.  CUp qf  Newburgh,  109 K.  Y.  301;  4  Am.  St.  Bep.. 
453»  and  note;  Clarit  ▼.  CUp  qf  Rkhmmd^  83  Va.  355;  5  Am.  St  Rep.  281^ 
and  note;  lAffin  ▼.  InhabUatUa  qf  Beverly^  145  Maes.  549;  MeVoy  ▼.  Maiyoir 
«(&,  85  Tenn.  19;  ViOageqf  Mca^fM  r.  Moore,  124  RL  133;  Town  qfOoe- 
fort  Y.  Svcms,  112  Ind.  133;  Bremtan  ▼.  8L  IxmU,  92  Mo.  482;  Treiie  ▼.  SL 
Am;  86 Minn.  626;  Tabor  r.  SL  Paul,  Mid.  IBS. 

Vuonor  irxu.  n  Allowsd  tottuid  where  the  jnxy  agree  each  to  specify 
asom  as  dne  to  the  plaintiff  and  divide  the  aggregate  by  twelve,  and  take 
tiie  qnotient  as  the  resolti  when  the  Jurors  have  not  previously  stipulated  to 
be  boond  by  snch  verdict:  Wilton  v.  Berryman,  5  OaL  44;  63  Am.  Deo.  78; 
sod  note  80;  contra,  when  they  have  so  agreed:  8awyer  v.  HtmnStai  etc 
•&  B.  Co.,  37  Mo.  240;  90  Am.  Dec  882;  and  note  390;  Cfoodman  v.  Cody,  1 
Wadu  829;  34  Am.  Rep.  806. 

DDGDUBnov  or  Ooubt  as  to  Orsir  ov  Fboov:  Btmyan  v.  Price,  9  Minn. 
194;  86  Am.  Dec  93. 

Ooubt  ganhot  Diotatb  Obdbb  ih  Whiob  Pabtt  sba£l  Put  nr  an 
SnDKsoi  as  to  a  qnestion  of  fact:  Lewk  v.  Schweim,  98  Mo.  26;  8  Am.  Si 
Kip.  511. 
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WiGGBNHOBN    V.    KoUNTZ. 

[28  KIBBASKA,  090.] 
WaHBOOUBSIB — ACRBTZON  TO  ISLAKD  B7  AVULSION. — The   OWIMr   of   9M 

island  in  a  river  becomes  the  owner  of  an  acretion  formed  on  each  island 
by  an  avnlrion  attached  to  the  lower  end  of  sach  island  from  the  sadden 
washing  away  of  the  upper  end  thereof,  and  may  m^ii^faitn  trespass 
against  a  stranger  for  the  injury  done  in  catting  timber  on  the  land  Uias 
formed. 

VTATKBOOUBSEa  —  Wharb  Mainlakd  axd  Island  in  a  non-navigable  river 
have  been  separately  surveyed,  and  sold  to  diffsrent  parties,  the  grantees 
of  the  mainland  do  not  by  their  grant  acquire  the  iciand;  they,  at  most^ 
can  claim  only  to  the  center  or  thread  of  the  stream  between  the  shore 
and  the  island. 

Waterix>itbse8.  —  Whebb  Grant  ov  Main  Land  and  Island  in  a  non- 
navigable  river  are  separate  and  distinct,  neither  grantee  can  claim 
beyond  the  calls  of  his  entry  or  patent,  the  rule  bein^;  that  where  there 
is  a  clear  reservation  of  islands  in  a  grant  of  mainland  adjacent  to  a 
fiver,  either  expressly  or  by  necessary  implication,  such  islands  do  not 
pass  to  the  grantee,  and  the  Jilum  aqwB  which  bounds  the  grant  is  tha 
oenter  thread  of  the  stream  between  the  shore  and  the  island.  In  each 
case,  twoJUa  aqua  are  established,  one  on  each  side  of  the  island. 

T.  B.  WihoUy  J.  B.  Strode^  and  Sam  if.  Chapman^  for  the 
plaintiff  in  error. 

C.  Thompson,  for  the  defendant  in  error. 

Maxwell,  J.  The  defendant  in  error  brought  an  action 
against  the  plaintiffs,  in  the  district  court  of  Saunders  County, 
to  recover  the  value  of  certain  trees  cut  down  by  and  con* 
verted  to  the  use  of  the  plaintiffs  in  error.  The  defendant  in 
error  alleges,  in  his  petition,  "  that  from  the  seventh  day  of 
December,  1871,  until  the  twenty-ninth  day  of  November^ 
1882,  he  was  the  owner  in  fee-simple  and  in  the  possession  of 
lot  1  in  section  30,  in  township  13  north,  of  range  10  east,  in 
Saunders  County;  that  on  or  about  the  first  day  of  Septem* 
ber,  1881,  and  between  that  date  and  said  twenty-ninth  day 
of  November,  1882,  and  while  plaintiff  was  the  owner  and  in 
possession  of  lot  1  aforesaid,  the  said  defendants,  Ernest  A. 
Wiggenhorn,  John  Johnson,  and  Emery  A.  Clossen,  unlaw* 
fully  and  with  force  broke  and  entered  upon  the  plaintiff's 
said  Lind,  described  as  follows,  to  wit:  Lot  1,  in  section  80,  in 
township  13  north,  of  range  10  east,  of  the  sixth  principal  me- 
ridian, Saunders  County,  the  state  of  Nebraska,  and  then  and 
there  cut  down  one  hundred  Cottonwood  trees  belonging  to 
plaintiff,  and  then  growing  on  said  land,  and  of  the  value  of 
$190,  and  carried  the  same  away  and  converted  them  to  their 
own  use,  to  the  plaintiff's  damages  in  the  sum  of  $190." 
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Johnson  filed  an  answer  to  the  petition,  in  which  he  alleges, 
in  substance,  that  he  was  employed  by  Wiggenhom  to  cut  the 
trees  in  question,  and  that  Wiggenhorn  informed  him  that  he 
had  lawful  authority  to  cut  said  trees. 

Wiggenhom  and  Clossen  answer  jointly,  denying  the  facts 
stated  in  the  petition. 

On  the  trial  of  the  cause,  a  verdict  in  favor  of  Kountz,  and 
against  all  the  plaintiffs  in  error,  for  the  sum  of  twenty-five 
dollars,  was  returned.  A  motion  for  a  new  trial  was  thereupon 
filed  and  overruled,  and  judgment  entered  upon  the  verdict. 

The  testimony  shows  that,  at  the  time  stated  in  the  peti- 
tion, the  defendant  in  error  was  the  owner  of  lot  1,  section  30, 
township  13  north,  range  10  east.  The  land  was  entered  prior 
to  the  year  1860,  and  a  patent  issued  in  that  year,  under 
which  the  defendant  in  error  claims  title.  The  lot  in  question 
is  an  island  situated  in  the  Platte  River,  there  being  a  well- 
defined  channel  on  each  side  of  said  island.  In  the  year 
1867,  during  high  water  in  the  Platte  River,  the  upper  part  of 
said  island  was  washed  away,  and  the  testimony  tends  to 
show  formed  an  accretion  to  the  lower  end  of  said  island. 
The  timber  in  question  was  cut  on  the  land  thus  formed  at 
the  lower  end  of  the  island.  That  sixty  trees  from  eight  to 
fifteen  inches  in  diameter  were  cut  on  this  land,  and  used  as 
piles  on  Mr.  Wiggenhom's  mill-dam,  is  proved  beyond  contro- 
versy. There  is  some  dispute  in  the  testimony  as  to  whether 
Mr.  Johnson  was  hired  by  Wiggenhorn,  or  sold  him  the  piles; 
also  whether  Clossen  was  employed  by  Wiggenhom  or  John- 
son; but  in  the  situation  of  the  case  the  particulars  as  to  the 
transaction  are  not  material.  All  three  participated  in  the 
trespass,  and  Mr.  Wiggenhorn  procured  the  trees,  for  which 
he  claims  to  have  paid  Johnson  thirty-two  dollars.  The  proof 
shows  that  the  trees,  for  the  purposes  for  which  they  were 
used,  were  worth  from  $2  to  $2.76  each. 

The  principal  defense  relied  upon  is,  that  the  land  on  which 
the  trees  grew  was  not  the  property  of  Kountz,  but  was  public 
land,  to  which  all  had  equal  rights;  and  it  is  claimed  further 
that  the  land  thus  suddenly  formed  would  belong  to  the  par- 
ties owning  the  mainland  bordering  on  the  river  near  said 
island.    These  questions  will  be  considered  in  their  order. 

In  Lammen  v.  Nisseriy  4  Neb.  245,  Judge  Gautt,  in  defining 
the  word  *'  accretion,"  says  '*  that  an  accretion  to  land  is  the 
imperceptible  increase  thereto  on  the  bank  of  the  river  by  allu- 
vial formations,  occasioned  by  the  washing  up  of  sand  or  earth, 
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or  by  direlictioQ,  as  when  tbe  river  shrinks  back  below  the 
usual  water>mark;  and  when  it  is  by  addition,  it  should  be  so 
gradual  that  no  one  can  judge  how  much  is  added  each  mo- 
ment of  time.  And  when  the  formation  of  land  is  thus  imper- 
ceptibly made  on  the  shore  of  a  stream,  by  the  force  of  the 
water,  it  belongs  to  the  owner  of  the  land  immediately  behind 
it,  in  accordance  with  the  maxim,  De  minimis  non  curat  lex.  It 
is  said  that  no  other  rule  can  be  applied  on  just  principles,  for 
the  reason  that  every  proprietor  whose  land  is  thus  bounded 
is  subject  to  loss  by  the  same  means  which  may  add  to  his 
territory,  and  as  he  is  without  remedy  for  his  loss  in  this  way, 
he  cannot  be  held  accountable  for  his  gain." 

In  speaking  of  an  avulsion,  Washburn  on  Real  Property,  4th 
ed.,  volume  8,  page  60,  says :  "  Gases  sometimes  occur  where  con- 
siderable quantities  of  soil  are,  by  the  sudden  action  of  water, 
taken  from  the  land  of  one  and  deposited  upon  or  annexed  to 
the  land  of  another.  The  difference  between  avulsion,  as  the 
latter  process  is  called,  and  alluvion,  consists  in  tbe  one  being 
done  by  imperceptible  loss  from  the  land  of  one,  and  incre- 
ment to  that  of  the  other,  and  in  the  other,  its  being  done  sud- 
denly, to  an  extent  which  can  be  ascertained  and  measured. 
In  the  case  of  avulsion,  the  soil  still  belongs  to  the  first  owner, 
unless  he  shall  have  suffered  it  to  remain  in  its  new  position 
until  it  cements  and  coalesces  with  the  soil  of  the  second 
owner;  in  which  case  the  property  in  the  soil  will  be  changed, 
and  no  right  to  reclaim  it  remain." 

If  it  be  conceded,  therefore,  that  the  land  so  formed  at  the 
lower  end  of  the  island  in  question  was  formed  suddenly,  by 
washing  the  soil  from  the  upper  end  of  the  island  to  the  lower, 
the  soil  would  still  remain  that  of  the  owner  of  the  island,  and 
a  person  cutting  trees  on  the  land  so  formed  would  be  liable 
for  the  same. 

The  plaintiffs  in  error  strenuously  contend,  in  substance, 
that  as  a  grant  of  land  on  a  stream  not  navigable  includes  all 
islands  or  parts  of  islands  between  the  shore  and  the  center 
thread  of  the  stream,  that  therefore  the  land  on  which  the 
trees  grew  belonged  to  the  owner  of  the  mainland  on  the  river 
adjacent  to  such  islands. 

There  is  no  doubt  of  the  rule  that  grants  of  land  bounded 
upon  a  river  not  navigable  carry  with  them  the  exclusive 
right  and  title  of  the  grantee  to  the  center  of  the  stream,  un- 
less the  terms  of  the  grant  clearly  denote  the  intention  to 
stop  at  the  edge  or  margin  of  the  river,  the  rule  of  the  com- 
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moD  law  being  that  proprietors  of  land  adjoining  public  rivers 
not  affected  by  the  flow  of  the  tide  own  the  soil  adJUum  aqux- 
3  Kent's  Com.  427. 

In  Ingraham  v.  WUhirmn,  4  Pick.  273,  16  Am.  Dec.  342, 
the  supreme  court  of  Massachusetts  say:  "  The  doctrine  of 
alluvion  and  its  consequences  seems  to  be  very  clearly  settled. 
That  which  is  formed  by  gradual  accretion  belongs  to  the 
owner  of  the  soil  to  which  it  adheres.  The  land  which  may 
be  separated  from  a  man's  farm  by  a  sudden  change  of  the 
bed  of  the  river  may  be  reclaimed  by  him  who  lost  it. 
Islands  formed  in  the  river,  if  altogether  on  one  side  of  the 
dividing  line,  the  filum  aqusSy  belong  to  him  who  owns  the 
bank  on  that  side;  if  formed  in  the  middle  of  the  river,  they 
are  appropriated  to  the  owners  on  each  side,  not  in  common, 
but  in  severalty,  according  to  their  original  dividing  line,  the 
jilura  aqtise,  as  it  is  where  the  waters  begin  to  divide.  Such 
is  the  civil  law,  and  the  justice  of  this  appropriation  cannot 
be  questioned.  ^If  the  filum  aqua  divides  itself,  and  one  part 
take  the  east  and  the  other  the  west,  and  leave  an  island  in 
the  middle  between  both  fila,  the  one  half  will  belong  to  the 
one  lord  and  the  other  to  the  other.' " 

In  Trustees  of  Hopkins  Academy  v.  Diclinsonj  9  Cush.  648, 
549,  it  is  said:  '^  In  the  case  just  now  supposed,  of  an  island 
arising  in  the  middle  of  the  river,  it  is  divided  by  that  line 
which  was  the  thread  of  the  river  immediately  before  the  rise 
of  the  island.  But  that  line  must  thenceforth  cease  to  be  the 
thread  of  the  river,  or  filum  aquss,  because  the  space  it  occu- 
pied has  ceased  to  be  covered  with  water.  But,  by  the  fact 
of  an  island  being  formed  in  the  middle  of  the  river,  two 
streams  are  necessarily  formed  by  the  original  river  dividing 
it  into  two  branches;  the  island  itself,  having  become  solid 
land,  forms  itself  a  bank  of  the  new  stream  on  the  one  side, 
and  the  old  bank  on  the  main  shore  forms  the  other.  And 
the  same  rule  applies  on  the  other  side  of  the  island.  There 
must,  then,  be  a  filum  aqum  to  each  of  these  streams,  whilst 
the  old  filum  aqum  is  obliterated  to  the  extent  to  which  land 
has  taken  the  place  of  water.  But  this  island,  having  all  the 
characteristics  of  land,  may  soon  be  divided  and  subdivided 
by  conveyances  and  descents,  and  all  the  modes  of  transmis- 
sion of  property  known  to  the  law,  and  thus  become  the  prop- 
erty of  different  owners.  Now,  suppose  another  island  is 
formed  in  one  of  these  branches,  between  the  first  island  and 
the  original  main  shore:  it  seems  to  us  that  it  must  be 
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divided  upon  the  same  principle  as  the  first;  but  in  doing  it,  it 
will  be  necessary  to  assume  as  the  JUum  aquss  the  middle  line 
between  the  first  island  and  the  original  river  bank  on  that 
side." 

Where  the  mainland  and  an  island  have  been  separately 
surveyed  and  sold  by  the  government  to  different  parties,  the 
grantees  of  the  mainland  do  not  by  such  grant  acquire  the 
island.  In  such  case,  the  grant  to  each  being  separate  and 
distinct,  neither  can  claim  beyond  the  calls  of  his  entry  and 
patent.  The  rule  is,  that  where  there  is  a  clear  reservation  of 
islands  in  a  grant  of  mainland  adjacent  to  a  river,  either  ex- 
pressly or  by  necessary  implication,  such  islands  do  not  pass 
to  the  grantee,  and  the  JUum  aqusB  which  bounds  the  grant  is 
the  center  thread  between  the  shore  and  the  island.  In  such 
cases,  two  JUa  aqux  are  established,  one  on  each  side  of  the 
island:  Stolp  v.  Hoytj  44  111.  223;  TrusteeB  of  Hopkins  Acad- 
emy V.  DickinBorij  9  Gush.  544;  People  v.  Canal  AppraiserSy  13 
Wend.  855;  Buse  v.  Russell,  86  Mo.  209. 

In  the  case  under  consideration,  it  is  clearly  shown  that 
there  is  a  well-defined  channel  of  the  river  on  each  side,  be- 
tween the  mainland  and  the  island.  The  grant  of  the  main- 
land therefore  would,  at  the  most,  merely  extend  to  the  cen- 
ter thread  of  the  stream  between  the  shore  and  the  island,  so 
that  in  no  event  could  an  owner  of  the  mainland  claim  an 
interest  in  the  island. 

Some  objection  is  made  that  the  evidence  is  not  sufficient  to 
justify  a  verdict  against  Clossen.  There  is  but  Utile  doubt 
that  Mr.  Wiggenhorn  was  the  party  really  benefited  by  the 
cutting  of  the  trees,  and  apparently  he  should  be  liable  for 
the  damages  resulting  therefrom.  This  question,  however, 
cannot  be  determined  in  this  action,  as  the  motion  for  a  new 
trial  is  joint.  There  is  no  error  in  the  record,  and  the  judg- 
ment is  affirmed. 


IsLAiow  Situated  ur  Watuux>u]I8I8,  Titlb  to^  ahd  BioBn  ov  (hnr* 
I!  McOtOlaugh  v.  WaH  4  Rich.  68;  63  Am.  Deo.  715^  and  note  727;  note 
to  ffagan  r.  CampbeO,  83  Id.  281;  Stover  ▼.  Jaet,  60  Pk.  St  389;  100  Am. 
.>ea  666;  WeUe$  ▼.  BaOe^,  66  Conn.  292;  3  Am.  St.  Bep.  48 
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WiNKLEB  V.  Boeder. 

[28  NbbbasKA,  too.] 

PuBAimfo  AKi>  Praohcx — Trahsgript  on  Afpbal.  — Immaterial  Hat- 
TKBfl^  ma  oopy  of  summons,  and  the  return  thereof,  or  other  pleadings  or 
matter  not  relied  npon  and  not  objected  to,  should  not  be  included  in 
the  transcript,  and  where  unnecessary  matters  are  inserted  therein,  the 
oosta  of  the  same  will  be  taxed  to  the  party  at  fault,  if  the  proper  mo- 
tum  is  made. 

Plkasoto  and  Pbactigzb.  — Wherk  Answib  is  a  Gknkbal  Denial,  and 
the  only  issue  is  the  truth  of  the  allegations  of  the  petition,  an  offer  by 
defendant  to  introduce  affirmative  proof  on  cross-examination  is  properly 


Daxaobs  —  Atiobnst's  Fees  as  Element  ov  Damaobb. — In  Nelvaska, 
▼indictiye  or  exemplary  damages  are  not  allowed.  Therefore,  attorneys' 
fees  as  an  element  of  damages  in  an  action  in  tort  cannot  be  recoyered. 

Dihoarthj  Smithy  and  DUworthj  for  the  plaintiffs  in  error. 
A.  JT.  Batoen  and  J.  B,  Cessna^  for  the  defendant  in  error. 

Maxwell,  J.  The  defendant  in  error  brought  an  action  in 
the  district  court  of  Adams  County  against  the  plaintiffs,  and 
alleges  in  his  petition  'Hhat  on  the  ninth  day  of  November, 
1883,  in  the  night-time,  between  the  hours  of  ten  and  eleven 
o'clock  of  said  night,  the  said  defendants  broke  into  the  dwell- 
ing-house of  said  plaintiff,  and  then  and  there  made  an  assault 
upon  the  plaintiff,  and  did  then  and  there  him,  the  said  plain- 
tiff, beat,  wound,  whip,  choke,  and  ill  treatj  by  striking  said 
plaintiff  on  the  head  and  face  with  a  large  stick  of  wood,  and 
by  whipping  said  plaintiff  with  a  carriage  whip,  on  the  body 
of  said  plaintiff,  and  by  choking  him,  and  by  smearing 
the  naked  body  of  plaintiff  with  tar,  whereby  plaintiff  was 
bruised,  wounded,  and  made  sick,  whereby  he  was  unable  to 
attend  to  business  for  a  period  of  one  year,  and  that  by  reason 
of  said  assault^  beating,  wounding,  and  ill  treatment  as  afore- 
said, said  plaintiff  has  sustained  permanent  injury  by  being 
permanently  disabled  from  performing  the  usual  labor  of  said 
plaintiff,  and  plaintiff  alleges  that  he  has  sustained  damages, 
by  reason  of  said  assault,  beating,  wounding,  ill  treatment,  in 
the  sum  of  five  thousand  dollars,  for  which  he  prays  judgment, 
with  reasonable  attorneys'  fees." 

The  plaintiffs  in  error  (defendants  below)  filed  an  answer, 
denying  all  the  facts  stated  in  the  petition.  On  the  trial  of 
the  cause,  the  jury  returned  a  verdict  as  follows: — 

"We,  the  jury  in  this  case,  being  duly  impaneled  and  sworn, 
do  find  and  say  that  we  find  for  the  plaintiff,  and  assess  the 
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amount  the  said  plaintiff  is  entitled  to  receive  of  and  from 
said  defendants,  Henry  Winkler,  Oscar  Winkler,  John  Bleve- 
nicht,  and  Frederick  Young,  at  one  thousand  dollars,  and  two 
hundred  dollars  attorneys'  fees." 

A  motion  for  a  new  trial  was  duly  made  and  overruled,  and 
judgment  entered  on  the  verdict. 

Before  proceeding  to  the  consideration  of  the  issues  involved 
in  this  case,  we  desire  to  call  attention  to  the  condition  of  the 
record.  The  action  was  commenced  in  November,  1884,  and 
the  trial  had  in  June,  1887,  a  number  of  terms  of  the  district 
court  having  intervened  between  the  commencement  of  the 
action  and  the  time  of  trial.  No  objection  is  made  to  the 
summons,  nor  could  there  be,  as  the  plaintiffs  in  error  made 
a  general  appearance  by  filing  an  answer,  yet  we  have  a  copy 
of  the  summons  set  out  in  the  transcript,  and  the  several  re- 
turns of  the  officer  thereon.  Neither  was  any  objection  made 
to  the  several  continuances  of  the  case  in  the  district  courts 
but  they  are  set  out  at  length  in  the  record.  This  matter 
covers  eleven  pages,  and  is  entirely  needless,  and  should  be 
taxed  to  the  party  at  fault.  In  a  number  of  cases  this  court 
has  held  that  immaterial  matter,  like  a  copy  of  a  summons, 
the  returns  on  the  same,  when  no  objection  is  made  to  the 
returns  or  the  summons,  should  be  omitted  from  the  tran« 
script.  So,  with  a  motion,  demurrer,  or  other  pleading  not 
relied  upon;  they  should  be  omitted,  as  they  merely  cumber 
the  record.  If  objection  should  be  made  in  this  court  to  the 
omission  of  any  pleading  from  the  transcript,  and  the  proper 
suggestion  filed,  the  clerk  of  the  district  court  will  be  required 
to  certify  the  pleading  omitted.  But  where  unnecessary  mat- 
ters are  inserted  in  the  transcript,  the  costs  of  the  same  will 
be  taxed  to  the  party  at  fault,  if  the  proper  motion  is  made 
therefor. 

The  principal  errors  relied  upon  in  this  case  are, — 1.  That 
the  evidence  is  not  sufficient  to  sustain  the  verdict.  The  tes- 
timony tends  to  show  that  the  plaintiffs  in  error  and  others 
went,  at  the  time  stated  in  the  petition,  to  the  house  of  the  de- 
fendant in  error,  and  stripped  him,  inflicted  many  blows  upon 
his  person,  and  covered  him  with  tar.  Upon  this  point  there 
is  practically  no  dispute  in  the  testimony.  The  defendant  in 
error  claims  that  the  abuse  he  received  caused  a  rupture,  from 
which  his  health  has  been  greatly  impaired.  There  is  other 
testimony  in  the  record,  however,  which  clearly  shows  that 
the  rupture  complained  of  had  existed  for  a  long  time  prior  te 
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the  injories  inflicted  by  the  plaintiffs  in  error.  As  to  other 
iDJnrieSy  however,  the  allegations  of  the  petition  are  fully  sus- 
tained.   The  first  objection,  therefore,  is  untenable. 

2.  The  second  objection  is,  that  the  cross-examination  of  the 
defendant  and  his  witnesses  was  too  much  restricted.  The 
answer  being  a  general  denial,  the  only  issue  was  as  to  the 
truth  of  the  allegations  of  the  petition.  A  persistent  effort 
was  made,  however,  on  behalf  of  the  plaintiffs  in  error,  to  in- 
troduce affirmative  proof,  on  cross-examination,  which  the 
court  properly  refused  to  admit. 

3.  Objection  is  made  to  the  attorney  fees,  and  it  is  claimed 
they  cannot  be  recovered  under  our  statutes. 

In  Roberta  v.  Mason,  10  Ohio  St.  277,  it  was  held  that  attor- 
ney fees  were  proper  in  this  class  of  cases.     An  examination 
of  the  case,  however,  shows  that  the  court  approved  of  the  rule 
of  exemplary  or  vindictive  damages,  and  therefore  the  court 
say:  "  The  jury,  which  has  the  power  to  punish,  has  neces- 
sarily the  right  to  include  the  consideration  of  proper  and  rea- 
sonable counsel  fees  in  their  estimate  of  damages."    The  court 
held  that,  in  actions  upon  contract,  or  nominally  in  tort,  that 
attorney  fees  ought  not  to  be  included.    This  case  was  cited 
with  approval  in  Smith  v.  Pittsburg  etc.  Ry  Co,,  23  Ohio  St.  10. 
In  this  state,  however,  vindictive  or  exemplary  damages  are 
not  allowed:  Boyerv.  Bart,  8  Neb.  71;  30  Am.  Eep.  814;  Roose 
V.  PerhinSj  9  Neb.  315;  31  Am.  Eep.  409;  Riewe  v.  McCormicky 
11  Neb.  264;  Boldt  v.  Budrng,  19  Id.  739.    Damages  being 
compensatory,  therefore,  and  not  vindictive,  we  know  of  no 
nile  that  would  require  the  allowance  of  attorney  fees  in  an 
action  of  tort,  and  deny  the  same  in  an  action  on  contract. 
In  both  classes  of  cases  the  plaintiff  recovers  according  to  his 
rights,  and  justice  will  be  best  subserved  by  applying  the  same 
rule  in  both  classes,  unless  where  the  statute  provides  differ- 
ently.   The  rule  adopted  in  Dow  v.  Updike j  11  Neb.  97,  Hardy 
V.  MUleVj  11  Id.  899,  Otoe  Cowity  v.  Brotouy  16  Id.  398,  is  appli- 
cable to  cases  of  tort.    This  rule  has  been  in  force  ever  since 
the  organization  of  state  courts,  and  if  changed  it  should  be 
by  statute. 

The  defendant  in  error  has  leave  to  remit  from  the  judgment 
within  twenty  days  the  sum  of  two  hundred  dollars  attorney 
fees,  and  upon  condition  that  the  remittitur  is  made,  the  judg- 
ment of  the  district  court  will  be  affirmed;  otherwise,  it  will 
be  reversed. 
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Attoknets*  Fees  as  Element  of  Damages. — Although  authorities  ootn* 
flict»  the  general  rule,  supported  by  the  greater  number  of  casei,  undeniably 
is,  that  counsel  fees,  as  a  mere  element  in  determining  the  amount  of  dam- 
ages, should  not  be  taken  into  consideration  whether  the  action  is  one  ess 
contractu  or  ex  delicto.  The  rale  is  well  stated  by  Moore,  J.,  in  Lunda  v. 
Obert,  45  Tex.  539-544,  where  he  says:  "When  a  party  is  entitled  to  vindic- 
tive damages,  the  jury  iu  making  up  their  verdict  may,  no  doubt,  if  they  are 
so  disposed,  consider  the  plaintiff's  expenses  in  prosecuting  the  suit.  And 
if  their  verdict  is  not  so  grossly  excessive  as  to  warrant  the  court  setting  it 
aside,  no  inquiry  can  be  made  as  to  the  inducement  operating  on  their  minds 
in  reaching  their  conclusion.  And  there  are,  unquestionably,  cases  in  which 
the  court  has  suggested  such  expenses  as  a  proper  subject  for  the  considera- 
tion of  the  jury  in  fixing  damages  that  should  be  allowed  the  plaintiff.  But 
we  are  of  opinion  that  the  decided  weight  of  authority  is  against  the  propo- 
sition that  the  plaintiff  has  the  right  to  claim  his  counsel  fees,  even  in  such 
cases,  as  a  part  of  his  damages,  for  if  so,  and  the  jury  failed  to  allow  them, 
it  would  seem  their  verdict  should  be  set  aside.  But  no  case  can  be  found, 
we  imagine,  where  the  verdict  has  been  set  aside  on  this  account.  There  ia» 
unquestionably,  some  conflict  in  the  decisions,  and  we  readily  admit  that 
some  of  the  earlier  decisions  of  this  court  tend  in  some  degree  to  maintain 
the  proposition  that  when  fraud  or  malice  are  of  the  gist  of  plaintiff 's  action, 
he  may  recover  his  counsel  fees  in  prosecuting  the  suit  as  part  of  his  dam- 
ages. But  while  we  do  not  mean  to  intimate  that  there  are  no  cases  in  which 
the  plaintiff  may  be  entitled  to  their  recovery,  he  is  only  entitled  to  do  bo» 
as  we  think,  where  they  are  a  part  of  the  damages  resulting  as  the  natural 
and  proximate  consequence  of  the  act  complained  of."  To  the  same  effect^ 
Hicks  V.  Foster,  13  Barb.  663;  College  v.  Davis,  47  Tex.  131;  Siopp  v.  Smithy 
71  Pa.  St.  285;  Warren  v.  Cole,  15  Mich.  264;  Stimpsan  v.  Railroad^  1  WalL 
Jr.  164.  In  the  last-named  case,  it  was  decided  that  the  plaintiff  could  not 
recover  in  a  patent  case,  as  part  of  his  actual  damages,  any  expenditure  for 
counsel  fees  or  other  charges,  though  necessarily  incurred  to  vindicate  the 
rights  given  him  by  his  patent.  In  Lincoln  v.  8chenectad$  etc  R.  S,  Co.,  23 
Wend.  425,  Nelson,  C.  J.,  said:  "The  charge  as  to  expenses,  beyond  taxable 
costs  and  counsel  fees  in  conducting  the  suit  as  a  specific  item  of  damages  to 
be  taken  into  account,  I  am  inclined  to  think  was  erroneous.  These  have 
been  fixed  by  law,  which  is  as  applicable  in  damages  as  in  debt."  So  in  2)ay 
V.  Woodw&rth,  13  How.  363,  Grier,  J.,  remarks:  '<That  while  damages 
assessed  by  way  of  example  may  indirectly  compensate  the  plaintiff  for 
money  expended  as  counsel  fees,  these  fees  cannot  be  taken  as  the  measure 
of  punishment  or  as  a  necessary  element  in  its  infliction." 

Again,  in  Howell  v.  Scroggins,  48  Cal.  356,  the  court  below  had  instructed 
the  jury  that  they  were  not  limited,  in  assessing  damages,  to  mere  compensa- 
tion,  but  might  give  exemplary  damages,  and  could  take  into  consideration 
the  plaintiff's  expenses  in  prosecuting  the  suit.  But  the  appellate  court,  after 
a  review  of  the  cases,  reversed  the  judgment,  and  in  doing  so  said:  "The 
damages  found  by  the  jury  were  not  excessive,  and  if  we  oould  feel  at  liberty 
to  disregard  the  error  of  the  court  below,  or  were  satisfied  that  it  did  not  in- 
fiuence  the  action  of  the  jury,  we  should  affirm  the  judgment."  The  doctrine 
of  this  case  was  reaffirmed  as  to  the  disallowance  of  counsel  fees  as  an  element 
of  damages  in  an  action  of  trespass,  in  the  case  of  FaOt  v.  Waterman,  49  Cal. 
224.  In  Earl  v.  Tupper,  45  Vt  275-287,  the  court,  through  Wheeler,  J., 
said:  "The  great  weight  of  authority  seems  to  be  opposed  to  the  allowance 
of  counsel  fees  and  other  expenses  of  litigation,  beyond  taxable  costs,  as  aa 
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doMiit  of  damageiy  even  in  oases  where  exemplary  damages  are  proper.    At 
ksst»  tiiere  is  so  ma<di  authority  that  way  that  this  court  is  at  liberty  to  dis- 
ngud  those  the  other  way^  if  necessary,  in  order  to  follow  the  rule  most  in 
aeoordanoe  with  legal  principles  and  sound  reason.    The  charge  in  this  case 
kft  the  jory  at  liberty  to  consider  the  expenses  of  the  suit  to  the  plaintiff, 
for  oonnsel  fees  and  trouble,  not  taxable  costs,  and  to  allow  these  expenses 
to  the  plaintiff  as  a  part  of  the  exemplary  damages  if  they  saw  fit.    This  is 
eonsidered  to  have  been  erroneous."    This  case  was  affirmed  on  this  propo- 
sition in  HoadUy  v.  Waison^  45  Vt.  289,  12  Am.  Rep.  197,  and  Morrison  v. 
DarUng,  47  Vt.  67.    And  in  the  late  case  of  Kelljf  v.  Sogers,  21  Minn.  146- 
153^  Young,  J.,  says:  ''Punitive  or  exemplary  damages  are  inflicted,  not  to 
compensate  the  plaintiff  for  his  loss  or  damage,  but  with  a  view  to  punish 
the  defendant  for  his  wanton,  malicious,  oppressive,  or  outrageous  conduct^ 
sod  to  deter  him  and  others  from  the  commission  of  like  offenses.    The  ex- 
penses of  the  prosecution  can  afford  no  criterion  by  which  to  judge  of  the 
degree  of  m^^li*^,  oppression,  or  outrage  of  which  the  defendant  has  been 
guilty,  and  for  which  he  is  to  be  punished,  nor  can  the  quantum  of  punishment 
whjdi  the  defendant  has  deserved,  and  which  will  prevent  the  repetition  of 
the  ofiEense  by  him  or  others,  be  measured  by  these  expenses.    There  is  there- 
fore no  reason  why  these  expenses  should  be  considered  by  the  jury  in  arriv- 
iug  at  that  snim  which,  in  their  judgment,  will  be  sufficient  as  a  punishment 
sod  an  example.**    In  the  case  of  Fairbanhs  v.  WiUer,  18  Wis.  301-304,  86 
Am.  Doc  765,  the  following  strong  language  was  used  by  Cole,  J.,  in  deliv- 
ering the  opinion,  after  a  review  of  the  authorities  on  the  subject:  "The 
opinions  of  the  court  in  the  other  cases  are  equally  emphatic,  and  fully  vindi- 
cate the  soundness  of  the  doctrine  that  the  jury  have  no  right  to  include  in 
their  verdict  counsel  fees  and  tlie  other  expenses  of  litigation.    Kor  does  it 
iDske  any  difference  or  change  the  rule  that  the  action  is  one  where  punitory 
dsmagee  may  be  giren.    For  if  the  expenses  of  litigation,  counsel  fees,  etc., 
Biay  be  assessed  by  the  jury,  it  is  very  clear  that  it  must  be  upon  the  principle 
that  they  are  consequential  damages,  and  relate  to  the  amount  of  compen- 
satioQ,  rather  than  refer  to  damages  which  may  be  inflicted  by  wuy  of  pen- 
alty or  punishment  for  aggravated  misconduct.    The  question  put  was, 
What»  in  the  judgment  of  the  witness,  was  a  fair  compensation  to  a  lawyer 
for  prosecuting  the  action  T    This  shows  most  conclusively  that  the  party 
rested  his  claim  for  counsel  fees  upon  the  ground  of  compensation,  recom- 
pmse,  or  satisfaction  for  expenses  incurred,  and  not  upon  the  ground  that 
the  action  was  one  in  which  vindictive  and  exemplary  damages  might  be 
given.    Bnt»  in  any  view,  we  think  the  jury  had  no  right  to  assess  counsel 
fees  as  a  part  of  the  damages,  particularly  in  this  state,  where  we  have  a  stat- 
ute regulating  the  costs  and  fees  which  the  successful  party  may  recover, 
sad  which  is  applicable  to  this  as  well  as  other  cases.*'    See,  also,  as  sus- 
taining  the  rule,  L^ngwell  v.  EUiott,  21  Pick.  203,  and  Reggio  v.  BraggkUi, 
7  Cosh.  166,  where  it  is  said:   "But  the  counsel  fees  cannot  be  allowed. 
These  are  expenses  incurred  by  the  party  for  his  own  satisfaction,  and  they 
▼sty  so  much  with  the  character  and  distinction  of  counsel  that  it  would  be 
dangerous  to  permit  him  to  impose  such  a  charge  upon  an  opponent;  and  the 
law  measures  the  expenses  incurred  in  the  management  of  a  suit  by  the  tax- 
^le  costs."    To  the  same  effect,  Toung  v.  Courtney ,  13  La.  Ann.  192;  Hale  v. 
iTeio  Orleans^  13  Id.  499;  Henry  v.  Davis,  123  Mass.  345. 

So  it  has  been  held  by  the  United  States  supreme  court  that  counsel  fee* 
vers  not  recoverable  as  part  of  the  damages  in  an  action  on  an  injunction 
bood:  Orhrkhs  v.  Sjpoin,  lo  Wall.  211.    Nor  in  a  suit  in  admiralty:  The  Bat- 


160  WiNKLEB  V.  RoBDBB.  [Nebraska^ 

timore,  8  WalL  377.  Nor  in  cases  of  prise:  The  Nuutra  SeKora  de  Refflci,  17 
IcL  29.  Even  in  states  where  counsel  fees  are  allowed  by  statate  under  cer- 
tain contingencies,  plaintiff  cannot  recover  reasonable  connsel  fees,  unless 
«  defendant  has  acted  in  bad  faith,  or  has  been  stubbornly  litigious,  or  has 
caused  the  plaintiff  unnecessary  trouble  and  expense  ":  Ouemsey  v.  SheUman, 
b9  Ga.  796;  Mayor  etc,  qf  Savannah  v.  Waldner,  49  Id.  816.  In  JawU  v. 
8<nUhf  2  Dak.  46,  it  is  held  that  the  prevailing  party  cannot  recover  fees  paid 
his  attorney  or  counsel,  unless  there  is  an  agreement  or  contract,  express  or 
implied,  for  their  payment,  and  the  statute  authorizing  the  recovery,  in  an 
action  for  a  wrongful  taking  or  detention  of  personal  property,  of  damages 
for  the  detention  thereof,  does  not  change  this  rule.  And  again,  in  an  action 
to  recover  the  possession  of  personal  property,  the  plaintiff  is  not  entitled  to 
recover  counsel  fees  as  actual  damages  for  prosecuting  the  case,  when  the 
elements  of  malice,  gross  negligence,  or  oppression  do  not  mingle  in  the  con- 
troversy: Winstead  v.  Nulme,  32  Kan.  568.  In  Louisiana,  counsel  fees  are 
not  recoverable  as  damages  in  a  suit  not  tainted  with  fraud  or  malice:  Jtfos- 
eie  V.  Baili/  A  Co,,  33  La.  Ann.  485;  Eaiman  v.  yew  Orleans  etc,  R'y  Co.,  35 
Id.  1018.  Nor  are  they  recoverable  in  a  suit  for  past  damages:  Day  v.  Ifeuf 
Orleans  etc.  R'y  Co.,  35  Id.  694;  CamfbeU  v.  Short,  35  Id.  465. 

While  the  foregoing  cases  seem  to  establish  the  rule,  both  in  a  majority  of 
the  states  and  in  the  federal  courts,  that  fees  paid  an  attorney  or  counsel  can- 
not be  recovered  as  an  element  of  damages,  still  outhority  is  not  wanting  to 
show  that  in  some  of  the  states  the  contrary  doctrine  is  firmly  established, 
though  it  may  be,  as  was  said  in  Kelly  v.  Rogers,  21  Minn.  153,  that,  "except 
in  the  Connecticut  cases,  the  question  was  not  much  considered,  and  the  doo- 
trine  of  those  cases  is  opposed  to  the  weight  of  authority,  and  the  same  courts 
which  hold  that  the  jury  in  inflicting  punitive  damages  may  take  into  con- 
sideration the  probable  expenses  of  the  suit  refuse  to  receive  evidence  of  the 
amount  of  those  expenses.'*    However,  in  Roberts  v.  Mason,  10  Ohio  St.  277- 
282,  the  court  say:  "On  this  point  the  authorities  are  not  uniform;  but  the 
better  opinion  now  seems  to  be,  that  in  actions  ex  contnutu,  and  in  cases 
nominally  in  tort,  where  no  wrong  in  the  moral  sense  of  the  term  is  com- 
plained of,  the  fees  of  counsel  ought  not  to  be  included  in  the  estimate  of 
damages;  but  in  cases  where  the  act  complained  of  is  tainted  by  fraud,  or 
involves  an  ingredient  of  malice  or  insult,  the  jury  which  has  the  power  to 
punish  necessarily  has  the  right  to  include  the  consideration  of  proper  and 
reasonable  coimsel  fees  in  their  estimate  of  damages."    And  this  rule  has 
been  affirmed  in  Noble  v.  Arnold,  23  Ohio  St.  264,  and  Finney  v.  Smith,  31  Id. 
529,  27  Am.  Rep.  524,  note  528,  where  in  an  action  of  libel  it  was  held  that 
the  jury  in  estimating  compensatory  damages  might  take  into  consideratioii 
plaintiff's  reasonable  counsel  fees,  although  there  were  mitigating  cironm- 
stances  not  amounting  to  justification.    In  Connecticut,  the  rule  is  well 
established  that  in  actions  sounding  in  tort,  where  the  injury  complained  of 
is  inflicted  wantonly  and  maliciously,  the  plaintiff  *s  counsel  fees  may  be 
taken  into  consideration  in  estimating  exemplary  damages:  Linsley  v.  Btuh" 
nell,  15  Conn.  225;  38  Am.  Dec.  79;  Noyes  v.  Ward,  19  Conn.  250;  Ivu  v. 
Carter,  24  Id.  392;  DaUon  v.  Beers,  38  Id.  529;  DMU  v.  Morris,  26  Id.  416. 
Or  they  may  be  estimated  where  defendant  has  been  guilty  of  willful  and 
malicious  fraud:  Plait  v.  Brown,  30  Id.  336.    But  in  cases  where  the  injury 
is  not  wanton  or  malicious,  nor  the  fraud  gross,  the  jury  can  give  only  actual 
damages,  and  cannot  take  into  consideration,  in  estimating  such  damages, 
the  plaintiff  *s  counsel  fees:  St.  Peter's  Church  v.  Beadi,  26  Id.  355;  Dihbie  v. 
Morris,  26  Id.  416.    It  has  been  held  that  in  cases  proper  for  the  inflietioo 
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ol  exemplary  daniAges,  the  Jury,  in  estimating  them,  have  a  right  to  take 
iato  comrideration  the  probable  expense  of  the  litigation,  and  that  it  is  com- 
petent for  the  plaintiff  to  prove  the  reasonable  and  proper  fee  of  his  ooonsel: 
Ifem  (Meant  etc  H.  ^.  Co.  v.  AUbriiion,  38  Miss.  242;  75  Am.  Deo.  98.  In 
sn  action  of  ejectment  on  a  covenant  of  warranty,  the  necessary  expenses  of 
tiie  action  may  be  recovered:  PUkin  ▼.  Leaviti,  13  Vt.  379;  Byencm  v.  Chap- 
mm,  80  Me.  667.  And  in  an  action  for  infringement  of  a  patent,  counsel 
fees  have  been  allowed  as  a  portion  of  the  damages:  AUen  v.  Bhmi,  2  Wood. 
4  M.  121.  In  an  action  for  the  wrongful  revocation  of  an  agreement  to  sub- 
mit a  controversy  to  arbitration,  the  plaintiff  may  recover,  as  an  element  of 
his  damages,  coimsel  fees  incurred  in  preparation  for  trial:  Pond  v.  Harris, 
113  Mass.  114.  So  a  town  may  recover  counsel  feee  where  it  defends  an 
action  brong^t  against  it  to  recover  for  an  injury  caused  by  the  negligence 
of  the  defendant  in  creating  an  obstruction  upon  the  highway,  after  he  is 
notified  of  the  pendency  of  the  suit  and  requested  to  defend  it:  Inhabitanta  qf 
Weitfeld  V.  McqfOt  122  Id.  100.  And  where  a  corporation  has  contracted' 
with  defendant  to  secure  a  right  of  way  for  it  free  of  expense,  but  the  de- 
tekdant  failing  to  perform  his  contract  the  corporation  secured  the  right  of 
way  in  the  nsoal  manner,  it  was  held  that  the  corporation  might  recover,  as 
tu  element  of  damages,  the  counsel  fees  incurred  in  the  settlement  of  land 
damages:  New  Haoen  etc  Co.  v.  Haydent  117  Id.  433. 

bfjuifciiONy  AxTACHMBirr,  AND  Othxb  Bonds.  — It  is  generally  held  that 
the  attorney's  or  counsel  fees  necessarily  incurred  in  obtaining  a  dissolution 
of  an  injunction  may  be  recovered  as  damages  secured  by  the  undertaking, 
when  it  is  finally  decided  that  the  injunction  ought  not  to  have  been  granted: 
Haknee  v.  Weaotr^  52  Ala.  616;  Spring  v.  CoOedar  qfOlney,  78  HI.  101;  0m4- 
mtii^t  V.  BurUaon,  78  Id.  281;  NMe  v.  AmM,  23  Ohio  St  264;  Paeher  v. 
Nedn,  67  N.  Y.  660;  WoUm  v.  York,  46  Iowa,  81;  Rose  v.  PoA,  66  N  Y. 
60^  But  on  an  assessment  of  damages  upon  an  undertaking  given  upon  the 
granting  of  a  temporary  injunction,  it  has  been  decided  that  counsel  fees  are 
not  allowable  exoept  when  incurred  solely  because  of  such  injunction:  DU» 
hrom  v.  OardOt  62  Id.  C64.  So  it  has  been  ruled  that  where  a  defendant  was 
enjoined  from  removing  his  daves,  and  upon  an  order  of  seisure  they  were 
taken  from  his  possession,  but  a  decree  was  subsequently  rendered  in  his 
&vor,  he  cannot  recover  as  damages  his  counsel  fees  incurred  in  defending 
the  suit:  McDamet  v.  Crottru^  21  Ark.  431;  compere  Moriariy  v.  GcUt^  126 
QL  417.  In  an  action  for  wrongfully  and  vexatiously  suing  out  an  attach- 
ment»  where  malice  is  the  gist  of  the  action,  counsel  feee  in  defending  against 
the  wrongful  act  of  the  defendant,  if  reasonable  and  necessarily  incurred, 
Qiay  be  proved  and  considered  by  the  jury  in  estimating  the  damages:  MoT' 
fkailY.  Betner,  17  Ala.  832;  DonneU  v.  Jones,  13  Id.  490;  62  Am.  Deo.  194; 
Wilton  V.  Root,  43  Ind.  486;  Lawrence  v.  ffagerman,  66  HL  68;  8  Am.  Rep. 
674.  However,  such  fees  were  denied  in  Voree  v.  PMUips,  87  Iowa,  428.  In 
ui  action  on  an  indemnity  bond,  plaintiff  may  recover  counsel  fees  as  dam- 
^ss  necessarily  incurred  in  defending  the  subject  of  the  bond:  Kanmu 
OUif  Holel  Co.  V.  Saner,  66  Mo.  279. 

MAUGiotrs  Pbobboution.  — In  actions  for  malicious  proeecutions  and  false 
unprisonment,  evidence  of  the  payment  of  an  attorney's  fee  and  expenses 
incnired  in  defending  the  criminal  suit  is  competent,  and  should  be  consid- 
ered by  the  jury  in  fixing  damages,  do  matter  by  whom  such  fee  was  paid; 
£%  V.  Ward,  77  HL  603;  Bears  v.  Hathaway,  12  Gal.  277;  nor  that  it  is  as 
yetnotpsid:  ZeiglerY.  Powell,  64  Ind.  173. 
AM.  St.  Exp.,  Vol.  VHI. — 11 
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FisK  &  Co.  V.  MoNeal. 

[23  Mbbbabka,  73S.1 

MaooTUBUi  iNaiBUiCENTs.  —  Filling  Blank  in  the  lower  maxgin  of  a 
note,  naming  a  date  for  its  matarity,  does  not  make  the  note  payable  on 
such  date,  but  it  remains  payable  on  the  date  named  in  the  body  of  the 
note. 

KiGonnABLB  Instbuments.  —  Statute  of  Ldhtations  is  a  good  defense  to 
an  action  on  a  promissory  note  institated  more  than  five  years  after  its 
matarity  as  shown  by  the  date  named  in  the  body  of  the  note,  but  less 
than  five  years  after  matarity  as  shown  by  the  date  named  in  the  mar- 
gin of  the  note« 

/.  H.  RushtoUf  for  the  plaintiff  in  error. 

/.  W.  EUeVj  for  the  defendant  in  error, 

Bbese,  C.  J.  This  action  was  for  the  purpose  of  recovering 
the  amoant  due  upon  two  promissory  notes,  each  bearing  date 
of  July  1,  1878,  and  payable  ten  days  after  date.  They  were 
written  upon  similar  printed  blanks,  which  we  here  copy:  — 

"$ ,187... 

" after  date  . . .    promise  to  pay  to 

the  order  of 

dollars, 

at 

Value  receiyed. 

"No Due *' 

This  blank  being  filled,  the  notes  read  as  follows: — 

1.  "  $50.00.  Fbankun  Grove,  III.,  July  1, 1878. 

"  Ten  days  after  date  I  promise  to  pay  to  the  order  of  D.  B. 
Fisk  &  Co.,  Chicago,  111.,  fifty  dollars,  at  ten  per  cent  interest 
from  date.    Value  received.  M.  T.  Minor. 

"  No.  . .     .    Due  Sept  80, 1878." 

2.  "  $55.39.  Franklin  Grove,  III.,  July  1, 1878. 

"  Ten  days  after  date  I  promise  to  pay  to  the  order  of  D.  B. 
Fisk  &  Co.,  Chicago,  111.,  fifty-five  and  thirty-nine  cents  dollars, 
at  ten  per  cent  interest.    Value  received.  M.  T.  Minor. 

"No Due  Oct.  30, 1878." 

This  action  was  commenced  on  the  eighteenth  day  of  Sep- 
tember, 1883.  Defendant  pleaded  the  statute  of  limitationa. 
Upon  trial,  a  judgment  was  rendered  in  her  favor.  Plaintiff 
prosecutes  error  to  this  court,  and  alleges  for  error  the  ruling 
of  the  court  in  holding  the  notes  to  be  barred  by  the  statute  of 
limitations. 

The  question  presented  for  decision  is,  Does  the  filling  of  the 
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blank  in  the  lower  margin  of  the  notes,  naming  a  date  for  their 
matority,  make  the  notes  payable  on  such  dates,  instead  of  the 
date  named  in  the  body  of  the  note  ? 

The  testimony  shows  that,  at  the  time  of  and  prior  to  the 
execution  of  the  notes,  defendant  resided  in  Franklin  Grove, 
in  the  state  of  Illinois,  and  was  indebted  to  plaintiff  in  the 
sum  of  $105.  Plaintiff  demanded  payment,  but  was  informed 
by  letter  from  defendant,  dated  June  25,  1878,  that  she  could 
not  make  the  payment  at  that  time,  but  would  be  able  to  do 
BO  the  coming  fall, — by  the  middle  or  last  of  September.  She 
was  then  requested  to  execute  her  notes  for  the  amount  due, 
and  send  them  to  plaintiff,  which  she  did,  the  notes  being  the 
ones  sued  on  in  this  case.  It  may  be  assumed,  also,  that  the 
notes  were  written  by  her  in  the  form  in  which  they  now  ap- 
pear, and  it  may  be  that  she  intended  to  make  them  payable 
at  the  time  designated  in  the  margin.  It  may  be  also  assumed 
that  plaintiff  so  treated  them,  as  a  favor  to  defendant,  and  so 
relied  upon  them.  But  while  this  is  a  matter  which,  if  true, 
should  appeal  strongly  to  the  conscience  of  a  debtor,  we,  not 
being  the  conscience  keepers  of  litigants,  must  decide  the  case 
according  to  the  law  as  we  find  it  applicable  to  the  contract 
which  the  parties  have  made.  As  may  be  seen  by  the  notes, 
they  fix  a  definite  time  within  which  they  mature,  —  *' ten  days 
after  date."  It  cannot  be  said  as  matter  of  law  that  the  mar- 
ginal note  or  memorandum  could  any  more  control  the  body 
of  the  note  than  could  the  marginal  figures,  when  different 
from  the  amount  expressed  in  the  body  or  written  portion  of 
the  note,  control  the  amount  which  a  holder  would  be  entitled 
to  upon  payment  or  judgment.  Upon  this  point  we  think  the 
American  cases  are  substantially  uniform,  that  where  a  differ* 
ence  appears  between  the  words  and  figures,  evidence  cannot 
be  received  to  explain  it;  but  the  words  in  the  body  of  the 
paper  must  control:  Daniels  on  Negotiable  Instruments,  sec. 
86,  and  cases  there  cited.  Hence,  if  an  alteration  is  made  in 
the  marginal  figures  so  as  to  make  them  correspond  with  the 
writing,  it  is  not  such  an  alteration  as  to  vitiate  the  note. 

In  Smith  V.  Smith,  1  R.  I.  898,  53  Am.  Dec.  652,  the  court 
said:  *'We  do  not  think  the  marginal  notation  constitutes  any 
part  of  the  bill.  It  is  simply  a  memorandum  or  abridgment 
of  the  contents  of  the  bill  for  the  convenience  of  reference* 
The  contract  is  perfect  without  it.  If  this  is  so,  any  alteration 
in  the  figures  cannot  avoid  the  contract,  because  it  is  no  alter- 
ation, either  material  or  immaterial,  in  the  contract."    See 
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also  Randolph  on  Commercial  Paper,  sec.  105.  So  we  think 
It  must  be  in  this  case.  The  marginal  memorandum  is  only 
for  convenience  in  the  matter  of  ascertaining  the  date  of  the 
maturity  of  the  note  without  the  necessity  of  reading  it.  It 
might  serve  also  as  an  important  aid  in  a  case  where  by  acci- 
dent the  body  of  the  instrument  was  rendered  illegible,  or 
where  it  was  so  imperfectly  written  as  to  render  the  intention 
of  the  maker  doubtful.  But  we  have  no  such  case  here.  No 
question  can  arise  as  to  the  true  time  of  the  maturity  of  the 
note  when  read  from  the  written  portion.  Suit  might  have 
been  instituted  at  any  time  after  the  expiration  of  the  ten  days, 
— with  the  three  days  of  grace  added, — and  it  must  be  held 
that  the  statute  began  to  run  at  that  time,  and  that  the  actioQ 
^as  barred  at  the  time  the  suit  was  commenced. 
The  judgment  of  the  district  court  is  afl^med. 


Aa  BKTWsiN  MABon^AL  WoBDB  OF  flgoros  and  those  in  the  body  of  tfa* 
ftote  or  bill,  the  latter  oontrol:  WiUktnuon  ▼.  StnitK  1  Cold.  1;  78  Am.  Dee. 
478,  and  note  486. 


State  ex  bel.  Attobnet-Genebal  v.   Atohison 

AND  Nebbasea  B.  R  Co. 

m  Nkbkabka,  143.] 

Pabtt. — In  Quo  Warbafto  Pboobbdino  against  Cobfobation  iteell^  for 
misnaer  or  non-user  of  its  corporate  franchises,  it  is  the  only  neoessaij 
party  defendant  in  the  case.  But  if  judgment  of  ouster  is  rendered,  or 
the  charter  vacated  or  set  aside,  the  rights  of  aU  parties  against  the  ds» 
fendant  will  be  protected. 

Consolidation  of  Bailroads  —  CoNSTRucriON  or  Statdtb. — The  Ne- 
braska statute,  which  provides  when  and  how  railroad  companies  may 
consolidate,  authorizes  the  consolidation  of  two  lines  of  railway  only 
where  the  lines  thus  consolidated  will  form  one  continuous  railroad. 

OxE  Railroad  Aiding  Anothbrin  CoNSTRUcnNO  Road — Lbabino  Bail- 
road  —  Construction  or  Statutb.  —  Under  the  Nebraska  statute,  the 
authority  of  one  company  to  aid  another  in  the  construction  of  its  rafl- 
road  is  for  the  purpose  of  making  connection  between  the  two  roads| 
and  the  right  of  any  company  to  lease  or  purchase  a  railroad  oonstructed 
by  another  company  relates  only  to  cases  where  the  two  lines  would  be 
continuous  and  connected. 

Railroad  mat  not  Leasb  its  Boad  to  Anothbb  Company  unless  spe- 
cially  authorized  by  charter  or  aided  by  legislative  authority,  and  in  the 
latter  case  the  exact  statute  relied  on  as  granting  such  authority  must  be 
pointed  out;  nor  may  one  railroad  make  a  contract  to  receive  and  operate 
the  road,  franchises,  and  property  of  another  corporation  without  siali 
lar  authority. 
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RaILXOAD  COXPAIIT  la  GuILTT  of  MiSUSEB  and  NoN-USXB  of  FSAflOHIBBa, 

AHB  Such  Fbanchibes  arb  Subject  to  Fobfeztubx^  wbera  it  Burren* 
den  all  its  powers,  rights,  and  franchises  to  another  corporatiou  by  an 
unanthorized  lease  extending  over  a  long  period  of  time. 

005S0LIBATI0N  OF  Railboass.  —  Thb  CONSTITUTION  of  Nebraska  absolutely 
prohibits  the  oonsolidation  of  parallel  and  competing  lines  of  railroad; 
the  word  "consolidate"  being  used  in  the  sense  of  join  or  nnite^  and 
the  prohibition  against  snch  joinder  is  a  prohibition  against  leasing  saeh 
roads. 

Railboad  Cobpobation,  although  Oboanized  Pbiob  to  Auoptioh  of 
Constitution,  is  Subject  to  Pboiviso  thebbin  restricting  parallel  and 
oompeting  lines  of  road  from  consolidating  or  from  leasing  snch  roads^ 
whm  such  oorpcwation  was  organised  for  the  special  purpose  of  building 
a  oompeting  line  of  road,  and  had  no  anthority  under  the  statute  to 
make  a  lease,  and  was  deprived  of  no  rights  by  the  coostitntional  pro- 
▼isum. 

dxHBTKUcnov  OF  CoBSHTunoNAL  PBOvmoN— Bailboains.  — Saetkm  6, 
article  11,  of  the  oonstitntion  of  Nebraska,  was  intended  to  restrict  the 
issae  of  stock  and  bonds  by  a  railroad  corporation  to  the  actaal  con- 
sideration received.  One  of  the  objects  of  the  provision  was  to  enable 
•U  parties  to  know  the  actnal  cost  of  all  railroads  within  the  state,  so 
tliat  the  legislatore,  in  providing  for  taxing  them  and  regulating  the 
charges  for  transportation  of  persons  and  property,  might  be  enabled  to 
do  so  advisedly,  and  pass  laws  which  should  be  Just  alike  to  the  railraad 
eompanies,  the  public,  and  individuals. 

Quo  WABBAMTO. 

WiUiam  LeeBe^  atiamey^eneralf  and  C,  O.  DaweSj  for  the  re- 
lator. 

31  M.  Marquettj  for  the  respondent. 

/.  M.  Woolwarthy  fi>r  the  tniBteeB  in  the  mortgages  on  respond- 
ent's road. 

ICazwell,  J.  This  is  an  original  action  brought  in  this 
oonrt  hy  the  attorney-general  to  oust  the  defendant  from  its 
franchises.  The  attorney-general  alleges  in  the  information 
that, ''  on  the  twenty-fifth  day  of  April,  A.  D.  1871,  articles  of 
incorporation  were  duly  filed  in  the  office  of  the  secretary  of 
state  of  Nebraska  by  A.  J.  Cropsey,  A.  A.  Egbert,  T.  E.  Cal- 
vert, George  Morrison,  and  0.  Chanute,  duly  incorporating, 
under  the  laws  of  the  state  of  Nebraska,  the  Atchison,  Lin- 
coln, and  Columbus  Railroad  Company.  The  object  and 
puri)08e  of  this  company  was  to  construct,  maintain,  and 
operate  a  line  of  railroad,  with  single  or  double  tracks,  and 
with  all  the  necessary  branches,  fences,  bridges,  warehouses, 
elevators,  station-houses,  and  such  other  appurtenances  as 
might  be  thought  necessary,  extending  said  line  of  railroad 
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firom  a  point  at  the  soathern  line  of  the  state  of  Nebraska, 
where  the  Atchison  and  Nebraska  Railroad  Company  crosses 
said  state  line,  and  from  thence  running  northward  and  west- 
ward, through  the  counties  of  Richardson,  Pawnee,  Gage, 
Johnson,  Lancaster,  Seward,  and  Butler,  by  way  of  Lincoln, 
to  the  town  of  Columbus,  on  the  Union  Pacific  railway,  in 
Platte  County.  A  copy  of  the  articles  of  incorporation  is 
attached  to  the  petition  as  an  exhibit. 

"2.  That  on  the  eighteenth  day  of  August,  A.  D.  1871 ,  and 
long  before  the  aforesaid  line  of  railroad  was  completed,  the 
said  Atchison,  Lincoln,  and  Columbus  Railroad  Company 
consolidated  all  of  its  stock  and  property  of  every  kind  and 
nature,  with  the  stock  and  property  of  every  kind  of  the  Atchi- 
son and  Nebraska  Railroad  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Kansas,  and  it  was  agreed  in 
said  articles  of  consolidation,  a  copy  of  which  was  filed  in  the 
office  of  the  secretary  of  state  of  this  state,  that  the  aforesaid 
two  consolidating  companies  should  constitute  but  one  corpo- 
ration in  law,  and  to  be  known  and  named  the  Atchison  and 
Nebraska  Railroad  Company.  [A  copy  of  the  said  articles  ol 
consolidation  is  attached  to  the  petition,  and  that  part  of  the 
line  of  railroad  of  the  defendant  lying  and  being  in  the  state 
of  Nebraska  is  sought  to  be  afiected  by  this  proceeding.] 

"3.  Your  petitioner  would  further  give  the  court  to  under- 
stand and  be  informed  that  at  the  time-  of  the  incorporation 
of  the  Atchison,  Lincoln,  and  Columbus  Railroad  Company, 
as  well  as  at  the  time  of  the  consolidation,  the  financial  circum- 
stances of  the  defendant  were  limited,  and  they  were  unable 
to  build  the  said  railroad  from  the  south  line  of  the  state  ol 
Nebraska  to  Columbus,  as  aforesaid,  and  the  said  company 
applied  to  the  tax-payers  of  the  several  counties  through  which 
said  line  of  railroad  was  to  pass  for  aid,  to  enable  the  said 
company  to  construct  and  maintain  their  railroad  as  afore- 
said. 

"4.  That  the  tax-payers  and  inhabitants  along  said  pro- 
posed line  of  railroad,  for  the  purpose  of  obtaining  a  railroad, 
and  getting  direct  communication  with  Kansas,  Missouri, 
Illinois,  and  other  eastern  and  southern  states,  did,  as  in 
such  cases  made  and  provided,  vote,  issue,  and  deliver  to  the 
defendant  a  large  amount  of  ten-per-cent  coupon  bonds,  ag- 
gregating, from  the  counties  of  Richardson,  Pawnee,  Johnson, 
Gage,  and  Lancaster,  more  than  five  hundred  thousand  dol- 
lars. 
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''5.  That  on  or  about  the  fifteenth  day  of  January,  1872, 
iaid  raihroad  was  completed  to  Lincoln,  in  Lancaster  County, 
Nebraska,  and  from  said  day  until   January  1,  1880,  was 
operated  and  maintained  as  a  competing  line  of  railroad  with 
the  Burlington  and   Missouri  River  Railroad   Company  in 
Nebraska  (a  corporation  organized  under  the  laws  of  this 
state),,  for  all  the  freight  and  passenger  traffic  lying  and  being 
between  the  road  of  this  defendant  and  a  branch  line  of  the 
aforesaid  Burlington  and  Missouri,  running  from  Lincoln,  in 
Lancaster  County,  to  Nemaha  City,  in  Nemaha  County,  by 
the  way  of  Nebraska  City,  on  the  east  side,  and  with  a  branch 
line  of  said  Burlington  and  Missouri,  running  from  Lincoln 
by  way  of  Crete  to  Beatrice,  in  Qage  County,  on  the  west  side 
of  the  defendant's  line.    That  during  all  of  the  time  aforesaid 
there  was  a  strong  competition  between  the  aforesaid  lines, 
thereby  producing  a  reasonable  but  low  rate  of  charges  for 
freight  and  passenger  traffic,  and  the  people  living  within  the 
territory  above  described  received  a  great  advantage  by  rea- 
son of  the  low  and  reasonable  rates  charged  for  the  transporta- 
tion of  freight  and  passengers  on  the  defendant's  railroad, 
resulting  from  the  competition  aforesaid.    That  by  the  com- 
petition aforesaid  the  freight  belonging  to  the  people  using 
defendant's  line  of  railroad  was  shipped  south  to  the  city  of 
Atchison,  in  Kansas,  and  from  there  connected  with  other 
lines  of  railroads  that  were   competing  with   the  aforesaid 
Burlington  and  Missouri  River  railroad  for  Chicago  freight, 
and  for  other  points  east.    That  freight  coming  from  Chicago 
and  other  eastern  points  to  the  people  living  along  the  line  of 
the  defendant's  railroad  was  brought  at  greatly  reduced  rates, 
and  all  the  people  living  in  the  southeastern  quarter  of  our 
state  received  the  many  advantages  derived  from  competing 
railroads. 

''6.  That  on  the  first  day  of  January,  A.  D.  1880,  as  afore- 
said, for  the  purpose  of  defrauding  the  people  living  along  the 
line  of  their  railroad,  and  for  the  purpose  of  destroying  the 
competition  as  aforesaid,  the  said  defendant,  the  Atchison  and 
Nebraska  Railroad  Company,  disregarding  its  duties  to  the 
state  and  to  the  public,  unlawfully  and  willfully  entered  into 
an  agreement  with  the  aforesaid  Burlington  and  Missouri  River 
Railroad  Company  to  lease  their  said  line  of  railroad,  and  all 
their  rights,  privileges,  franchises,  and  property  of  every  de- 
scription to  the  above  last-named  railroad  company,  and  on 
said  last-named    day  the  defendant  did   grant,  lease,  and 
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demise  to  the  said  Burlington  and  Missouri  River  railroad, 
for  the  full  term  of  999  years,  all  of  their  railroad,  roadway, 
lands  connected  with  the  use  and  operation  of  their  road, 
and  all  machine-shops,  depots,  and  all  easements  and  ap- 
purtenances thereunto  belonging,  as  well  as  all  such  prop- 
erty as  should  thereafter  be  acquired.  [A  copy  of  said  lease 
is  attached  to  and  made  a  part  of  the  petition.]  In  pur- 
suance with  the  terms  of  said  lease,  the  defendant,  on  said 
day,  gave  to  the  said  Burlington  and  Missouri  River  Railroad 
Company  full  and  absolute  possession  and  control  of  all  its 
railroad,  roadway,  rights,  privileges,  and  franchises,  its  earn- 
ings, and  property  of  every  description.  And  ever  since  the 
first  day  of  January,  A.  D.  1880,  the  defendant  company  has 
utterly  and  willfully  failed  and  neglected  to  maintainor  oper- 
ate their  said  railroad  or  any  other  railroad  in  this  state,  and 
has  failed  in  the  discharge  of  its  duty  to  the  state  and  to  the 
public  during  all  of  said  time,  whereby  the  rights,  privileges, 
and  franchises  of  said  defendant  in  the  state  of  Nebraska  have 
become  and  are  subject  to  forfeiture. 

"7.  That  afterwards,  on  the  fifth  day  of  April,  1880,  the 
defendant  conveyed  and  assigned  absolutely  all  of  its  lands, 
bonds,  moneys,  and  property  of  every  description,  not  included 
in  the  lease  hereinbefore  mentioned,  to  the  aforesaid  Burling- 
ton and  Missouri  River  Railroad  Company.  [A  copy  of  said 
conveyance  and  assignment  is  attached  to  and  made  a  part 
of  the  petition.] 

'^8.  And  your  petitioner  would  further  show  to  the  court  that 
the  defendant's  line  of  railroad  and  the  line  owned  by  the  Bur- 
lington and  Missouri  River  Railroad  Company  in  Nebraska 
were  not  connecting  or  continuous  lines  of  railroads,  but  in 
truth  and  in  fact  the  two  roads  were  parallel  and  competing 
lines,  and  the  lease,  conveyance,  and  assignment  as  aforesaid 
were  and  are  ultra  viree^  in  violation  of  section  3  of  article  11 
of  the  constitution  of  the  state  of  Nebraska,  and  against  public 
policy. 

^*  9.  That  on  the  said  first  day  of  January,  A.  D.  1880,  the 
aforesaid  Burlington  and  Missouri  River  Railroad  Company 
in  Nebraska  sold,  assigned,  and  transferred  all  of  their  rail- 
roads, leaseholds,  rights  of  action,  contracts,  stock,  franchises, 
and  all  other  property  of  every  description  whatsoever,  to  the 
Chiongo,  Burlington,  and  Quincy  Railroad  Company,  a  foreign 
corporation,  incorporated  under  the  laws  of  the  states  of  lUi* 
nois  and  lown,  and  not  incorporated  under  the  laws  of  Ne* 
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braska,  nor  has  it  filed  a  copy  of  its  articles  of  incorporation 
with  the  secretary  of  state  of  Nebraska.  [A  copy  of  the  above- 
mentioned  deed  of  sale  and  assignment  is  attached  to  the  pe* 
tition  and  made  a  part  thereof.] 

'^  10.  That  after  the  defendant  made  the  lease  of  its  railroad 
and  the  transfer  of  all  its  property,  as  aforesaid,  the  manage- 
ment and  control  of  the  defendant's  line  was  maintained  and 
operated  by  the  said  Burlington  and  Missouri  River  railroad, 
and  by  the  transfer  of  the  said  last-named  company  to  the 
Chicago,  Burlington,  and  Quincy  Railroad  Company,  the  said 
Chicago,  Burlington,  and  Quincy  Railroad  Company  still  con- 
tinues to  operate  and  maintain  the  defendant's  line  in  this 
state,  thereby  consolidating  all  of  the  property,  franchises,  and 
earnings  of  the  defendant's  line  with  the  aforesaid  competing 
and  parallel  lines  of  the  said  Burlington  and  Missouri  River 
Railroad  Company,  as  now  owned  and  controlled  by  said  Chi- 
cago, Burlington,  and  Quincy  Railroad  Company. 

"  11.  That  from  and  after  the  date  of  the  above  transfer,  to 
wit^  January  1, 1880,  the  rates  of  freight  for  transportation  on 
the  defendant's  lines  were  increased  by  the  lessee  and  its 
assignee  from  fifty  to  seventy-five  per  cent  of  the  rate  charged 
by  the  defendant,  and  in  many  cases  it  was  doubled;  that 
all  competition  was  destroyed  in  the  southeastern  quarter  of 
the  state  by  reason  of  the  aforesaid  transfers,  and  all  the 
grain,  stock,  and  other  classes  of  freight  along  the  defendant's 
line,  shipped  to  eastern  and  southern  points,  was  carried  north 
by  the  lessee,  and  the  volume  of  business  done  along  the  de- 
fendant's line  was  diverted  outside  of  the  usual  channel  of 
trade;  that  the  people  living  along  the  line  of  the  defendant's 
road  are  defrauded  by  the  transfers  aforesaid,  and  the  large 
amount  of  bonds  voted  and  delivered  to  the  defendant,  to  aid 
in  the  construction  of  the  railroad,  are  without  consideration, 
and  yet  the  said  bonds  are  still  presumed  to  be  a  legal  liability 
against  said  counties. 

*'  12.  That  the  defendant  corporation,  the  Atchison  and  Ne- 
braska Railroad  Company,  has  ceased  to  maintain  and  operate 
any  railroad  in  the  state  of  Nebraska;  that  said  railroad 
corporation,  the  Atchison,  .Lincoln,  and  Columbus  Railroad 
Company,  as  consolidated  with  the  Atchison  and  Nebraska 
Railroad  Company,  has  willfully  failed  and  neglected  to  keep 
up  and  maintain  any  railroad  in  this  state,  as  by  their  articles 
of  incorporation  they  ^re  required  to  do,  but  on  the  contrary 
has  abandoned  its  lawful  business,  and  the  end  and  object  for 
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which  it  was  created,  whereby  the  rights  and  privileges  and 
franchises  of  said  defendant  corporation  in  this  state  ha.ve  be- 
come subject  to  forfeiture.  Wherefore  plaintiff  prays  that  the 
corporate  rights,  privileges,  and  franchises  may  be  declared 
forfeited,  and  the  said  defendant  be  ousted  therefrom;  that  all 
the  rights,  privileges,  and  franchises  of  the  defendant  within 
the  state  of  Nebraska  be  canceled  and  annulled,  and  that  said 
corporation  be  dissolved;  that  the  court  may  appoint  three 
trustees  to  take  charge  of  the  property  of  said  corporation,  to 
•collect  the  debts,  and  pay  the  liabilities,  if  any,  and  the  sur- 
plus paid  into  the  state  treasury  for  the  benefit  of  the  school 
fund,  as  in  other  cases  of  forfeiture;  and  for  such  other  and 
further  relief  as  equity  and  justice  may  require." 

The  exhibits  attached  to  the  petition  and  made  a  part  of  it 
show  that,  on  the  24th  of  May,  1867,  certain  residents  of  the 
oity  of  Atchison,  Kansas,  organized  a  corporation  under  the 
laws  of  that  state,  for  the  purpose  of  constructing  a  railroad 
from  some  point  in  the  city  of  Atchison  to  some  point  on  the 
north  line  of  the  state  of  Kansas,  not  farther  west  than  twenty- 
five  miles  from  the  Missouri  River,  the  length  of  said  railroad 
not  to  exceed  forty-five  miles.  The  capital  stock  of  said  com- 
pany was  fixed  at  four  hundred  thousand  dollars.  In  April, 
1871,  the  Atchison,  Lincoln,  and  Columbus  Railroad  Company 
was  organized  under  the  laws  of  the  state  of  Nebraska.  ''  The 
object  and  purpose  of  this  company  are  to  construct,  main- 
tain, and  operate  a  railroad  with  single  or  double  tracks,  and 
with  all  necessary  branches,  fences,  bridges,  warehouses,  ele- 
vators, station-houses,  and  such  other  appurtenances  as  may 
be  thought  necessary  or  convenient,  extending  from  a  point 
on  the  southern  line  of  the  state  of  Nebraska,  where  the  Atchi- 
don  and  Nebraska  railroad  crosses  said  state  line  northward 
and  westward  through  the  counties  of  Richardson,  Pawnee, 
Gage,  Johnson,  Lancaster,  Seward,  and  Butler,  by  way  of 
Lincoln,  to  the  town  ot  Columbus,  on  the  Union  Pacific  rail- 
road, with  a  branch  road  running  westward  through  the  coun- 
ties of  Richardson,  Pawnee,  Johnson,  Gage,  Jefferson,  and 
Saline,  to  the  west  line  of  the  state."  The  capital  stock  was 
fixed  at  the  sum  of  five  hundred  thousand  dollars.  In  Au- 
gust, 1871,  the  Atchison  and  Nebraska  Railroad  Company 
and  the  Atchison,  Lincoln,  and  Columbus  Railroad  Company 
were  consolidated  under  the  laws  of  this  state,  the  first  article 
of  consolidation  being  as  follows:  "l^e  Atchison  and  Ne- 
\>raska  Railroad  Company,  a  corporation  organized  and  exist- 
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ing  under  the  laws  of  the  states  of  Kansas  and  Nebraska,  has 
eonsimcted  and  now  in  operation  its  railroad  from  Atchison 
northwesterly  to  the  state  line  between  Kansas  and  Nebraska, 
and  the  said  Atchison,  Lincoln,  and  Columbus  Railroad  Com- 
pany, a  corporation  organized  and  existing  under  the  laws  of 
the  state  of  Nebraska,  is  authorized  by  virtue  of  said  laws 
and  its  charter  to  construct,  maintain,  and  operate  a  railroad 
from  a  point  on  the  state  line  between  Kansas  and  Nebraska, 
to  which  the  Atchison  and  Nebraska  railroad  is  constructed, 
by  way  of  Lincoln,  to  Columbus,  a  point  on  the  Union  Pacific 
railroad  in  said  state  of  Nebraska,  and  also  a  certain  branch 
of  said  railroad  named  in  the  articles  of  incorporation.  And 
whereas  the  roads  as  now  constructed  and  authorized  to  be 
located  and  completed  in  said  states  of  Kansas  and  Nebraska, 
under  their  respective  charters  and  the  laws  of  said  states, 
form  a  continuous  line  extending  from  Atchison  to  Lincoln, 
and  thence  to  Columbus,  and  are  authorized  by  the  laws  of 
said  states  of  Kansas  and  Nebraska  to  consolidate  their  stock 
and  property  with  each  other,"  etc.  The  articles  of  consoli- 
dation are  set  out  at  length,  the  capital  stock  of  the  company 
being  fixed  at  two  million  dollars. 

The  defendant  demurs  to  the  petition  upon  two  grouods: 
1.  That  there  is  a  defect  of  parties  defendant;  2.  That  the 
facts  stated  in  the  information  are  not  sufficient  to  entitle  the 
state  to  the  relief  prayed  for  against  the  defendant. 

The  rule  is  well  settled  that  in  a  proceeding  in  quo  warranto 
to  dissolve  a  corporation  or  declare  a  forfeiture  of  its  charter, 
or  to  oust  it  from  the  exercise  of  franchises  which  it  usurps,  it 
must  be  against  the  corporation  itself,  and  not  merely  against 
its  individual  members.  If  the  corporation  has  by  the  abuse 
or  the  non-use  of  its  franchises  rendered  itself  liable  to  the 
forfeiture  of  its  charter,  such  forfeiture  can  properly  be  de- 
clared and  enforced  only  in  a  proceeding  to  which  the  cor- 
poration is  a  party:  State  v.  Taylor y  25  Ohio  St.  280;  People 
V.  Bank  of  HvdeoUy  6  Cow.  217. 

In  the  latter  case,  the  court  say:  ''It  is  objected,  in  the  first 
place,  that  the  information,  being  against  the  defendants  by 
their  corporate  name,  is  bad.  To  this  it  may  be  answered, 
the  information  is  merely  descriptive.  It  is  not  an  affirma- 
tion that  the  defendants  are  a  corporation,  but  that  by  the 
name  of  the  president,  directors,  and  company  of  the  bank  of 
Hudson,  or  using  that  name,  they  have  done  the  acts  in  the 
information  alleged.    And  it  then  calls  on  them  to  answer  by 
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what  authority.  Besides,  the  statute  authorizes  proceedings 
against  the  corporation.  The  judgment  must  be  against  the 
corporate  name.  A  corporation  created  by  the  legislature 
may  lose  its  franchises  by  a  misuser  or  a  non-user  of  them. 
They  may  be  resumed  by  the  government  under  a  judgment 
upon  a  quo  warranto  to  ascertain  and  enforce  the  forfeiture: 
Terrett  v.  Taylory  9  Cranch,  51.  The  judgment  to  be  given 
is  a  judgment  of  seizure,  which  produces  a  dissolution  of  the 
corporation." 

As  the  proceeding  is  directed  against  the  corporation  itself 
for  misuser  and  non-user  of  its  corporate  franchises,  it  is  the 
only  necessary  party  defendant  in  the  case.  If,  however,  the 
court  should  find  it  necessary  to  render  a  judgment  of  ouster 
against  the  defendant,  aud  vacate  and  set  aside  its  charter, 
the  rights  and  bona  fide  claims  of  all  parties  against  the  de- 
fendant will  be  protected.  The  first  ground  of  demurrer, 
therefore,  is  overruled. 

Section  89  of  chapter  16  of  the  Compiled  Statutes  provides: 
'^Whenever  the  lines  of  railroad  of  any  railroad  companies  in 
this  state,  or  any  portion  of  such  lines,  have  been  or  may  be 
constructed  so  as  to  admit  the  passage  of  burden  or  passenger 
cars  over  any  two  or  more  such  roads  continuously,  without 
break  of  g^uge  or  interruption,  such  companies  are  hereby  au- 
thorized to  consolidate  themselves  into  a  single  corporation,  in 
the  manner  following:  The  directors  of  the  said  two  or  more 
corporations  may  enter  into  an  agreement,  under  the  corporate 
seal  of  each,  for  the  consolidation  of  the  said  two  or  more 
corporations,  prescribing  the  terms  and  conditions  thereof;  the 
mode  of  carrying  the  same  into  effect;  the  name  of  the  new  cor- 
poration; the  number  of  the  directors  thereof,  which  shall  not 
be  less  than  seven;  the  time  and  place  of  holding  the  first 
election  of  directors;  the  number  of  shares  of  capital  stock  in 
the  new  corporation;  the  amount  of  each  share;  the  manner 
of  converting  the  shares  of  capital  stock  in  each  of  said  two 
or  more  corporations  into  shares  in  such  new  corporation;  the 
manner  of  compensating  stockholders  in  each  of  said  two  or 
more  corporations  who  refused  to  convert  their  stock  into  stock 
of  such  new  corporation,  with  such  other  details  as  they  shall 
deem  necessary  to  perfect  such  consolidation  of  said  corpora- 
tions; and  such  new  corporations  shall  possess  all  the  powers, 
rights,  and  franchises  conferred  upon  such  said  two  or  more 
corporations,  and  shall  be  subject  to  all  the  restrictions,  and 
perform  all  the  duties  imposed  by  the  provisions  of  this  sub- 
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JiTisimi;  provided,  that  all  stockholders  in  either  of  such  cor- 
poratioDB  shall  be  paid  the  market  value  of  said  stock  at  the 
date  of  such  consolidation." 

This  is  section  18  of  an  act  passed  by  the  territorial  legisla- 
ture, entitled  *'  An  act  to  create  and  regulate  railroad  compa- 
nies," approved  February  8, 1864,  and  is  section  89  of  chapter 
25  of  the  Revised  Statutes  of  1866. 

The  act  including  this  provision  was  copied  substantially 
fifom  the  statute  of  Ohio  of  1851,  "relating  to  railroad  com- 
panies": 2  Curwen,  1075.  The  construction  of  this  section 
was  before  the  supreme  court  of  Ohio  in  State  v.  Vanderbilty  37 
Ohio  St.  590,  where  it  was  held  that  the  word  "  continuously," 
in  the  section  above  quoted,  was  a  restriction  upon  the  power 
to  consolidate,  and  that  this  right  existed  only  where  the  lines 
when  consolidated  would  form  one  continuous  line  over  which 
freight  and  passengers  might  be  carried  without  transfer,  and 
that  it  did  not  apply  to  roads  which  when  united  would  not 
form  a  continuous  line.  The  court  say:  ''  The  attorney-general 
says,  and  the  record  supports  the  statement,  that  these  roads 
are  '  for  sixty  miles  lying  parallel  and  near  to  each  other.' 
That  they  are,  indeed,  in  the  largest  sense,  parallel  and  com- 
peting roads,  seems  to  be  beyond  dispute,  and  it  may  be  fairly 
inferred  from  the  record  that  a  leading  object  in  making  the 
consolidation  was  to  destroy  that  competition.  That  being 
true,  the  lines  of  these  roads  are  not,  in  my  judgment,  *so 
constructed  as  to  admit  the  passage  of  burden  or  passenger 
cars  over  two  or  more  of  such  roads  continuously,'  within  the 
proper  meaning  of  section  3379.  That  the  mere  physical 
ability  to  pass  cars  from  one  road  to  the  other  satisGes  the 
statute,  is  a  construction  of  it  which  is  wholly  inadmissible, 
for  the  provision  requiring  such  connection  would  be  without 
meaning.  In  imposing  that  restriction  upon  consolidation,  the 
legislature  intended,  not  merely  that  the  physical  fact  should 
exist,  but  that  such  consolidation  should  only  be  made  for  the 
very  purpose  of  passing  freight  and  passengers  over  both  lines, 
or  some  material  parts  thereof  not  necessarily  in  a  direct  or 

straight  line,  but  continuously Consolidation  for  the 

transportation  of  frreight  and  passengers  continuously  is  a 
thing  which  the  legislature  might  well  desire  to  encourage,  as 
it  may  be  advantageous  alike  to  the  public  and  the  companies; 
but  corporations  have  power  only  as  granted  by  the  general 
assembly;  and  where  companies  situated  as  these  are,  being 
parallel  and  competing,  claim  that  authority  to  consolidate 
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has  been  granted  to  them,  they  must  be  able  to  point  to  words 
in  the  statute  which  admit  of  no  other  reasonable  constractioQ, 
for  it  will  not  be  assumed  that  the  law-making  power  has  au- 
thorized the  creation  of  a  monopoly  so  detrimental  to  the  pub- 
lic interest.    But  the  statute  contains  no  such  words." 

This  decision,  in  our  view,  states  the  law  correctly,  and  the 
statute  only  authorizes  the  consolidation  of  two  lines  of  rail- 
way where  the  lines  thus  consolidated  will  form  one  con- 
tinuous railroad.  As  the  Atchison  and  Nebraska  City  railroad 
and  the  Atchison,  Lincoln,  and  Columbus  railroad,  when  con- 
solidated, would  form  one  continuous  line,  the  statute  author- 
ized such  consolidation;  that  part  of  the  line,  however,  in 
Nebraska  is  held  by  said  company  as  a  Nebraska  corporation, 
while  that  in  Kansas  is  held  as  a  Kansas  corporation,  under 
the  laws  of  that  state. 

Section  94,  chapter  16,  of  the  Compiled  Statutes,  provides, 
that  '^any  railroad  company  heretofore  or  hereafter  incor- 
porated may,  at  any  time,  by  means  of  subscription  to  the 
capital  stock  of  any  other  company,  or  otherwise,  aid  such 
company  in  the  construction  of  its  railroad  for  the  purpose  of 
forming  a  connection  of  said  last-mentioned  road  with  the 
road  owned  by  the  company  furnishing  such  aid;  or  any  rail- 
road company  existing  in  pursuance  of  law  may  lease  or  pur- 
chase any  part  or  all  of  any  railroad  constructed  by  any  other 
company,  if  said  company's  lines  of  said  road  are  continuous 
or  connected  as  aforesaid,  upon  such  terms  and  conditions  as 
may  be  agreed  on  between  said  companies  respectively;  or 
any  two  or  more  railroad  companies  whose  lines  are  so  con- 
nected may  enter  into  an  arrangement  for  their  common  ben- 
efit consistent  with  and  calculated  to  promote  the  objects  for 
which  they  are  created;  provided,  that  no  such  aid  shall  be 
furnished,  nor  any  purchase,  lease,  or  arrangement  perfected, 
until  a  meeting  of  the  stockholders  of  each  of  said  companies 
shall  have  been  called  by  the  directors  thereof,  at  such  time 
and  place  and  in  manner  as  they  shall  designate,  and  the 
holders  of  at  least  two  thirds  of  the  stock  of  such  company, 
represented  at  such  meeting,  either  in  person  or  by  proxy,  and 
voting  thereat,  shall  have  assented  thereto." 

It  will  be  observed  that  the  authority  of  one  company  to  aid 
another  in  the  construction  of  its  railroad  is  for  the  purpose 
of  making  connection  between  the  two  roads.  That  is,  the 
two  roads  when  connected  must  form  a  continuous  line.  It 
will  also  be  observed  that  the  right  of  any  company  to  lease 
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or  porduuse  any  part  or  all  of  any  railroad  conBtructed  by 
any  other  company  is  limited  to  cases  where  the  purchasing 
company's  line  and  the  road  purchased  are  continuous  or 
connected.  If  the  line  purchased  or  leased  does  not  form  a 
connected  or  continuous  line  with  the  road  o?med  by  the  com- 
pany purchasing  or  leasing  the  same,  there  is  no  power  given 
by  statute  to  either  make  a  lease  of  said  railway  or  hold  un- 
der the  same.  This  was  the  state  of  the  law  in  1871,  when 
these  companies  were  organized  and  consolidated,  and  the 
statute  has  remained  in  that  form  until  the  present  time. 

Section  2,  article  2,  chapter  72,  of  the  Compiled  Statutes, 
provides  ^*  that  it  shall  be  competent  and  lawful  for  any  rail- 
road company  heretofore  incorporated  or  organized,  or  which 
may  be  hereafter  incorporated  or  organized,  under  the  laws  of 
an  adjoining  state,  and  which  shall  have  extended  its  railroad 
into  this  state,  or  have  become  a  corporation  of  this  state  un- 
der the  laws  thereof,  to  mortgage,  lease,  or  sell  that  part  of  its 
railroad,  and  the  property,  rights,  privileges,  and  franchises 
connected  therewith,  situated  in  this  state,  to  any  railroad  in 
this  state,  and  the  railroad  company  making  such  purchase 
shall  thereupon  become  vested  with  all  the  property,  rights, 
privileges,  and  franchises  of  the  company  making  such  sale, 
and  pertaining  to  the  said  railroad  so  sold,  and  shall  be  au- 
thorized to  locate,  construct,  and  complete,  maintain,  and 
operate  the  railroad  thus  purchased,  and  may  receive,  hold, 
and  convey  all  the  municipal  aid,  endowments,  and  property 
of  any  kind  whatsoever,  upon  compljring  with  the  terms  and 
conditions  upon  which  the  same  were  to  be  had,  as  fully  and 
to  the  same  extent  as  the  railroad  company  making  such  sale 
could  have  done,  had  no  such  sale  been  made." 

This  act  was  passed  in  1881,  and  the  section  only  applies 
to  corporations  of  an  adjoining  state  which  shall  have  ex- 
tended their  railroad  into  this  state  and  become  corporations 
under  the  laws  thereof,  to  mortgage,  lease,  or  sell  that  part  of 
their  railroad  situated  within  this  state  to  a  railroad  company 
within  the  state.  This  section  does  not  repeal  sections  89  and 
94  of  chapter  16  of  the  Compiled  Statutes.  Nor  does  it  au- 
thorize a  railway  to  lease  its  entire  line,  that  out  of  the  state . 
as  well  as  that  within.  That  statute  therefore  does  not  apply 
to  nor  aid  this  case.  So  far  as  the  power  to  lease  is  concerned, 
requiring  the  lines  to  be  continuous,  chapter  58  of  the  Session 
Laws  of  1887  contains  certain  provisions  as  to  the  power  to 
purchase  or  lease  railways,' which  need  not  be  noticedi  as  it 
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has  no  application  to  the  case  at  bar.  The  second  section  of 
the  act  contains  a  provision  for  the  ratification  of  prior  leases 
and  consolidations,  which  at  the  most  can  only  legalize  acts 
done  in  good  faith  where  there  was  a  want  of  full  power  to 
perform  the  same,  but  does  not  apply  to  cases  where  leases 
were  made  or  consolidations  effected  against  the  inhibitions  of 
the  statute.  The  lease  of  the  defendant  therefore  is  not  vali- 
dated or  aided  by  that  statute. 

To  justify  the  defendant  in  leasing  its  line  to  the  Burling- 
ton and  Missouri  Bailroad  Company,  it  must  be  able  to  point 
to  the  exact  statute  granting  such  authority,  which  it  has 
failed  to  do:  Penn,  Co.  v.  St  LouiSj  Altoriy  and  Terre  Haute 
R.  12.,  118  U.  S.  294.  In  the  opinion  of  the  majority  of  the 
court  in  that  case,  it  is  said:  "We  think  it  may  be  stated,  as 
the  just  result  of  these  cases,  and  on  sound  principle,  that 
unless  specially  authorized  by  its  charter,  or  aided  by  some 
other  legislative  action,  a  railroad  company  cannot,  by  lease 
or  any  other  contract,  turn  over  to  another  company  for  a  long 
period  of  time  its  road  and  all  its  appurtenances,  the  use  of 
its  franchises,  and  the  exercise  of  its  powers,  nor  can  any 
other  railroad  company,  without  similar  authority,  make  a 
contract  to  receive  and  operate  such  road,  franchises,  and 
property  of  the  first  corporation,  and  that  such  a  contract  is 
not  among  the  ordinary  powers  of  a  railroad  company,  and  is 
not  to  be  presumed  from  the  usual  grant  of  powers  in  a  rail- 
road charter."  This,  in  our  view,  is  a  correct  statement  of  the 
law. 

In  Thomas  v.  Railroad  Company^  101  IT.  S.  71,  a  railroad 
company  in  New  Jersey  had  leased  its  road,  franchises,  and 
property  for  a  period  of  twenty  years,  giving  the  lessee  com- 
plete control  thereof,  and  received  as  rent  one  half  the  gross 
sum  collected  by  the  lessee  from  the  operation  of  the  road. 
The  decision  turned  upon  the  power  of  the  company  under  its 
corporate  authority  to  make  the  lease.  The  lessee  insisted 
that  a  corporation  may,  as  at  common  law,  do  an  act  which  is 
not  either  expressly  or  impliedly  prohibited  by  its  charter. 
To  this  the  court  responded:  "  We  do  not  concur  in  this  propo- 
sition. We  take  the  general  doctrine  to  be  in  this  country, 
though  there  may  be  exceptional  cases  and  some  authorittes 
to  the  contrary,  that  the  powers  of  corporations  organised 
under  legislative  statutes  are  such,  and  such  only,  as  those 
statutes  confer.  Conceding  the  rule  applicable  to  all  statutes, 
that  what  is  fairly  implied  is  as  much  granted  as  what  is 
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expiessed,  it  remains  that  the  charter  of  a  corporation  is  the 
measure  of  its  powers,  and  that  the  enumeration  of  these 
powers  implies  the  exclusion  of  all  others." 

The  doctrine  as  above  stated  meets  our  hearty  approval.  If 
the  allegations  of  the  information  are  true, — and  they  are  to 
be  BO  considered  on  demurrer  to  the  information, — the  de- 
fendant induced  the  people  along  its  line,  from  the  Kansas 
border  to  the  city  of  Lincoln,  to  grant  liberal  aid  for  the  con- 
struction of  the  road.  Every  piece  of  land  subject  to  taxa- 
tion in  the  counties  along  the  line  of  said  road  is  practically 
mortgaged  by  the  issuing  of  bonds  to  aid  in  building  it.  The 
interest  has  presumably  been  paid  on  these  bonds  to  the  pres- 
ent time;  many  of  the  settlers  along  such  road  when  the 
bonds  were  issued  were  pioneers,  struggling  with  the  hardships, 
poverty,  privations,  and  difficulties  incident  to  a  new  country. 
To  many  of  them,  no  doubt,  the  taxes  necessary  to  meet  the 
interest  and  amount  required  for  the  sinking  fund  have  been 
a  burden,  and  by  every  one  the  tax  was  voted  to  aid  in  con- 
structing and  operating  an  independent  line  of  railway.  That 
was  the  contract  of  the  parties,  and  the  state  would  be  dere- 
lict in  its  duties  if  it  did  not  compel  an  observance  on  the 
part  of  the  defendant  of  its  duties.  The  defendant,  however, 
having  obtained  this  bonus,  sought  to  smTender  all  its  powers, 
rights  and  franchises  to  another  corporation  for  the  period  of 
999  years.  So  far  as  the  defendant  is  concerned,  it  has  ceased 
to  operate  a  railroad,  and  the  charge  of  misuser  and  non-user 
plainly  appears  on  the  face  of  the  record. 

It  is  not  the  policy  of  the  law  to  allow  a  railroad  company, 
organized  as  an  independent  line,  to  procure  aid  on  every  hand 
in  that  character,  and  after  the  road  is  completed  sell  out  to 
the  highest  bidder.  Honorable  and  fair  dealing  are  as  essen- 
tial in  the  dealings  of  a  railroad  corporation  with  individuals 
and  the  public  in  the  construction  and  operation  of  its  road 
as  between  individuals  in  the  ordinary  affairs  of  life.  A  rail- 
way company  cannot  be  permitted  to  act  in  bad  faith  with 
those  from  whom  it  has  received  aid  upon  certain  conditions. 
Having  received  the  consideration,  it  must  perform  on  its  part, 
and  the  parties  are  entitled  to  a  literal  compliance.  And  while 
a  lessee  in  a  proper  case,  or  assignee  or  purchaser,  will  take 
a  road  burdened  with  the  conditions,  obligations,  and  duties 
assumed  by  the  original  corporation,  yet  there  can  be  no  such 
transfer  by  lease,  assignment,  or  sale  without  express  statutory 
authority,  and  as  we  find  no  such  authority,  and  the  defend- 
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ant  has  been  guilty  of  misuser  and  non-user  of  its  franchiaes, 
they  are  subject  to  forfeiture. 

We  have  placed  the  decision  entirely  t!ipon  the  statute,  but 
there  are  other  grounds  which  will  now  be  noticed. 

Section  3,  article  11,  of  the  constitution,  provides  that  ''no 
railroad  corporation  or  telegraph  company  shall  consolidate 
its  stock,  property,  franchises,  or  earnings,  in  whole  or  in  part, 
with  any  other  railroad  corporation  or  telegraph  company  own- 
ing a  parallel  or  competing  line,  and  in  no  case  shall  any  con- 
solidation take  place  except  upon  public  notice  of  at  least  sixty 
days  to  all  stockholders,  in  such  manner  as  may  be  provided 
by  law." 

Section  5  also  provides  that  "  no  railroad  corporation  shall 
issue  any  stock  or  bonds  except  for  money,  labor,  or  property 
actually  received  and  applied  to  the  purposes  for  which  such 
corporation  was  created,  and  all  stock,  dividends,  and  other 
fictitious  increase  of  the  capital  stock  or  indebtedness  of  any 
such  corporation  shall  be  void.  The  capital  stock  of  railroad 
corporations  shall  not  be  increased  for  any  purpose,  except 
after  public  notice  for  sixty  days,  in  such  manner  as  may  be 
provided  by  law." 

This  is  an  absolute  prohibition  against  a  railroad  corporation 
consolidating  its  stock,  property,  franchises,  or  earnings,  in 
whole  or  in  part,  with  any  other  railroad  corporation  owning 
a  parallel  or  competing  line.  The  word  ''  consolidate"  is  here 
used  in  the  sense  of  join  or  unite.  The  constitutional  conven- 
tion aimed  at  practical  results.  The  character  of  the  title  of 
the  parties  operating  a  railway  is  of  but  little  moment  to  the 
general  public,  while  the  requirement  that  different  roads  shall 
continue  to  be  competing  lines,  as  when  they  were  constmctedi 
is  of  the  utmost  importance  to  all.  The  law  cannot  be  evaded, 
^  therefore,  by  substituting  a  lease  for  a  deed  of  conveyance.  It 
will  be  observed  that  there  are  two  classes  of  railroads  to  which 
the  prohibition  applies,  viz.,  parallel  and  competing.  As  to 
what  are  parallel  roads  is  not  now  before  the  court;  but  that 
the  defendant  was  a  competing  road  is  alleged  in  the  informa* 
tion,  admitted  by  the  demurrer,  and  clearly  shown  from  the 
record.  It  was  therefore  clearly  within  the  inhibition  of  the 
constitution,  and  neither  its  stock,  franchises,  or  earnings  can 
be  joined  to  any  other  competing  line.  The  prohibition 
against  the  joinder  of  these  prohibits  the  leasing  of  such 
roads. 

Competition  can  only  be  had  by  securing  competing  lines, 
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and  thus  prevent  a  monopoly  in  the  operation  of  the  roads, 
and  this  it  did  by  forbidding  the  purchase  or  control  of  parallel 
or  competing  roads  under  the  same  management.  As  the  de« 
fendant  was  organized  prior  to  the  adoption  of  the  constitution, 
it  is  claimed  that  it  would  not  be  subject  to  this  restriction. 
There  is  no  force,  however,  in  this  objection.  The  corporation 
was  organized  to  build  and  operate  a  railroad  from  the  Kansas 
line  to  Lincoln  and  Columbus.  That  was  the  very  purpose  of 
its  being.  It  had  no  authority  to  lease  its  road  uuder  the 
statute,  and  was  therefore  deprived  of  no  right,  and  the  con- 
stitutional inhibition  applies  to  it. 

The  attorneys  for  the  defendant  contend  that  section  5, 
article  11,  of  the  constitution,  applies  more  particularly  to 
stockholders.  It  has  a  much  broader  scope,  however.  It  was 
intended  to  restrict  the  issue  of  stock  and  bonds  to  the  actual 
consideration  received.  One  of  the  objects  of  the  provision 
was  to  enable  all  parties  to  know  the  actual  cost  of  all  rail- 
roads within  the  state,  so  that  the  legislature,  in  providing  for 
taxing  them  and  for  regulating  the  charges  for  transporta- 
tion of  persons  and  property  may  be  enabled  to  do  so  ad- 
visedly, and  pass  laws  which  shall  be  just  alike  to  the 
railway  companies,  the  public,  and  individuals.  In  any  view 
of  the  case,  therefore,  the  defendant's  franchises  are  subject 
to  forfeiture. 

The  court  will  not,  in  the  first  instance,  however,  declare  a 
forfeiture,  but  the  lease  will  be  declared  void. 

The  demurrer  is  overruled.  The  defendant  has  leave  to 
answer  by  the  first  day  of  the  next  term  of  courl. 


FoBisinmi  ot  CSobfokatx  FBANOHmsB.— As  oommonly  ozpretaed,  the 
fnmchises  of  a  oorporation  may  be  forfeited  for  misaser  or  non-iiser,  and  the 
corporatioa  dissolved:  1  Bla.  Com.  *486;  2  Kent's  Com.  *306;  Angell  and 
Ames  on  Corporations,  see.  774;  Boone  on  Corporations,  see.  203;  VTood'e 
Field  on  Corporations,  sec.  441;  Sagtem  Archipelago  Co,  v.  Begina,  2  El.  &  B. 
856;  22  Eng.  L.  &  £q.  328;  TerreU  v.  Taylor,  9  Cranch,  43,  61;  Dartmouth 
CoUege  v.  Woodtoard,  4  Wheat  659;  PaschaU  v.  WhU^eUy  11  Ala.  472;  Stale 
Bani  v.  State,  1  Blackf.  267,  275;  State  v.  New  Orleans  Oaa  Light  etc.  Co,,  2 
Rob.  (La.)  529,  532;  Chesapeake  etc.  Canal  Co,  v.  BaUimore  etc  B.B.,^  Gill  & 
J.  1,  121;  Washington  etc.  Turnpike  Co,  v.  StaU,  19  Md.  239;  BoOon  Glass 
Manufactory  v.  Langdon,  24  Pick.  49;  36  Am.  Dec  292;  State  v.  Commercial 
Bank  qf  ManeJtester,  13  Smedes  k  M.  669;  63  Am.  Dec.  106;  State  v.  Council 
Bluffs  etc.  Ferry  Co,,  11  Neb.  364;  Slee  v.  Bloom,  5  Johns.  Ch.  366;  People  v. 
Bank  of  Hud^n,  6  Cow.  217;  Bis9eU  v.  Michigan  etc  B,  B,,  22  N.  Y.  268; 
Trustees  of  McInUre  Poor  Scltool  v.  Zanesmlle  Canal  etc  Co.,  9  Ohio,  203,  289; 
U  Am.  Dec.  440. 

There  are  four  classes  of  cases  in  which  the  question  of  forfeiture  may 
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•rife:  1.  The  charter  may  provide  that,  for  the  faflnre  of  the  corporatioD  to 
oheerve  certain  express  provisions  or  conditions,  the  franchisee  granted  ahoold 
be  forfeited,  and  the  corporation  dissolved;  or  2.  The  charter  may  simply 
impose  certain  express  obligations  upon  the  corporation,  withoat  providing 
in  so  many  words  that  a  vblation  thereof  shall  be  a  caose  of  forfeitore;  or 
8.  There  may  be  implied  conditions  resting  upon  the  corporation  by  virtue 
of  the  aooeptance  of  the  charter;  or  4.  The  corporation  may  have  violated 
some  general  statute  or  rule  of  the  common  law.  With  regard  to  the  first 
of  these  classes,  it  is  of  course  evident  that  a  cause  of  forfeiture  results  if  the 
corporation  does  not  comply  with  the  conditions  imposed:  See  8taU  v.  Real 
BstaU  Bank,  6  Ark.  595,  601;  41  Am.  Dec.  109,  114.  The  questions  would 
necessarily  be  one  of  interpretation  of  the  particular  provision,  and  one  of 
fact  in  determining  whether  or  not  the  provision  had  been  violated  by  the 
corporation.  In  what  way  the  forfeiture  might  be  declared  is  another  mat- 
ter.   More  difficulty  arises  with  reference  to  the  other  classes. 

Fkanchisbs  abb  Subjbot  to  Fobfeiturb  vor  Willful  Misuser  or 
NoN-usBB.  —  It  is  said  to  be  a  tacit  condition  annexed  to  every  act  of  incor- 
poration that  the  franchises  are  subject  to  forfeiture  and  the  cor|ioration 
dissolved  for  willful  misuser  or  non-user  in  regard  to  matters  which  go  to  the 
essence  of  the  contract  between  the  corporation  and  the  state:  Angell  and 
Ames  on  Corporations,  sec  774;  Boone  on  Corporations,  sec.  203;  2  Morawets 
on  Corporations,  sec.  1014;  Taylor  on  Corporations,  sec.  457;  2  Waterman 
on  Corporations,  sec.  427;  Wood's  Field  on  Corporations,  sec.  441;  note  to 
Folger  v.  Columbian  Ins,  Co,,  96  Am.  Dec.  757;  Rex  v.  City  qf  London  (Sir 
James  Smith's  case),  1  Show.  274,  280;  Skin.  310;  4  Mod.  52,  68;  12  Id.  17, 
18;  Rex  v.  Pasmore,  3  Term  Rep.  199,  246;  City  cf  Ixyndon  v.  Vanacre,  1  Ld. 
Raym.  496,  498;  12  Mod.  270,  271;  Rexv,  Orosvtnor,  7  Id.  198,  199;  EasUrK 
Arcliipelago  Co,  v.  Regina,  2  El.  &  B.  856;  22  Eng.  L.  &  Eq.  328;  TerreU  v. 
Taylor,  9  Cranoh,  43,  51;  Mumma  v.  Potomac  Co.,  8  Pet.  281;  Chicago  Life 
Ina,  Co.  V.  Needles,  113  U.  S.  574;  SiaU  v.  Tombeckbee  Bank,  2  Stew.  30,  37; 
Darnell  Y,  State,  48  Ark.  321;  StaU  Bank  v.  State,  I  Blackf.  267,  275;  Stale 
V.  New  Orleans  Oas  LiglU  etc  Co,,  2  Bob.  (La.)  529,  532;  Chesapeake  etc.  Canal 
Co,  V.  Baltimore  etc,  R,  R,,  4  Gill  &  J.  1,  121;  WatHdngton  etc.  Turnpike  Co. 
V.  State,  19  Md.^39;  State  v.  Minnesota  Cent,  R'y,  36  Minn.  246;  Stale  v. 
Commercial  Bank  qf  Manchester,  13  Smedes  &  M.  569;  53  Am.  Dec.  106;  Stale 
V.  Council  Bluffs  etc  Ferity  Co.,  11  Neb.  354;  StaU  v.  Farmers*  College,  32 
Ohio  St.  487,  489;  CJUnclechan:oitche  Lumber  etc  Co.  v.  Commonwealth,  100 
Pa.  St.  438;  and  a  provision  in  a  charter  that  the  corporation  shall  not  be 
dissolved  previous  to  the  expiration  of  its  charter,  until  all  its  debts  are  paid, 
does  not  protect  the  corporation  from  dissolution  for  a  violation  of  the  char- 
ter, the  provision  being  intended  merely  to  prevent  the  corporation  from 
dissolving  itself  before  the  expiration  of  its  charter  without  paying  its  debts: 
State  Bank  v.  State,  1  Blackf.  267.  So  a  constitutional  provision  "that  no 
man's  property  shall  be  taken  for  public  use  without  the  consent  of  his  rep- 
resentatives," does  not  prohibit  a  judgment  of  seizure  of  the  franchises  of  a 
corporation  for  a  violation  of  the  charter,  let  the  effect  upon  private  property 
be  what  it  may:  Id.  And  a  state  legislature  is  authoriced,  in  the  proper 
exercise  of  the  police  power,  to  adopt  such  necessary  legislation  and  regnla- 
tionfl  as  will  effectually  protect  the  community  from  losses  and  injury  inci- 
dent to  a  public  business  conducted  by  a  corporation,  where  such  busineas 
has  become  hazardous,  and  will  probably  result  in  financial  distress  to  those 
who,  in  ignorance  of  the  condition  of  the  corporation,  deal  with  it;  and 
therefore  the  legislature  may  pass  a  law  providing  for  the  dissolution  of  ex- 
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irtfa^  nmrniioe  ooiiipaiue%  on  judicial  inquiry,  when  the  anditor  of  the 
■late^  vpoa  egamination,  sluJl  be  of  the  opinion  that  their  condition  is  rach 
leto  lender  their  farther  continuance  in  hnsineaa  hazardous  to  thoee  Losured 
thflreia:   Wardv.  FanotO,  07  HL  594. 

It  is  sometinies  said  that  the  franchises  of  a  corporation  may  be  forfeited 
far  the  £aihiro  to  comply  with  conditions  precedent  to  its  organization;  but 
prapedy  epwiVing,  the  forfeiture  of  a  francluse  presupposes  a  franchise 
validly  existing,  and  consequently  there  can  be  no  forfeiUire  except  for  the 
lifeachof  a  oonditum  subsequent.  "By  the  failure  to  perform  conditions 
pieoedent^  a  right  may  be  defeated  or  prevented  from  vesting,  but  it  is  not 
forfeited  except  for  the  non-performance  of  conditions  subsequent**:  Com' 
wunkU  Bamk  ^Natdm  v.  State,  6  Smedes  &  M.  599,  613,  per  Sharkey,  C.  J. 
And  on  the  same  principle,  proceedings  to  vacate  the  charter  of  a  corpora- 
tiflo  for  non-user  cannot  be  sustained,  where  the  non-user  complained  of 
was  simply  an  omission  on  the  part  of  the  corporators  named  in  the  act  of 
inoorporation  to  organize  under  it:  SttUe  v.  Simonton,  78  N.  C.  57. 

GODBTB  PBOCXID  WITH  CAimOR  IN    PROGSSDINaS  TO  DSCLABS    FORmT- 

uutB.  —  It  is  not  every  excess  of  power,  nor  every  omission  of  duty,  that  is 
a  canae  of  fbrfeitare  of  the  charter  of  a  corporation:  Harris  v.  MistiBuppi  VaU 
I9  efc.  J2.  iS.,  51  Misa  602;  State  v.  SoyaUon  etc.  Turnpike  Co,,  11  Vt.  431, 
432;  Cheaapwke  etc.  Canal  Co.  v.  Baltimore  etc.  R.  R,,  ^  Gill  &  J.  1,  107;  Com* 
ndtakmerefoT  Frederick  Female  Seminary  v.  Stale,  9  Id.  379,  404.  Courts  act 
with  extreme  caution  in  proceedings  which  have  for  their  object  the  forfeiture 
of  corporate  franohiMs;  and  a  forfeiture  will  not  be  declared  except  under 
the  expreas  provisions  of  the  charter,  or  for  a  plain  misuse  or  non-use  of 
powera,  by  which  the  corporation  fails  to  fnlfill  the  design  and  purpose  of  its 
Qiganiwfctions  State  v.  Farmer'e  College,  32  Ohio  St.  487,  489;  State  v.  Com' 
merckU  £ankqfCmemmUi,  10  Ohio^  535;  Harriey.  Miesisrippi  Valley  etc  R.  R., 
bWjm.G02iChkagoCi^R*yv.  People,  7Z  HL  Ul;StaU  v.  Real  EeiaU  Bank, 
5  Ark.  595,  602;  41  Am.  Deo.  109,  114;  State  v.  SocUtS  RipubHeaine,  9  Mo. 
App.  114;  and  in  order  that  the  courts  may  proceed  with  the  requisite  cau- 
tion, it  is  necessary  that  the  information  should  state  with  precision  every 
buc^  which  constitutes  the  abuse  of  the  franchises  complained  of:  Harris  v. 
JfiMM^pi  Valley  etc  R.  R.,  51  Misa  602,  608;  and  that  the  allegations  which 
are  relied  upon  to  establish  a  judgment  of  forfeiture  should  be  supported  by 
sneh  evidence  as  leaves  no  doubt  of  their  truth:  People  v.  Oakland  County 
Bank,  1  Doug.  (Mich.)  282,  284. 

If  a  corporation  is  found  guilty  of  acts  or  omissions  which  are  expressly 
deelared  to  be  a  cause  of  forfeiture  of  its  franchises,  plainly  a  court  haa  no 
discretion  to  refuse  such  a  judgment:  State  v.  Oberlia  BvUdmg  and  Loan  Ae^ 
eodatkm,  85  Ohio  St.  258;  State  v.  Pennsykfania  etc  Canal  Co.,  23  Id.  121; 
&ater.  Mmneeota  Central  R'y,  36  Minn.  246,  258;  Peoplev.  Fishkilletc  Plank 
Road  Co.,  27  Barb.  445;  People  v.  Northern  R.  R.,  53  Id.  98;  but  in  other 
cases  the  court  is  vested  with  a  discretion,  and  may  refuse  a  judgment  of 
onstery  if,  in  its  opinion,  the  interests  of  the  public  do  not  require  such  a  judg- 
ment: StaU  T.  OberUm  Building  and  Loan  Assodatkm,  35  Ohio  St.  258;  Slatev. 
People's  MuL  Ben.  As^n,  42  Id.  579;  State  v.  Minnesota  Central  R*y,  36 
Minn.  246^  258;  State  v.  Cratqfordstnlle  etc  Turnpike  Co.,  102  Ind.  283,  289; 
State  V.  JESnev  Bank,  8  Vt.  489;  and  where  a  statute  provides  that  instead  of 
a  judgment  of  ouster  from  a  franchise  for  an  abuse  Uiereof,  unless  the  court 
is  of  the  opinion  that  the  public  good  demands  such  judgment,  a  fine  may  be 
SBSSwed,  it  was  held  that  where  the  omission  of  duty  was  of  minor  impor- 
tance^ the  alternative  of  a  fine  may  properly  be  considered,  but  when  the 
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ndn-performance  was  of  the  very  thing  the  performance  of  which  waa  the 
porpoae  and  object  for  which  the  company  was  instituted,  then  a  judgment 
of  ouster  should  be  imposed:  People  ▼.  Kankakee  Imjnrovemeni  Co.,  IHQ  III.  491. 
If,  however,  a  cause  of  forfeiture  exists,  the  hardship  upon  the  corporation 
of  enforcing  it  is  no  reason  why  it  should  not  be  enforced:  Id.  491,  610.  In 
those  jurisdictions  where  the  attorney-general  is  first  required  to  obtain  leave 
of  court  to  file  an  information  against  a  corporation,  such  a  proceeding  also 
necessarily  implies  that  the  granting  of  leave  is  in  the  sound  discretion  of 
the  court  to  which  application  is  made:  AUomey'-Oeneraly,  JStie  etc.  /?.  i?.,  56 
Mich.  15,  21;  PeopU  v.  North  Chicago  R%  88  HI.  537. 

Substantial  Periormancb  of  Conditions  is  All  that  is  Reqvibxd.  — 
Again,  a  substantial  performance  of  conditions  imposed  upon  a  corporation 
is  all  that  is  required:  PecfpU  v.  Kingston  etc  Turnpike  Road  Co.,  23  Wend. 
193;  35  Am.  Dec  551;  PeapU  v.  FishMU  etc  Plank  Road  Co,,  27  Barb.  445; 
Pecple  V.  Wmianuburgh  Turnpike  Road  etc  Co.,  47  N.  Y.  586;  Commerdai 
Bank  qf  Natchez  v.  State,  G  Smedes  ft  M.  599,  623;  State  v.  Wood,  84  Mo.  378; 
State  V.  Farmer*9  College,  32  Ohio  St  487;  Chicago  City  R*y  Co,  v.  Story,  73 
III.  541;  Harris  v.  Mia^a^ppi  Valley  etc  R.  R,,  51  Miss.  602,  609.  "The  law 
requires  but  a  substantial  compliance  with  conditions,  and  it  is  not  rigid  in 
enforcing  forfeitures;  yet  if  the  utility  of  the  corporation  be  lessened,  or  if 
an  injury  result  to  the  public  by  an  act  which  it  is  not  authorijeed  to  do,  it  la 
a  forfeiture ":  Commercial  Bank  qf  Natdiez  y.  State,  supra,  "Slight  devi- 
ations from  the  provisions  of  a  charter  would  not  necessarily  be  either  aa 
abuse  or  a  misuser  of  it,  and  would  therefore  be  no  ground  for  its  annulment^ 
although  it  would  be  competent  for  the  crown,  by  apt  words,  to  make  the 
continuance  of  the  charter  conditional  upon  the  strict  and  literal  performance 
of  them**:  Eastern  Arcldpelago  Co.  v.  Regina,  2  EL  &  B.  856,  870;  22  Eng.  L. 
ft  Eq.  328,  338,  per  Martin,  B.  Yet,  while  slight  deviations  from  the  pro- 
visions  of  a  charter  should  not  occasion  a  forfeiture,  if  the  grand,  leading 
conditions  and  restrictions  have  been  violated,  there  can  be  no  question  that 
the  franchises  are  thereby  forfeited:  State  Bank  v.  State,  1  Blackf.  267,  275. 
This  rule  that  a  substantial  compliance  with  the  conditions  of  a  grant  of  cor^ 
porate  franchises  is  all  that  is  necessary  should  be  applied  with  caution. 
Thus  in  the  case  of  State  v.  fToorf,  84  Mo.  378,  it  was  held  that  where  a  cor> 
poration  was  required  by  statute  to  have  paid  up  one  half  its  capital  stock 
"  in  lawful  money  of  the  United  States,"  it  was  sufficient  if  the  cofporatioai 
received  property  in  payment  the  market  value  of  which  was  greater  than 
the  par  value  of  the  stock,  —  a  decision  of  questionable  correctness. 

PuBLio  MUST  HAVE  INTEREST  IN  Acis  OB  OMISSIONS. — Furthermore, 
only  such  acts  or  omiBsious  are  a  cause  of  forfeiture  as  concern  matters  which 
are  of  the  essence  of  the  contract  between  the  state  and  the  corporation,  or  in 
other  words,  in  which  the  public  have  an  interest:  Commercial  Bank  of  Nateha 
V.  ^^i^  6  Smedes  ft  M.  599,  617;  Attomey-Oeneral  v.  Petersburg  etc  R.  R,,  0 
Ired.  456,  469;  Harris  v.  Mississippi  Valley  etc  R.  R.,  51  Miss.  602,  605;  State 
V.  Council  Bhiffs  etc  Ferry  Co,,  11  Neb.  354,  356;  Thompson  v.  People,  23 
Wend.  538,  581;  State  v.  Real  Estate  Bank,  5  Ark.  595,  601;  41  Am.  Dee. 
109,  114;  State  v.  Minnesota  Central  R*y,  36  Minn.  246,  258;  Stale  v.  ififiiis. 
sota  Thraslter  Mfg,  Co.,  Minn.  Sup.  Ct.,  March  7, 1889.  Ko  cause  of  forfeit- 
ure arises  from  the  violation  of  provisions  of  a  charter  which  are  simply 
intended  to  apply  to  the  internal  government  of  the  corporation.  Thus  in 
Commerdai  Bank  qf  Naidiez  v.  State,  supra,  Sharkey,  C.  J.,  says:  "In  the 
construction  of  charters,  a  distinction  must  be  observed  between  those  pro- 
visions which  are  intended  to  apply  merely  to  the  internal  government  ol 
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tfie  eogpotatian,  and  ihote  which  impose  podttre  coiiditioiui^  nstriotioiu,  or 
dntiMp  in  which  the  public  intorast  ia  invbl^ed.  For  a  Tiolation  of  tha  Ui- 
a  forleitora  ooonra,  bat  not  so  with  regard  to  the  former."  " The  public 
faftTo  an  interest  in  the  act  done  or  omitted  to  be  done,"  says  Simrall, 
J.,  in  HarrU  t.  Ifisti$appi  VdOey  etc.  JL  B.^  rapra.  "If  it  le  confined  ex- 
clnairely  to  the  corporation^  and  in  no  wise  affects  the  commamty,  it  should 
not  be  oonaidsred  as  of  those  conditions  upon  which  the  grant  is  made." 
Nor  can  a  forfeiture  be  decreed  for  the  violation  by  a  corporation  of  a  mere 
legal  duty,  which  may  be  redressed  by  ordinary  process  of  law:  Siaie  v.  Beat 
MtMeBoMk^  5  Ark.  695;  41  Am.  Dec  109,  118;  ConmumweaUh  ▼.  AUeghm^ 
Bridge  Ch.,  20  Pa.  8t.  186.  Thus  the  fact  that  a  banking  corporation  has 
faflad  to  pay  interest  on  state  bonds  is  no  cause  of  forfeiture:  State  r.  Real 
Jhfufn  Bang,  wnpra;  and  where  an  act  requires  the  banks  in  a  certain  city  to 
■eMe^  and  pay  in  gold  and  silver,  the  balances  due  to  one  another,  if  one  in 
wiioae  favor  the  right  exists  chooses  to  waive  it,  the  state  cannot  complain 
withont  showing  some  injury  resulting  therefrom  to  the  community:  State 
▼.  New  Orleama  Oae  Light  etc  Co,,  2  Rob.  (La.)  629. 

Willful  Abusb  ok  Imfbopxb  Nkoliot  n  KioiaaAKT.  —  It  is  a  further 
nie  that^  to  work  a  forfeiture  of  the  franchises  of  a  corporation,  there  must 
be  a  willful  abuse  or  improper  neglect,  and  something  more  than  accidental 
negligence,  excess  of  power,  or  mistake  in  the  mode  of  exercising  an  aknowl- 
edged  power:  AngeU  and  Ames  on  Corporationii^  sec  776;  Boone  on  Gopora- 
tions,  sec  203;  2  Moraweti  on  Corporations,  sec  1028;  2  Waterman  en 
Covporations,  sec  427;  Wood's  Field  on  Corporations,  sec  444;  People  v. 
BHetolete,  2Wii|rffo  iZteui C9.,  23  Wend.  222,236;  State  r.  Merehanfy^ Itu,  4 
T.  Co,,  8  Humph.  236;  Harrie  v.  Mieeietippi  VaJOeg  etc.  B.B.,  61  Miss.  602; 
Aiton^'Qtneral  v.  Brie  etc.  B.B.9K  Mich.  16^  22;  Oentralete.  B.  B.  v.  Peo- 
^  6  CoL  39,  46;  State  v.  Bio  Orande  B.  B.,  41  Tex.  217;  State  v.  Pipher,  28 
Kan.  127, 131;  Ckeeapeahe  etc  Canal  Co.  v.  Baltimore  etc.  B.  B.,  4  Gill  &  J. 
1, 107;  State  v.  SoeUU  BipaUieaine,  9  Mc  App.  114,  119.  "It  must  he,  in 
■ome  sense  or  other,"  says  Senator  Verplanek  in  Thon^mm  v.  Peopie,  23 
Wend.  637,  682,  "a  'miKLsmeanor'  in  violation  of  the  trust";  and  see  also 
State  V.  Beat  Bitate  Bank,  6  Ark.  696,  601;  41  Am.  Dec  109,  114.  Acts  of  a 
eorporation,  therefore^  which  would  otherwise  be  a  cause  of  forfeiture  of  its 
eharter,  will  not  be  so  held  when  done  in  good  faith:  State  v.  ComoUdatkm 
Ooat  C0.9  46  Md.  1,  14;  and  no  mere  intention  or  purpose  in  a  corporation  to 
violate  its  charter  can  constitute  a  cause  of  forfeiture:  Commonwealth  v. 
FUtdmrg  etc  B.  B.,  68  Fa.  8t  26.  But  willfol  neglect  does  not  "imply 
criminality,  but  must  be  construed  to  mean  permissive,  voluntary  neglect  "1 
Waehinffton  etc  Ihtn^ike  Ox  v.  State,  19  Md.  239,  296;  nor  need  the  neglect 
or  refusal  of  a  eorporation  to  perform  the  duties  enjoined  by  the  charter  pro- 
ceed from  a  bad  or  corrupt  motive  even,  but  it  is  enough  if  they  be  design- 
edly omitted:  People  v.  KhngAm  etc  Turnpike  Bead  Co.,  23  Wend.  193;  86 
Am.  Dec  661.  I^  however,  a  oorporation  deliberately  abandons  a  salutary 
rule  prescribed  by  its  charter  for  the  benefit  of  the  public,  and  substitutes 
another  mle  for  the  transaction  of  its  business  in  violation  of  the  terms  of 
its  charter,  it  is,  of  course,  a  sufficient  cause  of  forfeiture:  State  v.  Commer' 
ekd  Bank  qf  MoMhatier,  33  Miss.  474.  Where  a  statute  concerning  plank- 
road  corporations  provides  that  "  no  act  or  omission  on  the  part  ef  any  such 
company,  or  of  its  stockholders  or  officers,  shall  work  a  forfeiture  of  its  00^ 
porate  power  or  franchises,  unless  the  same  was  willful  and  malicious,"  what- 
ever acts  of  the  company  are  willful,  and  done  with  an  intention  contrary  to 
Its  duty  uid  forbidden  by  its  charter,  are  not  waived,  while  mere  negUgenoe^ 
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mngjtib  matB  of  non-f eaaaaee,  or  omisstaois  prooeeding  from  inadTertenoe  and 
wxihont  desigiit  are  forgiven  by  thestatate:  People  v.  FiM&l  etc  Plank  Road 
Co.f  27  Barb.  445.  The  informatioii  thoald  allege  that  the  aote  complained 
of  were  willfully  done  or  deaignedly  omitted  by  the  corporation:  Harris  t. 
MieeMppi  VaUeif  etc  B.  R..  51  Miss.  602»  606;  8taU  ▼.  Columbia  tie.  Turn- 
pike  Co.,  2  Sneed»  254. 

It  should  here  be  noticed  that  the  corporation  is  answerable,  so  far  as  its 
franchises  are  in  question,  for  the  misconduct  of  its  governing  body  in  the 
management  of  its  concerns  within  their  proper  sphere:  SuUe  Bank  v.  Siale^ 
I  Blackf.  267;  although  the  mere  neglect  of  an  officer  to  comply  with  a  con- 
dition of  the  act  under  which  a  corporation  was  organized,  or  even  his  positive 
refusal  so  to  do,  when  such  refusal  was  without  the  knowledge  or  consent  of 
the  managing  body,  should  network  a  forfeiture:  State  v.  Seneca  Countif 
Bank,  5  Ohio  St.  171,  173. 

A  single  act  of  abuse  or  willful  non-feasance  may,  furthermore,  be  insisted 
upon  as  a  ground  of  forfeiture:  People  v.  Bristol  etc  Turnpike  Road  Co,,  23 
Wend.  222;  245,  252;  People  v.  HUMale  etc  Turnpike  Road  Co.,  23  Id.  254; 
Cemmonwealtk  v.  Tenth  MaseaehuaetU  Turnpike  Corp,,  11  Gush.  171,  177; 
Oommerdai  Bank  <if  Natekm  v.  State,  6  Smedes  &  M.  599,  623;  although  some 
cases  intimate  that  the  acts  or  omissions  must  be  repeated  or  continued: 
State  V.  Pipher,  28  Kan.  127,  131;  StaU  v.  Council  Bhffs  etc  Ferry  Co,,  II 
Neb.  854,  356;  State  v.  Royalton  etc  Turnpike  Co,,  11  Vt.  431,  432. 

EiROT  OT  InFOsmo '  PxNALTT  VOR  AoT  OR  0MIS8I0N.  —  It  has  been  held 
that  if  the  charter  of  a  banking  corporation  imposes  a  penalty  in  case  of  the 
suspension  of  specie  payments,  the  legislature,  by  so  providing,  indicates  an 
intent  that  a  forfeiture  shall  not  ensue  from  that  cause:  State  v.  Conumerdal 
Bank  qf  Cinehmaii,  10  Ohio,  535;  State  v.  Real  Estate  Bank,  5  Ark.  505;  41 
Am.  Dec.  109;  StaU  v.  TombedAee  Bank,  2  Stew.  30;  and  where  a  cWter 
imposes  on  the  proprietors  of  a  bridge  across  navigable  waters  a  penalty  for 
unreasonably  neglecting  to  raise  the  draw,  any  neglect  of  such  kind  would 
subject  the  proprietors  to  such  penalty,  but  would  not  operate  as  a  forfeiture 
of  the  franchise:  Commonwealth  v.  Breed,  4  Pick.  460.  So  the  fact  that  a 
corporation  has  made  no  publication,  as  required  by  its  charter,  showing  the 
amount  of  capital,  the  proportion  paid  in,  and  the  amount  of  existing  debtSt 
is  not  to  be  visited  by  a  fwfeiture  of  its  charter,  where,  for  the  failure  to  do 
so^  it  is  provided  that  the  trustees  shall  be  jointly  and  severally  liable  for  all 
the  debts  of  the  company  then  existing,  and  for  all  that  might  be  contraeted 
before  such  report  should  be  made:  Baker  v.  Backus,  32  III.  79;  nor  is  the 
fact  that  one  half  of  the  capital  stock  of  a  corporation  was  not  paid  in,  aa 
required  by  the  charter,  within  one  year  from  the  organiation  of  the  com- 
pany, a  ground  of  forfeiture,  where  tiie  stockholders  are  made  individually 
liable  to  creditors  for  all  debts  and  contracts  made  by  the  company,  untU 
the  whole  amount  of  the  capital  stock  should  be  paid  in,  and  a  certificate 
thereof  filed  with  and  recorded  by  the  county  clerk:  Id.;  nor  is  the  fact 
that  a  corporation  fails  to  keep  in  its  office  an  alphabetical  list  of  its  stock- 
holders, showing  their  residences,  number  of  shares,  and  amount  of  stock 
paid  in,  as  required  by  the  charter,  to  be  visited  by  a  forfeiture^  where  a 
pecuniary  penalty  is  provided  for  such  neglect:  Id.  On  the  other  hand»  it  is 
maintained  that  the  mere  fixing  of  a  penalty  for  the  doing  or  omission  to  do 
some  act  does  not  prevent  the  state  from  proceeding  to  enforce  a  f orfeitiire. 
Thus  in  Commercial  Bank  qfNalches  v.  State,  6  Smedes  &  M.  599,  618,  Chief 
Justice  Sharkey  says,  with  reference  to  a  provision  in  the  charter  of  a  bank- 
ing corporation,  that  upon  failure  to  pay  its  notes  on  presentation,  they  should 
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intflfwi  at  tba  lata  of  twelra  and  a  half  per  cent  par  auivmt  *'The 
ebaiter  containa  no  direct  aathority  for  aoapeneiony  Imt  it  ia  aaid  to  be  an- 
tbomad,  or  at  laaat  aKcaaed,  by  that  pronsion  vhieh  giyea  to  the  note- 
holder a  right  to  demand  twelire  and  a  half  per  cent  per  annum  cm  notea  that 
the  bank  refnaed  to  pay.  Thia  ia  beliered  to  be  a  miaapprehenaion  of  the 
effiMSt  of  thia  proviaion.  It  fomiahea  no  implied  authority  for  the  anspenaion 
of  apooie  paymenta;  it  ia  bat  aa  indemnity  for  the  note-holder;  it  looked  to 
nothing  dae  but  the  righta  of  individuals,  or,  if  it  did,  the  daaign  waa  to 
compel  the  bank  to  do  ita  daty.  Viewed  in  thia  lights  it  woold  be  strange 
rnaamilnfl  to  aay  that  the  meana  employed  to  ooeroe  the  discharge  of  a  duty 
conatitate  a  good  canse  for  the  breach,  —  that  the  penalty  impoaed  legaliaaa 
the  offenae.  The  qneation  of  forfeiture  is  between  the  state  and  the  bank; 
the  qneation  of  intereat  ia  between  the  individiial  and  the  bank.  If  the 
mere  claim  of  intereat^  or  the  right  to  demand  it,  will  ezcnse  the  sitapenaion» 
it  may  be  continned  for  an  indefinite  time,  and  although  the  bank  might  in 
thia  way  defeat  the  great  object  of  ita  creation,  a  forfeiture  could  not  be 
enfoToed."  In  another  caae  it  is  also  held  that  although  provision  ia  made 
in  the  charter  of  a  turnpike  corporation  for  the  puniahment  of  the  company 
and  ita  agenta  if  it  ahonld  neglect  to  keep  ita  road  in  good  and  perfect  repair, 
auch  proviaion  waa  intended  to  af|^ly  only  to  temporary  neglect,  and  did  not 
deprive  the  atate  of  ita  aovereign  power  to  annul  the  grant  when  its  purposes 
have  failed  through  auch  neglect:  Waahinffton  etc  TurnpUic  Co.  v.  State,  19 
Md.  239;  and  aee  People  v.  Brietol  etc.  Tumpibe  Rood  Co.,  23  Wend.  222; 
People  V.  miUdeUe  etc,  TurJipUie  Road  Co.,  23  Id.  264;  State  Bank  v.  State,  1 
Blackf.  267,  275. 

The  question  of  the  effect  of  impoaing  a  penalty  in  plainly  one  of  legiaUtive 
hitentb  If  a  penalty  is  imposed  for  an  act  or  omission,  and  the  charter  or 
atatute  impoaing  it  doea  not  ezpreasly  or  by  necessary  implication  deprive 
the  atate  of  the  right  to  proceed  for  a  forfeiture^  then,  on  principle,  auch  pro* 
oeedinga  ahould  not  be  cut  ofL  The  reaaoning  of  Mr.  Justice  Sharkey  ia 
forcible  and  cogent  to  thia  effect.  Even  in  State  v.  CommercUU  Bank  qf  CKa- 
oanoti^  rngpra,  it  waa  admitted  that  the  suspension  of  specie  paymenta  might 
be  continued  long  enough,  and  be  earned  far  enough,  to  work  a  forfeiture. 

FoBvnnjBi^  whrbxb  Subjiot  to  Ezoubx. — The  queation  may  ariae 
when  a  cause  of  forfeiture  is  shown  or  admitted,  whether  the  corporation 
may  offer  an  ezcuae  or  atonement  therefor.  In  People  v.  Bank  qf  Niagara,  6 
Cow.  96,  it  waa  held  that  where  an  act  under  which  a  bank  waa  inoorpo- 
lated  provided  that  if  the  company  should  refuse,  on  demand,  to  redeem  in 
specie  or  other  lawful  money  ita  bills,  notes,  or  other  evidences  of  debt,  it 
i^ould,  on  pain  of  forfeiture  of  ita  charter,  discontinue  and  close  ita  banking 
operationa  until  auch  time  aa  it  ahould  reaume  the  redemption  of  its  paper, 
it  waa  a  anfllcient  anawer  to  proceedings  against  the  bank  for  the  forfeiture  <^ 
ita  charter  becanae  of  ita  inaolvency,  and  the  closing  of  ita  banking  opera- 
tiona, that  when  the  information  was  filed  the  bank  waa  again  doing  business 
and  redeeming  its  paper;  but  it  is  otherwise  held  that  where  a  cause  of  for- 
feiture haa  arisen,  mere  auboequent  good  behavior  by  the  corporation  will  not 
legally  atone  therefor:  People  v.  HUkdale  etc.  Turnpike  Boad  Co.,  23  Wend. 
254»  258;  People  v.  FiehkUl  etc.  Plank  Boad  Co.,  27  Barb.  445;  nothing  but  a 
waiver  by  the  legislature  will  relieve  the  corporation.  In  People  v.  HiUedak 
etc.  Turnpike  Boad  Co.,  enpra,  Cowen,  J.,  in  commenting  on  the  caae  of  P«o- 
pk  V.  Bank  qf  Niagara,  eupra,  aays:  "  When  a  cause  of  forfeiture  haa  once 
ariaen,  whether  from  non-feasance  or  otherwise,  no  caae  nor  ttietum  can  be 
thai  it  ahall  be  legally  atoned  for  by  aulisequent  good  behavior.    The 
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Authority  cited  turned  upon  the  coiistnictio&  of  a  statate  providing  for  tlie 
I>arti<mlAr  cue  of  the  Niagara  Bank  stopping  payment.  **  It  has  been  farther 
held  to  be  no  defense  to  proceedings  against  a  tnmpike  corporation^  to  which 
the  state  had  granted  no  exdnsiye  privileges,  for  its  fiulnre  to  keep  its  road 
and  bridges  in  repair,  that  the  state  had  incorporated  another  company,  was 
in  part  managing  it  and  largely  profiting  by  it,  and  in  conseqnence  thereof 
the  revennes  of  the  first  company  were  so  far  lessened  that  it  coold  obserw 
ito  charter  no  better  than  it  did:  Tumpite  Co.  ▼.  State^  8  WalL  2ia  If  an 
act  or  omission  is  expressly  declared  to  be  a  oanse  of  f orf eitnre^  obvioosly  no 
excuse  for  the  forfeitore  should  be  admitted:  People  y,  KofikemR,  IL^  63 
Barb.  96. 

MiBUSiB  OB  NoN-usu  IN  Onb  Dbpabtioent  of  Entirb  Fbabgbibi  is  a 
cause  of  forfeitore  of  the  whole:  PeopU  ▼.  BrktuAete.  TftmpSke  Road  Ox,  23 
Wend.  222,  237;  People  v.  Kanhaiee  ImprovemeiU  Co,,  103  HL  491;  and  where 
a  corporation  holds  a  franchise  which  is  entire  in  its  character,  as  to  improve 
the  navigation  of  a  river  between  certain  designated  points,  bnt  with  power 
to  lease  a  portion  of  the  works,  a  lessee  of  snch  portion  will  hold  snbject  to 
the  risk  of  forfeitore  of  the  entire  franchise,  if  the  lessor  should  be  guilty  of 
defonlt  with  respect  to  the  improvement  of  any  other  portion  of  the  stream: 
People  V.  KcuJoahee  iTnpnvemenl  Co.,  eupra.  The  charter,  or  other  statote, 
may,  however,  provide  that  a  forfeitore  shall  arise  with  respect  to  that  por- 
tion only  about  which  the  default  ocoors:  People  v.  Jadteom  etc.  Plank  Road 
Cto.,  9  Mich.  285;  8U>Uy,  8L  Pauleie.  R.  A,  35 Id.  222,  224;  and  astatute^ 
anbeequent  to  the  charter  of  a  corporation,  and  not  assented  to  by  the  corpo- 
ration, which  subjects  the  company  to  a  total  forfeitore  for  that  which  nnder 
its  charter  is  a  cause  of  partial  f orifeiture  only,  is  void  as  impairing  the  obli- 
gation of  a  contract:  People  v.  Jaebeom  etc,  PUmk  Road  Co.,  enpreu 

Failitrb  to  OBaBBVX  ExFRBSS  Ck>]n>rnoM8. — It  has  been  shown  abovo 
that  if  an  act  or  omission  is  expressly  declared  to  be  a  cause  of  forfeiture  of 
the  charter  of  a  corporation,  a  judgment  of  forfeiture  must  necessarily  fol- 
low in  accordance  with  the  expressed  legidative  intent,  whatever  the  act  or 
emission  may  be.  It  would  seem,  notwithstanding;  that  even  in  this  case 
there  must  be  willful  abuse  or  improper  neglect,  unless  a  contrary  intention 
is  manifest.  If  a  duty,  however,  is  simply  imposed  upon  a  corporation, 
without  a  further  provision  that  its  violation  shall  be  a  cause  of  forfeiture^ 
then  not  only  must  there  have  been  a  willful  abuse  or  an  improper  neglect, 
bat  the  act  or  omission  must  have  been  of  the  essence  of  the  contract  between 
the  corporation  and  the  state.  In  either  case,  nnless  the  contrary  is  ex- 
pressed, a  substantial  performance  only  of  conditions  is  required. 

In  accordance  with  these  principles,  if  it  is  provided  that  if  a  oorpota- 
tioQ  shall  have  suspended  its  ordinary  and  lawful  business  for  one  year,  it 
•hall  be  adjudged  to  be  dissolved,  a  company  incorporated  for  the  porpose  of 
«**fV"g  marine  insurances,  and  of  lending  money  upon  bottomry  and  respon- 
doMa  securities,  which  has  formerly  suspended  such  business  for  more  than 
a  year,  is  liable  to  be  dissolved,  although  in  the  mean  time  it  had  attended  to 
the  adjustment  of  losses  upon  risks  previously  assumed,  and  to  the  boainess 
of  collecting  in  and  securing  the  corporate  funds:  Ward  v.  Sea  /na  Ca,  7 
Paige,  294;  Matter  qf  Jacheon  Marine  fna.  Co.,  4  Sand.  Ch.  559.  Such  a  stat- 
ute is  peremptory;  no  excuse  for  the  forfeiture  is  admitted:  People  v.  Noftk' 
em  R.  R,,  53  Barb.  98;  and  no  room  is  left  for  any  discretion  on  the  part  of 
the  court  to  release  judgment  of  forfeiture,  where  such  fact  dearly  appeaiii 
StaU  V.  Mlnneeota  Centml  R'y,  30  Minn.  246,  258;  SUUe  v.  Pemujflmmda  efe. 
ConaJ  Co.,  23  Ohio  St  121;  IlaH  v.  BoeUm  etc.  R.  R.,  40Conn.  fi24|  and  Me 
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ew^  n^ed  mpra  under  head,  **  Ooarts  Proceed  with  Cantioii  in  Fkooeedinge 
to  1\  «lve  Fcrfeitnrei ";  hnt^  neTertheleie^  enoh  a  etotnte  is  eamiilatiTe»  and 
iMi  %  mlMtitate  for  the  oommon-law  role^  and  therefore,  under  proper  cir- 
comstMioeey  a  forfeiture  may  be  declared  for  a  siupeneion  for  a  lees  period  of 
time:  Bradi  v.  Benedki,  17  N.  Y.  93.  In  KeUey  v.  P/nid!er  Proem  Ferment 
$eakm  Co.t  4ft  Hun,  10^  19  Abb.  N.  O.  427,  the  defendant,  a  corporation 
fonnad  for  the  pnrpoee  of  maonfaotnring,  neing,  licennng,  and  selling  certain 
9tt»*^inmm  and  apparatna,  and  the  process  in  which  the  same  were  need,  in 
«tdsr  to  avoid  minoas  competitian  and  litigation  with  a  rival  company,  en* 
tared  into  an  agreement  with  the  latter,  by  which  all  the  patents  of  both 
eompaniea  were  assigned  to  a  new  corporation  formed  for  the  porpose,  and 
all  fatnre  Imsiness  pooled  and  the  profits  divided,  in  certain  proportiooB,  be- 
tween the  two  original  companies,  bnt  the  defendant  kept  np  its  organization, 
its  offioera  continned  to  discharge  their  duties,  and  it  continued  to  receive 
foyaltiee^  issue  licenses,  and  proeecnted  and  defended  actions  to  which  it  was 
a  party.  It  was  held  not  to  have  suspended  its  ordinary  and  lawful  business, 
within  the  meaning  of  the  statute,  so  as  to  warrant  a  judgment  of  dissolu- 
tion. Again,  the  neglect  of  a  corporation  for  more  than  one  year  to  pay  its 
debts  18  sufficient^  under  a  statute  so  providing,  to  justify  proceedings  for 
disBolntion:  KlUredge  v.  KeOogg  Bridge  Co.,  8  Abb.  N.  0.  168;  and  if  a  law 
reqnirea  at  least  a  majority  of  the  directors,  and  the  president  or  vice-presi- 
dent^ treasurer,  and  secretary  of  every  railroad  e(mipany  entitled  to  the  ben- 
efita  of  a  certain  act  to  reside  in  the  state,  under  penalty  of  forfeiture  of  the 
charteVp  a  failure  to  comply  with  the  law  will  result  in  a  judgment  of  forfeit- 
ure: SuaeY.  SmUhem  PacyU  R.  i?.,  24  Tex.  80;  and  see  i^Aite  ▼.  MUwamhei 
tU  Ry,  4ft  Wis.  679. 

The  following  cases  illustrate  when  a  forfeiture  will  be  adjudged  for  the 
Tiolation  by  a  corporation  of  some  obligation  expressly  imposed,  but  for 
which  a  fcrfeiture  is  not  specifically  provided.  If  a  banking  corporation 
fails  within  one  year  from  its  orf^anization  to  pay  up  its  entire  capital  stock 
as  required  by  the  act  under  which  it  was  incorporated,  the  charter  is  liable 
to  forfeitnre:  PeopU  v.  C%  Bank  qf  LeadviUe,  7  CoL  226;  or  if  it  violates  a 
proviaion  of  its  charter  that  the  total  amount  of  debts  which  the  corporation 
siionld  at  any  time  owe  should  not  exceed  double  the  amount  of  moneys 
actually  deposited  in  the  bank  for  safe-keeping:  State  Bank  v.  SkUe,  1  Blaokt 
267,  27ft;  or  if  it  permits  its  directors  to  become  largely  liable  to  it^  without 
the  stockholders  having  first  adopted  by-laws  limifa'Tig  and  regulating  such 
liabilitiee,  as  required  by  the  act  under  which  it  was  organised:  State  v. 
Semeea  Comttp  Bank,  5  Ohio  St  171;  or  if  it  violates  a  restriction  in  its  char- 
ter as  to  the  rate  of  interest  or  discount  it  may  take:  State  v.  CommerckU 
Bank  <ifManidietter,  33  Miss.  474;  CommonweaUh  v.  CfommerckU  BankqfPenn- 
tykfoma,  28  Fa.  St  383;  but  see  State  v.  Commerdal  Bank  q/  Cindmati,  10 
Ohio^  ft35;  StaU  v.  UrbctuoL  etc  MuL  Int.  Co.,  14  Id.  6.  These  are  all  duties 
wfaidi  are  imposed  for  the  benefit  of  the  public.  And  for  the  same  reason,  a 
banking  corporation  incurs  the  penalty  of  forfeiture  of  its  corporate  fran- 
chises if  it  neglects  and  refuses  to  make  and  transmit  a  statement  of  its  con- 
dition,  at  certain  times,  to  the  state  auditor,  as  required  by  the  act  under 
which  it  was  organized:  Slaie  v.  Seneca  County  Bank,  5  Ohio  St.  171;  so  the 
diarter  of  a  turnpike  company  will  be  declared  forfeited  for  its  failure  to 
comply  with  a  provision  that  it  "shall  annually  exhibit  to  the  governor  and 
council  a  true  account  of  the  income  or  dividend  arising  from  the  tolls,  with 
the  annual  necessary  disbursements  on  said  road  *':  CommonweaUh  v.  Tetdk 
MamadmaeUe  Turnpike  Corp,,  11  Gush.  171,  175;  and  where  a  railroad  com- 
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pany  was  tequired  by  its  obarter  to  render  to  the  legislatiire^  aimiiilly,  m 
fair  aoooont  of  ooostracting  and  keeping  the  road  in  repair,  and  the  amooiit 
of  tolls  reoeived  on  the  same,  in  order  to  enable  the  legislatore  to  r^golate 
the  tolls,  a  fiulnre  to  comply  with  the  proviaion  is  a  caoseof  forfeiture  of  th* 
charter:  AUorneif'Oeiieral  ▼.  Peteraburg  tie.  E,  B.,6  Ired.  456;  so  if  a  corpo- 
ration for  the  improvement  of  the  navigation  of  certain  rivers  aooepte  an 
amendment  to  its  charter,  which  provided  that  certain  work  should  be  com* 
pleted  in  a  certain  time,  it  was  held  that  although  the  corporation  migh^ 
have  declined  to  accept  the  amendment^  yet  having  accepted  it,  the  corpora^ 
tion  ondertook  to  do  what  it  enjoined,  and  a  non-compliance  with  the  re- 
quirement was  a  caose  of  forfeitnre  of  the  franchise:  People  v.  ffriwlniins 
River  Improoemeni  Co.f  103  HI.  491,  £07.  It  is  also  a  matter  in  which  tbe 
public  are  interested  that  a  turnpike  or  plank-road  company  should  subetaa- 
tially  comply  with  the  requirements  of  its  act  of  incorporation  as  to  the 
manner  of  constructing  its  road,  and  if  it  does  not,  a  cause  of  forfeiture  of 
its  franchises  exists:  People  v.  JOn^ston  etc  Turnpihe  Road  Co,,  23  Wend.  193^ 
205;  35  Am.  Dec  551;  People  v.  Water/ord  eU.  TumpOx  Co.,  2  Keyes,  327» 
330;  3  Abb.  App.  580,  585;  Peopie  v.  FM^l  etc  Plank  Road  Co.,  27  Barb. 
445;  DameU  v.  BUOe,  48  Ark.  321,  324;  although  in  some  of  these  cases,  a 
statute  also  provided  for  proceedings  for  a  forfeiture.  On  the  other  hand,  if 
a  provision  is  inserted  in  a  charter  merely  to  regulate  the  internal  manage- 
ment of  the  ccrporatioD,  a  violation  will  not  occasion  a  forfeiture.  Thus  if 
the  charter  of  a  corporation  provides  that,  "should  any  stockholder  refoaa 
or  fail  to  pay  any  installment  on  his  stock  when  called  for,  the  company 
shall  sell  said  stock,  on  giving  thirty  days'  notice  in  some  gazette^  on  accisuiU 
of  and  at  the  risk  of  the  stockholders,'*  the  power  to  sell  is  for  the  benefit  of 
the  corporation  only,  and  therefore  a  failure  to  sell  is  no  cause  of  forfeitures 
Commercial  Bank  of  Natchez  v.  Staie^  6  Smedes  k  M.  599,  615;  and  on  the 
same  principle,  a  failure  to  comply  with  a  provision  in  the  charter  of  a 
company  requiring  the  president  and  directors  to  declare  senu-annually  sn^ 
dividends  of  the  net  profits  as  they  may  deem  advisable,  is  no  cause  of  for- 
feiture: AUoTMyOeneral  v.  Pei/er^tmrg  etc  R.  R,,  6  Ired.  456^  474;  and  if  a 
condition  is  otherwise  immaterial,  as  far  as  the  public  are  concerned,  nofo^ 
feiture  will  be  declared  for  a  failure  to  ob^  it:  Harrie  v.  Jliieeieeippi  VeiXk§ 
etc  R.  R.,  51  Miss.  602. 

Failure  to  OBfiKRVB  TifFrifMT>  CoNDinom.— As  heretofore  stated,  tha 
question  of  forfeiture  may  arise  concerning  implied  obligations  or  oonditioiia 
resting  upon  a  corporaticni.  If  a  corporation  does  what  it  is  impliedly  undei^ 
stood  it  shall  not  do^  or  fails  to  do  what  it 'is  tacitly  understood  it  shall  do^ 
and  the  public  are  interested  in  the  non-performance  or  performance  of  theae 
obligations,  and  the  acts  or  omissions  are  willful  or  designed,  then  there  Is  a 
misuaer  or  non-user,  for  which  the  franchises  of  the  corporation  may  be  for- 
feited. Thus  it  is  a  cause  of  forfeiture  if  an  insurance  company  undertakea 
to  carry  on  banking  operations  without  authority:  People  v.  Utiea  Im,  Ox, 
15  Johns.  358;  8  Am.  Dec  248;  or  if  the  stock  of  a  banking  corporation  is 
withdrawn  under  the  form  of  loans  upon  private  seouri^  to  the  stockholder^ 
with  intent  to  reduce  the  efieetive  capital  below  the  amount  required  by  the 
charter:  State  v.  Eeeex  Bank,  8  Vt.  489;  or  if  a  banking  corporation  know- 
ingly, and  with  a  fraudulent  intent,  issues  more  paper  than  it  can  redeemt 
State  Bank  v.  State,  1  Blackf.  267;  or  if  an  insurance  company  takes  risks^ 
and  accepts  premiums,  when  there  is  no  probability  of  its  ever  being  able  W 
pay  its  lossss:  Ward  v.  FanaeU,  97  IlL  594;  but  it  is  no  cause  of  fcrfeitare 
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«f  ft  charter  gnuited  by  one  state  that  the  oorporatioii  has  obtained  a  eharter 
Iran  another  state:  CkmnumwetM  v.  PiMurg  eie.  JL  B.^  8B  Th,  Bt,  TUL 

AipKhi*  it  is  ft  cause  of  forfeiture  if  a  railroad  company  fails  to  constmct 
tte  line  of  road  named  in  its  charter,  bat  condemns  private  property  and 
ft  road  wholly  ansnited  to  the  wants  of  the  pablio,  and  for  the 
only  of  coal  mines  owned  and  operated  by  the  principal  corporatora 
and  etookholden:  State  v.  RaUwcof  Co.,  40  Ohio  St.  604;  or,  it  seems,  if  a  cor* 
poration,  established  for  the  purpose  of  supplying  a  Tillage  with  water,  should 
act  caprieionaly  and  oppressirely,  by  furnishing  some  houses  and  lotsi  and 
tefnoing  ft  supply  to  others:  Lumbard  v.  8tea$7ts,  4  Cush.  60;  or  if  a  railroad 
eompaay  should  suspend  its  public  duty  of  maintaining  and  operating  its 
road,  although  it  also  possesses  and  continues  to  exercise  other  franchises, 
sabordinate  and  secondary  to  its  principal  franchises  and  business:  State  v. 
Mhmeaoia  CenL  ^y,  36  Minn.  246»  258;  or,  it  has  been  held,  if  a  corporation 
does  not  keep  its  principal  place  of  business,  its  records,  and  the  residence 
of  its  principal  officers  within  the  state  of  its  creation,  to  an  extent  necessary 
to  the  fnUeet  jurisdiction  and  visitorial  power  of  the  state  and  of  its  courts: 
SiaU  T.  MUwatihee  etc.  R'y,  45  Wis.  579;  but  an  insurance  company  does  not 
forfeit  its  charter  by  refusing  to  insure  against  extrahanrdoua  risks:  SuUe  ▼. 
Urbcma  etc  Ins.  Co.,  14  Ohio,  6;  nor  will  the  charter  of  a  railroad  company 
be  forfeited  because  it  ceases  to  run  regular  passenger  trains  over  a  branch 
road,  when  there  is  not  sufficient  passenger  business  at  any  rate  of  toll  or 
fare  to  pay  the  expenses  of  running  them:  Commomoealth  v.  FUehburg  R,  R,, 
12  Gimy,  180,  188. 

It  is  also  a  duty  which  a  corporation,  chartered  to  build  a  turnpike  oi 
plank  road,  assumes  towards  the  public  to  keep  its  road  in  a  proper  state  of 
repair  for  the  use  of  the  public;  and  if  it  fails  to  do  so,  its  franchises  may  be 
forfeited:  Pwplt  v.  Plymouth  Plank  Road  Co.,  32  Mich.  248;  Washington  etc. 
Twrwpdoe  Co.  v.  StaU,  19  Md.  239,  295;  but  to  warrant  a  forfeiture  for  this 
reason,  the  failure  to  repair  must  be  such  as  to  render  the  road  dangerous  or 
highly  inconvenient  for  travel:  People  y.  WiUiamsburgh  Tttmpihe  Road  etc, 
Co.,  47  N.  T.  586,  596;  People  v.  Jackaon  etc  Plank  Road  Co.,  9  Mich.  286; 
and,  it  is  held,  must  have  continued  an  unreasonable  length  of  time:  People 
V.  Jackson  etc  Plank  Road  Co.,  supra.  As  to  the  effect  of  imposing  a  penalty 
for  a  failure  to  repair,  see  Was/iington  etc  Turnpike  Co,  v.  State,  19  Md.  239; 
People  v.  Bristol  etc  Turnpike  Road  Co.,  23  Wend.  222,  discussed  above. 
The  public,  it  is  held,  are  not  limited  to  the  remedy  of  having  the  gates 
thrown  open,  but  may  proceed  for  a  forfeiture  of  the  franchises:  People  v. 
Bristol  eU.  Turnpike  Road  Co.,  supra;  People  v.  Hillsdale  etc  Tumpdse  Road 
Co*,  23  Wend.  254.  And  when  a  cause  of  forfeiture  for  a  failure  to  repair 
has  arisen,  subsequent  repairs,  or  proceedings  taken  and  perfected  for  aban- 
doning the  portion  of  the  road  out  of  repair,  will  not  cure  the  difficulty  or 
atone  for  the  faUure:  People  v.  HUlsdale  etc  Turnpike  Road  Co.,  23  Id.  254, 
258;  People  Y.  Pishkm  etc  Plank  Road  Co.,  27  Barb.  445. 

SuBPKNSiON  or  Spicix  Patmknts  bt  Banks.  —The  duty  of  a  banking 
corporation  to  redeem  its  notes  in  specie,  also,  is  a  condition  essentially  im- 
posed upon  it»  and  for  a  permanent  or  continued  failure  to  do  so,  the  charter 
may  be  forfeited,  and  the  corporation  dissolved:  Commercial  Bank  o/Natchei 
V.  State,  6  Smedes  &  M.  599,  618;  Planters*  Bank  v.  State,  7  Id.  163;  State  v. 
Real  Estate  Bank,  5  Ark.  595;  41  Am.  Dec.  109;  State  v.  Bank  of  South  Caro- 
Una,  1  Spear,  433;  StaU  v.  New  Orleans  Oas  LiglU  etc  Co.,  2  Rob.  (La.)  529, 
633;  especially  should  this  be  true  where  the  bank  continues  to  make  large 
dividends  of  profits:  State  Bank  v.  State,  I  Blackf.  267;  although  it  has  been 
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\iM  no  oanse  of  forfeiture  for  a  banking  corporation  to  tmy  np  ite  own  notes  at 
a  discoont:  AUomey'Cfeneral  v.  Batik  qf  Niagcara^  Hopk.  Ch.  354,  802.  A 
mere  temporary  suspenaion,  however,  if  not  willfal,  is  no  canee  of  forfeitures 
Commercial  Bank  cfNaUhiM  v.  SUUe^  G  Smedes  k  M.  599,  621;  SiaU  v.  Raai 
tktaU  Bank,  5  Ark.  595,  601;  41  Am.  Dea  109,  114;  8taU  Bamk  v.  State,  1 
Blackf.  267;  bat»  on  principle,  a  single  instance  of  willfnl  and  obstinate 
refnsal  to  pay  specie  thonld  subject  the  charter  to  forfeitore:  See  Commetriai 
BaaikqfNakhizr.  State,  6  Smedesft  M.  599,  623;  State  v.  New  Orleans  Oob 
Idght  etc  Co.,  2  Bob.  (La.)  529,  533. 

As  heretofore  noticed,  it  is  held  by  some  anthorities  that  if  the  charter  of 
a  **«"if'"g  corpovation  provides  a  penalty  by  way  of  a  certain  amount  of  dam- 
ages or  rate  of  interest  to  the  holders  of  the  notei  in  case  of  the  suspension 
of  specie  payments,  the  legislative  intent  u  thereby  indicated  that  there  ahall 
be  no  forfeiture  from  a  mere  suspension:  State  v.  CcmmerckU  Ba$ik  qfCmem' 
mati,  10  OhiOk  535;  State  v.  Beat  Setate  Bank,  5  Ark.  595;  41  Am.  Dec  109; 
State  V.  TcTnbedbee  Bank,  2  Stew.  30;  although  even  here  it  is  eaid  that  the 
suspension  might  be  continued  long  enough,  and  be  carried  far  enough,  not- 
withstanding, to  work  a  forfeiture:  State  v.  Ccmmereial  Bank  efChuinnaU,  10 
Ohio,  535,  539.  It  is,  however,  held,  with  better  reason,  that  such  a  pro- 
vision does  not  prevent  the  state  from  proceeding  to  dedare  a  forfeiture: 
Commercial BcaAqfNattkmy,  Stale,  0  Smedes  &  M.  599,  618^  quoted  mpro. 

Abansonhbht  ot  BuBDrsas,  Tbansfkb  ov  Asbsts,  and  Insolvxkgt.  — 
It  has  been  seen  that  if  a  corporation  neglects  the  performance  of  any  duty 
or  obligation,  which  it 'has  assumed  for  the  benefit  of  the  public,  its  fran- 
chises may  be  forfeited  therefor.  All  corporations,  however,  are  under  no 
positive  obligation  to  the  state  to  carry  on  the  business  for  which  they  were 
fcnrmed.  Ordinary  private  businees  corporations  may  at  any  time  put  an  end 
to  their  transactions,  in  whole  or  in  part,  and  voluntarily  wind  up  their 
afEurs.  Their  franchise  of  acting  in  a  corporate  capacity  is  merely  permis- 
sive, and  not  an  oUigation.  In  these  cases,  consequently,  a  forfeiture  for 
non-user  of  the  franchises  cannot  be  based  upon  a  neglect  of  duty  on  the 
part  of  the  company:  2  Morawets  on  Corporations,  sec.  1025;  People  v.  Brie- 
tolete,  TtsmpU:e  Boad  Co.,  23  Wend.  222,  237,  per  Cowen,  J.;  People  v.  Bank 
efHvdwn,  6  Cow.  217,  219;  Cheeapeake  etc.  Canal  Co.  v.  Baltimore  etc.  B.  B., 
4  Oill  &  J.  1, 107,  per  Buchanan,  C.  J.  The  fact,  therefore,  that  an  ordinary 
business  corporation  has  suspended  operations  for  a  time,  is  not  enough  to 
warrant  a  judgment  of  dissolution,  for  it  may  have  been  a  prudent  and  neces- 
sary measure:  People  v.  Bank  qf  Hwdaon,  6  Cow.  217,  219;  State  v.  Commer^ 
dal  Bank  qf  JUaneheater,  13  Smedes  &  M.  569,  578;  53  Am.  Dec  106,  106. 
But  the  condition  of  a  corporation  may  be  such  that  it  has  no  right  to  con- 
tinue its  business,  and  the  state  may  then  dissolve  it»  and  end  its  franchises. 
Thus  a  corporation  may  be  dissolved  where  it  transfers  all  its  property, 
abandons  its  corporate  franchises,  and  wholly  ceases  to  do  business:  State  v. 
Seneea  County  Bank,  5  Ohio  St.  171;  State  v.  Ptpher,  28  Kan.  127;  State  v. 
CommerekU  Bank  qf  Manchester,  33  Miss.  474.  Of  course^  it  may  be  ex- 
pressly provided  that  if  a  corporation  suspends  its  business  for  a  specified 
time  it  shall  be  dissolved:  See  Ward  v.  Sea  Ine.  Co.,  7  Paige,  294;  ifotter  qf 
Jaekeon  Marine  Ina.  Co.,  4  Sand.  Ch.  559;  in  which  case  the  statute  is  per- 
emptory, and  the  court  has  no  discretion  to  refuse  to  dissolve  the  corpora- 
tion if  the  fact  clearly  appears:  People  v.  Northern  B.  B.,  53  Barb.  98;  State 
V.  Minneeota  Central  R%  36  Minn.  246,  258;  State  v.  Penneylvama  etc.  Carnal 
Co.,  23  Ohio  St.  121;  and  hence  it  would  make  no  difiference  that  the  aban- 
donment by  a  corporation  of  its  business  had  not  been  ot  free  chotoe,  but 
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eompfilwl  by  legal  prooMdingii  and  other  canaee,  which  it  ooqld  not 
fully  naist:  Hari  ▼.  Boekm  ete.  i?.  J?.,  40  Oam.  524;  hat  aoch  a  atatate  ie 
euBulatiTe^  and  not  a  aahatitnte  for  the  general  role  of  the  law,  and  there- 
fore a  oorporation  may  be  diaaolFed,  if  by  a  anapenaion  of  ita  bnaineaa  for  a 
laaa  period  of  time  it  haa  loat  all  power  to  oontinne  or  reanme  operationas 
Bradi  ▼.  BenediO,  17  N.  T.  93. 

lif  alao^  a  oorporation  ahoold  make  a  general  aaaignment*  or  an  aaaignment 
ol  flo  mnoh  of  ita  property,  for  the  benefit  of  ita  creditora,  aa  to  render  itaell 
incapable  of  oontinning  bnaineaa,  it  is  a  good  canse  for  a  dinolntion  of  the 
cocponttiaii,  and  a  forfeitore  of  ita  franchiaea:  People  v.  Bank  qf  Hudson^  6 
Cow.  217;  8iaU  r.  Oommerekii  Bank  qf  Manehednr,  13  Smndes  ft  M.  669;  63 
Am.  Deo.  106;  Siaie  ▼.  Beal  EataU  Bank,  6  Ark.  595;  41  Am.  Dec.  109; 
ahhnwgh  the  tranafer  mnat  be  a  binding  one  to  produce  thia  reanlt:  See  8taU 
V,  Sautham  Pad/e  R.  S.,  24  Tex.  80.  And  if  a  banking  corporation  ahonld 
aeU  ita  frawohiapa  without  aathority*  that  la  a  oanae  of  forfeitore:  Siate  ▼. 
CcmmerekU  Bank  qf  Manehetier,  33  Miaa.  474;  or  ahoold  permit  othera  to  in- 
trude upon  and  uaorp  ita  franchiaea:  Id.;  or  if  a  tomptke  corporation  should 
aell  a  portion  of  ita  road  without  authority:  State  ▼.  Pawiiaoet  TumpOe  C<k, 
8  R.  L  621;  94  Am.  Dec  123;  although  a  railroad  company  does  not  forfeit 
ita  oorporate  franohiaea  by  a  tranafer  of  ita  road,  pursuant  to  an  act  the 
tenna  of  which  oontemplate  that  the  oorporation  ahall  oontinue  to  ezistt 
Able  T.  iSl  Pini/€to.  22.  i?.,  35  Minn.  222. 

Inaolyency  alone  ia  not  auffioient  to  warrant  a  diaaolution  of  a  corporatioDb 
It  mnat  appear  that  the  oorporation  haa  lost  ita  power  to  continue  buaineaas 
People  ▼.  WaMiifton  ete.  Bank,  6  Cow.  212;  Bradi  v.  Benedict,  17  K.  T.  93; 
Suae  T.  Bailey,  16  Ind.  46;  79  Am.  Deo.  405.  Undoubtedly,  if  a  corporation 
k  in  anch  a  financial  condition  that  it  oannot  oontinue  ito  operationa  with 
aafety  to  the  public^  the  atate  may  disaolve  it:  See  Ward  ▼.  FarweO,  97  111. 
694;  Stale Bankv.  State,  I  BUckf.  267. 

Failure  to  elect  managing  offioera,  merely,  ahonld  plainly  not  be  enough  ta 
joatify  the  disaolution  of  a  corporation.  Ordinarily,  this  would  not  affect 
the  power  of  the  corporation  to  continue  bnaineaa,  the  old  offioera  continuing 
to  hold  and  to  perform  the  dutiea  of  the  office.  If,  however,  auch  neglect 
ahonld,  in  peculiar  caaea,  end  the  power  of  the  corporation  to  continue  or 
reanme  operations,  then,  it  seems,  there  would  be  a  ground  for  a  dissolution: 
See  Siee  ▼.  Bloom,  5  Johns.  Ch.  366;  State  ▼.  Commercial  Bank  qf  Mancheater, 
33  Misa.  474;  State  v.  Trvateea  cf  Vhieennee  UnwereUy,  5  Ind.  77;  also  Pearee 
▼.  Olne^,  20  Conn.  644;  BuseeU  ▼.  McLeUan,  14  Pick.  63;  Boston  Olxn  Mam- 
factory  ▼.  Langdon,  24  Id.  49;  35  Am.  Deo.  292;  CahUl  v.  Kalamagoo  Mutuai 
/m.  C&.,  2  Doug.  (Mich.)  124;  43  Am.  Dec.  457;  Harris  v.  Miuiseippi  Valley 
etc  B,  B,,  51  Miaa.  602;  Lehigh  Bridge  Co.  v.  Lehigh  Coalete.  Co,,  4  Rawle, 
9;  26  Am.  Dea  111;  Commonwealth  v.  CuUen,  13  Pk.  St.  133;  53  Am.  Dec 
450. 

Acts  Illegal  bt  Gbnxral  Law.  —  '*  Trusts." — If  a  corporation  ahonld 
violate  some  general  statute  or  rule  of  the  common  law,  which  applies  alike 
to  indiriduala  and  to  corporationa,  then,  it  seems,  the  state  may  forfeit  ita 
franchises  and  adjudge  its  dissolution,  equally  aa  in  the  case  where  it  fails  to 
obey  the  express  or  implied  conditions  of  its  charter,  or  the  provisions  of 
some  statute  directed  against  it,  imposed  for  the  benefit  of  the  public.  Thua 
if  a  banking  corporation  embezzles  sums  of  money  deposited  with  it  for  safe- 
keeping, ita  charter  should  be  declared  forfeited:  State  Bank  v.  State,  \ 
Blackf.  267;  although,  it  ia  true,  thia  act  is  in  violation  of  at  least  the  im- 
^ed  eonditiona  of  its  charter;  and  it  is  also  a  sufficient  cause  of  forfeiture^ 


192  Statb  v.  ATcmflON  etc.  B.  B.  Co.     [Nebraska, 

If  ft  oorpontion  agn6>  to  pty  and  ptjB  til  oww  ft  oorbiiii  snin  ftpproprisltX 
for  it  by  tha  l^gidfttore  to  one  who  oansti  in  olytsiiiing  tho  ■pproprifttioQs 
People  Y,  Dkpmuaty  etc  Soc,  7  I^uu.  904;  thero  being  an  illegal  oontnolw 
ftnd  ftn  nnftnthorixed  diTonion  of  the  fnnda  ftppropriftted. 

In  thia  conneotion  is  alao  presented  the  qnestion  of  the  validity  and  efieot 
npon  corporate  franchiaea  of  those  combinstioiia  of  prodneers  for  the  porpoae 
«f  regolftting  prioes,  which  are  popolarly  known  as  "trosts."  A  combinft- 
tion  of  such  a  character  may  of  coarse  be  entered  into  by  indiyidnalBi  without 
«  oorpcmtte  organiaationy  as  well  as  by  corporations;  or  a  corporation  may 
be  formed  for  the  very  object  of  regulating  prices.  If  snch  a  combination  is 
illegal^  becftuse  prohibited  by  the  common  law  or  by  statnte,  then,  it  seems, 
«o  far  as  corporations  are  concerned,  the  state  may,  in  proper  prooeedingB» 
declare  the  franchises  of  the  corporations  forfeited  and  tiie  corporations  dis- 
solTcd;  and  the  ezistenoe  of  a  corporation  organiaed  for  snch  an  illegal  por- 
poae may  likewise  be  ended.  In  the  first  of  these  cases  two  principal 
^nestions  woold  be  presented:  Is  the  combination  ille/^  7  and  assnming  that 
it  is.  Can  corporate  bodies  enter  into  it?  In  the  second  case,  the  qnestion 
involved  woold  be,  Is  the  porpose  illegal  7 

These  qoestions  have  as  yet  received  no  satis&ustory  solotioo;  and  what  is 
more  onf ortonate,  they  have  assomed  a  political  aspect.  Professor  Dwigh^ 
in  a  learned  article  in  3  Political  Science  Qoarterly,  692,  reaches  tho  con- 
clnsion  that ''  troats  "  are  not  onlawfnl,  and  forthermoro  that  neither  a  state 
nor  Congress  has  the  power  to  pass  preventive  legislation.  In  People  v. 
Nwth  River  Sugar  Sejining  Co,,  19  K.  Y.  St  Rep.  853»  decided  by  the  sn- 
preme  coort,  circoit  New  York  Coonty,  Janoary  9,  1889,  an  action  in  the 
natore  of  a  quo  vforranlo  was  brooght  by  the  attorney -general  of  the  state  of 
New  York  to  dissolve  the  defendant,  a  corporation  organised  onder  the  laws 
of  the  state  for  the  porpose  of  refining  sogar,  on  the  groonds  that  it  had 
abosed  its  powers,  and  had  exercised  privileges  and  franchises  not  conferred 
npon  it  by  law,  becaose  of  its  participation  in  a  combination  between  the 
owners  of  all  the  sogar  refineries  in  the  state,  and,  with  few  exceptions,  in 
the  United  States.  The  combination  rested  opon  a  written  agreement^ 
styled  a  "troat  deed,"  which  the  defendant,  with  other  sogar-refining  cor- 
porationa  and  partnerships,  signed.  By  this  deed,  all  the  partnerships  were 
to  be  tomed  into  corporations,  which  was  in  fact  done.  Then  all  the  shares 
of  the  capital  stock  of  all  the  corporations  were  to  be  tranaferred  to  an  un- 
incorporated board,  consisting  of  eleven  persona,  as  trostees,  to  be  held  by 
them  and  their  aoccessors  strictly  as  joint  tenants,  sobject  to  the  porposea 
set  forth  in  the  deed,  which  were,  —  1.  To  promote  economy  of  administratian, 
and  redoco  the  cost  of  refining,  thos  enabling  the  price  of  sngar  to  be  kq^t 
as  low  as  is  consistent  with  reasonable  profit;  2.  To  give  to  each  refinery  the 
benefit  of  all  appliances  and  processes  known  or  osed  by  the  others,  and  use- 
fol  to  improve  the  qoality  and  diminish  the  cost  of  refined  sogar;  3.  To  for- 
•ush  protection  against  onlawf  ol  combinations  of  labor;  4.  To  protect  against 
indocements  to  lower  the  standard  of  refined  sogars;  and  5.  Generally  to 
promote  the  interests  of  the  parties  to  the  deed  in  all  lawfol  and  soiteble 
ways.  Tnist  certificates  were  then  to  be  divided  by  the  trostees  among  the 
several  refineries  in  doe  proportion  to  the  valoe  of  their  respective  plants, 
and  the  refineries  were  to  sobdivide  the  blocks  of  certificates  so  apportioned 
to  them  among  the  stockholders,  or  ceatuia  que  truitent,  in  proportion  to  the 
«tock  of  the  corporation  which  each  stockholder  held  prior  to  the  transfer  to 
the  trost  board.  Each  corporation  was  to  pay  over  its  profits  to  the  trost 
board,  and  all  the  profits  of  all  the  corporations  were  to  be  blended,  and 
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from  this  fmid  tba  botrd  were  to  declare  eiioh  dMdendi  aa  tbey  might  de- 
*TTP*^»*^  from  time  to  time,  to  be  diatribated  among  the  holdera  of  the  tnxat 
eerttfieatea.  Neoeanry  aharea  might  be  tranaferred  to  auch  peraona  aa  the 
tmateea  might  deaire  to  oonatitate  dxrectora  of  the  variona  oorporationa,  to 
be  bold  by  auch  direetora  anbject  to  the  proviaiona  of  the  tmat  deed,  and  to 
be  retnaBferred  when  ao  requeated  by  the  board.  The  deed  waa  put  into 
ezeention,  and  a  dividend  waa  declared  npon  the  tmat  certificatea.  It  waa 
daimud  by  the  defendant  that  the  acta  complained  of  were  the  mere  indi- 
▼idnal  acta  of  ita  atockholdera,  in  no  wise  binding  upon  it,  and  at  all  eventa 
tiie  aaaociatioii  waa  a  harmleaa  one^  oonatitating  nothing  more  aeriona  than 
an  imnsiially  large  partnership.  The  court,  howeTer,  held  that  the  acta 
ware  thoae  of  the  oorporationy  and  that  it  had  thereby  forfeited  ita  franchise, 
and  ahonld  be  dissolved,  becauae,  ^- 1.  The  arrangement  amounted  to  a 
partaenhip  between  the  corporationa,  or  a  subatantial  oonaolidation,  which 
thej  bad  no  anthority  to  enter  into,  althongh  the  porpoae  be  lawfnl;  and 
2.  Tho  oombinatioa  waa  nnlawfol,  aa  tending  to  create  a  dangerona  monop- 
•ly. 

The  opinion  by  Mr.  Jnatice  Barrett  ia  aa  able  one,  and  recogniaea  the 
modem  view  coooeming  oontraeta  in  reatraint  of  trade  aa  maintained  by 
aoeh  caaea:  Diamomd  Match  Co.  v.  Boeber^  106  N.  Y.  473;  60  Am.  Rep.  464. 
Whether  he  haa  correctly  appreciated  tiie  force  of  the  poeition  taken  by 
theae  dedaiooa,  and  by  each  aa  Mogul  StcamMp  Co,  v.  MeOregor,  L.  R.  16 
Q.  R  D.  476,  remaina  to  be  aeen. 

Somewhat  the  oppoaitive  view  waa  taken  in  People  ▼.  CUoago  Oas  Tnui 
C0.9  21  Chic.  L.  N.  826^  by  the  cironit  court  of  Cook  Coonty,  Illinoia,  co&« 
earning  the  aecond  daaa  of  caaea  noticed  above,  although  the  cases  are  clearly 
diatingouihabla.  It  waa  there  held  that  where  an  act  provided  that  corpora- 
tiona may  be  formed  "  for  any  lawful  purpoae,"  a  corporation  organised  un- 
der it  "to  purchaae  and  hold  or  aell  the  capital  stock,  or  purchase  or  leaae 
or  operate  Uie  property,  phmt,  good-will,  rights,  and  franchiaaa,  of  any  gas 
works  or  gaa  company  or  oompaoiea  in  said  city  of  Chicago  or  elsewhere  in 
the  state  of  Illinois,"  waa  formed  for  a  lawfnl  purpose,  and  would  not  there- 
fore be  dissolved,  although  by  purchasing  and  holding  a  majority  of  the 
aharea  of  stock  in  each  of  the  four  gaa  companieo  in  the  city  of  Chicago  it 
had  deatroyed  competition,  and  maintained  a  monopoly  in  the  buaineas  of 
famishing  gaa  in  the  city;  the  purchase  of  stock  by  one  corporation  in  an- 
other not  involving  moral  turpitude,  and  the  queation  of  public  policy  being 
a  q[aeation  for  the  legislature  to  determine. 

FoBTEnTTRX  MUST,  IN  Gbnxral,  bb  Aojudoxd  IN  Boicr  Prookxdingw 
ImmrurKD  bt  Statb.  —  It  is  weU  settled  that,  in  general,  a  corporation  ia 
not  ^pso  /aeto  dissolved  by  reason  of  the  omission  or  commission  of  acts  con- 
atitating  a  cause  of  forfeiture,  and  that  ita  franchises  remain  in  full  force  and 
eflEeet  until  a  forfeiture  is  declared  in  a  direct  proceeding  for  tiiat  purpose  in- 
atitated  against  the  corporation  by  the  state.  A  cause  of  forfeiture  cannot 
be  taken  advantage  of,  or  enforced  against  a  corporation  collaterally  or  inci- 
dentally, or  in  any  other  mode  than  by  such  a  direct  proceeding:  Angell  and 
Amea  on  Corporations,  sec  777;  2  Moraweti  on  Corporations,  sec.  1015; 
Taylor  on  Corporations,  sec  460;  2  Waterman  on  Corporations,  sec.  430; 
Wood's  Field  on  Corporations,  sees.  441,  442;  2  Kent's  Com.  *312;  note  to 
Folger  v.  CobtmbUm  Itu,  Co.,  96  Am.  Dec  756,  757;  Sex  v.  Amerp,  2  Term 
Bep.  515;  Sekna  etc  R.  JR.  v.  Tipton,  5  Ala.  787;  39  Am.  Dec.  344;  IhJbe  v. 
Caliawba  Nov.  Co.,  16  Ala.  372;  Harris  v.  Neebit,  24  Id.  398;  Hudgine  v. 
State,  46  Id.  208;  Importing  etc  Co.  v.  Locke,  50  Id.  332;  8taU  v.  Seal  Eitate 
Am.  dr.  Bar.,  Vol.  VIIL — 18 
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Batik,  5  Ark.  095;  41  Am.  Dec.  109;  Bammett  v.  LitUe  Sock  etc  S.  S.,  2D 
Ark.  204;  E^/UId  ToU  Bridge  Co.  v.  Conneeticui  River  Co.,  7  Conn.  28,  46; 
Spencer  ▼.  Champion,  9  Id.  636,  643;  KeUogg  ▼.  Um<m  Cofmpany,  12  Id.  7; 
Pearce  ▼.  Olney,  20  Id.  644;  National  Pahquioque  Bank  t.  Firgi  National 
Bank,  36  Id.  326,  affirmed  14  Wall.  3S3,  tub  nom.  Bank  qf  Bdlael  ▼.  Pahqui- 
ogue  Bank;  Toung  ▼.  Harrison,  6  Ga.  130;  Unhn  Branch  R.  R.  v.  E<ut  Ten- 
neeaee  etc  R.  R.,  14  Id.  327;  City  qf  Atlanta  v.  Gate  CUy  Oat  Light  Co.,  71  Id. 
106;  WiOkmt  v.   Bank  qf  IlUnoia,  1  Glim.  667:    Brttffett  v.  Great  Wettem 
R.  R.,  25  HL  353;  Baker  ▼.  Backus,  32  Id.  79;  Attomey-Oeneral  r.  Chioaga 
etc,  B,  R.,  112  Id.  670;  John  v.  Farmers*  and  Mechanics*  Bank,  2  Blaekf.  367; 
20  Am.  Dec.  119;  Brookville  etc  Turnpike  Co.  ▼.  McCarty,  8  Ind.  392;  65  Am. 
Dec.  768;  Stoops  ▼.  Oreentburgh  etc  Plank  Road  Co.,  10  Ind.  47;  HarttfnOt 
Universitif  r.  Hamilton,  34  Id.  5b6;  State  ▼.  Woodward,  89  Id.  110;  Logan  ▼. 
Vernon  etc  R.  R.,  90  Id.  652;  Barren  Creek  Ditching  Co.  ▼.  Beck,  99  Id.  247» 
249;  State  y.  P^)Aer,  28  Kan.  127,  131;  Hughes  ▼.  Bank  of  Somerset,  6  Litt 
45;  StaU  v.  New  Orleans  Oas  Light  etc  Co.,  2  Kob.  (La.)  629,  632;  Curien  ▼. 
Santini,  16  La.  Ann.  27,  28;  State  v.  Fagan,  22  Id.  645;  Penobscot  Boom  Co. 
T.  Lamson,  16  Me.  224;  33  Am.  Dec.  656;  RoiUins  v.  Clay,  33  Me.  132;  Bap-^ 
M  Meeting  House  v.  WM,  66  Id.  398;  Hamilton  ▼.  Annapolis  etc  R.  R.,  1 
Md.  Ch.  107;  Chesapeake  etc  Canal  Co.  v.  Baltimore  etc.  R.  R.,  4  GUI  ft  J.  1, 
107,  122;  State  v.  Bank  qf  Maryland,  6  Id.  206,  230;  Regents  qf  Cniversitp 
qf  Maryland  v.  WUUams,  9  Id.  365;  31  Am.  Dec.  72;  Planters*  Bank  ▼.  Batdt 
qf  Alexandria,  10  Gill  ft  J.  346;  Taggart  v.  Western  Maryland  R.  R.,  24  Md. 
663;  89  Aul  Dec.  760;  Cltarles  River  Bridge  ▼.  Warren  Bridge,  7  Pick.  344^ 
871;  Russell  y.  McLeUan,  14  Id.  63;  Boston  Class  Mant{faetory  ▼.  Langdon,  24 
Id.  49;  35  Am.  Dec  292;  Heard  v.  Talbot,  7  Gray,  113,  110;  Briggs  ▼.  Caps 
Cod  Ship  Canal  Co.,  137  Mass.  71,  72;  CahUlv.  Kahmasoo  Mutual  Ins.  Co,^ 
2  Dong.  (Mich.)  124;  43  Am.  Dec.  457;  Orand  Rapids  Bridge  Co.  t.  Prwtge, 
86  Mich.  400;  24  Am.  Rep.  685;  Ciiyo/DetroU  ▼.  DetroU  etc  Plank  Road 
Co.,  43  Id.   140;    Toledo  etc  R.   R.  ▼.    Johnson,  49   Id.   148;    lOmeMta 
Central  R*y  v.  Melvin,  21  Minn.  339,  344;  State  t.  Minnesota  Central  J?*y» 
36  Id.  246,  258;  Bayless  y.  Ome,  I  Freem.  (Mias.)  161;  Orand  Ouff  Bank 
▼.  Archer,  8  Smedes  ft  M.  161;  Bohannon  v.  Btnns,  31  Miss.  365;  Harris  ▼. 
Misnssippi  Valley  etc  R.  R.,  51  Id.  602;  Bank  qfMissouH  v.  SneUkng,  35  Mo. 
190;  State  ▼.  Carr,  6  N.  H.  367,  370;  Peirce  ▼.  Somerswortli,  10  Id.  369,  375; 
StaU  V.  Fourth  New  Hampshire  Turnpike,  16  Id.  162,  166;  41  Am.  Deo.  090, 
692;  New  Jersey  Southern  R.  R.  v.  Long  Branch  Comm*rs,  39  N.  J.  L.  28;  80- 
ver  Lake  Bank  v.  North,  4  Johns.  Ch.  370;  Attorney-General  ▼.  Bank  qf  Ni- 
agara, Ilopk.  Ch.  354;  Trustees  qf  Vernon  Society  v.  Hills,  6  Cow.  23;  16  Am. 
Dec  429;  All  Saints  Church  ▼.  LoveU,  1  Hall,  191;  People  t.  Phoenix  Bank,  24 
Wend.  431,  432;  35  Am.  Dec  634,  635;  Barclay  v.  Talman,  4  Edw.  Ch.  123; 
Adams  v.  Beadi,  6  HiU,  271;  Kincaid  v,  DwineOe,  59  N.  T.  648;  Matter  <{/ 
New  York  Elevated  R.  R.,  70  Id.  327,  338;  Matter  qfR^ormed  Presbyterian 
Church,  7  How.  Pr.  476;  Central  Crosstown  R.  R.  ▼.  Tweniy-third  Street  R.  R., 
64  Id.  168,  185;  Mechanics'  Building  Ass*n  ▼.  Stevens,  6  Dner,  676;  Brooklyn 
Central  R.  R.  r.   Brooklyn  City  R.  R.,  92  Barb.  368;  Towar  ▼.  Hale,  46 
Id.  361;   Ormsby  ▼.  Vermont  Copper  Min,  Co.,  65  Id.  360;   Moran  t.  Ly- 
decker,  27  Hun,  682,  685;  HolUngshead  v.  Woodworth,  36  Id.  410;  AshesnOs 
Division  ▼.  Aston,  92  K.  C.  678,  685;  Receivers  qfBank  qfCnxUmUe  ▼.  Rerndk, 
16  Ohio,  322;  Centre  etc  Turnpike  Road  Co.  ▼.  MeConahy,  16  8erg.  ft  R.  140^ 
145;  McConaby  ▼.  Cm/re  etc  Turnpike  Road  Co.,  1  Pen.  ft  W.  426;  Lel^gh 
Bridge  Co.  v.  Lehigh  Coal  etc  Co.,  4  Rawle,  9;  26  Am.  Dec  111;  Irvine  t. 
Lmmbermen*s  Bank,  2  Watte  ft  a  190,  204;  Comnumwealth  ▼.  CuOen^  13  Pa.  St 
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Itt;  68  Am.  Dea  460;  Coily.  PfUdmrgh  Female  ColUffe,  40  Pa.  St  439;  Dfer 
T.  WaOper^  40  Id.  167;  Oomnumwealth  v.  MotHb,  1  Phila.  411,  412;  State  ▼. 
Bamti^CfkaHetUm,  2  MoMnlL  430;  39  Am.  Dec.  135;  Bank  of  South  Carolina 
▼.  Hammmi^  1  Rich.  281,  288;  Williams  r.  Union  Bank,  2  Humph.  339;  La 
Qmmge  cfe.  B,  B,  ▼.  Bainey,  7  Cold.  420;  WJute*e  Creek  Tumj^-e  Co.  ▼.  David- 
am  Ctafi^r,  S  Tena.  Ch.  396;  IHredore  q/TMarymlle  College  ▼.  BartleU,  8  Baxt. 
01;  Badke  ▼.  NoMhriOe  I2ortieMUural  Society,  10  Lea,  436;  Moeeby  v.  Burrow, 
62  Tax.  696;  BramUm  Iron  Co.  v.  Ofecwon,  24  Vt  228,  237;  CoiiiiMtfic»<  etc 
R,  B.  T.  Aiifey,  24  Id.  466;  58  Am.  Deo.  181;  Dewey  v.  St.  Albans  Trust  Co., 
66  Yt.  476;  43  Am.  Rep.  803;  2r7ie  Banks  ▼.  PoUiastx,  3  Rand.  136;  15  Am. 
Dea  706;  Crwmp  ▼.  United  States  Min.  Co.,  7  Oratt  352;  Piadey  v.  Boanobe 
JTop.  Co.,  75  Va.  320;  Baltknore  etc.  B.  B.  w.  Supervisors  of  Marshall  County, 
S  W.  Va.  319,  324;  Moore  ▼.  Sdwppert,  22  Id.  282;  OreenMer  Lumber  Co.  ▼. 
Ward,  30  Id.  43;  Frost's  Lessee  v.  FrosUmrg  Coal  Co.,  24  How.  278;  MaekaU 
T.  Chesapeake  etc.  Canal  Ox,  94  U.  S.  308;  People  v.  Society  for  Propagation  qf 
As  Oospd,  1  Paine,  653;  United  States  v.  WHUarns,  5  Cranch  0.  C.  62;  Kana- 
wka  Goal  Co.  v.  JEonows&a  etc  Coal  Co.,  7  Blatchf.  391;  Taylor  v.  Holmes,  14 
Fed.  Rap.  496;  Southern  PaeySe  B.  B.  ▼.  Orton,  32  Id.  457.     "It  wonld  not 
ooly  be  a  great  anomaly,**  says  Bigelow,  J.,  in  Heard  ▼.  Talbot,  7  Gray,  113,. 
120^  "  to  allow  persona,  not  parties  to  a  contract^  to  insist  on  its  breach  and 
eoforoe  a  penal^  for  its  Tiolation,  Imt  it  wonld  be  against  public  policy,  and 
lead  to  confusion  of  rights,  if  corporate  powers  and  priyileges  could  be  dis> 
poted  and  defeated  by  every  person  who  might  be  aggrieved  by  their  exer» 
eiae.    Therefore  it  has  oftui  been  held  that  a  cause  of  forfeiture,  however 
great,  cannot  be  taken  advantage  of  or  enforced  against  corporations  collater- 
sUj  at  incidentally,  or  in  any  other  mode  than  by  a  direct  proceeding  for 
that  object  in  behalf  of  the  government.'*    A/ortkri  wonld  this  be  true  after 
Use  logidatore  had  repeatedly  recognised  the  corporation  as  a  legally  existing 
body,  subsequent  to  the  cause  of  forfeiture:  See  WHBams  v.  Union  Bank,  2 
Homph.  339;  WhiU*s  Creek  Turnpike  Co.  v.  DaMson  Camty,  3  Tenn.  396; 
or  where  the  majority  of  the  members  of  a  corporation  commit  an  act  which 
would  justify  the  forfeiture  of  its  charter,  and  attempt  to  make  such  act  the 
basis  of  a  proceeding  instituted  by  themselves  against  the  minority  for  the 
pupose  of  having  the  corporate  franchises  declared  forfeited:  Curien  v.  San- 
dsd^  16  La.  Ann.  27,  29.    The  forfeiture  would  be  incurred  from  the  time  of 
the  oommiBiBon  or  omission  of  the  act  for  which  a  judgment  of  forfeiture  may 
be  given,  but  the  ooiporation  continues  de  facto  until  judgment  of  forfeiture 
is  prononnoed:  State  v.  Bank  qf  Charleston,  2  McMulL  439;  39  Am.  Dec  135. 
In  aoowdanoe  with  this  rule,  a  plea  to  an  action  by  a  corporation  thai  its 
charter  is  forfeited  must  allege  that  the  forfeiture  has  been  declared  in  a 
Judicial  proceeding  instituted  for  that  purpose  by  the  government:  State  v. 
Trusteesqf  Vineames  Unhersity,  5  Ind.  77, 80;  West  v.  CaroUna  L.  Ins.  Co.,  31 
Ark.  476;  and  if  an  action  against  stockholders  is  based  upon  the  fact  of  dis- 
solution, such  a  dissolution  must  be  shown,  rather  than  a  cause  for  dissolu- 
tioa:  VaUeyBankikSa9.Inst.y.  Ladkt^  Cong.  Sewing  Soe.,2S  Kan.  4SZ;  hut  se% 
SlesY.  Bloom,  19  Johns 466;  10  Am.  Dec.  273;  BriggsY.  PenfwnaN,  8 Cow.  887| 
18  Am.  Dec  454;  so  the  only  competent  evidence   to  prove  a  forfeiture 
ef  a  charter  is  the  judgment  of  a  court  directly  in  point:  Cleveland  etc 
B.  B.  V.  i9|wer,  56 Pa.  St.  825,  335;  94  Am.  Dec  84, 90.   Even  whereacharter 
er  statute  expressly  provides  that  in  a  certain  event  the  corporation  shall  be 
"dissolved,"  the  charter  is  not  ^pio  fade  forfeited,  or  the  corporation  dis- 
solved, but  there  must  be  a  judgment  to  that  effect  in  direct  proceedings 
instituted  for  the  purpose,  and  until  that  time  the  company  remains  in  exist- 
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•no6.  This  is  so  held  where  the  charter  of  a  oorporation,  formed  for  the 
purpose  of  sappljdng  a  city  with  water,  prorided  '*  that  said  oompaay  shall, 
within  ten  years  from  the  passing  of  this  act,  famish  and  continne  a  supply 
of  pare  and  wholesome  water,  safficient  for  the  use  of  all  sach  dtiaens  dwell- 
ing in  said  city  as  shall  agree  to  take  it  on  the  terms  to  he  demanded  by 
the  said  company,  in  default  whereof  the  said  corporation  shall  be  diaMilved  ": 
Ptople  ▼.  Manhattan  Co.,  9  Wend.  351;  or  where  a  statute  prondes  that  if 
any  incorporated  company  shall  remain  insolvent,  neglect  or  refuse  to  redeem 
its  notes  or  other  CTidences  of  debt  in  specie,  or  suspend  its  ordinary  baai- 
ness,  for  one  year,  then  it  "shall  be  deemed  and  adjudged  to  have  surren- 
dered the  rights,  privileges,  and  franchises  granted  by  any  act  of  inoorporatioa» 
and  shall  be  deemed  to  be  dissolved  ":  Bank  qf  Niagara  v.  Johnmnif  8  Wend. 
6i5;  PeopU  v.  HiUtdaU  etc  TumpOe  Road  Co,,  23  Id.  254,  257;  HidUet  t. 
Jiochuter  City  Bank,  11  Paige,  118;  and  see  Baker  v.  Bt§dstu^s  Adm'r,  32  QL 
79;  or  even,  it  Lb  held,  if  the  charter  of  a  banking  corporation  provides  that,  ia 
case  of  a  suspension  of  specie  payment  for  more  than  ninety  days,  the  charter 
'* shall  be  ip&o/acto  forfeited  and  void":  Aieht^faiaifa  Bankv,  Daweon^  13 La. 
497;  and  see  SewaWs  FalU  Bridge  v.  Piek,  23  K.  H.  171;  buttheoorrectness  of 
this  ruling  is  doubtful. 

It  has  sometimes  been  supposed  that  the  oases,  of  Site  v.  Bloom,  19  Johns. 
458, 10  Am.  Dec.  273,  and  Brigga  v.  Pemdman,  8  Cow.  387,  18  Am.  Dec  454, 
were  inconsistent  with  these  rules;  but  all  they  really  decide  is,  that  corpora- 
tions for  manufacturing  purposes,  formed  under  the  Kew  York  act  of  1811, 
are  dissolved  within  the  meaning  of  that  statute,  so  as  to  give  a  remedy  to 
creditors  against  stockholders  whenever  they  ceased  to  do  business,  and 
were  divested  of  all  their  property,  either  by  their  own  act  or  by  ezecutioiia 
at  law  against  them. 

And,  after  all,  there  seems  to  be  no  good  reason  why  the  legislature  may 
not  expressly  provide  that,  for  the  failure  of  a  corporation  to  comply  wilb 
certain  conditions,  its  franchises  shall  be  ipoo  fajdo  terminated,  withoat  the 
necessity  of  any  judicial  proceeding.  The  question  would  simply  be  one  of 
legislative  int^t.  Thus  it  is  held  that  a  railroad  corporation  loses  its  cor- 
porate rights  and  powers  without  any  judicial  proceeding  to  declare  a  for- 
feiture, by  the  mere  non-performance  of  conditions  to  the  effect  that  if  it 
failed  to  begin  the  construction  of  its  road  and  make  a  certain  ezpenditore 
within  a  time  limited  for  that  purpose,  or  having  made  such  beginning  and 
expenditure,  it  failed  to  finish  and  put  its  road  in  operation  within  a  further 
timo  allowed  for  so  doing,  then,  in  either  case,  "its  corporate  existence  and 
powers  shall  cease  ":  MaUer  qf  Brooklyn  eU  R.  V*  7^  N*  Y*  245, 249;  75  Id.  335, 
338 ;  or  by  the  non-performance  of  a  condition  that,  unless  a  certain  portion  of  the 
road  should  be  constructed  within  a  certain  time,  "  all  the  powers,  rights,  and 
franchises  herein  aud  hereby  granted  shall  be  deemed  forfeited  and  termi- 
nated **:  Brooklyn  Steam  Transit  Co,  v.  CUy  </  Brooklyn,  78  Id.  524,  Earl,  J., 
saying:  *'  It  cannot  be  denied  that  the  legislature  has  the  power  to  provide 
that  a  corporation  may  lose  its  corporate  existence  without  the  intervention 
of  the  courts,  by  any  omission  of  duty,  or  violation  of  its  charter,  or  default 
as  to  limitations  imposed;  and  whether  the  legislature  has  intended  so  to 
provide  in  any  case  depends  upon  the  construction  of  the  language  used.** 
So  where  an  act  provides  that  a  railroad  company  shall  construct  and  equip 
its  road  within  a  certain  time,  and  upon  failure  to  do  so  all  unbuilt  portions 
thereof,  with  the  properties,  rights,  and  franchises  appertaining  thereto^  '*  shall 
be  ahsdutely  forfeited,  and  shall  re\^rt  to  the  state  without  any  other  act 
sr  ceremony  whatever,  legislative  or  judicial,"  a  failure  tpeofaOo  works  the 
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forMtoM:  SUOe  t.  BL  Pmieie,  It.  J?.,  35  Minn.  222;  224;  and  wImm  ft  itetnte 
eaactod  tlinl  in  oue  any  nilroad  oompuiy  ahonld  not,  within  twalTe  montha 
after  the  aeoepinnoe  of  ita  route  by  oommissioners,  proonre  and  pay  for  the 
right  of  way  over  all  land  corered  by  the  location,  such  aoceptanee  by  the 
oommiaaicMiera  ahonld  be  void,  it  was  held  that  auch  failore  to  procure  and 
pay  for  the  right  of  way  waa  not  in  the  nature  of  a  forfeiture,  to  be  taken 
advantage  of  only  by  the  state  in  »  direct  proceeding  againat  the  company, 
bnt  that  the  whole  proceeding  became  of  no  effect  upon  the  ezpiratum'of  the 
twelve  montha:  New  York  etc.  R,  R,  v.  BotUm  tic.  i?.  i?.,  36  Conn.  196;  and 
if  a  condition  ahould  be  annexed  to  a  f  ranchiae  to  conatruct  and  operate  a 
railroad  throngh  the  atreete  of  a  city,  that  if  the  company  ahonld  not  com- 
pleto  the  road  withina  oertein  time,  the  franchise  ahall  be  " forfeited,"  it  haa 
been  held,  although  with  aome  doubt  aa  to  the  oorreetneaa  of  the  oonclnaion, 
that  Bon-performanee  of  the  oonditaon  will  work  a  f  orf  eitere,  without  a  judicial 
determinatian:  OMa$dR.  R.  v.  OahimdeUi.  iK.  i?.,  45  CaL  865;  13  Am.  Rep» 
181;  compare  Hosdman  t.  JTofMoa  CS^ete.  R  R,  79  Mo.  632;  (%  qfChkago  v. 
OMosyo  He,  R,  R.,  106  BL  78;  78;  and  aeenote  to  Akhlion  Street  R^y,  v.  ^iim^ 
8  Am.  St.  Bep.  806.  There  nraat,  however,  be  aome  auch  language  aa  in  the  fore- 
going illnalrationa,  elaariy  indicating  the  intention  of  the  legislature,  in  order 
that  a  forfeitare  ahall  reanlt  merely  from  the  failure  to  obey  aome  condition, 
witibofnt  an  adjudication  to  that  efifoct.  Thna  where  the  charter  of  a  railroad 
ecmpany  aimply  provided  that  "if  aaid  corporation  ahall  not,  within  ten 
yean  from  the  approval  of  thia  aol^  commenoe  the  oonatmction  of  aaid  rail- 
road, then  aaid  corporation  ahall  be  diaadlved,"  the  non-compliance  with  the 
reqnirement  waa  held  not  of  itaelf  to  work  a  diaadlntion:  Day  v.  OgdenAntrgk 
etc  R.  R.,  107  N.  Y.  129;  Matter  qfH.  T.  Slevated  R.  R.,  70  Id.  327,  338| 
BroeUifn  CeiUralR.  R.  t.  RrooUifn  CUy  R.  R.,  82  Barb.  858;  and  aimilarcaaea 
eited  Jiqmi,  thia  head. 

FoByimTBB  u;  nr  Osnkral,  Judicial  Quvnov,  asd  OAmror  na  Da- 
TmcmsD  BT  LsoiSLATURB. —Whether  a  corporation  haa  been  gnilty  of  aote 
or  omisaiona  oonatitnting  gronnda  of  forfeiture  of  ite  charter  ia,  in  general,  a 
judicial  queation,  and  cannot  be  determined  by  the  l^gialatnre:  Cooley'a  Oon- 
atitntional  Limitetiona,  *106;  Regeniat^UtdvereUy  qf  Maryland  v.  WWkma,  9 
Oill  ft  J.  365;  31  Am.  Dec  72;  Br^eU  v.  Oreat  Western  R.  R.,  25  HI.  353; 
Stater.  Noyea^Al  Me.  189;  Vermontete.  R.  R  v.  Vermont  Central  R.  R^MYt, 
2,  06;  AUen  v.  Buchanan,  9  Phila.  283.  Thia  rule  haa  even  been  applied 
idiare  it  waa  provided  that  a  charter  ahall  not  be  repealed  "unless  it  shall 
be  made  to  appear  to  the  legislatore  that  there  has  been  a  violation  by  the 
company  of  some  of  the  provisions  of  this  act ":  Flint  etc.  Plank  Road  Co.  v. 
Woodhull,  25  Mich.  99;  12  Am.  Bep.  233;  and  where  a  charter  provided  that, 
if  the  company  "ahall  at  any  time  misuse  or  abuse  any  of  the  privilegea 
beiein  granted,  the  legislature  may  resume  all  and  aingular  the  righte  and 
privilegea  hereby  granted  to  such  corporation  ":  Mayor  etc  qf  Baltimore  v. 
Pittabmrgh  etc.  R.  /?.,  1  Abb.  U.  S.  9;  contra,  Erie  etc  R.  R,  v.  Caeey,  26  Pa. 
8t.287. 

But  it  must  be  conoeded  that  the  legislature  may  reserve  absolutely 
the  right  to  repeal  the  charter  of  a  corporation,  and  in  such  case  may  exer- 
cise the  right  at  ite  pleasure,  and  with  or  without  any  reaaon  therefor.  Thia 
being  true,  there  ia  no  valid  objection  why  the  legislature  may  not  reaerve 
the  right  to  repeal  upon  the  performance  or  non-performance  of  aome  con- 
dition.  In  such  a  case,  it  should  have  the  right  to  determine  whether  or  not 
the  condition  had  been  performed,  and  such  a  determination  would  not,  prop- 
eriy  speaking,  be  judicial  in  ite  nature.     Accordingly,  where  a  charter  pro- 
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▼idei  that  if  the  oorporation  "  shall  fail  to  go  into  operation,  or  shall  abuse 
or  misuae  their  privileges  under  their  charter,  it  shall  be  in  the  power  of  the 
legislative  assembly  of  this  territory  at  any  time  to  annol,  vacate,  and  make 
void  this  charter,"  the  legislatore  may  repeal  the  charter  without  judicial  in- 
vestigation:  Miner$'  Bank  v.  United  StaUB^  Morris,  482;  1  Q.  Greene,  553; 
or  if  the  charter  provides  that  "  if  the  said  company  abuse  or  misuse  any  of 
the  privileges  hereby  granted,  the  legislature  may  resume  the  ri^ts  granted 
the  said  company  ":  Erie  etc,  R,  R.  v.  Ca»eift  26  Pa.  St.  287;  and  see  CSonunon- 
weUh  V.  Piadmrg  etc  R.  R.,  58  Id.  26,  46;  contra,  Ma^ar  etc  qf  Baltimare  v. 
Pittsburg  etc  R,  R,,  I  Abb.  U.  S.  9;  and  to  the  same  effect^  see  Create  v.  ^a6- 
cock,  23  Pick.  334;  Myriek  v.  Brawley,  33  Minn.  377;  Fameworth  v.  Mnme- 
mta  etc  R.  JR.,  92  U.  S.  49.  The  only  doubt  is,  whether  the  act  of  the  legisla- 
ture is  conclusive,  or  subject  to  review  by  the  courts,  and  to  be  set  aside  for 
error.  In  Muiert*  Bank  v.  UnUed  Statee,  I  G.  Greene,  553,  Hastings,  C.  J., 
was  of  the  opinion  that  the  repeal  by  the  legislature  was  conclusive.  In  Erie 
etc  R.  R»  V.  Ccu^f  eupra,  Black,  J.,  thought  the  act  not  conclusive,  but  that 
it  might  be  set  aside  for  plain  mistake  of  law  or  fact;  while  Lowrie,  J.,  was 
of  the  opinion  that  it  could  not  be  inquired  into;  but  it  has  been  sabsequcntly 
held  that  the  legislature,  under  such  circumstances,  is  not  the  final  judge  of 
the  fact  of  misuse  or  abuse:  CommonweaWi  v.  Piiteburg  etc  R.  R*,  wpra. 

Pbocsbdinqs  to  Deolabb  FoBnuTirBB.  —  At  the  old  common  law,  there 
were  two  modes,  or  properly  but  one  mode,  of  proceeding  against  a  corpora- 
tion to  enforce  a  forfeiture  of  its  franchises;  viz.,  edre  fadoM  and  quo  warranto. 
When  the  one  or  the  other  of  these  writs  was  appropriate  is  thus  explained 
by  Ashhurst,  J.,  in  Rex  v.  Pasmore,  3  Term  Rep.  199,  244,  in  language  that 
baa  been  frequently  quoted  with  approval:  ''A  edre/aeku  is  proper  where  there 
is  a  legal  existing  body,  capable  of  acting,  but  who  have  been  guilty  of  an 
abuse  of  the  power  intrusted  to  them;  for  as  a  delinquency  is  imputed  to  them, 
they  ought  not  to  be  condemned  unheard;  but  that  does  not  apply  to  the 
case  of  a  non-existing  body,  and  a  quo  warratUo  is  necessary  where  there  is 
a  body  corporate  de  /aeto,  who  take  upon  themselves  to  act  as  a  body  corpo- 
rate, but  from  some  defect  in  their  constitution  they  cannot  legally  exercise 
the  powers  they  affect  to  use  *';  and  see  State  v.  Merchants^  Tna,  de  T,  Co., 
8  Humph.  235:  RegenU  cf  Uniocrnty  q/*  Maryland  v.  WilUama,  9  Gill  ft  J. 
865;  31  Am.  Dec  72;  Baker  v.  Baekuie  Adm\  32  HI.  79, 110;  Slee,y,  Bloom, 
5  Johns.  Ch.  366;  Waahmgton  etc  Turnpike  Co,  v.  State,  19  Md.  239.  Scire 
facioR,  then,  was  the  proper  remedy  by  which  a  forfeiture  was  enforced. 
TIio  ancient  writ  of  9110  mrranio  has,  however,  long  since  fallen  into  disuse, 
and  an  information  in  the  nature  of  a  quo  toarranki  has  come  to  be  the  modem 
remedy,  not  only  against  such  bodies  as  assume  to  exercise  corporate  powers 
without  any  authority  whatever,  but  also  against  corporations  having  a  l^gal 
existence,  for  a  forfeiture  of  their  franchises:  High  on  Extraordinary  Reme- 
dies, sec.  647;  Morawetz  on  Corporations,  sec.  1030;  Wood's  Field  on  Corpo- 
rations, sec.  443;  People  v.  Bank  €f  Niagara,  6  Cow.  196;  People  v.  Bank  q/ 
Hndeon,  6  Id.  217;  PeopU  v.  WaehingUm  etc  Bank,  6  Id.  211;  People  v.  Brie^ 
tot  etc  Turnpike  Road  Co,,  23  Wend.  222;  ThompoonY,  People,  23  Id.  538; 
Statev.  Patereon  etc  Turnpike  Co,,  21  K.  J.  L.  9,  12;  Darnell  v.  State,  48  Ark. 
321;  Reed  v.  Cumberland  etc  Canal  Corp,,  65  Me.  132;  Danville  etc  Plank 
Road  Co.  V.  State,  16  Ind.  456,  457;  although,  of  course,  the  legislature  may 
provide  for  the  continued  use  of  the  writs  of  quo  warranto  and  edre  /adae: 
See  State  v.  Moore,  19  Ala.  514;  StaU  v.  Real  EetaU  Bank,  5  Ark.  595,  598; 
41  Am.  Dec  109,  111. 

Whether  sctre  fadae,  or  an  information  in  the  nature  of  a  quo  warranto,  bo 
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oa«d,  in  «iUier  CMe  the  prooeadiiig^  nnleM  otlMrwiae  permitted  by  etatate, 
mnat  be  at  the  instuioe  and  on  behalf  of  the  state,  through  ita  proper  offioery 
and  cannot  be  proeeooted  by  a  private  individual:  2  Kent's  Com.  *313; 
High  en  Sztraocdinary  Remedies^  sec.  664;  2  Waterman  on  Corporation^ 
•eo.  433;  Xexr.  Cw^0Taikm<^CwrmBUihen^2'Ban.  869;  1  W.  Bla.  1S7;  8U% 
▼.  Bloom,  6  Johns.  Ch.  366;  CommonweaUh  v.  Unkm  Ina,  Co,f  6  Mass.  230;  4 
Am.  Dec  60;  Folger  ▼.  CobmAkm  In$.  Co,,  99  Mass.  267;  96  Am.  Dec.  747; 
JSSfae  ▼.  NathmU  Batik,  126  Mass.  300;  State  ▼.  Paiermm  etc  Twrr^ihe  Co.,  21 
K.  J.  L.  9;  Muwpk^  ▼.  Farmen'  Bank,  20  Pa.  St.  415;  ComnwnweaUh  v.  AUe- 
ghen^  Bridge  Co.,  20  Id.  185;  CommomoeaUh  ▼.  Oermantown  etc,  R'y,  20  Id. 
618;  Weatem  Pemujfbfaida  iS.  B.  Co,*9  Appeal,  104  Id.  399;  CommonweaUhy, 
Formal  Bank,  2  Grant  Cas.  392;  People  v.  North  Chicago  R"y,  88  Id.  537; 
Cwriem  ▼.  Santini,  16  La.  Ann.  27,  29;  Clieaapeake  ete.  Canal  Co.  ▼.  Baltimore 
etc  R.  R.,  4  Oill  ft  J.  1,  122;  Stale  ▼.  WlMeCreek  Turnpike  Co.,  3  Tenn.  Ch. 
163;  State  ▼.  Butler,  16  Lea,  104;  Denike  v.  New  York  etc  lame  and  Cement 
Co.,  80  N.  T.  599;  Wihneredoerffer  v.  Lake  Mahopac  Imp.  Co.,  18  Hun,  387; 
Ca^hrd  v.  Fort  Wayne  etc  R.  R.,  6  Bias.  280. 

In  snch  a  proceeding  it  is  indispensably  necesaary  that  the  corporatioD 
ahoold  be  a  party:  State  ▼.  Taylor,  25  Ohio  St  279;  SmUh  ▼.  State,  21  Ark. 
294;  Bakery.  Bachu*e  AdnCr,  32  111.  79;  People  v.  Renaaelaer  etc  R.  R.,  15 
Wend.  113,  128;  30  Am.  Dec  33,  37.  It  has  sometimes  been  held  that  in- 
stituting proceedings  against  a  corporation,  eo  nomine,  admitted  the  legal 
existence  of  the  corporation:  Commercial  Bank  o/Naidust  v.  State,  6  Smedes 
ft  M.  599,  614;  State  ▼.  Commercial  Bank  qf  Manchester,  33  Miss.  474;  People 
T.  Reneaelaer  etc  R.  R.,  15  Wend.  113,  129;  30  Am.  Dec.  33,  38;  State  r. 
CincmnaU  Oae  Light  etc  Co.,  18  Ohio  St.  262;  contra,  People  v.  Bank  of  Hud- 
mm,  6  Cow.  217;  but  this  rule  rests  upon  no  sound  reason. 

The  attorney-general  need  not,  by  the  general  law,  ask  leave  of  court  to 
institute  proceedings  to  declare  the  forfeiture  of  corporate  franchises:  State 
T.  Pateraon  etc  Turnpike  Co.,  21  N.  J.  L.  9,  10;  unless  required  by  some 
statute:  See  Stale  y.  St.  Louie  Perpetual  Ina.  Co.,  8  Mo.  330;  nor  Lb  it  neces- 
sary that  the  legislature  should,  by  some  general  or  special  statute,  have 
authorised  and  directed  proceedings  to  be  brought:  Stale  v.  SouUtem  Padjie 
R.  R.,  24  Tez.  80;  StaU  ▼.  Rio  Orande  R.  R.,  41  Id.  217,  219;  and  see  Stale  ▼. 
ConwUdaHon  Coal  Co.,  46  Md.  1.  It  is  discretionary  with  him  to  bring  the 
anit,  and  hence  he  cannot  be  compelled  by  mandamua  to  do  so:  Stale  v. 
Attomey-Oeneral,  30  La.  Ann.  954;  but  if  he  is  first  required  to  obtain  leave 
of  the  court  to  file  an  information,  the  granting  of  leave  then  rests  in  the 
sound  discretion  of  the  court:  Attorney-Oeneral  v.  Erie  etc  R.  R.,  55  Mich. 
15.  21;  People  v.  North  Chicago  R'y,  88  III.  537. 

The  proceedings  must  be  brought  in  the  country  or  state  in  which  the  cor* 
poration  was  created.  The  courts  of  any  other  country  or  state  would  have 
no  jurisdiction:  Society /or  Propagation  qfthe  Ooapel  v.  Town  qf  New  Haven, 
8  Wlieat  4C4;  People  v.  Society  far  Propagation  qf  (Jie  Gospel,  I  Paine, 
653,  656;  Carey  v.  Cindnnali  etc  R.  R.,  5  Iowa,  357,  367;  Importing  etc  Co.  v. 
Xodbe,  50  Ala.  332. 

In  regard  to  the  time  within  which  the  information  must  be  filed,  in  the 
absence  of  a  statutory  provision  it  has  been  held  by  one  case  that  the  court 
possesses  a  sound  discretion  in  the  matter,  and  will  not  entertain  the  pro- 
ceedings if  there  has  been  unreasonable  delay  —  in  this  instance  five  years  — 
after  the  cause  of  forfeiture  arose:  People  v.  Oakland  County  Bank,  1  Doug. 
(Mich.)  282,  286;  and  see  Kellogg  v.  Union  Co.,  12  Coua.  7,  19;  and  in 
another  case,  that  lapse  of  time  was  no  bar:  State  v.  Pawtuxet  Turnpike  Co., 
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8  R.  L  021;  94  Am.  Deo.  123;  both  of  wfaioh  propodtums  would  aeem  to  b* 
oorrooi. 

The  Judgment  in  these  prooeedings  for  »  forfeitare  of  the  charter  ie  of 
oneter  and  of  seizare  of  the  franchise  into  the  hands  of  the  crown  or  state,  or 
in  other  words,  of  ouster  and  of  dissolation:  See  Slee  ▼.  Bloom^  5  Johns.  Ch. 
966,  379;  People  v.  Bafik  qf  Hudson,  G  Cow.  217;  PeopU  ▼.  Bensaelaer  He 
R,  R,,  15  Wend.  113,  128;  30  Am.  Dec.  33»  35;  State  Bank  r.  Stale,  1 
Blaokf.  267;  12  Am.  Dec.  234;  StaU  v.  Pennsylvania  eU,  Canal  Co,,  23  Ohio 
8t.  12),  126;  although  if  a  corporation  violates  a  special  franchise,  the  state 
may  obtain  a  judgment  declaring  that  particular  franchise  forfeited,  without 
dissolving  the  oompany,  or  depriving  it  of  the  general  franchise  of  acting  in 
a  corporate  capacity:  Toledo  etc,  R,  R,  v.  Johnson,  49  Mich.  148,  151. 

As  to  the  effect  of  a  dissolution  upon  the  property  of  the  corporation,  and 
the  rights  of  the  stockholders  and  creditors,  see  StaU  Bank  v.  SUUe,  1  Blackf. 
267;  12  Am.  Dec.  234,  and  note;  Folger  v.  Columbian  Ins,  Co,,  99  Mass.  2G7; 
96  Am.  Dec.  747,  and  cases  cited  755. 

As  to  the  pleadings  and  proceedings  in  qno  warranto  in  general,  see  the 
note  to  Peofie  v.  RensseUier  eic  R,  R.,  dO  Am.  Dec.  44;  and  as  to  the  burden 
of  proof,  see  the  note  to  State  v.  Ru^ferle,  100  Id.  268. 

CoaRT  OF  Eqititt  CANivoT  DscRSS  FoRFKiTaRB.  —  It  IB  wcU  settled  that 
a  court  of  equity  has  no  jurisdiction,  unless  it  be  conferred  by  statute,  to  de- 
cree the  dissolution  of  a  corporation  by  forfeiture  of  its  franchises,  either  at 
the  suit  of  an  individual  or  at  the  suit  of  the  state:  2  Kent's  Com.  *313; 
Angell  and  Ames  on  Corporations,  sec  777;  Boone  on  Corporations,  sec  203; 
2  Morawetz  on  Corporations,  sec.  1040;  2  Waterman  on  Corporations,  see. 
432;  note  to  Cortelyeu  v.  Hatfiaway,  64  Am.  Dec.  485;  Folger  v.  Cohmibiam 
Ins,  Co,,  09  Mass.  2C7;  06  Am.  Dec.  747,  and  note;  Attomey-Oeneral  v,  Tudor 
Ice  Co,,  104  Mass.  239;  6  Am.  Rep.  227;  Attomey-Oeneral  v.  Utica  Ins.  Co., 
2  Johns.  Ch.  371,  380;  Slee  v.  Bloom,  5  Id.  366;  Attomey-Oeneral  v.  Bank  q/ 
NkLgara,  Hopk.  Ch.  354;  Verplanck  v.  Mercantile  Ins,  Co,,  1  Edw.  Ch.  84» 
88;  Latimer  v.  Eddy,  46  Barb.  61,  67;  Belmont  v.  Brie  R*y,  52  Id.  637;  Society 
/or  Establishing  Ustful  Afant{faetures  v.  Morris  Canal  etc  Co.,  I  N.  J.  Eq.  157^ 
21  Am.  Dec.  41;  Attomey-Otneral  v.  Stevens,  I  N.  J.  Eq.  369;  22  Aul  Dec 
526;  President  etc  v.  TrenUm  CUy  Bridge  Co.,  13  N.  J.  Eq.  46;  Terkum  v. 
Midland  R.  R.,  38  Id.  423;  State  ▼.  Merchants^  Ins.  df  T.Co.,S  Humph.  285^ 
Baker  v.  Badms's  Adm'r,  32  DL  79;  Bayless  v.  One,  1  Freem.  (Min.)  161^ 
OadyY.  KnU  Goods  M/g.  Co.,  48  Mich.  133,  136;  Btrongy.  MtOagg,  66  VTm. 
624,  627;  PcsbI^  v.  i?oanoie  Nov.  Co.,  76  Va.  320;  Orqfi  v.  .CimtpBi  Okmta^ 
tee  MhL  Co.,  61  Oa.  466,  467;  Lejee  v.  ConUnental  Passenger  i?V,  10  Fhibu 
362;  Taylor  v.  Holmes,  14  Fed.  Bep.  488,  605;  but  see  Attwrney-Generai  t. 
Railroad  Companies,  85  Wis.  425.  The  state  alone  can  intiit  on  a  f orfeitoxe^ 
and  it  haa  an  adequate  remedy  at  law  by  the  proceedings  above  indicated. 

Waiveb  of  Forfhturs.  —  It  is  also  a  well-settled  rule  that  the  state  maj 
waive  a  forfeiture  which  has  been  incurred.  This  it  may  do  expressly,  or  it 
may  impliedly  waive  the  forfeiture,  when,  with  knowledge,  it  passes  legisla- 
tion which  reoognises  the  continued  existence  of  the  corporation:  Angell  and 
Ames  on  Corporations,  sec  777;  Boone  on  Corporations,  sec  203;  2  Mora-^ 
weti  on  Corporations,  sec  1029;  Taylor  on  Corporations,  sec.  460;  2  Water* 
man  on  Corporations,  sec  429;  Wood's  Field  on  Corporations,  sec  442;  State 
V.  Real  EstaU  Bank,  5  Ark.  595;  41  Am.  Dec  109;  State  v.  Biississippi  etc 
R.  R.,  20  Ark.  495;  Enjleld  Toll  Bridge  Co,  v.  Connecticut  River  Co.,  7  Conn 
2S,  45;  ^oJber  v.  Backus's  Adm'r,  32  111.  79;  People  v.  Ou^wi  Hydrasdk 
Co.,  115  Id.  281;  StaU  v.  Trustees  qf  Vincennee  University,   5  Ind.  77,  81». 
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88^  89;  Atehcifaiai^  Bank  ▼.  Dawson,  13  La.  497,  609,  010;  Siat$  t.  New 
Orleam  €fa$  Lighi  etc,  Co.,  2  Rob.  (La.)  629,  631;  In  re  Mechaade^  Society, 
81  La.  Ann.  027,  680;  Bwihor  ▼.  Dreeeel,  34  Md.  603;  Commercial  Bank  </ 
Haidkt  ▼.  State,  6  Smedes  ft  M.  699,  623;  NetnU  v.  Bank  qf  PoH  Oibaon,  0 
Id.  613,  694, 667;  Planters' Bank  ▼.  State,  7  Id.  163,  177;  State  v.  Fourth  New 
BampMra  Turnpike,  16  N.  H.  162;  41  Am.  Dae  690;  StaU  ▼.  OodvrinsnUe 
etc  Boad  Co.,  44  N.  J.  L.  496,  499;  People  v.  Manliattan  Co.,  9  Wend.  361; 
PeopU  ▼.  lUKkUl  etc  Pkmk  Boad  Co.,  27  Barb.  445;  Matter  qf  New  York 
meeated  R.  R,  70  N.  T.  327,  338;  Matter  qf  Brooklyn  etc,  B.  B.,  75  Id.  335, 
839;  Attomey-Oeneral  v.  Petersburg  etc  B.  B.,  6  Ired.  456,  470;  Mil/ord  etc 
TmnpSke  Co,  ▼.  Brush,  10  Ohio,  111,  116;  36  Am.  Dec  78,  82;  State  v.  Bank 
^Charketon,  2  McMull.  439;  39  Am.  Deo.  135;  Baltimore  etc  B.  B.  v.  Super- 
visors <^ Marshall  County,  3  W.  Va.  319;  as  to  whether  a  waiver  can  be  estab- 
lished by  showing  lapse  of  time,  aoe  Kellogg  v.  Union  Co.,  12  Conn.  7,  19; 
Psople  ▼.  Oakland  County  Bank,  1  Dong.  (Mich.)  282,  286;  State  ▼.  PawtuxU 
Tivnpike  Co.,  8  R.  L  621;  94  Am.  Dec.  123. 

If  a  waiver  by  implication  from  an  act  of  the  legislature  be  relied  apon«, 
there  must  be  reasonable  grounds  from  which  the  waiver  can  be  inferred. 
Thns  an  act  extending  the  time  for  the  completion  of  a  turnpike  road  is  not 
a  her  to  proceedings  against  the  company  for  non-compliance  with  the  re- 
quirements of  its  charter  in  respect  to  a  portion  of  the  road  completed  before 
tiie  passage  of  the  act,  and  on  which  gates  had  been  erected  and  tolls  collected^ 
—there  being  no  waiver  in  express  terms,'  and  nothing  from  which  a  waiver 
ooold  be  implied:  People  v.  Kingston  etc  Tun^ike  Boad  Co.,  23  Wend.  193;  35^ 
Am.  Dec  651;  and  for  the  same  reason  the  legislature,  by  an  act  releasing  a 
plank  road  company  from  the  construction  of  a  portion  of  its  road,  does  not 
thereby  confirm  the  road  as  oonstincted:  People  v.  FishkUl  etc  Plank  Boad  Co., 
27  Barb.  445.  Nor  does  the  certificate  of  inspectors  appointed  under  th» 
provisions  of  an  act  cooceming  turnpike  roads,  that  the  road  has  been  eon- 
stmcted  according  to  the  true  intent  and  meaning  of  the  act,  barproceedinga 
charging  a  non-compliance  with  the  requirements  of  the  law:  People  v. 
DngsUm  etc  Turnpike  Boad  Co.,  supra;  People  v.  Bristol  etc  Turnpike  Boad 
Oa,  23  Wend.  222;  People  v.  Water/ord  etc  Turnpike  Co.,  2  Keyes,  327,  335, 
8  Abbb  App.  680^  690;  People  v.  FishkiU  etc  Plank  Boad  Co.,  supra;  Common- 
waUh  V.  Tenth  Massachusetts  Turnpike  Corp.,  11  Cnsh.  171,  173. 

Ordinarily,  the  legislature  alone  can  waive  a  forfeiture:  People  v.  Phoenkf 
Bank,  24  Wend.  431,  483,  35  Am.  Dec.  634,  635;  Chicago  City  B'y  v.  People 
73IU.641. 

And,  as  above  intimated,  the  default  of  the  corporation  must  have  beea 
known  to  the  legislature,  in  order  to  render  subsequent  acts,  recognizing  the 
existence  of  the  corporation,  a  waiver:  People  v.  Manhattan  Co.,  9  Wend.  351 ; 
CommmweaUh  v.  Tenth  Massachusetts  Turnpike  Corp.,  11  Gush.  171,  174. 

DraaoLunoN  of  Cobfobation  for  Misuser  orNon-ussb  of  its  FRANOHisBr 
Fctger  v.  Columbian  Ins,  Co,,  99  Mass.  267;  96  Am.  Dec.  747,  and  note  756-758. 
It  is  a  tacit  condition  annexed  to  or  implied  in  the  charter  of  every  corpora- 
tioQ,  that  the  government  may  resume  its  corporate  franchlBes  for  a  mis- 
uer  or  non-user  thereof:  State  v.  Minn,  C,  B,  Co.,  36  Minn.  246;  Darnell  v. 
Stale,  48  Ark.  321.  And  an  information  in  the  natnre  of  a  quo  toarranto  i» 
the  proper  proceeding  against  a  corporation  to  forfeit  its  franchise  for  mis- 
user or  non-user,  or  to  oust  it  from  the  exercise  of  a  franchise  under  its  char-> 
tcr,  to  which  it  was  not  legally  entitled:  Id.  In  Vermont  and  New  York*, 
a  railway  corporation  does  not  ipso  facto,  by  omitting  to  perform  a  duty  im- 
posed upon  it  by  its  charter,  and  in  the  absence  of  words  in  the  charter  makf 
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htg  meh  noa-eomplianoe  a  limitftti<m  npon  the  origiiial  gnat  of  power,  loss 
It*  corponto  oharaeter;  to  dissolve  the  oorporatuui,  there  must  be  a  indioial 
l^fooeeding  aod  Judgment  deoUring  the  forfettnres  />af  t.  R,  JL  O/k,  107 
K.  Y.  129. 

Whsn  Quo  Wassanto  n  ob  n  vor  sustainable  against  a  oorpormtians 
State  ▼.  Bailey,  16  Ind.  46;  79  Am.  Deo.  406,  and  note  411. 

CONBOUDATIOIC    OT    EXISTING    CORFORATTONS:    McMokon  ▼.  iforHsONb    1€ 

Ind.  172;  79  Am.  Deo.  418,  and  note  on  sabjeot  422-428. 

CoRFORATiova  HAYB  SuCH  POWERS  ONLT  as  the  act  Creating  them  oonfer% 
and  are  confined  to  the  exercise  of  the  powers  ezpresslj  granted,  and  such 
incidental  powers  as  are  necessary  to  carry  into  effect  those  specifically  con- 
ierred:  Chkago  Oaa  Ligid  Co,  v.  People**  Oaa  lAghJt  Co,,  121  IlL  530;  2  Ana. 
St  Rep.  124;  Caldwell  v.  AUon,  33  Hi.  416:  85  Am.  Dec.  282;  Franklin  Co, 
▼.  Lewiaton  InsL  for  Satdtigf,  68  Me.  43;  28  Am.  Rep.  9;  and  corporate  char» 
-ters  are  to  be  construed  strictly  against  the  grantees:  Port  qf  MoUle  v.  Rail- 
road Co,,  84  Ala.  115;  5  Am.  St  Rep.  342,  and  note  353.  In  the  absence  of 
•statntory  authority,  a  corporation  has  no  right  to  sell  or  transfer  its  franchise^ 
•or  any  property  essential  to  its  exercise,  which  it  has  acquired  under  the  law 
<A  eminent  domain:  FHeiaam  v.  /Tay,  122  111.  293;  3  Am.  St  Rep.  492;  and 
compare  the  cases  coUeoted  in  note  495,  496. 


Arapahoe  Villagb  v.  Albee. 

124  NBBRASKl.,  M2.] 

Statute  of  LmrrAiroNs  will  Run  in  Favor  of  Villagbs  and  Onm^ 
and  will  bar  action  on  village  warrant 

ViLLAOR    OF    ArAPAHOB,   NEBRASKA,   IS   DB  FaCTO  CORPORATION,   and    Wtm 

authorized  to  transact  business  from  the  year  1873  to  1879,  where,  upon 
the  facts  stated,  it  appeared  that  in  1873  it  was  organized,  and  continued 
such  organization  down  to  1879,  when  it  was  reorganized,  and  that  offi- 
cers were  elected  each  year,  except  the  year  1877. 

John  Dawsouj  for  tiie  plaintiff  in  error. 

W.  S.  MorlaUy  for  the  defendant  in  error. 

Maxwell,  J.  The  plaintiff  brought  an  action  against  the 
•defendant,  and  alleges  in  his  petition  that  the  defendant  is 
duly  incorporated  as  a  village  under  the  general  laws  of  the 
«tate  of  Nebraska.  That  on  the  twenty-seventh  day  of  De- 
cember, 1873,  said  defendant  being  justly  indebted  to  Acres, 
Blackmore,  &  Co.  in  the  sum  of  $69.35,  which  said  indebted- 
tiess  was  at  that  time  due  and  unpaid,  the  board  of  trustees, 
t>eing  then  in  regular  session  as  the  board  of  trustees  of  said 
village,  did  order  and  allow  the  said  claim  and  demand  of 
flaid  Acres,  Blackmore,  &  Co.,  and  did  adjudge  that  the  said 
Acres,  Blackmore,  &  Co.  be  paid  on  account  thereof  the  sum 
t>f  $69.35,  and  thereupon,  because  of  the  promises,  did  draw 
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ind  iasne  to  said  Acres,  Blackmore,  &  Go.  the  certain  warrant 
of  said  village,  numbered  one,  duly  dgned  by  E.  B.  Mnrphy, 
iriiowas  the  chairman  of  said  board  of  trasteea,  and  connter- 
fflgned  by  C.  F.  Colwell,  clerk  of  Baid  village  and  of  said 
board,  and  attested  by  the  seal  of  said  village,  and  directed 
to  the  treasurer  thereof,  and  which  commands  the  treasurer 
to  pay  to  Acres,  Blackmore,  &  Co.,  or  bearer,  the  sum  of  $69.85 
oat  of  the  general  fund  of  said  village.  On  the  tenth  day  of 
March,  1874,  said  warrant  was  duly  presented  for  payment 
to,  and  payment  thereof  duly  demanded  from,  the  treasurer 
of  said  village,  and  said  treasurer  thereupon  indorsed  upon 
said  warrant  the  following  words:  — 

"Registered  for  payment,  March  10,  1874;  not  paid  for 
want  of  funds,  and  there  never  has  been  any  funds  to  pay 
the  same.  "G.  W.  Colvin,  Treasurer." 

And  then  and  there  said  treasurer,  for  want  of  funds,  re- 
fused to  pay  said  warrant,  or  any  part  thereof.  Said  warrant 
was  in  words  and  figures  following,  to  wit:  — 

"$69.36.  State  of  Nebraska, 

"  Town  of  Arapahoe,  Dec.  27,  1873. 
"Treasurer  of  the  town  of  Arapahoe:  Pay  Acres,  Black- 
more,  &   Co.,  or  bearer,  $69.35,  and  charge  to  account  of 
general  fund.     By  order  of  the  town  council.    No.  1. 

"  E.  B.  Murphy,  Chairman  Board  of  Trustees. 
**C.  Colwell,  Clerk. 
"  Registered  for  payment,  March  10,  1874. 

"  G.  W.  Colvin,  Treasurer." 

Subsequently,  but  before  the  commencement  of  this  action, 
said  warrant  was,  by  said  Acres,  Blackmore,  &  Co.,  for  a 
Taluable  consideration,  transferred  and  delivered  to  the  plain- 
tiff,  who  is  now  the  lawful  holder  and  owner  thereof,  but  that 
no  part  of  said  warrant  has  been  paid,  nor  is  there  now,  nor 
has  there  been  at  any  time,  any  funds  or  moneys  in  the 
treasury  of  said  village  for  application  to  the  payment  of  said 
warrant;  and  said  defendant  has  at  all  times  neglected,  and 
Btill  neglects  and  refuses,  by  levy  of  taxes  or  otherwise,  to 
provide  for  the  payment  of  the  same,  or  any  part  thereof,  and 
there  is  now  due  the  plaintiff  thereon  the  sum  of  $69.35,  and 
ten  per  cent  interest  from  the  twenty-seventh  day  of  Decem- 
ber, 1878,  for  which  amount  plaintiff  asks  judgment. 

There  are  eleven  counts  in  the  petition  upon  caiues  of 
action  similar  to  that  above  set  forth. 
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The  village  filed  an  answer,  in  which, — 1.  It  denies  thai  it 
was  incorporated  at  the  time  said  indebtedness  was  incurred; 
2.  Interposes  a  plea  of  the  statute  of  limitations;  3.  Thai  cer* 
tain  warrants  described  in  specified  counts  of  the  petition  were 
issued  to  aid  in  constructing  a  water  grist-mill  in  said  village 
without  being  authorized  by  a  vote  of  the  electors  thereof;  4. 
That  a  portion  of  the  indebtedness  (describing  it)  was  in- 
curred for  stationery  and  letter-heads  for  the  use  of  the  people 
of  the  village. 

There  is  a  stipulation  of  facts  set  out  in  the  record  which 
need  not  be  copied. 

On  the  trial  of  the  cause  the  court  found  the  issues  against 
the  village,  in  all  matters  except  as  to  the  warrants  issued 
for  the  water  grist-mill,  and  rendered  judgment  accordingly. 
Both  parties  prosecute  error  to  this  court. 

The  agreed  statement  of  facts  shows  that  all  the  warrants 
were  issued  in  1873  and  1874,  and  in  the  latter  year  were  pre- 
sented to  the  treasurer  of  the  village  for  payment,  and  pay- 
ment refused  for  want  of  funds,  and  this  refusal  and  the 
reason  therefor  were  indorsed  on  each  of  the  warrants.  Noth- 
ing has  been  paid  on  any  of  them  from  that  time  until  the 
present;  and  the  question  arises  whether  or  not  the  action  is 
barred  by  the  statute  of  limitations. 

In  Brewer  v.  Otoe  County^  1  Neb.  373,  it  was  held  that  the 
statute  of  limitations  did  not  apply  to  county  warrants.  In 
that  case  certain  warrants  had  been  presented  for  payment, 
running  from  the  year  1858  to  1863,  and  indorsed,  not  paid 
for  want  of  funds.    The  court,  by  Lake,  J.,  say  (page  383):  — 

*'That  the  legislature  never  intended  that  county  warrants 
should  be  affected  by  the  limitation  act  before  referred  to  is 
evident,  I  think,  from  the  whole  course  of  legislation  respect- 
ing them.  As  late  as  the  12th  of  February,  1866,  it  was 
enacted  that  'all  debts  heretofore  incurred  by  the  county 
commissioners  of  any  county,  acting  in  good  faith,  and  duly 
recorded  at  the  time  on  their  books,  shall  be  deemed  valid, 
and  the  county  shall  be  held  liable  for  the  same':  R.  8.,  c.  6^ 
sec.  1. 

''  Chapter  9,  section  1,  provides  that '  all  county  orders  here- 
tofore drawn,  or  that  may  hereafter  be  drawn,  by  the  proper 
authorities  of  any  county,  shall,  after  having  been  presented 
to  the  county  treasurer,  and  by  him  indorsed,  not  paid  toft 
want  of  funds  in  the  treasury,  draw  interest  from  said  date  at 
the  rate  of  ten  per  cent  per  annum.' 
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'^  From  these,  as  well  as  numerous  other  enactments  of  the 
legifilature  that  might  be  cited,  I  have  reached  the  conclusion 
that  the  plea  of  the  statute  of  limitations  cannot  be  success- 
fully  made  against  these  warrants,  and  that  whenever  it  can 
be  shown  that  the  funds  have  been  collected  out  of  which  they 
can  be  paid,  or  suflScient  time  has  been  given  to  do  so  in  the 
mode  pointed  out  in  the  statutes,  their  payment  may  be  de- 
manded, and  if  refused,  legally  coerced." 

In  view  of  this  and  other  special  legislation  in  regard  tocounty 
warrants,  the  court  held  that  they  were  excluded  from  the  op- 
eration of  the  statute  of  limitations.  That  decision  is  no  doubt 
correct  as  applied  to  the  facts  of  that  case.  A  considerable  part 
of  the  debts  fbr  which  those  warrants  were  issued  was  incurred 
before  the  act  "  to  prevent  overdrawing  public  funds  in  coun- 
ties," etc.,  was  passed:  Laws  of  1859,  pp.  101, 102.  Prior  to  the 
passa(<:e  of  that  act  there  was  practically  no  restriction  upon 
the  power  of  county  commissioners  to  issue  warrants,  and  in 
more  thin  one  county  this  power  had  been  recklessly  exercised, 
and  a  v  >ry  large  number  of  warrants  issued.  Hence,  the  neces- 
sity for  special  legislation.  We  know  of  no  legislation,  however, 
which  prevents  the  statute  from  running  in  favor  of  cities  and 
villages.  In  May  v.  School  District,  22  Neb.  205,  3  Am.  St.  Rep. 
266,  where  an  action  was  brought  on  a  school  district  warrant 
more  than  five  years  after  it  was  due,  it  was  held  that  the  plea 
of  the  statute  of  limitations  was  a  complete  defense.  That  de- 
cision was  rendered  i^fter  careful  consideration  of  the  question, 
and  we  believe  it  is  a  correct  statement  of  the  law.  The  stat- 
ute of  limitations  is  a  statute  of  repose,  and  the  reasons  which 
operate  in  favor  of  an  individual  are  at  least  equally  as  strong 
in  favor  of  a  municipal  corporation.  The  law  favors  diligence, 
and  compels  a  party  holding  a  warrant  of  a  municipal  cor- 
poration to  take  the  necessary  steps  to  enforce  the  payment 
of  the  same  within  the  period  fixed  by  statute,  or  be  barred. 
If  this  were  not  so,  warrants  might  be  fraudulently  issued  by 
the  authorities  of  a  municipal  corporation,  and  held  for  ten, 
fifteen,  or  twenty  years,  or  more,  and  then  presented  for  pay- 
ment, when  the  evidence  of  their  fraudulent  character  had  be- 
come obscure  or  inaccessible.  In  our  view,  the  ends  of  justice 
will  be  better  subserved  by  placing  individuals  and  munici- 
pal corporations  on  the  same  plane  and  governed  by  the  same 
law  of  limitations.  It  follows  that  all  the  causes  of  action 
were  barred  when  the  action  was  brought. 

Objection  is  made  that  the  village  of  Arapahoe  was  not 
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legally  organised  in  the  year  1873,  and  that  therefore  it  had  no 
authority  to  act  as  a  Tillage.  The  agreed  statement  of  facts 
shows  that  in  the  year  1873  the  village  was  organised,  and 
that  this  organisation  continued  up  to  the  year  1879,  when  it 
reorganised  under  the  laws  of  the  state,  and  has  continued 
under  such  organisation  up  to  the  present  time.  Village  offi- 
cers were  elected  each  year,  except  in  the  year  1877.  It  is 
evident  that  the  village  was  a  de  facto  corporation,  and  upon 
the  facts  stipulated  was  authorised  to  transact  business.  The 
several  causes  of  action,  however,  being  barred  by  the  statute 
of  limitations,  the  judgment  of  the  district  court  against  the 
village  of  Arapahoe  is  reversed,  and  the  cause  remanded  for 
further  proceedings.  

Whxn  Statute  of  Ldotatioits  Runs  AOAnvar  Coumtt  asd  Liki  War- 
rants. —  It  i8  said  in  Wood  on  Limitations,  section  53,  that  "  the  statute 
runs  for  or  against  towns  and  cities,  and  also  for  or  against  counties,  in  tiia 
same  manner  as  it  does  for  and  against  indiTidnals."  See  also  2  Dillon  oa 
Municipal  Corporations,  sec.  668.  This  general  proposition  is  sustained  by 
numerous  oaaes:  CUy  (/  PeUla  v.  SchoUe,  24  Iowa,  283;  d5  Am.  Dec  729,  and 
note  740;  Cotmty  of  St.  Charles  t.  Powell,  22  Mo.  55;  66  Am.  Dea  637;  (^ 
qf  Cincinnati  v.  Firtt  Prtgbyterian  Clturch,  8  Ohio,  298;  32  Am.  Dec.  718,  and 
note  719;  May  v.  School  District,  22  Keb.  205;  3  Am.  St  Eep.  266;  Bvam  ▼. 
Brie  County,  66  Pa.  St.  222;  Simplot  v.  Chicago  etc  R.  R.  Co.,  16  Fed.  Rep. 
350,  360;  School  Directors  y.  Ooerges,  50  Mo.  194;  Pimental  v.  San  FrandoetK 
21  CaL  351;  Mellinger  ▼.  City  qf  Houston,  68  Tex.  37,  41;  EennOmnijport  ▼. 
Smith,  22  Me.  445;  Forsyth  ▼.  Wheeling,  19  W.  Va.  318,  322;  Oaines  v.  Hal 
Spring  Co.,  39  Ark.  262;  (k;ford  v.  Columbia,  38  Ohio  St  87;  Kellogg  t.  Z>e- 
eatur  County,  38  Iowa,  524;  see  also  Wheeling  ▼.  Campbell,  12  W.  Va.  36^  66^ 
where  the  question  is  fully  considered,  and  the  states  where  the  rule  obtains^ 
as  well  as  those  where  it  does  not,  are  named.  In  determining  whether  the 
statute  runs  against  county  and  like  warrants,  the  general  rule  above  given 
ought  to  govern,  in  the  absence  of  legislation  to  the  contra,  sinoe  there  is 
nothing  in  the  character  of  such  warrants  to  indicate  that  a  different  mla 
should  apply.  Bonds  issued  by  municipalities  have  been  held  subject  to  the 
defense  of  the  statute:  De  Cordova  v.  Galveston,  4  Tex.  470.  482;  Clark  v. 
Iowa  CUy,  20  WalL  583;  KosIJconong  v.  Burton,  104  U.  S.  668;  and  the  stat- 
ute will  also  run  against  an  unliquidated  claim  against  a  county:  Baiaer  v. 
Johnson  County,  33  Iowa,  151.  Ordinarily,  county  and  like  warrants  differ 
from  bonds  and  negotiable  paper  in  many  respects.  "Such  warrants  or 
orders,  drawn  for  ordinary  municipal  expenses,  are  not  intended  to  have  tho 
qualities  of  negotiable  paper,  but  are  instruments  authorized  for  convenient 
use  in  conducting  the  current  and  ordinary  business  of  the  corporation,  and 
as  a  means  of  anticipating  its  ordinary  revenue  **:  1  Dillon  on  Municipal  Cor- 
porations, sees.  487,  503.  There  would  seem,  therefore,  no  reason  why  the 
statute  should  not  run  equally  in  case  of  such  warrants  as  in  case  of  nq{oti- 
able  paper.  lu  BaJxr  v.  Jolinson  County,  supra,  it  was  held,  however,  that 
the  statute  would  not  commence  to  run  until  the  claim  was  presented  for 
payment  to  the  board  of  supervisors.  See  also  Brehm  v.  Mayor  etc  qf  New 
York,  104  N.  Y.  180.    In  the  case  of  Justices  etc.  qfBibb  County  v.  Orr,  12  Qa. 
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137.  fhe  court  decided  that  the  atatate  did  not  commenoe  to  mn  on  oertifi- 
eites  iwned  under  a  legialative  met,  in  liquidation  of  a  county  debt*  until 
payment  thereon  waa  denied;  and  to  the  same  effect  is  Caidwett  Comiiy  ▼. 
Haarbert,  68  Tex.  321.  So  where  a  county  warrant  is  made  payable  out  of  a 
special  fund^  no  action  can  be  maintained  until  the  fund  out  of  which  it  is 
payable  comes  into  existence,  and  the  statute  does  not  begin  to  run  until  that 
time:  Wdmort  ▼.  Monroe  County,  73  Iowa,  88.  It  is  declared  in  Bank<^Oal- 
JbfM  ▼.  Baber,  6  Lea,  273,  that  in  Tennessee  such  order  or  warranty,  drawn 
on  the  county  trustee  in  favor  of  a  teacher  for  serrices  performed,  waa  not  a 
negotiable  instrument  of  any  kind,  although  payable  to  her  or  her  order,  "  nor 
a  liquidated  or  settled  account,  signed  by  the  debtor,  nor  the  satisfaction  of 
the  original  indebtedness,"  but  that  it  waa  "only  » mode  of  reaching  the 
money  in  the  county  treasury  for  the  payment  of  county  debts,"  and  that  a 
failure  on  the  part  of  the  creditor  to  present  the  order  within  the  time  limited 
by  statute,  after  his  right  of  action  accrued,  would  bar  the  remedy,  since  the 
order  was  only  a  means  of  payment,  and  required  diligence  in  securing  the 
money  thereon. 

Ths  Statute  ov  Limitations  Runs  fob  and  aoainbt  School  Distriotb 
in  the  same  manner  as  it  does  for  or  against  individuals:  May  v.  S€h€(d  DuL 
qf  Can  Co,,  22  Neb.  205;  3  Am.  St.  Bep.  266,  and  note  267,  as  to  the  statute 
of  limitations  running  against  municipal  or  public  corporations^  but  not 
against  the  state  or  sovereignty. 


Wilcox  v.  Baben. 

[a4NKBBASKA,868.] 

JuxBDionoN. — Appial  bt  Onx  Pabtt  to  an  Aonoa  whuui  thi 
Xirnsms  ov  All  Pabths  abb  Insxpabablt  Connbctxd^  removes  the 
ease  to  i^ppellate  court  for  all,  and  gives  that  court  Jurisdiction  to  render 
judgment  against  all;  this  rule  applies  to  an  action  against  principal 
debtor  and  his  sureties  on  their  joint  and  several  promissory  note. 

Convibhation  of  Execution  Salx  of  Real  Estate  Cubes  All  Defeotb 
AND  Ibbboularities  in  the  proceedings  relating  thereto^  where  the 
court  making  the  order  is  one  of  competent  juris'lictian;  such  order  can- 
not  be  collaterally  attacked. 

Oedbb  of  Confibmation  of  Sale  of  Real  Estate  on  Ezxoution  n 
Valid,  and  Adjx7DIOate3  the  Vauditt  of  Sale,  although  such  order 
does  not  fully  describe  the  property  sold,  if  the  defective  description 
is  aided  by  a  correct  description  contained  in  the  officer's  retom,  to 
which  reference  is  made  by  the  date  of  sale. 

Hainer  and  Kellogg^  for  the  plaintiff  in  error. 
A.  W.  Agee^  for  the  defendant  in  error. 

Rbxsx,  G.  J.  This  was  an  action  in  ejectment,  instituted  in 
the  district  court  by  plaintiff  in  error,  for  the  recovery  of  lota 
No.  8  and  4  in  block  No.  80  in  the  original  town  of  Aurora.  . 

It  appears  from  the  record  that,  in  the  year  1872,  Dnriaa 
WilooXi  the  husband  of  plaintiff  in  error,  and  who  is  now 
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deceased,  secured  the  title  to  the  northeast  quarter  of  section 
4,  township  10  north,  of  range  6  west,  in  Hamilton  County, 
from  the  United  States,  under  the  pre-emption  laws,  and  that 
thereafter  the  land  was  platted  as  a  part  of  the  town  site  of 
Aurora.  Soon  after  obtaining  the  patent  from  the  United 
States,  Wilcox  and  wife  conveyed  a  portion  of  the  premises, 
including  that  upon  which  the  lots  in  question  were  situated, 
to  Mary  A.  E.  Stone.  On  the  nineteenth  day  of  December, 
1872,  Durias  Wilcox  as  principal,  and  Cynthia  A.  Wilcox, 
the  plaintiff,  John  Schultz,  and  Abraham  Kinley  as  sureties, 
executed  and  delivered  to  one  David  Stone  their  joint  and 
several  promissory  note  in  the  sum  of  $275,  bearing  interest 
at  the  rate  of  ten  per  cent  per  annum.  The  next  day  the  lots 
in  question,  with  others,  were  conveyed  by  Mary  Stone  and 
her  husband  to  Durias  Wilcox,  and  on  the  twenty-fourth  day 
of  the  same  month  Durias  deeded  the  same  to  his  wife,  the 
plaintiff.  Stone  brought  suit  upon  the  note  against  all  of  the 
makers,  and  on  the  seventh  day  of  July,  1873,  obtained  a 
judgment  in  the  probate  court  of  Hamilton  County  for  the 
amount  due.  From  this  judgment  Durias  appealed  to  the 
district  court.  A  trial  was  had  in  that  court,  which  again  re- 
sulted in  a  judgment  in  favor  of  the  holder  of  the  note  against 
the  makers.  An  execution  was  issued  and  levied  upon  the 
property  in  dispute,  with  other  real  estate,  and  a  sale  was  had, 
which  was  afterwards  confirmed  by  the  district  court,  and  a 
deed  was  duly  executed  to  the  purchaser. 

This  action  is  now  brought  by  the  plaintiff  in  error,  as  the 
owner  of  the  real  estate  under  the  deed  from  her  husband;  her 
contention  being,  that  the  judgment  of  the  district  court,  upon 
which  the  order  of  sale  was  issued,  was  improperly  rendered 
against  her,  as  she  had  taken  no  appeal,  and  the  general  ap- 
pearance for  her  by  the  attorneys  representing  the  defendants 
was  without  authority. 

It  is  insisted  that  the  appeal  from  the  probate  court  was 
taken  by  Durias  Wilcox  alone,  and  that  therefore  the  district 
court  had  no  jurisdiction  over  her  to  render  the  judgment. 

I  think  it  sufficiently  settled,  in  this  state  at  least,  that 
where  the  interests  of  the  parties  are  inseparably  connected  in 
an  action,  an  appeal  by  one  will  remove  the  cause  to  the  ap- 
pellate court  for  all:  Lepin  v.  Paine  &  Co.j  18  Neb.  629,  and 
cases  there  cited. 

Durias  Wilcox  was  the  principal  debtor  upon  the  note;  any 
defense  made  by  him  inured  to  the  benefit  of  his  snretieB,  and 


/illy,  1888.]  Wilcox  v.  Rabkn.  209 

therefore  the  appeal,  even  if  taken  by  him  alone,  and  without 
express  authority  from  the  other  defendants,  removed  the 
cause  into  the  district  court  as  to  all. 

It  is  insisted  that  the  sherifif 's  deed  to  defendant  conveyed 
t:o  title,  and  in  support  of  this  it  is  urged  that  the  execution 
is  defective,  in  that  it  misrecited  the  amount  of  the  judgment; 
that  the  return  of  the  officer  was  defective  for  various  reasons 
mentioned;  that  the  notice  of  sale,  the  appraisement,  and  the 
sale  itself  were  so  defective  as  to  vest  no  title  in  defendant. 
These  questions  were,  or  should  have  been,  presented  to  the 
district  court  at  the  time  of  the  hearing  upon  motion  to  con- 
firm the  sale.  The  district  court  evidently  had  jurisdiction 
of  the  parties  and  of  the  subject-matter.  The  confirmation  of 
the  sale,  therefore,  cured  all  defects  and  irregularities,  if  any, 
in  the  proceedings,  and  such  order  cannot  now  be  attacked 
collaterally:  Neligh  v.  Keene,  16  Neb.  407. 

It  is  contended  that  the  order  of  confirmation  was  void,  and 
therefore  no  adjudication  upon  the  validity  of  the  sale.  The 
record  shows  that,  after  the  sale  of  the  property,  the  return 
was  made  by  the  sherifi*  to  the  district  court  at  the  June  term 
of  1877.  The  plaintiff  in  that  action  appeared  by  his  attor* 
ney,  defendants  by  their  attorneys,  and  the  cause  came  on  to 
be  heard  on  the  motion  of  the  defendants  to  set  aside  the  sale. 
This  motion  was  argued,  and  on  consideration  thereof  it  was 
overruled.  The  attorney  for  the  plaintiff  then  moved  for  an 
order  of  confirmation,  which  was  granted,  the  sale  confirmed| 
and  the  sheriff  was  ordered  to  make  to  the  purchasers  of  the 
real  estate  sold  the  necessary  deeds  of  conveyance.  It  is  ob« 
jected  that  this  order  was  void,  for  the  reason  that  it  did  not 
describe  the  property  sold  and  to  be  conveyed.  The  descrip- 
tion of  the  property  seems  to  be  perfect  by  lots  and  blocks, 
with  the  exception  that  it  is  not  stated  that  they  are  situated 
in  the  town  of  Aurora,  Hamilton  County,  Nebraska.  While 
it  is  true  that  the  description  of  the  property  should  be  given 
in  the  order  of  confirmation,  yet  this  defect  is  no  doubt  aided 
by  the  return  of  the  officer  to  what  is  denominated  therein 
the  order  of  sale,  meaning  beyond  question  the  execution.  In 
that  paper  the  description  of  the  lots  and  blocks  is  given,  to- 
gether with  the  statement  that  they  are  in  the  town  of  Aurora, 
Hamilton  County,  Nebraska.  This  return  was  found  to  be 
correct  by  the  district  court  by  its  order  of  confirmation,  and 
the  lack  of  description  in  said  order  is  aided  by  the  correct 
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description  contained  in  the  return,  and  to  which  reference  is 
made  by  the  date  of  sale.  Afterwards  a  motion  was  made  by 
defendants  to  set  aside  the  order  of  confirmation  and  grant  a 
rehearing  on  the  motion  to  set  aside  the  Bale.  Notice  of  this 
motion  was  served  upon  the  plaintiff  in  the  action,  and  that  it 
would  be  heard  before  the  district  judge  of  the  fourth  judicial 
district  at  a  place  named  on  the  fifth  day  of  July,  1877,  at 
ten  o'clock,  a.  m.,  of  said  day.  On  that  day  the  parlies  ap- 
peared by  their  attorneys.  The  motion  was  argued,  and  it 
was  found  by  the  judge  that  the  sale  had  been  made  in  con- 
formity with  the  law,  that  the  order  of  confirmation  had  beoa 
properly  granted,  and  the  motion  for  rehearing  was  overruled. 
It  is  now  insisted  that  by  the  law  in  force  at  that  time  the 
judge  had  no  jurisdiction  at  chambers,  and  therefore  his 
action  was  void. 

We  are  unable  to  see  how  this  can  become  a  vital  question 
in  this  case,  for  the  reason  that  the  order  of  confirmation  was 
made  in'  term  time  by  the  court,  and  was  never  in  any  man- 
ner vacated  or  set  aside.  The  judge  at  chambers  simply 
refused  to  interfere  with  that  order.  We  therefore  hold  that 
the  order  of  confirmation  was  valid,  and  cannot  now  be 
attacked  in  this  collateral  way. 

In  accordance  with  the  allegations  of  the  answer,  it  was 
shown  upon  the  trial  that  extensive  improvements  had  been 
made  upon  the  property  by  defendant  after  his  purchase,  and 
prior  to  the  commencement  of  this  action,  with  the  knowledge 
of  plaintiff,  and  without  objection  having  been  made  by  her, 
the  improvement  and  possession  of  defendant  extending  over 
some  five  years.  This  notice  might  be  sufficient  to  prevent  a 
recovery  in  this  case  under  the  rule  stated  in  Oiilenpie  v.  Saw^ 
y€Tj  15  Neb.  529;  but  as  we  think  the  decision  of  tiie  district 
court  was  correct,  aside  firom  this  considerationi  we  will  not 
discuss  it. 

The  judgment  of  the  district  court  is  affirmed* 


Appsal  bt  Onx  of  Sevxral  Joint  Dxtemdants:  Zov^oy  v.  Irdan^  17 
Md.  526;  79  Am.  Dec.  667,  and  note  669. 

SALSa   RaTIVIXD    bt    CoUBT   HAVDVO   JURISDIOnON   8H0VU>   BS   IJPHILl^ 

by  every  legal  intendment  when  they  are  collaterally  attacked;  and  if  er- 
ron  and  irregnlarities  exist,  they  are  to  be  corrected  by  a  direct  proceedings 
either  before  the  same  or  an  appellate  court:  Cockey  ▼.  CdU,  28  Md.  276;  92 
Am.  Dec.  684,  and  note  688.  But  confirmation  cannot  validate  a  void  sale: 
JMheZ  V.  Beihek  6  Bush,  65;  99  Am.  Dec  655,  and  note  658.  Purchaaen  at 
Judicial  nles  are  ouly  required  to  seo  that  the  court  haa  jurisdictioiit  and 
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tbat  the  judgniieiit  aufhoruM  the  sale.  They  will  be  protected  agMiist  the 
errors  and  irrBgnlarities  of  the  conrt  and  the  laches  of  the  parties:  Orimu 
v.  7V^  98  K.  C.  Id3.  It  is  the  policy  of  the  law  to  indulge  in  every 
reasonable  presumption  in  favor  of  sustainiDg  the  ministerial  acts  of  officera 
making  judicial  sales:  Bhana  v.  Robbtnon^  92  Mo.  192. 


HiGGINBOTTOM    V.    BeNSON. 

[24  NEBRASKA,  461.1 
ImPBOVEMKNTS  B7  PlTltaHASB&  AREB   FORSCLOSUBB  OF  SSNIOB    MOBTOAGB 

—  Acnozr  bt  Jubiob  Mobtoaosb — ^Valub  or  Rents  Aia>  Pboitts. — 
Purchaser  in  good  faith  of  real  estate  at  judicial  sale,  after  foreclosure 
of  senior  mortgage,  is  entitled  to  credit  for  improvements  as  against 
junior  mortgagees,  although  the  latter  were  not  parties  to  the  foreclosure 
suit.  And  in  an  action  to  compel  such  purchaser  to  redeem  a  junior 
mortgage,  or  for  a  sale  of  the  land,  he  is  not  chargeable  with  the  valua 
of  rents  and  profits  while  in  possession. 

Hainer  and  KeUogg^  for  the  appellant. 

J.  H,  Smithy  for  the  appellees. 

RebsBi  C.  J.  This  action  was  commenced  in  the  district 
court  of  Hamilton  County  by  plaintiff,  the  holder  of  a  junior 
mor^^age  on  real  estate,  against  defendant,  the  purchaser  of 
the  land  at  judicial  sale  upon  the  foreclosure  of  a  prior  mort- 
gage, for  the  purpose  of  requiring  him  to  redeem  plaintiff's 
mortgage,  or  in  case  of  his  failure  so  to  do,  that  the  premises 
be  sold.  Upon  trial  the  district  court  found  that  defendant's 
grantor  had  purchased  the  property  at  judicial  sale,  as  alleged, 
and  that  while  in  the  possession  thereof,  subsequent  to  such 
purchase,  and  in  the  belief  that  he  was  the  owner,  placed  last- 
ing and  valuable  improvements  thereon  of  the  value  of  $791, 
for  which  he  was  entitled  to  credit.  The  court  also  refused  to 
charge  him  with  the  value  of  the  rents  and  profits  during  the 
time  of  his  possession.  From  this  decree  plaintiff  appeals, 
and  alleges  that  the  district  court  erred, —  1.  In  allowing  de- 
fendant for  his  improvements;  and  2.  In  refusing  to  charge 
him  with  the  rents  and  profits;  and  the  decisions  upon  these 
two  questions  are  now  presented  for  review. 

-We  think  it  pretty  well  settled  that  improvements  made  by 
a  purchaser  in  good  faith  upon  real  estate  after  foreclosure 
of  a  senior  mortgage  constitute  an  equity  in  favor  of  such 
purchaser,  which  will  be  protected  as  against  junior  mort- 
gagees. It  is  quite  probable  that  had  not  the  improvements 
been  made,  plaintiff  would  not  have  sought  to  compel  a  re* 
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dempftion.  The  property  was  Bold,  presamably,  for  all  it 
would  bring  in  the  market  at  the  time  of  its  sale,  and  pur- 
chased by  Benson,  defendant's  grantor.  It  would  seem  to  be 
against  equity  for  a  junior  mortgagee  to  remain  passive  until 
valuable  improvements  were  made,  and  then  compel  the  pur- 
chaser in  possession  to  redeem  &om  his  mortgage,  or,  in  case 
of  his  inability  to  do  so,  resell  the  property,  made  more  valu- 
able by  the  improvements,  without  any  allowance  therefor. 
By  the  purchase  at  the  foreclosure  sale,  Benson  became  the 
owner  of  the  legal  title  held  by  the  mortgagor  at  the  time  of 
the  execution  of  the  first  mortgage  to  the  New  England  Mort- 
gage Security  Company,  and  also  of  the  equitable  title  or  lien 
held  by  that  company  by  virtue  of  its  mortgage;  and  also  en- 
titled to  the  possession  of  the  property  by  virtue  of  his  owner- 
ship of  the  legal  title.  Under  the  rule  stated  in  Wetmore  v. 
RobeHs,  10  How.  Pr.  51,  Mickles  v.  DtOaye^  17  N.  Y.  80,  and 
Poole  V.  Johnmn^  62  Iowa,  611,  he  was  entitled  to  compen- 
sation for  the  improvements  made,  as  an  equity  superior  to 
that  of  plaintiffs.  By  the  same  authority,  and  the  statutory 
provision  of  this  state,  he  would  not  be  required  to  account  ^or 
rents  or  profits. 

The  rule  of  the  common  law,  that  a  mortgagee  of  real  estate 
is  entitled  to  the  possession  of  the  mortgaged  property,  is 
changed  by  the  law  of  this  state,  and  the  mortgagor,  in  the 
absence  of  an  agreement  to  the  contrary,  is  entitled  to  such 
possession:  Comp.  Stats.,  c.  73,  sec.  55.  The  mortgage  is  but 
a  lien.  In  his  capacity  as  grantee  of  the  mortgagor,  Benson 
was  entitled  to  the  possession  of  the  property  without  reference 
to  the  wishes  of  the  mortgagee.  Were  he  simply  the  mort- 
gagor, he  would  not  be  entitled  to  compensation  for  improve- 
ments, for  in  that  case  he  could  not  be  said  to  have  expended 
his  money  upon  the  faith  of  a  perfect  title.  But  being  a  pur- 
chaser, not  only  of  the  title  of  the  mortgagor,  but  of  the  rights 
of  the  senior  mortgagee,  at  a  judicial  sale  upon  a  foreclosure 
of  the  senior  mortgage,  and  in  the  belief  of  having  acquired  a 
'  perfect  title  thereby,  he  stands  in  a  very  difierent  position 
from  that  which  a  mortgagor  would  occupy  prior  to  a  fore« 
closure.  Defendant's  possession  was  that  of  owner  of  the 
fee  by  his  purchase  at  judicial  sale.  As  between  him  and 
plaintifi^,  he  was  not  chargeable  with  the  value  of  rents  and 
profits  while  in  possession:  Renard  v.  Brown,  7  Neb.  449.  And 
under  the  rule  stated  in  Poole  v.  Johnson,  62  Iowa,  dll, 
as  well  as  upon  the  application  of  the  principles  of  equity,  he 
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would  be  entitled  to  credit  for  the  value  of  such  permanent 
improvements  as  actually  increaeed  the  value  of  the  property. 
Assuming  that  Benson  purchased  in  good  faith,  believing  he 
was  getting  a  perfect  title,  and  paying  all  the  land  would 
bring  in  the  market,  would  it  be  right  to  say  he  should  receive 
nothing  for  his  improvements,  if  by  such  improvements  the 
value  of  the  land  being  increased  to  the  extent  of  plain- 
tiff's claim,  it  should  be  resold,  and  that  increased  value 
given  to  plaintiff  7    We  think  not. 

The  decree  of  the  district  court  was  correct^  and  it  is  af- 
firmed. 


BiOKT  OF  JuNiOB  MosN  Aon  TO  BsDHif  wben  not  mado  party  to  a  imt 
to  foredoM  a  prior  mortigage:  Anton  v.  AwwHf  20  Iowa,  65;  89  Am.  JDeo.  614» 
and  note  616. 

PoasissoR  or  La5D  vs  Oood  Faith  is  entitled  to  compensation  for  im- 
pTOvements  made  by  him:  Sartam  ▼.  EamUton^  12  Tez.  219;  62  Am.  Deo. 
624,  and  note  629.    To  the  same  effect  is  Moot^  ▼.  lAgon^  30  W.  Va.  147. 

Qnx  Who  Bitib  Mobtgaqsd  Pb»mtbib  without  Actual  Kmowlbdoh 
el  the  mortgage,  which  is  howeyer  recorded,  and  puts  betterments  on  the 
premises,  can  have  no  allowance  therefor  unless  there  is  a  sorplns  on  fore- 
dosnre:  WhaHon  ▼.  JIfoore,  84  N.  0.  479;  37  Am.  Rep.  627. 
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124  KaBBASKi,  flBO.J 

RBumviiAiroi  to  HuasAiiD  of  Land  Dbsdeo  to  Wiis  will  sb  Ossbbbd^ 
WHSBB  Shb  Abandons  Hoc  without  Gauss,  and  snch  land  was  con- 
▼eyed  to  her  at  her  soUdtation  by  reason  of  his  oonfidenoe  in  her  as  his 
wife,  to  relieve  her  anxiety,  and  to  provide  her  with  a  means  of  support 
in  esse  of  his  death. 

D.  F.  (kgoody  for  the  appellants. 

8.  P.  Davidson  and  B.  F.  PerKna^  for  the  appellee. 

Maxwell,  J.  The  plaintiff  and  defendant  Charlotte  are 
husband  and  wife,  having  been  married  in  1861.  In  1883 
the  plaintiff  possessed  a  homestead  of  160  acres,  in  Johnson 
Coanty,  on  which  he  and  his  wife  resided.  At  that  time  the 
defendant  stated  to  the  plaintiff  that,  as  they  had  no  children, 
the  land,  in  case  of  his  death,  would  descend  to  his  heirs,  and 
leave  her  without  a  home  or  means  of  support.  He  assured 
her  that  such  would  not  be  the  case,  but  to  relieve  her  anxiety, 
he,  at  her  instance,  conveyed  eighty  acres  of  said  land,  con- 
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taining  the  house,  orchard,  etc.,  to  a  sister  of  the  defendant 
trustee,  who  immediately  conveyed  to  the  defendant 

In  1886  the  defendant  deserted  the  plaintiff,  and  went  to 
Arkansas  to  reside  with  a  son  by  a  former  marriage,  and  has 
since  continued  to  remain  with  said  son,  without  the  consent 
of  the  plaintiff.  The  plaintiff  brought  this  action  to  obtain  a 
reconveyance  of  the  above  land,  and  on  the  trial  of  the  cause 
in  the  court  below  a  decree  was  rendered  in  his  favor,  from 
which  the  defendant  appeals. 

So  far  as  appears,  the  plaintiff's  treatment  of  the  defendant 
was  the  same  after  the  execution  of  the  deed  as  before,  and 
the  clear  weight  of  the  evidence  is,  that  he  always  treated  her 
kindly.  That  the  deed  was  obtained  by  the  defendant  from 
the  plaintiff  by  reason  of  the  confidence  which  he  placed  in 
her  as  his  wife,  is  clearly  shown.  The  land  was  still  to  be 
occupied  as  a  homestead  by  both  of  them.  The  conduct  of 
the  defendant  prior  to  the  making  of  the  deed  was  such  as 
might  reasonably  have  led  the  plaintiff  to  suppose  that  the 
defendant  was  satisfied  with  her  condition,  and  would  con- 
tinue to  reside  with  him  so  long  as  they  both  should  live,  and 
by  reason  of  this  confidence  she  obtained  the  title.  Having 
obtained  the  property  under  the  implied  agreement  that  the 
marriage  relation  should  continue  to  exist,  and  the  parties 
reside  together,  the  defendant  will  not  be  permitted  to  retain 
property  which  she  acquired  from  her  husband  by  deceit  and 
imposition.  Had  the  defendant  notified  the  plaintiff  before 
the  execution  of  the  conveyance  that  she  intended  to  desert 
him,  it  is  very  clear  that  it  would  not  have  been  made.  The 
conveyance  was  not  voluntary,  in  the  sense  that  it  was  exe- 
cuted as  the  free-will  of  the  plaintiff,  nor  was  it  a  gift.  Cases 
relating  to  such  conveyances,  therefore,  are  not  in  point. 

A  party  who,  by  means  of  the  confidential  relations  between 
the  parties,  by  deceit  and  imposition  obtains  property  of  the 
other,  will  be  compelled  in  a  proper  case  by  a  court  of  equity 
to  restore  the  same  to  the  party  injured:  Huguenin  v.  Bauly^ 
14  Ves.  290;  Taylor  v.  Ta'ylor,  8  How.  200;  Blandy  v.  Kimber, 
24  Beav.  148;  Goddard  v.  Carlisle,  9  Price,  169;  Boney  v. 
Ilollingsworth,  23  Ala.  698. 

The  judgment  of  the  district  court  is  right,  and  is  affirmed. 

Vi^UERB  FiDUCiAaT  RELATION  ExESTS  BETWEEN  PARTIES,  and  by  mcaaa 
of  aueh  relation  one  party  fraudulently  obtains  property  of  tho  other,  a  court 
of  equity  in  a  proper  case  will  compel  its  restoration  to  the  party  injured: 
Fialier  v.  Bishop,  108  N.  T.  25;  2  Am.  St.  Rep.  357,  and  cases  collected  in 
note  361. 
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Wisdom  v.  Wisdom. 

[H  Kbbsaska,  66L] 

Dmbbb  of  Ditobos  Obtaxhxd  bt  Fraud  mat  bb  Sbt  Asiimi  on  wuotiaa 

alter  term  rendered  by  court  having  joriadiction,  aa  in  caae  of  other 


Burke  and  Prout^  for  the  plaintiff  la  error. 

R.  W.  Sabin^  for  the  defendant  in  error. 

BsEBS,  C.  J.  Plaintiff,  by  her  guardian  and  next  friend, 
filed  her  petition  in  the  district  court  of  Ckge  County,  in 
which  she  alleged,  in  substance,  that  she  was  a  resident  of 
Colfax,  Taylor  County,  state  of  Iowa,  where  she  had  resided 
more  tiian  twenty  years  last  past;  that  on  the  ninth  day  of 
September,  1857,  she  was  the  lawful  wife  of  defendant,  and 
had  lived  and  cohabited  with  him  as  such  from  said  date 
until  about  the  first  day  of  March,  1881;  that  about  said  time 
he  willfully  deserted  her,  Without  cause,  and  has  not  lived 
with  her  since  that  time;  that  on  the  twenty-seventh  day  of 
November,  1882,  by  the  judgment  of  the  circuit  court  for 
Taylor  County,  in  said  state,  she  was  adjudged  to  be  of  un- 
sound mind,  and  that  Virgil  Chipman  was  duty  appointed  her 
guardian,  which  relation  he  still  sustained  to  her;  that  de- 
fendant Moses  B.  Wisdom,  after  having  so  deserted  her,  came 
to  Gage  County,  in  this  state,  and  after  living  in  said  -county 
for  a  time,  and  without  the  knowledge  of  plaintiff  or  her 
guardian,  in  the  month  of  August,  1883,  instituted  proceed- 
ings in  the  district  court  of  said  county  for  the  purpose  of 
obtaining  a  divorce  from  her,  on  the  ground  that  she  had  de- 
serted him,  and  had  been  willfully  absent  from  him  for  more 
than  two  years,  and  that  on  the  thirteenth  day  of  February, 
1884,  he  did  obtain  from  the  said  court  a  decree  of  divorce 
upon  the  ground  named;  that  she  had  no  actual  notice  what- 
ever of  the  pendency  of  said  suit,  nor  was  there  either  actual 
or  constructive  notice  given  her  thereof  sufficient  to  confer 
upon  said  court  jurisdiction  to  render  such  decree;  that  the 
decree  was  fraudulently  obtained  by  defendant,  and  the  ground 
alleged  in  said  petition  was  untrue,  she  never  having  deserted 
him,  and  that  he  had  no  legal  or  equitable  ground  upon  which 
to  obtain  such  decree;  that  instead  of  his  charge  of  desertion 
being  true,  he  had,  without  any  ground  whatever,  deserted 
her,  and  that  she,  at  the  time  of  filing  her  petition,  resided  in 
the  same  place  where  she  resided  at  the  time  of  said  alleged 
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desertion;  that  in  the  year  1880,  while  defendant  was  living 
with  plaintiff  in  their  dwelling-honse,  which  was  owned  by 
him,  and  while  his  family  consisted  of  the  plaintiff  and  eight 
children,  he  became  enamored  of  one  Sarah  E.  Knox,  who  is 
made  defendant,  who  was  a  married  woman,  residing  with  her 
husband  and  family  of  five  or  six  children,  within  a  qaartcr 
of  a  mile  of  the  residence  of  plaintiff  and  defendant,  and 
that  the  said  Sarah  E.  Knox  reciprocated  the  amorous  ad- 
vances of  defendant,  and  that  they  maintained  adulterous 
relations  with  each  other  for  some  time  prior  to  defendant's 
departure  for  Nebraska;  that  about  the  year  1881  they  en- 
tered into  a  fraudulent  conspiracy  to  leave  their  families,  and 
go  to  Nebraska,  intending  to  stay  sufficiently  long  in  said  state 
to  obtain  each  a  divorce,  and  then  become  married  to  each 
other;  that  in  pursuance  of  said  design  and  conspiracy,  they 
left  their  families  in  Iowa,  and  came  to  Gage  County,  in  this 
state,  and  on  the  sixth  day  of  August,  1883,  defendant  Moses 
B.  Wisdom  commenced  his  divorce  proceedings  in  the  district 
court  of  said  county;  that  on  the  fourteenth  day  of  Novem- 
ber of  the  same  year  Mrs.  Knox  instituted  like  proceedings 
for  a  divorce  from  her  husband;  that  Moses  B.  Wisdom  ob- 
tained his  decree  of  divorce  on  the  thirteenth  day  of  February, 
1884,  and  Mrs.  Knox  obtained  hers  on  the  fifteenth  day  of  the 
same  month  and  year,  and  that  immediately  after,  and  on 
the  said  fifteenth  day  of  February,  1884,  a  marriage  license 
was  procured,  and  they  were  married,  and  that  ever  since  said 
time  they  fraudulently  held  themselves  out  to  the  world  as 
husband  and  wife;  that  the  adulterous  relations  existing  be- 
tween said  defendants  at  the  time  of  their  departure  from 
Iowa  were  continued  in  this  state,  from  the  time  of  their 
arrival  to  the  time  of  the  filing  of  the  petition;  that  at  the 
time  of  the  pretended  decree  of  divorce  of  defendant  Moses 
B.  Wisdom  from  plaintiff,  that  plaintiff  was  and  for  a  long 
time  prior  thereto  had  been  of  unsound  mind;  that  she  was 
then  and  ever  since  has  been  under  the  protection  of  a  guar- 
dian, all  of  which  was  well  known  to  defendants  at  the  time 
of  their  pretended  marriage;  that  she  is  now  living  with  one 
child  and  without  sufficient  income  to  support  herself  and 
child,  and  that  at  the  time  of  his  pretended  divorce  defendant 
Moses  B.  Wisdom  was  worth  at  least  the  sum  of  fifteen 
thousand  dollars  in  property;  that  no  children  have  been 
born  unto  defendants  Moses  B.  Wisdom  and  Sarah  E.  Knox. 
The  prayer  of  the  petition  was,  that  the  pretended  decree  of 
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diyoroe  procured  by  the  defendant  Moees  B.  Wisdom  Egainst 
plaintiff  be  opened,  and  that  she  be  permitted  to  file  her  an- 
swer in  said  divorce  proceeding^,  setting  up  the  trae  facte 
alleged  in  her  petition,  and  also  to  allow  her  to  establish  her 
jast  rights  as  to  the  allowance  of  alimony,  and  that  Sarah  E. 
Enoz  be  made  defendant  and  required  to  answer,  showing  any 
equities  she  might  have  growing  out  of  said  pretended  mar- 
riage, and  for  general  relief. 

To  this  petition  defendants  severally  demurred.  The  de- 
murrer of  Moses  B.  Wisdom  was.  upon  three  grounds,  as 
follows:  *'  1.  The  court  has  no  jurisdiction  of  the  person  of 
defendant;  2.  There  is  a  defect  of  parties  plaintiff;  8.  That 
said  petition  does  not  state  a  cause  of  action  against  defend- 
ant and  in  favor  of  plaintiff." 

This  demurrer  was  overruled  by  the  court,  and  the  defend- 
ant, declining  to  answer  further,  elected  to  stand  upon  his 
demurrer,  whereupon  the  decree  of  divorce  was  set  aside  that 
plaintiff  might  make  her  defense,  —  to  all  of  which  defendant 
excepted.  He  now  alleges  error  in  this  court,  and  seeks  a 
review  by  proceedings  in  error. 

It  is  contended  by  plaintiff  in  error  that  the  proceedings  in 
the  district  court  were  instituted  under  the  provisions  of  sec- 
tion 602  of  the  Civil  Code.  This  section,  so  far  as  it  may  bo 
deemed  applicable  to  this  case,  is  as  follows:  — 

''A  district  court  shall  have  power  to  vacate  or  modify  its 
judgments  or  orders  after  the  term  at  which  such  judgment  or 
order  was  made 4.  For  fraud  practiced  by  the  success- 
ful party  in  obtaining  the  judgment  or  order;  5.  For  errone- 
ous proceedings  against  an  infant,  married  woman,  or  person 
of  unsound  mind,  where  the  condition  of  such  defendant  does 
not  appear  in  the  record,  nor  the  error  in  the  proceedings." 

Upon  the  other  hand,  it  is  contended  by  defendant  in  error 
that  while  the  section  above  named  gives  ample  authority  for 
the  proceedings,  yet  that  plaintiff  is  not  limited  thereto,  that 
the  common-law  right  to  institute  the  action  in  vindication  of 
her  equities  exists,  and  that  the  action  may  be  maintained 
thereunder.  Our  attention  will  be  directed  only  to  the  latter 
proposition. 

As  the  case  was  disposed  of  on  a  demurrer  to  the  petition^ 
it  must  be  treated  as  if  all  the  facts  properly  stated  in  the 
petition  are  true,  and  it  is  to  be  assumed  that  they  can  be 
fully  maintained  by  proof,  if  the  petitioner  is  allowed  to  ad- 
duce evidence  in  support  of  them. 
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A  dear  case  of  fraud  is  presented  by  these  allegstiona.  It 
also  appears  that  Mrs.  Wisdom  was  in  no  sense  a  party  to  this 
fraud,  but  that  Mrs.  Knox  not  only  had  full  knowledge  of  the 
fraudulent  purpose  of  Moses  B.  Wisdom,  but  that  she  was  an 
active  party  thereto. 

The  question  now  presented  has  been  ezandned  and  passed 
upon  by  a  number  of  the  courts  in  this  country. 

In  Adams  y.  Adams,  51  N.  H.  388, 12  Am.  Bep.  134,  the 
question  was  examined,  and  in  an  exhaustive  opinion  written 
by  Chief  Justice  Bellows,  it  was  held  that  courts  of  common- 
law  jurisdiction  have  power  to  set  aside  or  vacate  decrees  of 
divorce,  if  obtained  by  fraud  or  imposition,  as  in  the  case  of 
other  judgments,  and  that  they  wiU  exercise  that  power  when 
such  fraud  is  clearly  established.  A  large  number  of  authori- 
ties are  cited  in  the  opinion  as  sustaining  the  decision  of  the 
court,  and  many  of  them  are  carefully  reviewed.  The  cases 
of  Parish  v.  Parish,  9  Ohio  St.  534,  75  Am.  Dec.  482,  and 
Chreene  v.  Oreene,  2  Gray,  861,  61  Am.  Dec.  454,  cited  by 
plaintifif  in  error,  are  examined,  and  the  court  refuses  to  agree 
with  the  reasoning  in  Parish  v.  Parish,  supra,  as  being  opposed 
both  to  principle  and  authority. 

The  case  of  Edson  v.  Edsan,  108  Mass.  590, 11  Am.  Rep.  393, 
is  in  point.  In  the  opinion  of  the  court,  written  by  Chief  Jus- 
tice Bigelow,  the  same  conclusion  is  reached;  and  in  discuss- 
ing the  question,  the  chief  justice  uses  the  following  language: 
^'The  statement  of  the  question  is  of  itself  sufficient  to  make 
it  apparent  that,  if  there  is  no  remedy  by  which  judgments 
so  procured  to  be  rendered  can  be  impeached  and  annulled, 
courts  of  justice  may  be  made  instruments  by  which  the 
grossest  frauds  may  be  successfully  accomplished,  to  the  great 
wrong  and  injury  of  innocent  persons.  Such  a  conclusion 
cannot  be  supported,  unless  it  is  founded  on  adjudicated  cases 
which  this  court  is  bound  to  regard  as  obligatory  declarations 
of  the  law,  or  upon  reasons  of  the  most  decisive  and  satisfac- 
tory nature.  Upon  careful  examination  of  the  authorities,  we 
are  entirely  satisfied  that  they  do  not  sustain  the  doctrine 
that  courts  have  no  power  to  grant  relief  to  parties  to  a  suit 
against  whom  a  judgment  has  been  obtained  by  fraud." 

In  referring  to  the  case  of  Oreene  v.  Oreene,  supra,  it  is  said 
that  the  decision  in  that  case  is  not  in  conflict  with  the  gen- 
eral accord  of  authorities.  Some  of  the  general  expressions 
used  by  the  court,  when  disconnected  from  the  facts  of  the 
case  then  in  adjudication,  have  been  thought  to  give  sanction 
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to  the  doctrine  that  a  decree  of  divorce,  when  once  obtained, 
could  not  be  impeached  in  any  form  or  mode  of  procedure,  or 
set  aside  by  one  of  the  parties  to  the  original  suit,  however 
fraudulent  and  collusive  may  have  been  the  conduct  of  the 
other  party  in  its  procurement.  But  such  a  conclusion  is  not 
a  flair  or  legitimate  result  of  the  language  and  reasoning  of  the 
court,  when  considered,  as  it  should  be,  solely  with  reference 
to  the  actual  case  before  the  court  for  decision. 

The  same  rule  is  declared  in  Young  v.  Young^  17  Minn.  181, 
which  is  a  case  similar  in  some  respects  to  that  presented  by 
the  petition  before  us.  And  to  the  same  effect,  see  Allen  v. 
MacdeOan,  12  Pa.  St.  328;  51  Am.  Dec.  608;  Johnson  v.  CoU- 
mm,  23  Wis.  452;  99  Am.  Dec.  193;  Borden  v.  Fitch,  15 
Johns.  121;  8  Am.  Dec.  226;  Qechier  v.  OechUr,  51  Md.  187; 
Holmes  v.  Holmes^  63  Me.  420;  as  well  as  cases  cited  in  the 
American  and  English  Encyclopsedia  of  Law,  vol.  6,  pp.  844, 
845. 

In  HolmeB  v.  Hotmes,  above  cited,  and  other  cases  which  we 
do  not  now  call  to  mind,  it  is  held  that  the  fact  that  the  party 
obtaining  the  divorce  had  contracted  a  new  marriage  after 
the  entry  of  the  decree,  and  before  any  proceedings  were  com- 
menced  to  set  it  aside,  would  not  destroy  the  authority  of  the 
court  to  vacate  the  decree. 

We  are  not  unmindful  of  the  fact  that  courts  will  always 
hesitate  to  set  aside  a  decree  of  divorce,  and  especially  so 
where  a  second  marriage  has  intervened,  under  which  chil- 
dren have  been  begotten,  or  rights  may  have  become  vested, 
but  it  is  equally  true  that  cases  have  arisen,  even  under  the 
circumstances  named,  where  courts  have  not  refused  to  set 
aside  decrees  of  divorce. 

We  are  not  embarrassed  by  these  conditions  in  this  case, 
for  there  are  no  children  by  the  second  marriage;  and  if  the 
allegations  of  the  petition  are  true,  which  must  be  assumed, 
Mrs.  Knox  is  in  no  sense  an  innocent  party,  and  can  claim 
no  rights  as  such. 

The  protection  of  society  demand's  that  divorces  should  not 
be  granted  for  light  or  trivial  causes,  much  less  should  our 
courts  be  opened  for  the  entry  of  decrees  procured  by  tho  fraud 
and  deception  of  plaintiffs,  by  which  rights  of  innocent  par- 
ties might  be  destroyed,  with  no  redress  for  the  wrong  com- 
mitted. 

We  think  the  decision  of  the  district  court  on  the  demurrer 
was  correct^  and  it  is  afiSrmed. 
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PowsE  OF  Oomos  TO  Yaoatb  DiCBns  of  divoroe  ob  the  gramid  of 
fnnd:  (TrraM  ▼.  Oreene^  2  Gray,  361;  61  Am.  Deo.  4M»  and  note  461;  JoJm- 
Mfi  ▼.  CofemofH  23  Wis.  462;  99  Am.  I>eo.  193;  Bdmm  ▼.  JSeifOM,  108  Maaa. 
590;  11  Am.  Bep.  393;  Adam  ▼.  Adams^  51  K.  H.  388;  12  Am.  Rep.  134. 
Coorto  of  general  jnriadiotion  hare  the  anthority  to  change,  oorrecti  reviae, 
and  yacate  their  own  jndgmenta  at  any  time  dnring  the  term  at  whioh  they 
were  rendered,  and  before  the  rights  of  the  parties  have  become  vested  there- 
nnder:  Harrii  ▼.  SUOe,  24  Neb.  803. 


Knox  v.  Williams. 

r24  KBB&A.BKA,  680.J 
BUBDKN  OF  PbOOF.  -.- WhKRB  UsUBT    IN  THB  ORIGINAL   TBANaAOTION  FOft 

Which  NaooriABLx  PBOioasoRT  Norxs  wbr«  Oitxh  o  Pbofxd^  a 
party  who  claims  to  have  purchased  the  notes  before  matnxity  moss 
assame  the  burden  of  proof  to  show  that  he  is  a  bona  Jide  pnrohaser  for 
value  before  maturity  and  without  notice. 

UsuBious  Loan -— SuBBXQXTXNT  Sscubitt — Afpugation  of  Pationtb. — 
Where  loan  is  originally  nsnrions,  the  plea  and  proof  of  usory  applies  to 
every  subsequent  security,  and  when  the  proof  of  usury  is  soffioient,  the 
court  will  apply  all  payments  of  interest  upon  aneh  loan  as  a  paymeni 
pro  ianto  of  the  principal. 

Ldcn  of  Chattel  Mobtoaox  zb  Diyihtid  bt  Absolxjts  Tindib,  kept 
good,  of  the  amount  due  on  the  mortgage  note. 

L.  W.  BiUingdey  and  William  H.  Woodward^  for  the  plaintiff 
in  error. 

Lamby  RiehetUf  and  Wilson,  for  the  defendants  in  error. 

Maxwell,  J.  In  July,  1885,  the  defendant  in  error  executed 
and  delivered  to  John  P.  Dorr  a  promisBory  note,  of  which  the 
following  is  a  copy: — 

'^  Lincoln,  Neb.,  July  29, 1885. 

^^  January  29, 1886,  after  date,  for  value  received,  I  promise 
to  pay  to  the  order  of  John  P.  Dorr,  three  hundred  and  forty 
dollars,  with  interest  at  the  rate  of  ten  per  cent  per  annum 
from  date  until  paid.    Payable  at  Dorr  Bros.'  office,  lincoliA. 

"$340.    Due  Jan.  29,— '86. 

"Attest:  H.  H.  Bulkeley.  Gbobob  x  WiLUAica.'' 


This  note  was  secured,  by  a  chattel  mortgage  on  certain  per- 
sonal property  of  Williams. 

In  January,  1886,  Williams  executed  a  second  note  to  Dorr 
Brothers,  apparently  as  interest  for  the  excees  of  ten  per  cent 
on  the  note  first  given,  as  follows: — 
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"Lincoln,  Neb.,  January  27, 1886. 

^'  April  27, 1886,  for  value  received,  I  promise  to  pay  to  the 
order  of  Dorr  Brothers,  $86.60,  at  their  office,  Lincoln,  Neb., 
with  interest  at  the  rate  of  ten  per  cent  per  annum  from  date 
until  paid.  iin 

"Due4— 29— '86.  Gbobgb  x  Williams. 

"Attest:  H.  H.  Bulkeley.''  ""«* 

The  testimony  shows  that  the  original  loan  for  which  the 
note  for  $340  was  given  was  but  $300.  Various  payments  were 
made  by  Williams  on  the  note  prior  to  August,  1886,  the  exact 
amount  being  a  matter  of  dispute  between  the  parties.  In 
August  of  that  year  Williams  executed  and  delivered  a  new 
note  to  Dorr  in  lieu  of  those  previously  given,  as  follows: — 

"Lincoln,  Neb.,  August  18, 1886. 
"September  1, 1886,  after  date,  for  value  received,  I  promise 
to  pay  to  the  order  of  John  P.  Dorr,  three  hundred  dollars, 
with  interest  at  the  rate  of  ten  per  cent  per  annum  until  paid. 
If  any  of  the  said  interest  is  not  paid  when  it  becomes  due,  it 
shall  bear  interest  at  the  rate  of  ten  per  cent  per  annum  from 
the  time  same  note'becomes  due.  bis 

"George  x  Williams. 

"Attest:  J.  A.  Marshall."  "^^ 

This  note  was  secured  by  a  chattel  mortgage  on  certain  per- 
sonal property  of  Williams.  On  the  afternoon  of  the  fourth 
day  of  September,  1886,  Dorr  professes  to  have  transferred  the 
note  in  question  to  the  Capital  National  Bank  of  Lincoln. 
Some  time  afterwards  the  bank  transferred  the  note  to  the 
plaintiff.  While  the  note  was  in  the  hands  of  the  plaintiff, 
the  defendant  in  error  made  a  formal  tender  of  $250  in  gold  to 
the  plaintiff,  which  he  refused  to  receive.  He  thereupon  took 
possession  of  the  property  described  in  the  chattel  mortgage. 
The  defendant  in  error  then  brought  an  action  of  replevin, 
and  on  the  trial  of  the  cause  the  jury  returned  a  verdict  as 
follows: — 

"We,  the  jury,  duly  impaneled  and  sworn  in  the  above- 
entitled  cause,  do  find:  That  the  first  note  given  by  the  plain- 
tifif  to  the  defendant  Dorr,  for  the  sum  of  $340,  to  secure 
the  loan  of  $300,  was  usurious;  that  plaintiff  had  paid  to  de- 
fendant Dorr  on  said  note  or  loan  the  sum  of  $174.22;  that 
there  is  still  due  on  said  note  or  loan  the  sum  of  $125.78. 

"2.  That  the  second  note  given  by  the  plaintiff  to  the  de- 
fendant Dorr,  dated  October  18,  1886,  for  the  sum  of  three 
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hundred  dollars,  and  set  up' in  the  pleading,  was  usorioos  and 
void. 

'^  3.  That  the  right  of  property,  and  right  of  possession  of  said 
property  when  this  action  was  commenced,  was  in  the  plaintiff, 
and  we  assess  his  damages  in  the  premises  at  the  sum  of  two' 
dollars.  '^  J.  R.  Cooke,  Foreman." 

The  defendant  excepted  to  the  form  of  the  verdict,  and  asked 
to  have  the  jury  polled,  and  thereupon  the  jury  was  polled, 
each  juror  answering  that  the  verdict  was  his  verdict.  A  mo- 
tion for  a  new  trial  was  overruled,  and  judgment  entered  ou 
the  verdict,  to  reverse  which  the  cause  was  brought  into  thia 
court  by  petition  in  error. 

Two  questions  are  presented  by  the  record:  1.  Was  the  bank 
a  bona  fide  purchaser  of  the  note  before  it  became  due?  2.  Was 
the  tender  of  the  defendant  in  error  to  the  plaintiff  sufficient 
to  divest  the  mortgage  lien  7 

The  cashier  of  the  bank  in  question  was  examined  as  a 
witness,  but  seems  to  have  been  unable  to  testify  to  particu- 
lars in  the  case.  His  testimony,  taken  as  a  whole,  throws  no 
light  on  the  transaction.  Mr.  Dorr  testifies  in  regard  to  the 
transaction,  on  his  cross-examination,  as  follows:  — 

Q.  Will  you  swear  you  did  not  make  any  arrangement 
with  any  one  to  have  him  take  it  (the  note)  from  the  bank? 
A.  I  will  swear  I  made  no  arrangement  with  Knox  to  have 
it  taken  from  the  bank. 

Q.  With  anybody  else?    A.   No,  I  will  not. 

Q.  What  arrangement  with  Spencer?  A.  I  went  to  Mr. 
Spencer  and  told  him  the  note  was  in  the  bank,  and  past 
due,  and  I  did  not  want  the  bank  troubled,  and  I  asked  him 
to  get  somebody  to  go  there  and  buy  the  note. 

Q.  Did  you  furnish  the  money  to  buy  the  note?  A.  I  did 
not. 

Q.  Have  you  since  this  date?    A.  I  have  not. 

Q.  You  have  9801  as  the  proceeds  of  that  note,  without 
having  paid  out  anything  in  return?    A.  I  have. 

Q.  Have  you  agreed  with  Mr.  Billingsley  to  secure  Mr. 
Knox?  A.  Why,  there  was  an  understanding  that  if  there 
was  any  expense  in  the  collection  of  the  note  I  should  pay  it 

He  afterwards  testifies  that  as  he  was  liable  on  the  note 
as  indorser,  therefore  he  did  not  want  the  bank  to  pay  the 
expense  of  collection. 

The  rule  as  stated  by  this  court  in  Darst  v.  Baehu^  18  Neb. 
231,  is,  that  where  usury  in  the  original  transaction  for  which 
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negotiable  promissory  notes  were  given  is  proved,  a  party  wha 
claims  to  have  purchased  the  notes  before  maturity  musr 
assume  the  burden  of  proof  to  show  that  he  is  a  bona  fide 
purchaser  for  value  before  maturity  and  without  notice.  To- 
the  same  efifect  are  Savings  Bank  v.  Scotiy  10  Neb.  86;  Olm- 
stead  v.  N.  E,  Mtge.  Sec.  Co,y  11  Id.  492;  Cheney  v.  Cooper y 
14  Id.  416;  Evans  v.  De  Roe^  15  Id.  631.  And  every  subse- 
quent security  given  for  a  loan  originally  usurious,  however 
remote  or  often  renewed,  is  subject  to  the  plea  and  proof  of 
usury;  and  when  the  proof  of  usury  is  sufficient,  the  court 
will  apply  all  payments  of  interest  upon  such  usurious  loan 
as  a  payment,  pro  tantOj  of  the  principal:  Nehon  v.  Hurfordy 
11  Neb.  465. 

That  there  was  usury  of  an  aggravated  character  in  the- 
original  transaction,  is  proved  beyond  a  doubt.  There  is  an 
utter  failure  of  proof  to  show  that  the  bank  was  a  bona  fide 
purchaser  of  the  note  in  question  before  maturity.  The^ 
plaintiff,  therefore^  having  obtained  the  note  after  it  became 
due  from  one  who  held  subject  to  the  maker's  equities,  is 
not  protected.  The  note  in  his  hands  was  subject  to  the 
same  defenses  as  if  held  by  the  payee. 

Usury  being  shown,  all  payments  upon  the  note,  whether 
as  principal  or  as  interest,  are  under  the  statute  to  be  applied 
in  payment  of  the  principal.  The  payments  are  shown  to- 
have  greatly  exceeded  the  sum  of  fifty  dollars.  It  was  the  duty 
of  the  plaintiff  in  error,  therefore,  to  have  accepted  the  $250 
tendered  by  the  defendant  in  error.  This  tender  was  abso- 
lute, and  without  qualification,  and  has  since  been  kept  good. 
It  therefore  divested  the  lien  of  the  mortgage:  Tompkins  v. 
Balie,  11  Neb.  147,  38  Am.  Rep.  361.  The  plaintiff  in  error 
had  no  lien  on  the  property  at  the  time  he  took  possession  of 
the  same,  and  was  not  entitled  to  possession  thereof.  Tho 
judgment  of  the  district  court  is  clearly  right,  and  is  affirmed. 


Allbqatioks  and  Pboot  that  a  Ck>NTRACT  18  NOT  UsuBious,  Where  it 
appears  to  be  ao,  moat  be  explicit  and  clear  of  all  doabt:  Loekwood  ▼. 
MikheU,  7  Ohio  St  387;  70  Am.  Dec.  78;  Roundtree  ▼.  BriMon,  98  K.  G.  107. 

UsuRT  vx  A  Tbahsaotion  Avoms  All  Subsequent  seenrities  growing 
ont  of  it:  Price  y.  Lyont  Bank^  33  N.  Y.  55;  88  Am.  Dec  368.  But  if  i^ 
secorityy  founded  upon  an  antecedent  lawful  consideration,  becomes  void, 
or  tainted  with  frand,  the  original  demand  will  be  revived,  and  may  be 
enforced:  Baundlree  v.  Brinaon,  98  K.  C.  107.  When  partial  payment  is- 
made  to  a  national  bank  under  a  contract  to  pay  usurioas  interest^  in  the 
absence  of  a  stipulation  as  to  how  the  payment  shall  be  appropriated,  the- 
law  will  apply  it  to  that  part  of  the  contract  which  is  legal:  SUnU  etc  v*. 
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B€mk,  69  Xez.  384.  In  Mumesota^  the  statotory  ezoeption,  by  the  terms  of 
which  "banajide  purchasers  of  negotiable  paper"  are  protected  from  the 
-avoiding  effects  of  osary,  is  not  applicable  to  mortgages  securing  negotiable 
^per:  ScoU  v.  Austin^  36  Minn.  460. 

LiEH  OT  Pledqeb  is  ExTHfouiSHED  by  a  valid  tender  to  him  of  the 
amount  due,  and  his  refusal  to  accept  it:  Loughborough  v.  McNeviUt  74  CaL 
1250;  5  Am.  St  Bep.  435,  and  note  440. 

Tender  avtib  Default  of  the  amount  dne  upon  a  chattel  morl^age  most 
l>e  kept  good  to  be  availing:  Tom^pkhu  v.  Baiie,  11  Neb.  147;  38  Am. 
Rep.  361. 


NoBTHPiBLD  Knife  Company  v.  Shapleigh. 

L24  NEBa^SKA,  C8&] 
f^BBVICS  OT    NonOS  UPON  THE  GaRNISHEB    CREATES  A  LiBM  OU  the  goodfl 

of  the  debtor  in  his  hands,  and  such  goods  are  not  subject  to  levy  and 
sale  upon  process  thereafter  levied  during  the  continuance  of  such  attach- 
ment lien. 

'Garnisuhekt.  —  Action  in  Equitt  will  Lie  to  Determine  Prioritt  or 
Liens  and  tor  an  Injttnction  till  final  hearing,^  where  there  has  been 
service  of  notices  upon  garnishee,  and  other  creditors,  who  have  obtained 
judgments  and  levied  executions  upon  the  garnished  property,  threaten 
to  sell  the  same  under  execution. 

Court  may  Appoint  Receiver  to  Take  Charge  of  Goods  where  Gar- 
nishee Abandons  the  Propeett,  or  where  he  declines  to  retain  the 
same  in  his  hands. 

W.  L.  Brovmef  0.  H.  BdUou^  and  S.  P.  Vannatia^  for  the  plain* 
tiffs  in  error. 

M.  A,  Hartigan  and  R.  B.  Windham,  for  the  defendants  in 
-error. 

Maxwell,  J.  This  action  was  brought  by  the  plaintiffs  in 
(he  district  court  of  Cass  County,  to  restrain  the  defendants 
from  selling  certain  goods  of  one  John  S.  Duke  upon  executions. 

It  is  alleged  in  the  petition  that,  on  or  about  December  20, 
1887,  the  several  plaintiffs  had  begun  suits  in  said  court  against 
•one  John  S.  Duke,  a  hardware  merchant  in  said  county,  and 
had  sued  out  orders  of  attachment  on  the  stock  of  goods  then 
owned  by  said  Duke;  that  when  an  attempt  was  made  to  levy 
said  attachments,  plaintiff  therein  learned  that  said  Duke  was 
not  in  possession  of  the  goods,  but  that  Sherman  S.  Jewett  & 
-Co.,  by  their  agent,  W.  S.  Wise,  had  the  actual  and  manual 
possession  thereof,  and  the  attachments  were  not  levied,  but 
that  on  further  showing  the  plaintiffs  sued  out  garnishee  pro- 
cess  against  said  Wise,  and  had  the  same  served  on  said  gar- 
nishee and  Duke;  that  said  Wise  proceeded  to  answer  said 
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garnishee  process,  and  did  appear  in  the  district  court  of  Cass 
County,  on  the  sixteenth  day  of  January,  1888,  and  answered 
in  said  cause  that  he  held  said  stock  of  goods  under  a  chattel 
mortgage  securing  eight  hundred  dollars,  and  that  the  invoiced 
and  appraised  value  of  said  stock  was  about  four  thousand 
dollars;  that  the  defendants  and  others  did  obtain  judgments  in 
the  county  court  of  Cass  County,  Nebraska,  in  the  several  sums 
due  from  said  Duke,  and  did  sue  out  executions  on  said  judg- 
ments, and  caused  the  same  to  be  placed  in  the  hands  of  M. 
McElwain,  constable,  who  levied  the  same  on  the  unsold  por- 
tion of  said  stock  of  goods.  There  is  also  an  allegation  that 
the  garnishee  is  about  to  abandon  or  has  abandoned  the  care 
of  the  property.  The  prayer  is  for  a  decree  adjusting  the  pri- 
ority of  the  liens,  and  to  enjoin  the  defendants  from  selling 
said  property  in  satisfaction  of  the  executions  in  their  hands 

until  the  liens  of  the  plaintifis  are  satisfied,  and  for  the  ap* 
pointment  of  a  receiver. 

The  defendants  demurred  to  the  petition,  upon  the  ground 
that  the  court  had  no  jurisdiction;  that  the  facts  stated  in  the 
petition  did  not  constitute  a  cause  of  action,  and  that  there 
was  a  misjoinder  of  parties  plaintiff  and  defendant. 

The  demurrer  was  overruled,  and  the  defendants  electing 
to  stand  on  their  demurrer,  judgment  was  entered  as  prayed 
in  the  petition. 

Three  questions  are  presented  by  the  record:  1.  Whether 
service  of  a  notice  upon  a  garnishee  creates  a  lien  on  the  goods 
of  the  debtor  in  his  hands;  2.  Whether  an  action  in  equity 
can  be  maintained  to  determine  the  priority  of  liens,  and  for 
an  injunction  till  the  final  hearing;  3.  The  authority  of  the 
court  to  appoint  a  person  to  take  charge  of  goods  which  a  gar- 
nishee declines  to  retain  in  his  hands. 

In  Mathews  v.  Smith,  13  Neb.  179,  and  Seed  v.  Fletcher,  24 
Id.  435,  it  was  held  that,  upon  service  of  a  notice  on  a  garnishee, 
it  created  a  trust  in  the  property  in  his  possession.  Hence,  to 
entitle  the  creditor  to  serve  notice  upon  the  garnishee,  the  prop- 
erty or  credits  must  be  within  the  jurisdiction  of  the  court; 
therefore,  if  a  non-resident  of  the  state  should  come  into  it  for 
a  mere  temporary  purpose,  but  have  no  property  of  the  debtor 
in  his  hands  in  the  state,  he  would  not  be  liable  as  garnishee: 
Baxter  v.  Vincent,  6  Vt.  614;  Ray  v.  Underwood,  3  Pick.  302; 
Wright  V.  C,  B.,  &  Q.  K  K,  19  Neb.  175;  56  Am.  Rep.  747; 
Qreen  v.  Farmers^  etc.  Bank,  25  Conn.  451;  Casey  y.  Davis,  100 
Mass.  124;  Sawyer  v.  Thompson,  24  N.  H.  510;  Lawrence  v. 
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Smith,  45  Id.  633;  86  Am.  Dec.  183;  Nye  v,  LUcombe,  21  Pick. 
263;  Tingley  v.  Baieman,  10  Mafis.  343;  Janes  v.  Wineheatery  6 
N.  H.  497;  Mathews  v.  Smith,  13  Neb.  190;  Danforth  v.  Pennyj 
8  Met.  564;  Oold  v.  Housatonic  R,  R.  Co.^  1  Gray,  424. 

As  is  said  in  Wright  v.  C,  1?.,  A  Q.  i?.  /?.  Co.,  supra,  if  it  ap- 
pears that  the  ganiishee  has  no  money  or  property  of  the  prin- 
cipal debtor  in  the  state,  or  that  there  is  no  money  due  from 
him  to  be  paid  therein,  he  will  not  be  chargeable  as  garnishee. 

The  goods  and  the  party  garnished  being  both  within  the 
jurisdiction  of  the  court,  it  will  exercise  such  jurisdiction  over 
them  as  the  necessities  of  the  case  may  require. 

We  are  aware  that  in  Bigelow  v.  Andress,  31  111.  322,  it  was 
held  that  garnishment  imposed  no  lien  upon  the  goods  in  the 
garnishee's  hands,  and  did  not  put  them  in  eustodia  legis.  If 
this  was  the  rule,  proceedings  by  garnishment  would  be  an  ex- 
pensive farce,  which  would  give  the  attaching  creditor  no  rights 
under  the  attachment.  Neither  can  the  right  be  restricted  to 
the  personal  liability  of  the  garnishee,  as  he  might  be  insol- 
vent or  unable  to  pay  the  value  of  the  property.  Wo  hold, 
therefore,  that  garnishment  is  an  attachment  of  the  goods  in 
the  hands  of  the  garnishee,  and  that  such  goods  are  not  sub- 
ject to  levy  and  sale  upon  process  thereafter  levied,  during  the 
continuance  of  said  attachment. 

In  this  case  it  is  alleged  in  the  petition  that  a  number  of 
executions  had  been  levied  by  the  defendants  upon  executions 
issued  on  judgments  against  Duke,  and  that  a  sale  thereunder 
would  defeat  the  plaintiff's  claims.  In  such  a  case,  while  the 
the  plaintiffs  have  a  remedy  at  law  by  bringing  separate  ac- 
tions against  the  defendants,  still  it  would  not  be  adequate. 
An  action  in  equity,  therefore,  is  the  proper  remedy  to  prevent 
a  multiplicity  of  suits,  and  determine  the  priorities  of  the 
several  liens  of  the  parties. 

Section  213  of  the  code  provides  that  "the  court,  or  any 
judge  thereof  during  vacation,  may,  on  the  application  of  the 
plaintiff,  ai.d  on  good  cause  shown,  appoint  a  receiver,  who 
shall  take  an  oath  faithfully  to  discharge  his  duty,  and  shall 
give  an  undertaking  to  the  state  of  Nebraska,  in  such  sum  as 
the  court  or  judge  may  direct,  and  with  such  security  as  shall 
be  approved  by  the  clerk  of  the  court,  for  the  faithful  perform- 
ance of  his  duty  as  such  receiver,  and  to  pay  over  all  money 
and  account  for  all  property  which  may  come  into  his  hands 
by  virtue  of  his  appointment,  at  such  times  and  in  such  man- 
ner as  the  court  may  direct." 
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Section  214  provides  that ''  suoh  receiver  shall  take  posses- 
sion of  all  notes,  bills,  books  of  account,  accounts,  and  all  other 
evidences  of  debt  that  have  been  taken  by  the  sheriff  or  other 
officers  as  the  property  of  the  defendant  in  attachment,  ancl 
shall  proceed  to  settle  and  collect  the  same.  For  that  purpose 
he  may  commence  and  maintain  actions  in  his  own  name  as 
such  receiver;  but  in  such  actions  no  right  of  defense  shall  be 
impaired  or  affected." 

These  sections  apply  alone  to  property  taken  under  an  attach- 
ment Where  the  garnishee  abandons  the  property,  however, 
as  is  alleged  in  the  petition  in  this  case,  there  is  no  doubt  of 
the  power  of  the  court  to  appoint  a  suitable  person  to  take 
charge  of  the  same.  The  court  possesses  this  power  indepen- 
dently of  the  statute.  The  property  being  a  trust  fund  for  the 
satisfaction  of  the  judgment,  the  court  may,  when  necessary 
for  the  preservation  of  the  property,  appoint  a  trustee  to  tabs 
charge  of  the  same.  If  any  party  desire  a  receiver  under  the 
general  law,  the  court  no  doubt  in  a  proper  case  would  appoint 
one.  But  that  question  does  not  arise  here.  There  is  no  erxqr 
in  the  record,  and  the  judgment  is  affirmed. 

SxRviGB  OF  Process  of  Oasvishmbnt  dobs  not  Greats  ▲  SrEcmo  "Laix 
in  fayor  of  tbo  plaintiff  upon  the  property  of  the  defendant  in  the  hands-  of 
the  garnishee:  MtChrry  v.  Levm  Coai  Co.,  03  Ma  237;  3  Am.  8t  Hep.  SSA 
Compare  Jimcheif  y,  Htryher,  28  N.  Y.  45;  84  Am.  Deo.  324^  note;  CotMlv. 
Varmtn,  6  Ala.  229;  39  Am.  Dec  323. 


Gayer  v.  Parker. 

[24  NBBBA.8KA,  643.] 

Tvr  WHSTB3ER  FORMER  JuDGMEKT  IS  A  Bar  generally  is,  whether  or  not 
the  same  evidence  will  sustain  both  the  present  and  the  foormer  aotloD; 
if  different  proofs  are  required  to  snstain  the  two  aetioiis,  a  jndgment  in 
one  is  no  bar  to  the  other. 

Pemberton  and  Bvsh^  for  tbe  plaintiff  in  error. 

HazUtt  and  Bates^  for  tbe  defendants  in  error. 

Maxwell,  J.  In  the  year  1883,  one  A.  N.  Wiswell  piooaral 
from  the  defendants  twelve  thousand  feet  of  fencing  Inmber, 
and  other  material,  all  being  of  the  value  of  $260.  The  testi- 
mony shows  that  Wiswell  desired  the  lumber  for  a  temporary 
purpose,  and  had  an  option  either  to  purchase  it  at  a  price 
stated,  or  return  the  material  to  the  defendants,  and  pay  them 
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two  dollars  per  thousand  for  the  use  of  the  lumber.  There 
seems  to  have  been  some  conversation  between  Wiswell  and  the 
plaintiff  in  error  in  regard  to  purchasing  the  lumber,  but  just 
what  the  conversation  or  the  proposed  arrangement  was  is  not 
clear.  The  lumber  and  material  being  on  the  plaintiff's  land, 
he  used  the  same,  whereupon  the  defendants  brought  an  action 
against  him  for  goods  sold  and  delivered.  On  the  trial  of  the 
cause,  they  apparently  failed  in  their  proof  to  show  privity  of 
contract  between  themselves  and  the  plaintiff,  and  the  jury 
found  in  favor  of  the  plaintiff  herein.  This  was  so  manifestly 
in  accord  with  the  testimony  that  no  appeal  was  taken. 

A  second  action  was  thereupon  brought  against  the  plain- 
tiff herein  for  conversion  of  the  material,  and  on  the  trial  of 
the  cause,  a  verdict  and  judgment  were  rendered  against  him. 

The  principal  defense  relied  upon  is  a  former  adjudication 
in  favor  of  the  plaintiff,  and  therefore  he  is  not  liable. 

It  is  said  in  the  plaintiff's  brief,  page  4:  *'In  the  case  at  bar, 
the  testimony  showed  that  the  defendant  Gayer  got  the  prop- 
erty in  question,  and  used  it  for  his  own  benefit,  changing  its 
condition  and  character." 

A  former  verdict  and  judgment  are  conclusive  only  as  to  the 
facts  directly  in  issue,  and  do  not  extend  to  facts  which  may 
be  in  controversy,  but  which  rest  on  evidence,  and  are  merely 
collateral.  It  must  appear  that  the  matter  set  up  as  a  bar 
was  in  issue  in  the  former  case.  The  test  as  to  whether  the 
former  judgment  is  a  bar  generally  is,  whether  or  not  the  same 
evidence  will  sustain  both  the  present  and  the  former  action: 
Clegg  v.  Dearden^  12  Q.  B.  676;  Crockett  v.  Rmtm^  Dud.  (Gki.) 
254;  Hunter  v.  Stewart,  31  L.  J.  Ch.  346;  Taylor  v.  Ccwtfe,  42 
Cal.  371;  Cannon  v.  Brame,  45  Ala.  262;  Percy  v.  Foote,  36 
Conn.  102. 

If  different  proofs  are  required  to  sustain  the  two  actions,  a 
judgment  in  one  of  them  is  no  bar  to  the  other.  Thus  where 
the  statute  required  an  action  of  replevin  to  be  brought  in  one 
year  after  the  taking,  a  plaintiff  defeated  in  such  action,  be- 
cause not  brought  within  the  requisite  time,  may  still  main- 
tain trover  for  the  conversion  of  the  property;  the  evidence 
required  in  both  cases  not  being  exactly  the  same, — as  in 
trover  it  is  unnecessary  to  prove  that  the  taking  was  within  a 
year:  Johnson  v.  WhitCf  13  Smedes  &  M.  684. 

If  different  proof  be  required  to  sustain  two  actions,  a  judg- 
ment in  one  of  them  is  no  bar  to  the  other:  Kirkpatrick  v. 
Stingley,  2  Cart.  269;  N.  E.  Bank  v.  LewUj  8  Pick.  113;  United 
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States  V.  Cushmariy  2  Sum.  426;   Lawrence  v.  Vernon^  3  Id.  20; 
Freeman  on  Judgments,  259. 

In  Stotoell  V.  Chamberlain,  60  N.  Y.  272,  the  plaintiff  brought 
an  action  against  the  defendant  for  the  wrongful  conversion  of 
bonds  which  be  alleged  he  had  loaned  to  him;  judgment  was 
rendered  in  favor  of  the  defendant.  A  second  action  was 
thereupon  brought  by  the  plaintiff  against  the  defendant  to 
recover  the  value  of  the  bonds,  which  he  alleged  the  defend- 
ant had  received  and  sold  as  his  agent,  but  failed  to  account 
for  the  proceeds.  The  former  judgment  was  pleaded  as  a  bar 
to  the  action.  The  court  held  that  the  same  evidence  would 
not  sustain  both  actions,  and  that,  the  former  judgment  was 
not  a  bar. 

In  the  case  under  consideration,  the  former  suit  was  based 
upon  an  alleged  contract  with  the  plaintiff.  This  contract  he 
denied,  and  as  there  was  no  privity  shown  between  the  parties, 
that  action  failed.  This  action,  however,  is  brought  against 
the  plaintiff  to  recover  for  lumber  and  material  of  the  defend- 
ants, which,  confessedly,  he  has  in  his  hands,  and  has  con- 
verted to  his  own  use.  He  is  liable,  therefore,  for  the  value  of 
the  material  thus  converted.  The  proof  in  the  former  action 
is  not  the  same  as  in  this,  and  that  action  is  no  bar.  The 
judgment  of  the  district  court  is  clearly  right,  and  is  affirmed* 


Ths  Elkmsnts  Kboessabt  to  OoNarnroTB  a  Jusqubht  m  0ns  Suit  a 
Bar  to  a  aeoood  mat  are,  —  1.  That  tha  iisae  in  the  seoo&d  voai,  npoa  which 
the  judgment  is  brought  to  bear,  was  a  material  ianie  in  the  first  soit,  neces- 
nrily  determined  by  the  judgment  therein;  and  2.  That  the  former  judgment 
was  upon  the  merits:  LiddeU  y.  Chidetier,  84  Ala.  608;  5  Am.  St.  Rep.  387. 

FoBMXB  JusQMBrr.  ^  Res  Adjudkata^  What  Is.  —  Ordinarily,  a  judgment 
is  oonelusiTe  as  to  all  matters  entering  therein,  and  objection  thereto  must 
be  taken  at  the  time  judgment  is  rendered;  hut  when  it  appears  from  the 
record  that  an  issue  is  raised  by  the  pleadings,  which  is  left  open  and  unde- 
termined, such  issue  must  be  tried  before  final  judgment  can  be  properly 
entered:  Diekenon  7.  Wtieoxatm,  97  K.  0.  309.  A  judgment  of  a  court  of 
competent  jurisdiction,  upon  a  question  directly  involved  in  one  suit,  is  con- 
elusiye  as  to  that  question  in  another  suit  between  the  same  parties;  and  all 
matters  presented  or  presentable  under  the  issue,  either  to  sustain  or  defeat 
the  demand  litigated  in  a  prior  suit,  are  concluded  by  the  judgment  in  such 
prior  suit;  but  to  this  operation  of  the  prior  judgment  it  must  appear,  either 
from  the  reoord  or  by  extrinsio  evidence,  that  the  precise  question  was  raised 
and  determined  in  tiie  prior  suit:  Le  Grand  v.  Rixeif,  83  Va.  862;  Jarboe  v. 
SevaiHt  112  Ind.  572.  A  judgment,  in  order  to  be  a  bar  as  res  adjudkata, 
must  have  been  a  final  one,  and  rendered  on  the  merits:  OarreU  v.  Cfreenwell, 
92  Ma  120.  Where,  in  a  former  cawe,  in  the  same  court,  between  the  same 
parties,  it  had  been  adjudicated  that  a  certain  alleged  contract  relied  on  by 
defendant  did  not  exist,  it  wa ;  proper,  in  a  subsequent  case,  to  strike  o«t  an 
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answer  sottiiig  op  the  moio  oontnot,  and  to  ezolade  evidaoM  offured  to  prove 
it:  Atet  Y.  (7.t  /.,  A  D.  ffy  Co.,  72  Iowa,  236.  Where  a  married  woman  brought 
aa  aotioii  against  a  tmstee  to  set  aside  a  trost  deed,  bat  the  court  decreed 
that  the  deed  shoold  stand,  and  that  the  trustee  shoold  pay  her  a  certain 
som  in  satisfaction  of  the  claim  of  herself  and  her  hnsband  in  tha  land,  such 
deeree  operated  as  re$  adjudkatOt  and  estopped  the  hnsband  from  bringing  a 
sobseqnent  action  against  the  trustee  to  set  aside  the  trust  deed:  Determam 
▼.  Luehrman,  74  Id.  275.  A  decision  by  an  equally  divided  court,  where  the 
law  provides  for  a  judgment  by  an  equal  division,  determining  the  title  to 
certain  real  estate,  will  be  followed  upon  a  question  of  the  same  title  in.  a 
subsequent  case  between  different  parties,  unless  a  state  of  facts  diffarent 
from  that  which  existed  in  the  former  case  is  disclosed,  or  it  be  affirmativelj 
shown  that  the  former  decision  was  manifestiy  erroneous:  Kotb  t.  Swcmmf 
68  Md.  616.  A  judicial  determination  of  the  issues  in  one  action  is  a  bar  to 
a  subsequent  action  between  the  same  parties  having  the  same  object  in 
view,  although  the  form  of  the  latter  and  the  precise  relief  sought  therein 
differ  from  the  former:  Sdukurda  v.  Baber,  99  N.  0.  268.  Where  a  judg. 
ment  of  the  circuit  conrt  has  been  affirmed  by  the  supreme  court,  such 
judgment  operates  as  reg  adJudiccUti,  and  cannot  be  impeached  or  set  aside  by 
a  court  of  equity,  in  a  suit  brought  for  that  purpose,  upon  any  ground  of 
error  apparent  upon  the  face  of  such  judgment,  or  upon  the  record  of  the 
case  in  which  it  was  rendered:  AfJiuirong  v.  Poc^  30  W.  Va.  666.  A  judg- 
ment in  favor  of  a  city  and  one  of  its  agents,  in  an  action  prosecuted  by  a 
citizen  questioning  the  right  of  the  city  to  embrace  certain  land  in  a  street 
improvement,  is  a  bar  to  a  subsequent  suit  by  the  same  plaintiff,  involving 
the  same  subject-matter,  for  an  injunction  against  the  city  and  others  of-  its 
agents,  the  corporation  in  each  instance  being  the  real  party  in  interest:  FauBi 
V.  Baufngariner,  113  Ind.  139. 

Res  AdjudiccOcL^  What  is  noL  —  A  judgment  on  matters  in  issue  on  the 
plea  in  abatement  in  an  attachment  suit  does  not  operate  as  res  adjudioata 
as  to  such  matters  on  the  trial  on  the  merits:  OarreU  v.  CfreeuweU^  92  Mo.  120; 
nor  doen  an  issue  raised  by  an  answer,  which  is  withdrawn  by  the  defendant 
before  trial,  operate  as  res  adjudkata  in  the  determination  of  the  cause:  Fin- 
vegan  V.  CarnT^U,  74  Iowa,  158;  nor  does  a  decree  of  the  supremo  oourt  over- 
rulings  in  general  terms,  a  demurrer  to  a  bill  presenting  distinct  grounds  for 
relief,  adjudicate  that  such  bill  is  maintainable  in  all  its  aspects,  but  only 
that  there  is  sufficient  equity  on  its  face  to  require  an  answer,  and  such  de- 
cree does  not  estop  the  supreme  ooort  from  inquiring,  upon  a  second  appeal, 
into  the  legal  sufficiency  of  any  of  the  grounds  for  relief  stated  in  the  bill: 
BaUle  V.  Streetf  85  Tenn.  282.  Where  plaintiff  brought  suit  for  an  injunction 
to  restrain  defendants  from  working  certain  mines  which  plaintiff  then 
claimed  to  own  absolutely  under  a  certain  conveyanoe,  and  this  action  was 
dismissed  with  plaintiff's  consenti  he  was  not  estopped  from  bringing  suit 
under  the  same  conveyance,  as  a  mortgage,  claiming  payment  thereunder, 
and  in  default  of  payment,  foreclosure  and  sale:  Kemn  v.  L,  dt  W,  S,  Mmmg 
Co.,  10  CoL  357.  Where  in  a  former  action  prosecuted  against  A  and  B^  to 
recover  from  the  former  the  price  of  property  alleged  to  have  been  sold  to 
her,  no  personal  claim  being  asserted  against  B»  the  plaintiff  failed  to  recover, 
and  judgment  of  dismisBsl  was  rendered,  such  judgment  did  not  bar  plaintiff 
from  prosecuting  a  subsequent  action  against  B  to  reaver  the  price  of  the 
property,  upon  an  allegation  that  the  sale  was  made  to  him:  Biekardmm  t. 
jBietotis,  36  Mimu  111.  Where  the  suprane  court  has  passed  upon  the  effect 
of  reoord  and  dooomentary  evidence  in  one  appeal,  and  remanded  the  case  for 
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anewtria],  it  U  not  mrar  lor  the  trial  cout  to  rofiiM  to  mbmit  m  Inmto 
be  foand  only  on  saeh  endenoe^  when  it  was  dadared  1^  tlw  anprau>a  eoorl 
to  be  insoffident  for  that  porpoae;  and  the  ruling  of  the  soprema  oomt  ia 
MchcaaeianotrefAViRttoatar  MeMUkm  t.  iUer,  97  N.  0.  197.  Where  » 
bill  waa  filed,  alleging  that  oomplainant  had  reeeiTed  a  eertain  pranuaaory 
note  aa  a  gift  from  her  &ther»  and  that  it  waa  given  for  the  porcfaaae-money 
of  land  in  poaaesnon  of  the  maker,  and  praying  that  be  be  restrained  from 
disposing  of  the  land,  and  be  required  to  pay  her  the  money  due  on  the  note^ 
that  it  be  a  lien  upon  the  land,  and  that  the  land  be  8i>ld  for  the  payment 
thareofy  the  diBmiwal  of  this  bill  at  the  hearing  for  want  of  equity  did  not 
conclude  the  complainant,  under  a  bill  subsequently  filed  by  her  father's  ad- 
ministrator, under  which  the  question  was,wheth''r  she  would  be  charged  with 
the  note  in  the  distribution  of  the  estate,  she  claiming  that  the  note  had  been 
given  to  her  by  her  father  during  his  lifetimes  Walker  v.  Wyae^  77  Qa.  234. 
The  dismissal  of  a  party  defendant  at  the  instance  of  the  plaintiff  before 
trial,  in  a  case  where  no  counterclaim  has  been  made,  is  not  a  judgment  upon 
the  merits,  and  is  not  a  bar  to  further  proceedings  against  the  dismissed  de- 
fendant^ upon  the  cause  of  action  stated  in  the  complaint:  James  v.  Leport, 
19  Nov.  174.  A  judgment  dismissing  an  action  will  not  bar  another  suit 
founded  en  the  same  canae  of  action,  if  the  first  suit  was  dismissed  because 
the  court  had  no  juriedictioa  to  hear  it  upon  its  merits:  Tankey  y.  Sufaney, 
85  Ky.  55. 


Tex  V.  Pflug. 

[24  Nbbbaska,  666.] 

8TAIUTX  or  LnCTATiONS.  —  In  ejectment  to  recover  a  strip  of  inclosed  land, 
the  fact  that  defendant  had  leased  from  plaintifTs  grantor  a  piece  of  un- 
inclosed  land  adjacent  to  tho  disputed  strip,  for  a  long  time  prior  to  the 
bringing  of  said  action,  does  not  affect  the  right  of  the  defendant  under 
the  statute  of  limitations,  the  intent  being  to  lease  only  the  uninclosed 
tract. 

Abwrsb  Possisssion  is  Established  oyer  Land  of  Another,  wherb  thh 
Samb  is  Inolosxd  bt  MisrrAKE,  together  with  defendant's  own  land,  to 
a  surveyed  line,  and  is  occupied  by  him  as  owner  for  a  longer  period 
than  the  statutory  limit,  by  actual  and  uninterrupted  possession. 

C.  A.  Baldwin^  for  the  plaintiff  in  error. 

George  B.  Lake^  for  the  defendant  in  error. 

Reese,  C.  J.  This  action  was  instituted  for  the  recovery  of 
a  strip  of  land  occupied  by  defendant,  and  which  it  is  alleged 
is  the  property  of  plaintiff.  The  trial  in  the  district  court  re- 
suited  in  a  judgment  in  favor  of  defendant,  and  to  reverse 
which  plaintiff  prosecutes  error  in  this  court.  The  land  in 
dispute  is  about  fifteen  feet  wide  and  eighty  rods  long,  and  is 
<m  the  division  line  between  the  northeast  quarter  of  the  north* 
west  quarter  of  section  13,  tcwnship  14,  range  12  east^  owned 
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by  defendant,  and  the  northwest  quarter  of  the  said  northwest 
quarter,  owned  by  plaintiff. 

It  appears  from  the  bill  of  exceptions  that,  in  the  year  1864, 
defendant  purchased  the  forty  acres  owned  by  him,  and  soon 
thereafter  took  possession  of  it.  The  next  year,  being  uncertain 
as  to  its  boundary  lines,  he  caused  the  same  to  be  surveyed 
and  inclosed  with  a  fence,  the  fence  being  placed  upon  the 
boundary  lines  according  to  the  survey,  where  it  has  remained 
ever  since.  He  immediately  began  the  cultivation  of  the 
whole  of  the  ground,  and  has  continued  to  do  so  ever  since,  ex- 
cept that  a  part  of  it  was  planted  in  forest  and  fruit  trees,  and 
which  he  has  not  cultivated  by  raising  crops  upon  it.  The 
whole  has,  however,  been  in  his  possession,  and  in  cultivation 
in  the  manner  indicated,  for  near  twenty  years  next  prior  to 
the  beginning  of  the  suit.  During  a  part  of  the  time  of  his 
residence  upon  the  forty  owned  by  him  he  has  leased  the 
northwest  quarter  of  the  northwest  quarter  of  the  section  (being 
the  forty  acres  lying  immediately  west  of  his)  from  plaintiff's 
grantor,  and  has  pastured  his  stock  thereon,  and  has  perhaps 
cut  hay  on  part  of  it,  although  the  proof  is  not  clear  as  to  tho 
latter.  During  all  of  the  time  referred  to,  the  land  of  plaintiff 
was  uncultivated  prairie.  On  the  eighth  day  of  August,  1885, 
plaintiff  became  the  owner,  and  soon  thereafter  caused  it  to 
be  surveyed,  and  upon  such  survey  the  line  between  the  two 
forties  was  found  to  be  about  fifteen  feet  east  of  defendant's 
fence,  and  on  the  land  inclosed  and  occupied  by  him.  Hence 
this  suit  for  the  possession  of  the  strip  alleged  to  be  within  de- 
fendant's inclosure.  The  defense  interposed  is  the  statute  of 
limitations. 

It  is  claimed  by  plaintiff  that  defendant  is  not  entitled  to 
the  land  for  two  reasons:  1.  That  having  leased  plaintiff's 
land,  —  which,  it  is  insisted,  includes  the  tract  in  dispute,  — 
his  possession  has  not  been  adverse  or  hostile,  and  therefore 
the  statute  has  not  run;  and  2.  That  he  never  at  any  time  in* 
tended  to  claim  more  than  was  actually  conveyed  to  him  by 
his  grantor,  which  was  the  northeast  quarter,  etc.,  and  the  fact 
that  by  a  mistake  his  inclosure  extended  over  the  line  to 
which  he  sought  to  fence,  would  prevent  the  running  of  the 
statute. 

As  to  the  first  contention,  it  is  quite  clear  that  in  leasing 
the  land  now  owned  by  plaintiff  it  was  the  purpose  to  lease 
only  the  uncultivated  land  lying  west  of  defendant's  field. 
This  was  the  purpose  of  the  agents  of  plaintiff's  grantor,  as 
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well  as  that  of  defendant.  We  cannot  Bee,  thereforei  how  the 
rights  of  defendant  conld  be  affected  by  the  contracts  of  lease 
referred  to. 

As  to  the  second  proposition  there  might  be  more  doubt,  as 
it  might  be  that  in  case  of  a  mutual  mistake  as  to  the  location 
of  a  partition  line  the  statute  of  limitations  would  not  inter- 
pose a  barrier  to  a  recovery  to  the  true  line.  It  is  apparent 
that  the  decision  of  the  district  court  was  not  based  upon  any 
consideration  of  this  question,  and  as,  under  the  testimony, 
the  judgment  would  have  to  be  affirmed,  whatever  might  be 
our  views  upon  this  point,  we  will  not  discuss  it. 

The  testimony  of  defendant  and  his  witnesses  is  to  the  effect 
that,  in  1865,  he  caused  his  land  to  be  surveyed  and  inclosed 
to  the  surveyed  line;  and  from  that  time  on  he  occupied,  as 
owner,  to  that  line,  without  reference  to  any  other  boundary. 
By  his  fence  and  his  forest  and  fruit  trees  he,  for  nearly  twice 
the  period  of  the  statutory  limit,  established  his  boundaries 
and  claimed  ownership  to  them.  He  testified  pointedly  to 
this  fact.  He  took  possession  to  the  line  fixed  by  the  sur- 
veyor, and  designated  as  his  boundary  by  his  grantor,  and 
held  with  reference  to  it,  and  to  nothing  else.  This  being  the 
view  adopted  by  the  district  court,  and  there  being  sufficient 
evidence  to  sustain  it,  the  judgment  cannot  be  molested: 
Brown  v.  Anderson^  90  Ind.  94;  Bunce  v.  BidweUj  43  Mich. 
642;  Seymour^  So&tn,  &  Co,  v.  CobK,  31  Minn.  81;  Meyer  v. 
Wigman,  45  Iowa,  679;  Cole  v.  Parker^  70  Mo.  372;  Metcalf  v. 
McCtUchariy  60  Miss.  146. 

The  judgment  of  the  district  court  is  affirmed. 


Advkbss  PoasBssioii,  Katubx  of,  to  Sst  in  Opebation  thb  Statutb  or 
Limitations:  Btxtns  ▼.  Templeton,  69  Tez.  375;  5  Am.  St.  Rep.  71»  and  case* 
coUected  in  note  74  Possession  by  mistake  ia  boundary  line:  Wood  y.  Wil- 
lard,  37  Vt.  377;  80  Am.  Dec.  716;  Yetzer  v.  Thaman,  17  Ohio  St  130;  91 
Am.  Deo.  122;  Husaell  v.  Moloney,  39  Vt.  579;  94  Am.  Dec.  358^  and  note  862L 
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[24  NSBftABKA,  674.] 
LUBIUrT  OT  SUBRT  ON  BoHD  WHEBB  PSIOB  SlONATUBBS  OT  Oo-eiTBBTXBS 

AK£  Forgeries  —  Instructions.  —  A  surety  who  sigiiH  an  obligation 
after  the  names  of  others  admits  without  wanranty  the  genuineness  of 
those  signatures,  and  if  the  principal's  or  the  oo-sureties'  names  be  forged 
without  his  knowledge  and  without  oomplicity  of  the  holder,  it  is  po  de- 
fense to  the  surety  that  he  believed  such  signatures  were  genuine;  and 
an  instruction  or  inference  from  the  court  to  the  jury  that  such  surety 
was  liable  to  suffer  from  a  mistaken  belief  of  the  genuineness  of  snch 
signatures  is  error. 

Instructions  as  to  Principal's  Ck)KPLioiTT  in  Fraudulent  Ezeoution 
OF  Bond.  — In  an  action  against  surety  on  bond  where  prior  signatores 
of  co-sureties  are  forged,  it  is  error  to  charge  the  jury  that  if  one  D.  "  was 
found  to  be  acting  as  agent  for  the  plaintiff  (being  his  attorney  at  law), 
and  saw  the  defendant  sign  the  bond,  and  handed  him  the  pen  with 
which  he  was  to  sign  it  and  did  sign  it,  then  that  the  defendant  was  not 
legally  bound  by  such  bond,"  since  such  act  in  itself  is  not  sufficient  to 
predicate  complicity  of  plaintiff  or  his  attorney  in  the  fraudulent  execu- 
tion of  the  bond,  and  is  too  remote  to  predicate  any  such  conclusion 
thereon. 

Instruction  is  Erroneous  where  there  is  no  evidence  in  the  case  to  which 
it  is  applicable;  it  is  also  erroneous  where,  although  it  states  a  oorrect 
principle  of  law,  yet  the  language  used  is  inexact,  obscure,  and  there- 
fore misleading. 

BviDENCE.—  For  the  Purpose  op  Fixino  Amount  of  Rbcotert  in  Acnoir 
ON  Bond  Guaranteeing  Negotiable  Paper  transferred  to  plaintii!^ 
it  is  not  necessary,  as  a  condition  to  the  introduction  of  the  noi^  in  evi- 
dence, to  prove  their  execution,  even  if  it  is  denied  in  the  answer. 

Witness  —  Answer  Tending  to  Criminate  —  Waiver  of  Pritilege. — 
Where  witness  in  his  deposition  testifies  in  chief  to  execution  of  certain 
notes,  he  does  not  thereby  waive  his  privilege  of  refusing  to  answer  on 
cross-examination,  on  the  ground  that  his  answer  might  tend  to  crim- 
inate him,  as  to  whether  the  notes  were  respectively  in  the  same  condi- 
tion at  the  time  ho  was  testifying  as  they  were  when  signed  and  deliv- 
ered; and  it  is  error  in  the  court  in  such  case  to  strike  out  snch  deposition 
on  the  ground  that  witness  had,  by  so  answering  in  chief,  waived  hia 
privilege. 

Measure  of  Damages  in  Action  on  Bond  Given  as  Guarantt  fob 
Payment  of  Commercial  Paper  sold  to  plaintiff,  where  such  bond 
limits  the  time  within  which  the  notes  and  securities  mentioned  therein 
should  be  paid,  and  contains  a  further  limitation  that  the  amount  of 
loss  or  default  to  be  chargeable  to  the  sureties  should  not  exceed  five 
thousand  dollars,  is  the  aggregate  amount  or  face  value  of  the  negotiable 
securities  delivered  to  and  received  by  the  plaintiff  in  good  faith  within 
the  time  limited  by  the  terms  and  conditions  of  said  bond,  and  remaining 
unpaid  at  the  time  of  the  commencement  of  the  suit,  not  exceeding  in 
the  aggregate  the  sum  of  five  thousand  dollars,  with  interest* 

5.  P.  Davidsortj  for  the  plaintiff  in  error. 

E.  W.  Thomas  and  A.  M,  AppelgeU  for  the  defendants  in  error. 


Jalyy  1888.]  Loiibard  v.  Maybbbbt.  285 

Cobb,  J.  The  plaintiff  in  error  brought  thia  action  in  the 
distriei  court  of  Johnson  County ,  ailing  that  on  May  26, 
1884,  the  defendants  in  error,  Wallace  S.  Smith  as  principal, 
and  Phineas  Jones,  Almeron  Reed,  E.  W.  Smith,  Moses  Bob- 
eriSy  and  Charles  N.  Mayberry  as  sureties,  executed  their  bond 
to  the  plaintiff  in  five  thousand  dollars,  guaranteeing  the  pay* 
ment  at  maturity  of  the  several  notes  and  negotiable  securi« 
ties  (forty-one  in  number)  sold  by  Wallace  S.  Smith  to  the 
plaintiff,  and  guaranteed  to  be  paid  to  the  plaintiff  at  ma- 
turity at  his  office  in  Lincoln,  Nebraska;  and  if  not  paid  at 
maturity  by  the  makers,  or  if  received  by  said  Smith,  and  not 
paid  to  the  plaintiff,  or  if  in  the  hands  of  said  Smith,  at  the 
date  of  said  bond,  and  not  paid  to  the  plaintiff,  the  principal 
and  sureties  were  to  pay  the  same  within  thirty  days  from  the 
date  of  the  bond;  and  if  not  paid  to  said  Smith,  nor  yet  due, 
to  x>ay  the  said  notes  and  negotiable  securities  within  thirty 
days  from  maturity  respectively.  It  is  admitted  that  said 
Smith,  during  the  year  commencing  June  1,  1883,  had  been 
engaged,  as  a  business,  in  '^taking,  buying,  and  selling  to  the 
plaintiff  notes  and  negotiable  securities,"  and  had,  at  the  date 
of  the  bond,  sold  to  him  an  amount  of  $9,750.12,  remaining 
nnpaid,  and  to  which  the  bond  was  applicable  as  security; 
that  it  was  security  for  the  notes  negotiated  by  said  Smith, 
and  also  to  give  him  credit,  to  close  up  his  last  year's  busi- 
ness, and  to  better  enable  him  to  make  sale  of  such  securities. 

It  is  alleged  that  said  Smith  as  principal,  and  Phineas 
Jones,  Almeron  Reed,  James  H.  Seay,  and  Charles  N.  May- 
berry  as  sureties,  had,  on  April  3, 1883,  executed  a  prior  bond 
to  plaintiff  in  five  thousand  dollars,  guaranteeing  all  the  notes 
and  negotiable  securities  sold  by  said  Smith  to  the  plaintiff 
prior  to  June  1,  1884,  which  bond  was  subsequently  canceled 
in  consideration  of  the  second  bond,  on  which  this  action  is 
brought,  and  which  is  limited  to  the  securities  then  held,  or 
those  that  might  be  taken  in  lieu  of  other  securities,  necessary 
to  close  up  the  business  prior  to  June  1,  1885. 

It  is  alleged  that,  after  the  execution  of  the  second  bond,  on 
which  this  suit  is  brought,  said  Smith  proceeded  in  the  clos- 
ing up  of  his  business,  until  his  sureties  requested  the  same  to 
be  stopped;  that  on  the  execution  of  the  bond,  the  plaintiff 
relied  upon  it  as  a  guaranty  of  the  securities,  and  the  ability 
of  the  makers;  by  which  the  sums  then  in  the  hands  of  said 
Smith  and  not  paid  over  to  the  plaintiff  were  allowed  to  run 
the  thirty  days  mentioned  in  the  bond. 
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It  is  alleged  that,  at  the  date  of  the  bond,  and  of  the  aggre- 
gate  of  the  securitieB  so  purchased  and  held  by  the  plaintiff, 
$965.94  was  then  in  the  hands  of  said  Smith,  of  which  $600, 
and  no  more,  was  subsequently  paid;  that  of  the  sum  of 
$9,750.12,  the  aggregate  of  the  securities  held  by  the  plaintiff 
at  the  date  of  said  bond,  all  had  been  due  then  more  than 
thirty  days,  on  which  not  more  than  $3,200  had  been  paid  to 
the  plaintiff,  leaving  $5,755.94,  of  which  more  than  $5,000  was 
past  due  for  more  than  thirty  days  at  the  bringing  of  this  suit. 
A  description  of  the  notes  and  securities  is  set  forth,  being 
forty-one  in  number,  as  well  as  those  collected  by  said  Smith 
and  not  paid  over  to  the  plaintiff,  on  which  the  balance  due 
is  $365.94. 

It  is  further  alleged  that  the  sureties  on  said  bond  received 
from  said  Smith  money  and  property,  as  indemnity,  amount- 
ing to  $2,200,  which  they  still  hold  as  security;  and  that  there 
is  now  due  the  plaintiff,  on  said  notes  and  negotiable  securi- 
ties, $5,755.94,  and  interest,  at  the  commencement  of  this  suit 
$275,  for  which  judgment  is  asked  against  defendants  Reed, 
Roberts,  and  Mayberry,  in  the  sum  of  $5,000,  with  interest 
from  July  12,  1884,  and  costs. 

The  defendants  Reed,  Roberts,  and  Mayberry  answered 
and  denied  the  allegations  that  they  executed  the  bonds  dated 
May  26,  1884,  and  April  3,  1883;  that  the  promissory  notes 
were  executed  by  the  makers,  or  that  they  were  negotiated  by 
said  Smith;  that  said  Smith  ever  collected  or  had  in  his  hands 
any  money  that  should  have  been  paid  to  said  plaintiff;  and 
they  aver  that  if  the  defendant  Mayberry  signed  the  bond 
sued  on,  his  signature  was  obtained  by  the  fraudulent  repre- 
sentations of  the  plaintiff,  or  his  agents,  that  the  signatures  to 
the  bond  above  said  Mayberry's  were  genuine,  whereas  they 
were  forged,  and  that  said  Smith  at  the  date  of  the  bond  of 
May  26,  1884,  was  a  defaulter,  and  had  embezzled  money  and 
property  of  the  plaintiff,  which  the  plaintiff  knew,  but  con- 
cealed the  fact,  in  order  to  induce  the  defendant  Mayberry 
to  sign  said  bond,  which  was  without  consideration  to  said 
Smith,  or  to  the  defendant  Mayberry. 

The  plaintiff  joined  the  issues,  denying  each  allegation  of 
the  defendant's  answer.  There  was  a  trial  to  a  jury,  and  a 
verdict  for  defendants. 

The  court  in  its  discretion  submitted  three  special  findings 
to  the  jury:  1.  Did  defendant  Almeron  Reed  sign  the  bond 
sued  on?    2.  Did  defendant  Moses  Roberts  sign  the  bond  sued 
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on?  3.  When  defendant  Maybeny  signed  the  bond  in  salt, 
did  he  believe  the  names  of  defendants  Reed  and  Roberts  to 
be  their  genuine  signatures  to  the  bond? 

The  jury  found  the  first  and  second  in  the  negative,  an4  the 
third  in  the  affirmative. 

The  plaintiff  filed  a  motion  for  a  new  trial  as  to  Mayberry, 
which  was  overruled,  and  judgment  rendered  on  the  verdict, 
to  which  exceptions  were  taken,  and  errors  assigned,  as  fol- 
lows: 1.  The  verdict  is  contrary  to  the  evidence;  2.  The  ver- 
dict is  contrary  to  law;  3.  For  errors  of  law  occurring  at  the 
trial;  4.  For  errors  in  sustaining  defendants'  objections  to 
plaintiff's  evidence;  5.  For  errors  in  sustaining  defendants' 
objections  to  each  of  the  notes  (^ered  in  evidence  by  plaintiff, 
except  the  Qreenfield  and  Gavin  notes;  6.  For  error  in  re- 
fusing to  exclude  that  portion  of  witness  Davidson's  cross- 
examination  as  to  the  signatures  of  the  Minkler  notes;  7.  For 
error  in  overruling  plaintiff's  objections  to  improper  evidence 
of  defendants;  8.  For  refusing  instructions  of  plaintiff,  Nos.  6 
and  6;  9.  For  refusing  and  changing  instruction  of  plaintiff. 
No.  4;  10.  In  giving  instruction  of  defendants.  No.  1;  11.  In 
giving  instruction  of  defendants.  No.  2;  12.  In  giving  instruc- 
tions of  defendants,  No.  3;  13.  In  giving  each  of  the  court's 
own  instructions;  14.  In  sustaining  the  defendants'  motion  to 
strike  out  witness  Smith's  deposition  as  to  the  notes  identified 
therein;  15.  For  indiscretion  preventing  a  fair  trial;  16.  In 
submitting  special  finding  No.  3. 

The  plaintiff's  motion  for  a  new  trial  being  overruled  and 
a  judgment  rendered  on  the  verdict,  the  plaintiff  brings  the 
cause  to  this  court  on  error.  His  assignments  of  error  being 
substantially  the  same  as  the  causes  assigned  in  his  motion 
for  a  new  trial,  it  is  deemed  unnecessary  to  set  them  forth. 

The  issues  to  be  tried  were  the  validity  of  the  bond,  and 
the  liability  of  the  sureties  under  it.  For  this  purpose  the 
plaintiff's  agent  and  actuary,  West,  testified  that  prior  to 
April  3,  1883,  they  were  buying  notes  of  the  defendant  Smith, 
to  an  amount,  currently,  of  seven  'to  ten  thousand  dollars; 
that  they  took  the  bond  of  that  date,  running  to  June  1,  1884, 
to  guarantee  the  payment  of  the  notes  discounted;  that  a 
great  many  notes  were  taken  under  it,  and  that  the  signatures 
of  Smith  and  Mayberry  to  that  bond  were  genuine;  that  on 
an  investigation  of  Smith's  accounts  with  plaintiff,  May  15, 
1884,  his  indebtedness  for  collections,  not  paid  over,  was 
found  to  be  $965,  and  the  amount  of  discounts  then  carried 
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was  $9«750J2,  for  which  the  bond  in  controversy  was  executed 
May  26,  1884,  in  lien  of  the  former  bond,  wldch  was  to  be 
canceled;  and  that  the  signatures  of  Smith  and  Mayberry  to 
the  latter  bond  were  genuine. 

In  reply  to  the  question,  to  describe  the  circumstances  of 
taking  the  bond  of  May  26,  1884,  the  witness  testified  that 
'^  Mayberry,  one  of  the  sureties,  came  up  to  Lincoln  and  in- 
formed us  that  Smith  was  involved;  that  he  was  behind  with 
the  school  fund  and  other  matters,  and  wanted  to  know  how 
his  affiairs  stood  with  us.  At  bis  request  I  went  back  with  him 
to  Tecumseh,  May  14th,  and  had  an  investigation  of  Smith's 
accoudts.  At  that  time  it  appeared  he  owed  us  about  $965, 
notes  collected  and  not  accounted  for,  and  had  in  his  hand 
notes  due  and  not  collected,  and  others,  coming  due,  sent  him 
for  collection.  We  found  his  affairs  in  such  shape  we  did  not 
think  it  safe  to  leave  them  with  him.  I  took  the  notes  away, 
and  left  them  with  Russell  and  Holmes,  with  instructions  to 
turn  them  over  to  Smith  as  soon  as  he  collected  and  paid  the 
money  into  bank  for  us.  A  great  deal  of  consultation  was 
had  between  Mayberry,  Smith,  and  myself  as  to  permitting 
Smith  to  go  on  and  close  up  the  business,  or  taking  it  out  of 
his  hands  entirely.  I  urged  Mayberry  to  take  charge  of  it, 
but  he  declined.  It  was  finally  agreed  that,  as  the  bond  under 
which  Smith  was  acting  would  expire  June  1st, — this  was  then 
May  15th, — if  he  gave  a  new  and  satisfactory  bond,  and  if  his 
bondsmen  were  satisfied  to  go  on  and  close  up  the  business, 
we  would  consent  to  it.  I  went  home,  leaving  affairs  in  that 
condition.  He  was  to  pay  the  $965  in  a  few  days.  He  pre- 
pared a  bond,  which  he  sent  to  us,  which  was  not  satisfactory, 
from  defects  in  the  body.  There  were  blanks  for  signatures, 
and  the  names  of  some  of  the  signers  were  not  written  in,  and 
for  various  reasons  it  was  rejected.  We  prepared  a  bond,  and 
sent  it  to  Mr.  Davidson,  which  is  the  bond  returned  to  us, 
executed  May  26, 1884.  We  had  a  good  many  consultations 
with  Mayberry,  subsequently,  up  to  the  time  of  Smitii's  arrest. 
At  Mayberry's  suggestion  and  agreement,  the  notes  were  left 
with  Mr.  Davidson,  in  Tecumseh,  and  witness  wrote  to  Russell 
and  Holmes  to  turn  over  the  notes  in  their  hands,  to  be  turned 
over  to  Smith  when  due,  as  fast  as  Davidson  thought  to  be 
safe.  We  did  not  want  him  to  have  too  many  at  onoe,  and 
yet  wanted  him  to  have  those  coming  due,  necessary  to  col- 
lect." 

S.  P.  Davidson  testified  that,  shortly  after  the  15th  of  May, 
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1884,  the  plaintiff'B  agent  sent  him  the  bond  m  question, 
which  was  handed  to  Smith  for  the  signatures  of  his  sureties; 
that  several  dajrs  afterwards  Smith  returned  the  bond  with 
the  signatures  of  the  makers,  just  as  they  now  are.  The  wit- 
ness sent  it,  by  the  first  mail,  in  its  present  condition,  to  the 
plaintiff. 

Charles  N.  Hayberry  testified  that,  prior  to  May,  1884,  he 
has  been  intimately  acquainted  with  his  co-defendant.  Smith, 
for  fifteen  years;  that  his  own  name  on  the  bond  in  question 
was  his  signature. 

On  cross-examination,  in  reply  to  the  question, ''  When  and 
under  what  circumstances  did  you  sign  your  name  there?" 
the  witness  answered  that ''  he  signed  it  in  Mr.  Davidson's 
office,  about  the  time  of  the  date  of  the  bond." 

Q.  Who  handed  you  the  bond,  and  who  handed  you  the  pen 
and  ink  with  which  you  signed  it?  A.  Smith  handed  me  the 
bond,  and  Judge  Davidson  handed  me  the  pen. 

Q.  Was  there  anything  said  about  the  bond,  or  any  exami- 
nation made  of  it,  by  the  parties  there  at  the  time?  A.  I  ex- 
amined the  bond,  and  I  don't  think  there  was  anything  said. 
Judge  Davidson,  if  I  remember,  put  the  blotter  on  the  bond, 
and  then  folded  it  up,  and  put  it  away.  I  think  it  was  in  the 
same  condition  as  it  is  now. 

This  is  the  weight  of  evidence  of  the  relationship  and  con- 
cern of  the  parties  to  each  other,  and  to  the  final  execution  of 
the  bond. 

It  does  not  seem  important  to  treat  separately  each  of  the 
errors  assigned  by  the  plaintiff  at  the  trial. 

The  court  charged  the  jury,  at  the  request  of  the  defendants, 
that  if  they  found  from  the  evidence  that  defendant  Mayberry 
signed  the  bond  sued  on  after  the  names  of  defendants  Rob- 
erts and  Reed  appeared  thereon,  as  obligors,  and  that  defend- 
ant Mayberry  believed  that  such  signatures  were  genuine, 
but  that  such  signatures  were  really  forgeries,  and  if  they  fur- 
ther found  that  Mr.  Davidson  was  then  acting  as  agent  for  the 
plaintiff,  and  saw  Mayberry  sign  such  bond,  and  handed  him 
the  pen  with  which  he  was  to  sign  the  same,  and  did  sign  the 
same,  then  Mayberry  is  not  legally  bound  by  such  bond. 

To  this  instruction,  the  plaintiff  excepts  in  the  eleventh  as- 
signment. 

It  does  not  appear  that  the  defendant  Mayberry  was  either 
ignorant  or  ill-advised  of  the  character  of  his  principal,  and  of 
his  business  transactions,  but  the  evidence  is,  that  he  was 
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thoroaghly  acquainted  with  both.  It  was  his  privilege  and 
opportanity  to  have  made  due  investigation  of  the  genuineness 
of  the  signatures.  He  examined  the  bond,  and  signed  it  with- 
out the  superinducement  of  the  plaintiff  or  his  agent,  and  with- 
out condition  as  to  the  signatures  of  others.  It  was  primarily 
on  his  suggestion  and  interposition  that  the  bond  was  taken, 
to  supersede  the  former  one  on  which  he  was  a  surety.  There- 
fore, it  would  seem  that  an  instruction  or  inference  from  the 
court  to  the  jury,  that  he  was  liable  to  suffer  from  a  mistaken 
belief  of  the  genuine  signatures  of  his  co-sureties,  may  be 
deemed  to  have  been  prejudicial  to  the  plaintiff,  and  to  have 
deprived  him  of  a  fair  trial.  That  Mayberry  was  not  liable  as 
a  surety,  under  his  mistaken  belief,  is  not  an  accepted  rule  of 
law  to  warrant  the  plain  charge  of  the  court.  The  contract  of 
the  surety  is  to  be  strictly  construed,  and  his  liability  would 
seem  to  be  equal  to  that  of  the  principal  in  this  guaranty,  and 
not  less.  The  surety  who  signs  an  obligation,  after  the  names 
of  others,  admits,  without  warranty,  the  genuineness  of  those 
signatures,  and  if  the  principal's  or  the  co-sureties'  names  be 
forged  without  his  knowledge,  and  without  complicity  of  the 
holder,  it  is  no  defense  to  the  surety  that  *'  he  believed  that 
such  signatures  were  genuine."  So  that,  if  this  rule  be  main- 
tained by  suflBcient  authority,  the  defendant  Mayberry  is  in- 
debted to  the  plaintiff,  as  the  bona  fide  holder  of  the  bond, 
though  the  names  of  Roberts  and  Reed  were  forged  to  it. 

In  the  case  of  Seher  v.  Brock,  3  Ohio  St.  302,  it  was  held 
that  where  a  fraud  was  practiced  by  a  principal  debtor  in  pro- 
curing a  surety  to  sign  a  note,  without  the  knowledge  of  the 
creditor,  the  obligation  of  the  surety  was  valid  and  binding; 
and  further,  that  a  surety  who  had  signed  bis  name  to  a  prom- 
issory note  after  the  names  of  others  in  effect  affirmed  the 
genuineness  of  the  previous  signatures^  and  could  not  avoid 
his  liability  by  showing  that  they  had  been  forged  by  the  prin- 
cipal, but  of  which  the  creditor  had  no  knowledge. 

This  precedent  is  wholly  analogous  to  the  case  before  us. 
It  was  affirmed  in  a  later  decision  of  Bigelow  v.  Comegys,  5 
Ohio  St.  256,  wherein  it  was  held  that  the  surety  on  a  replevin 
bond  could  not  set  up  the  defense  that  he  was  induced  to 
sign  the  bond  upon  the  fraudulent  representation  of  the  prin- 
cipals that  a  co-surety,  who  was  responsible,  had  already  signed 
it,  when  in  fact  his  signature  was  a  forgery. 

The  doctrine  of  the  rule  was  thoroughly  considered  in  the 
case  of  Helms  v.  Wayiu  Agricvlturnl  Society,  73  Ind.  325,  88 


July,  1888.]  Lombard  v.  Maybebbt.  241 

Am.  Rep.  147,  where  the  instructions  to  the  jury  were  consid- 
ered ;o  have  expressed  the  true  rule  in  the  proposition,  that 
"when  the  name  of  one  of  two  or  more  obligors  in  a  bond, 
note,  or  other  writing  obligatory  had  been  forged,  the  supposed 
co-obligor,  thongh  a  surety  only,  and  though  he  signed  in  the 
belief  that  the  forged  name  was  genuine,  is  nevertheless  bound, 
if  the  pcyee  or  obligee  accepted  the  instrument  without  notice 
of  the  forgery."  This,  then,  is  the  law  to  be  applied  to  the 
case  at  bar.  It  corrects  tho  instructions  as  to  the  belief  of  the 
defendant,  and  as  to  the  forging  of  the  names  of  co-defend- 
ants, and  holds  the  makers  of  the  bonds  to  be  liable  to  the 
plaintiff.  It  is  supported  directly,  and  in  principle,  by  abun- 
dant authorities  not  important  to  further  analyze  in  this  opin- 
ion: Veazie  v.  WiUis,  6  Gray,  90;  York  Co.  M.  F.  Ins,  Co,  v. 
Brooksj  51  Me.  608;  Franklin  Bank  v.  Stevens^  39  Id.  532; 
Chase  v.  Haihom,  61  Id.  505;  Sioner  v.  MiUiken,  85  111.  218; 
Hagar  v.  Mounts^  3  Blackf.  57;  Harter  v.  Moore,  5  Id. 
337;  Carr  v.  Moore,  2  Ind.  602;  State  v.  Van  Pelt,  1  Id. 
304;  Deardorff  v.  Foresnian,  24  Id.  481;  State  v.  Pepper,  31 
Id.  76;  Craig  v.  Hobbs,  44  Id.  363. 

The  second  clause  of  the  instruction  to  the  jury,  "  that  if 
ilr.  Davidson  was  found  to  be  acting  as  agent  for  the  plaintiff, 
(being  his  attorney  at  law),  and  saw  the  defendant  sign  the 
bond,  and  handed  him  the  pen  with  which  he  was  to  sign  it 
and  did  sign  it,  then  that  the  defendant  Mayberry  was  not 
legally  bound  by  such  bond,"  is  not  a  tenable  proposition,  but 
one  that  ought  not  to  have  been  given  in  charge,  and  is  of 
itself  erroneous  and  misleading. 

That  the  act  of  courtesy  charged,  under  the  facts  in  evidence, 
could  be  deemed  sufficient  to  predicate  the  complicity  *of 
the  plaintiff  or  liis  attorney,  in  the  fraudulent  execution  of  the 
bond,  seems  too  remote  and  apocryphal  for  more  serious  consid- 
eration than  the  brief  and  emphatic  overruling  of  the  insinu- 
ation. 

The  court  also  charged,  that  '^  the  acts  and  knowledge  of  the 
agents  and  attorneys  of  plaintiff  that  he  had  intrusted  with 
the  management  of  the  business,  which  is  the  basis  of  the  lia- 
bilitj'  claimed  in  said  bond,  are  the  acts  and  knowledge  of  the 
principal,  unless  it  shall  be  shown  by  the  evidence  that  such 
agents  and  attorneys  act  without  the  authority  of  the  princi- 
pal"; also  that  if  they  should  "  find  from  the  evidence  that  the 
plaintiff,  by  his  agent,  Mr.  Davidson,  showed  the  bond  sued 
on  in  this  case  to  defendant  Mayberry,  and  handed  him  the 
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pen  for  the  purpose  of  having  him  sign  the  same,  and  also 
that  the  bond  then  had  the  signatures  of  the  other  defendants 
thereon,  as  obligors,  and  that  Mayberry  then  believed  such 
signatures  to  be  genuine,  and  signed  his  name  thereto  on  the 
face  of  such  belief,  then  if  they  found  from  the  evidence  that 
the  signatures  on  said  bond  of  defendants  Roberts  and  Reed 
were  forgeries,  and  that  fact  was  not  known  to  Mayberry,  then 
defendant  Mayberry  is  not  legally  bound  by  such  bond." 

In  addition  to  what  is  said  above  in  regard  to  that  part  of 
the  charge  then  under  consideration,  and  which  is  also  appli- 
cable to  that  part  of  it  which  is  here  quoted,  it  is  also  deemed 
to  be  erroneous  and  misleading,  for  the  reason  that  there  is  no 
evidence  in  the  case  to  which  it  is  applicable.  There  is  no  evi- 
dence that  *'  the  plaintiff,  by  his  agent,  Mr.  Davidson,  showed 
the  bond  sued  on  in  this  case  to  defendant  Mayberry,"  nor  of 
any  '^  acts  and  knowledge  of  the  agents  and  attorneys  of  plain- 
tiff that  he  had  intrusted  with  the  management  of  the  busi- 
ness, which  is  the  basis  of  the  liability  claimed  in  said  bond." 
Moreover,  even  if  it  be  conceded  that  the  principle  of  law 
sought  to  be  laid  down  in  the  clause  of  the  charge  last  referred 
to  is  correct,  tlie  language  used  is  inexact  and  obscure,  and 
therefore  misleading. 

In  that  part  of  the  charge  given  by  the  court  on  its  own 
motion  is  found  the  following,  being  a  part  of  No.  2:  ''In 
order  to  find  damages  for  failure  to  pay  notes,  the  evidence 
must  satisfy  you  that  there  were  such  valid  notes.  This  will 
not  be  elaborated  here,  because  covered  by  other  instructions, 
but  this  much  is  said,  to  be  taken  in  connection  with  what  is 
said  in  instructions  given  at  the  request  of  the  parties,  that 
you  may  not  be  misled  as  to  what  is  meant  by  the  use  of  the 
word  *  note.* " 

This  instruction,  like  those  first  above  referred  to,  is  mis* 
leading,  in  that  -it  is  inapplicable  to  the  evidence  in  the  case* 
There  is  evidence  that  the  bond  sued  on  was  given  as  a 
guaranty  or  security  for  the  payment  of  certain  commercial 
paper,  which  had  been  transferred  by  W.  S.  Smith  to  the 
plaintiff.  These  were  the  only  notes  in  the  case.  The  trans- 
fer of  these  notes  by  Smith  to  the  plaintiff,  as  well  as  their 
identification  as  the  paper  intended  to  be  secured  and  guar^ 
anteed  by  the  bond  sued  on,  was  sufficiently  proeen  by  the 
testimony  of  the  witness  Charles  West.  I  do  not  understand 
the  law  to  be  that  it  was  incumbent  upon  the  plaintiff  to 
prove  the  execution  of  these  notes,  although  such  execution  is 
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denied  in  the  answer.  The  bond  sued  on  contains  the  follow- 
ing clause:  "It  being  expressly  understood  and  agreed  by  the 
parties  to  this  undertaking  that  the  said  Wallace  S.  Smith 
has,  during  the  year  commencing  June  1,  1883,  been  engaged 
in  buying,  taking,  and  selling  to  said  Lombard  and  assigns 
negotiable  securities,  and  has  sold  to  said  Lombard  negotiable 
securities  amounting  to  $9,750.12,  and  intends  to  continue  in 
the  business  of  buying  and  selling  negotiable  securities,  and 
that  this  undertaking  of  guaranty  is  intended  to  apply  to  all 
securities  heretofore  as  well  as  hereafter  negotiated  to  said  B. 
Lombard,  Jr.,  or  through  his  financial  agency,  by  said  Wal- 
lace S.  Smith,  whether  such  securities  now  exist  or  are  here- 
after made,  and  is  for  the  purpose  of  giving  said  Wallace  S. 
Smith  credit,  and  securing  to  him  an  opportunity  to  close  up 
said  last  year's  business,  and  collect  himself  said  securities  so 
sold,  for  said  Lombard,  and  giving  said  Smith  in  his  business 
good  standing,  character,  and  credit,  to  enable  him  the  better 
to  conduct  his  business  and  obtain  sale  of  securities,  and  the 
surety  guarantors  hereby  each  severally  waive  notice  from  said 
B.  Lombard,  Jr.,  of  the  purchase  or  receipt  by  him  from  said 
Wallace  S.  Smith  of  securities,  and  of  the  description  and 
amount,  and  the  non-payment  from  time  to  time  negotiated, 
except  as  they  may  especially  request  and  inquire  information 
thereof." 

I  will  repeat  that  the  identity  of  the  notes  produced  on  trial 
as  securities  purchased  or  received  by  the  plaintiff  from  said 
Wallace  S.  Smith,  within  the  time  covered  by  the  terms  of 
said  bond,  and  remaining  unpaid,  the  aggregate  amount 
thereof  being  within  the  limit  expressed  in  said  bond,  to  wit, 
five  thousand  dollars,  was  all  the  proof  required  in  that  be- 
half. 

But  if  I  am  wrong  in  the  above  proposition  of  law,  and  if  it 
were  necessary  that  the  execution  of  said  notes  be  proved  by 
the  plaintiff,  it  would  then  become  relevant  to  examine  the 
plaintiff's  fourth  assignment  of  error,  to  wit,  the  excluding  of 
proper  evidence  offered  by  plaintiff. 

On  the  trial  the  plaintiff  offered  in  evidence  the  deposition 
of  Wallace  S.  Smith,  taken  on  his  behalf,  which  was  admitted. 
This  deposition  was  taken  at  the  penitentiary,  the  witness 
being  there  confined  pursuant  to  a  conviction  and  sentence 
for  felony.  The  witness,  upon  his  examination  in  chief,  among 
other  things,  testified  being  siiown  the  several  notes  involved 
in  the  controvcrpy,  and  which  had   been  identified  by  the 
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witness  Charles  West,  as  hereinbefore  stated,  as  the  securi- 
ties purchased  from  Smith  by  the  plaintiff,  and  as  coming 
within  the  guaranty  of  the  bond,  and  interrogated  as  to 
whether  he  was  acquainted  with  the  signatures  of  the  sign- 
ers of  the  same,  and  whether  or  not  the  said  notes  were 
signed  in  his  presence  by  the  persons  whose  names  appeared 
as  the  signers  thereof.  In  each  case  the  witness  answered 
that  the  note  was  signed  in  his  presence  by  the  person  whose 
name  appeared  as  the  maker  thereof;  that  he  was  acquainted 
with  such  signature,  and  that  it  was  genuine.  Upon  his  cross- 
examination  the  witness  was  asked  as  to  each  note  which  he 
had  testified  had  been  signed  by  the  maker  thereof,  —  if  it  was 
signed  and  delivered  by  the  maker  in  the  same  condition  in 
which  it  was  at  the  time  of  testifying.  To  which  question 
the  plaintiff  objected,  as  not  being  proper  cross-examination, 
and  for  the  further  reason  that  the  answer  sought  is  intended 
to  criminate  the  witness,  and  that  he  had  a  right  to  object  to 
it  for  that  reason.  Whereupon  the  witness  in  each  case  re- 
fused to  answer. 

Upon  the  trial,  and  near  the  close  thereof,  the  defendants 
moved  to  "strike  out  the  deposition  of  W.  S.  Smith,  as  far  as 
it  affects  the  signatures  and  goes  to  show  the  execution  of 
these  notes  offered  in  evidence,  for  the  reason  that  the  witness 
refuses  to  be  cross-examined  on  the  execution  of  the  notes." 
Which  motion  was  sustained  as  to  all  but  the  Gavin  and 
Greenfield  notes.  Thereupon  the  plaintiff  offered  in  evidence 
the  several  notes  above  referred  to,  to  which  offer  the  defend- 
ants "  objected  to  each  of  the  said  notes  as  immaterial,  in- 
competent, and  irrelevant,  the  signatures  of  each  being 
denied,  and  not  proven," — which  objection  wslb  sustained  as 
to  each. 

Counsel  for  defendants  in  error,  in  their  brief,  urge  in  de- 
fense of  the  above  ruling  of  the  trial  court,  that  the  witness, 
having  testified  upon  his  examination  in  chief  that  the  sig- 
natures to  the  notes  were  genuine,  thereby  waived  his  privi- 
lege to  refuse  to  answer  the  cross-question  whether  the  notes, 
respectively,  were,  at  the  time  the  signatures  were  placed 
upon  them,  in  the  same  condition  that  they  were  at  the  time 
of  testifying,  on  the  ground  that  his  answer  to  the  latter 
question  might  tend  to  criminate  him.  To  this  they  cite 
Rapalje  on  the  Law  of  Witnesses,  443;  Wharton's  Criminal 
Evidence,  432;  Conip.  Stats.  18S5,  sec.  339,  p.  673.  The  au- 
thor first  named,  at  the  page  cited,  states  the  law  as  follows:  — 
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"The  privilege  being  a  purely  personal  one,  the  witness 
may  waive  it  and  answer  at  his  peril.  From  the  nature  of 
the  right  it  may  be  inferred  that  he  will  be  at  liberty  to 
answer  any  question  at  his  discretion;  and  that  his  consent- 
ing to  answer  some  questions  ought  not  to  bar  his  right  to 
demur  to  others.  Such  is  the  English  rule,  subject  perhaps 
to  the  qualification  that  he  should  not  be  allowed,  by  any 
arbitrary  use  of  his  privilege,  to  make  a  partial  statement  of 
facts  to  the  prejudice  of  either  party.  The  general  American 
rule  is  the  other  way,  i.  e.,  if  he  voluntarily  discloses  a  part 
of  a  transaction  or  conversation  tending  to  criminate  him, 
he  waives  his  privilege,  and  must  answer  freely  and  disclose 
the  whole  transaction  or  conversation,  unless  the  partial  dis- 
closure is  made  under  an  innocent  mistake,  or  does  not 
clearly  relate  to  the  transaction  as  to  which  he  refuses  to 
testify." 

The  citation  from  Wharton,  I  must  say,  with  due  respect 
to  counsel  making  it,  is  not  applicable  to  the  case  at  bar. 

It  is  the  theory  of  the  defense  that  the  notes  above  referred 
to,  after  having  been  executed  and  delivered  to  Wallace  S. 
Smith  by  the  parties  whose  names  they  bear,  were  by  Smith 
raised  or  altered  so  as  to  represent  other  and  greater  sums  or 
amounts,  and  they  contend  that  having,  when  placed  on  the 
stand  as  a  witness,  testified  as  to  the  making  or  signing  of  the 
notes  by  the  makers,  he  could  not  refuse  to  testify  as  to  their 
alteration  on  the  grounds  that  such  testimony  might  tend  to 
criminate  himself. 

Let  us  apply  the  law  as  laid  down  in  the  work  cited  as  above 
quoted,  and  see  if  this  position  can  be  sustained.  The  making 
and  delivery  of  the  notes  by  the  makers  was,  in  each  case,  a 
transaction  complete  in  itself.  If  the  amount  of  the  note  was 
raised  or  altered  in  the  presence  of  the  maker  and  as  a  part  of 
the  same  transaction,  then  it  was  an  act  entirely  innocent  in 
itself,  and  could  form  the  basis  of  no  contention  on  the  part  of 
the  makers,  nor  of  any  one  else.  But  that  is  not  the  position 
of  the  defendants.  The  theory  upon  which  they  sought  to 
cross-examine  the  witness  as  to  the  alteration  of  the  "condi- 
tion "  of  the  notes  is,  that  after  their  signing  and  delivery  by 
the  makers  thereof,  at  another  time,  not  necessarily  at  the 
same  place  and  as  a  different  and  separate  transaction,  they 
were  altered,  raised,  and  their  "condition"  changed.  The 
witness,  having  submitted  to  testify  as  to  the  signing  of  the 
notes,  could  not,  under  the  American  rule  as  above  stated, 
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have  refused  upon  his  cross-examinatioQ  to  answer  any  ques- 
tion as  to  the  time,  place,  or  other  matter,  being  a  part  of  that 
transaction;  but  when  it  was  sought  to  enter  upon  the  investi- 
gation of  another  and  distinctly  separate  transaction  by  qnes- 
tiouB,  the  answers  to  which  would  tend  to  criminate  him,  could 
he  not,  under  the  rule,  refuse  to  answer?  That  proposition 
seems  clear.     . 

The  section  of  statute  cited  lays  down  the  rule  substantially 
the  same  as  it  is  stated  by  the  author  whom  we  have  quoted, 
and  the  statute  supports  the  proposition. 

As  herein  before  indicated,  I  doubt  the  necesslcy,  on  the  part 
'of  the  plaintiff,  to  prove  the  execution  of  the  notes  as  a  condi- 
tion to  their  introduction  in  evidence  for  the  purpose  of  fixing 
the  amount  due  on  the  bond;  but  if  such  proof  was  necessary, 
then  the  court  erred  in  suppressing  the  deposition  under  tho 
•consideration. 

Having  reached  the  conclusion  that  the  true  measure  of  dam- 
:age8  in  this  case  is  the  aggregate  amount  or  face  value  of  the 
negotiable  securities  delivered  to  the  plaintiff  by  the  said 
Wallace  S.  Smith,  and  received  by  the  plaintiff  in  good  faith 
within  the  time  limited  by  the  terms  and  conditions  of  said 
vbond,  and  remaining  unpaid  at  tho  time  of  the  commence- 
ment of  the  suit,  and  not  exceeding  in  the  aggregate  the  sum 
of  five  thousand  dollars,  with  interest,  the  alleged  error  on  the 
part  of  the  trial  court,  in  refusing  to  instruct  the  jury  to  con- 
6id<?r  in  their  verdict  the  amount  of  certain  property  claimed 
to  have  been  placed  by  the  defendant  Wallace  S.  Smith  in 
the  hands  of  his  co-defendant,  Mayberry,  as  an  indemnity  for 
liis  liability  on  said  bond,  will  not  be  examined. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  to  that  court  for  further  proceedings  in  accordance 
-with  law.  

LiABiLrrv  or  SuBrrv  when  thb  Nami  or  thb  Prikgipal  ob  ANOTHsa 
Surety  is  Forged.  — It  ia  held  in  Hall  v.  Smiih^  14  Bash,  604,  that  one  who 
signa  as  surety  guarantees  that  the  prior  signatures  are  gennine,  although  it 
may  transpire  that  one  or  more  of  said  signatures  of  the  oo-sureties  are 
iorged;  that  a  presumption  attaches  in  favor  of  the  obligee  that  the  genuine 
signature  would  not  have  been  given  had  the  prior  ones  been  forgeries,  and 
the  affixing  such  genuine  signature  binds  the  surety  who  signs;  and  his  be- 
lief that  the  forged  name  was  genuine  does  not  lessen  his  responsibility: 
Stem  V.  People^  102  HL  540.  The  basis  of  such  responsibility  depends,  how- 
ever, upon  the  fact  that  the  obligee  has  acted  in  good  faith,  that  there  was 
nothing  upon  the  paper  to  indicate  the  character  of  the  prior  signatures,  and 
that  in  such  case  neither  the  obligee  nor  the  obligor  stand  relatively  in  the 
position  to  say  that  he  was  misled  or  deceived  by  the  other,  and  that  there  ii 
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no  roaaoa  for  diaohaiging  the  surety  and  giving  the  obligee  nothing:  Hdnu  v. 
W€t^ne  Agrkultural  Socieiy,  73  Ind.  325;  38  Am.  Rep.  147;  alao  dted  in  the 
principal  caae;  State  ex  reL  Brovm  v.  Baier,  64  Mo.  167;  27  Am.  Rep.  214. 
In  the  last  case  the  defendant  signed  an  official  bond  as  snrety  on  the  repre- 
sentation that  another  surety  whose  signatnre  appeared  thereon  had  actually 
aigned  it,  but  that  signature  was  in  fact  a  forgery,  and  the  person  whose 
name  had  been  forged  did  not  communicate  the  fact  to  the  defendant,  and 
the  obligee  was  ignorant  of  the  condition  on  which  the  defendant  had  signed, 
and  it  was  decided  that  the  defendant  was  liable;  and  in  Mathie  ▼.  Morgan^  72 
Ga.  517»  53  Am.  Bep.  847,  the  bond  was  given  to  the  state  as  security  for 
a  bank  depository,  and  the  signature  of  the  surety  preceded  that  of  the  forged 
aignature,  the  name  of  the  same  person,  together  with  that  of  another  surety 
whose  name  appeared  before  that  of  the  complaining  surety  in  the  bond,  was 
forged  to  an  affidavit  that  they  were  worth  a  certain  sum  of  money.  The  bond 
was  subsequently  delivered  to  the  governor  of  the  state,  who  was  the  obligee, 
and  the  complaining  surety  was  held  liable,  there  being  nothing  to  put  the 
obUgee  on  inquiry  or  notice,  since  everything  on  the  face  of  the  paper  ap- 
peared genuine.    But  where  it  was  one  of  the  conditions  of  the  delivery  that 
a  certain  named  party  should  execute  the  bond,  and  none  other  than  his 
forged  signature  was  obtained  thereto^  it  was  decided  that  the  omission  to 
procure  the  genuine  signature  or  his  assent  to  the  execution  of  the  bond 
pUoed  the  complaining  surety  in  the  same  position  as  if  he  had  never  exe- 
cuted the  bond,  and  that  the  bond  was  void  as  to  him:  Linn  County  etc.  v. 
Farria,  52  Mo.  75;  see  alao  Brandt  on  Suretyship  and  Guaranty,  sec.  358; 
Colebrooke  on  Collateral  Securities,  sec.  205.    The  principle  underlying  the 
decision  in  the  case  of  Linn  County  etc.  v.  Fcarrie,  eupra^  conflicts  with  that 
given  in  Nath  v.  Fugaie,  32  Gratt.  595,  where  it  is  held  that  notice  of  the 
condition  must  be  brought  home  to  the  obligee  or  the  surety  is  not  discharged. 
In  this  latter  case,  however,  the  question  of  forgery  did  not  arise;  see  also,  upon 
the  principle  involved.  Brown  v.  Kent  County,  42  Mich.  501;  Washington  PrO' 
haU  Court  v.  St,  Clair,  52  Vt.  24;  OuUd  v.  St,  Tfumaa,  54  Ala.  414;  25  Am. 
Hep.  703;  AOen  v.  Mamey,  65  Ind.  398;  32  Am.  Rep.  73.    In  addition  to  the 
authorities  already  cited  herein,  and  those  noted  in  the  principal  case  on  the 
point  under  consideration,  examine  Sclser  v.  Brock,  3  Ohio  St.  302;  Bigelow 
V.  Comegys,  5  Id.  256;  Chamberlin  v.  Brower,  3  Bush,  561;  Pepper  v.  States 
22  Ind.  399;  Wayne  etc.  Society  v.  CordwcU,  73  Ind.  555. 
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[24  NXBRASKA,  76a] 

l^zra  WILL  BB  Bound  whjcrb  Shb  Exboutes  Dbbd  or  Rbal  Bstatb  ih 
Blank  as  to  grantee,  date,  or  amount  of  consideration,  and  delivers  it 
to  her  husband  under  circumstances  which  imply  authority  in  him  or 
moh  person  as  he  may  authorixe  to  fill  out  said  blanks;  especially  so^ 
where  she  afterwards,  with  full  knowledge  of  the  fact,  receives  and  usee 
the  money  arising  from  a  sale  of  the  land  to  a  5ona  fide  grantee. 

8.  H.  Somborger^  for  the  appellant. 

N,  H.  Bell  and  0.  W.  Sampson^  for  the  appellees* 
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Maxwell,  J.  This  is  an  action  brought  by  the  plaintiff  to 
quiet  the  title  of  certain  real  estate  in  Saunders  County,  of 
which  she  claims  to  bo  the  owner. 

The  defendant  in  his  answer  alleges,  *'  that  on  or  about  the 
twentieth  day  of  August,  1881,  he  purchased  from  the  plaintiflT, 
Lottie  G.  Reed,  and  E.  0.  Reed,  her  husband,  the  lands  men- 
tioned and  described  in  the  plaintiff's  petition,  for  the  sum  of 
nine  hundred  dollars  in  cash,  which  said  sum  defendant  duly 
paid  therefor;  that  at  the  time  of  said  purchase  as  aforesaid, 
and  the  payment  of  the  said  nine  hundred  dollars,  plaintiff 
and  E.  0.  Reed  delivered  to  this  defendant  their  deed  of  gen- 
eral warranty  to  said  lands,  duly  signed  and  acknowledged, 
and  defendant  took  possession  of  said  lands;  that  at  the  time 
of  the  purchase  of  said  lands  by  this  defendant,  the  same  was 
raw,  uncultivated  prairie  land,  without  improvements  of  any 
kind,  and  were  not  worth  to  exceed  the  sum  of  nine  hundred 
dollars,  which  was  a  reasonable  and  fair  price  therefor;  that 
prior  to  the  time  of  the  purchase  of  said  lauds  above  described, 
and  during  negotiations  for  the  purchase  of  said  lands  by  this 
defendant,  the  said  0.  E.  Reed,  as  agent  for  plaintiff,  was 
conducting  negotiations,  and  exhibited  to  the  defendant  a  deed 
of  conveyance,  duly  signed  and  acknowledged,  containing  the 
usual  covenants  of  warranty,  and  complete  in  all  respects,  ex- 
cept the  name  of  grantee,  the  date  of  signing,  and  the  amount 
of  consideration,  and  that  at  said  time,  and  for  a  long  time 
prior  thereto,  the  said  E.  O.  Reed,  as  agent  for  Lottie  O.  Reed, 
transacted  all  her  business,  and  negotiated  the  purchase  of 
said  lands,  apparently  having  full  and  complete  authority  in 
the  premises;  and  that  at  the  time  of  the  purchase  of  said 
land,  and  the  payment  of  the  consideration  of  nine  hundred 
dollars  therefor,  the  deed  delivered  to  this  defendant  was 
signed  by  the  grantors,  Lottie  G.  Reed  and  Elias  O.  Reed, 
duly  acknowledged  by  them,  and  was  a  perfect  and  regular 
deed  in  all  respects. 

*'  Defendant  further  says  that,  subsequent  to  the  execution 
and  delivery  of  the  deed  and  the  payment  of  the  nine  hundred 
dollars  as  hereinbefore  set  forth,  and  about  September,  1881, 
the  plaintiff  removed  and  became  a  resident  of  Wahoo,  Saun- 
ders County,  Nebraska,  where  she  continued  to  reside  and  do 
business  until  about  November,  1883.  During  all  the  time 
plaintiff  so  resided  in  Wahoo,  as  aforesaid,  this  defendant  was 
in  the  continuous  and  exclusive  possession  of  the  land  herein- 
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before  described,  paid  all  the  taxes  against  said  land,  and 
made  lasting  and  valuable  improvements  thereon. 

^  Defendant  avers  that  plaintiff  had  full  knowledge  of  all 
the  facts  aforesaid,  and  permitted  defendant  to  expend  large 
sums  of  money  in  the  improvement  of  kaid  lands,  and  made 
no  objection  to  his  so  doing,  nor  any  claim  whatever  to  said 
land,  but  has  received  and  accepted  the  proceeds  of  the  same 
thereof,  as  hereinbefore  set  forth,  and  has  ever  since  kept  and 
retained  the  same,  and  has  not  at  any  time  offered  to  restore 
the  purchase  price  of  said  land  to  this  defendant,  or  any  part 
thereof;  and  defendant  avers  that  the  plaintiff,  knowing  all 
the  facts  in  relation  to  the  sale  of  said  land,  the  execution  and 
delivery  of  the  deed,  the  occupancy  of  said  land,  as  aforesaid, 
and  having  accepted  the  purchase  price  of  said  land,  and  re- 
peatedly acknowledged  herself  satisfied  with  the  sale,  is  now 
in  equity  estopped  from  claiming  any  interest  in  or  to  the  said 
land." 

On  the  trial  of  the  cause  in  the  court  below,  judgment  was 
rendered  in  favor  of  the  defendant,  and  the  action  dismissed. 
The  plaintiff  appeals. 

The  testimony  tends  to  show  that,  in  the  year  1879,  the  plain- 
tiff was  the  wife  of  Elias  0.  Reed;  that  at  that  time  they  were 
conducting  a  drug-store  in  the  state  of  Illinois.  In  that  year, 
E.  O.  Reed  came  to  Saunders  County  in  this  state,  and  pur- 
chased the  land  in  controversy,  taking  the  title  in  the  name  of 
his  wife,  —  the  plaintiff.  He  then  returned  to  Illinois.  In  the 
spring  of  1881,  the  plaintiff  and  her  husband  were  conducting 
a  drug-store  in  Illinois,  the  business  being  carried  on  in  the 
'  name  of  the  wife,  and  she,  being  desirooR  of  visiting  one  of  the 
southern  states,  went  with  her  husband  before  a  notary  public^ 
and  there  acknowledged  a  deed  for  the  conveyance  of  real  es- 
tate, the  amount  of  consideration,  name  of  the  grantee,  and  date 
being  left  blank.  This  deed  she  delivered  to  her  husband,  as  is 
claimed,  for  the  purpose  of  passing  the  title  to  this  land.  Soon 
afterwards,  the  husband  sold  the  land  in  question  to  the  de- 
fendant for  the  sum  of  one  thousand  dollars  cash  in  hand,  and 
thereupon  he  filled  up  the  blanks,  and  delivered  the  deed  to 
the  defendant.  In  the  autumn  of  1881,  the  plaintiff  and  her 
husband  removed  to  Wahoo,  in  this  state,  and  there  opened  a 
drug-store,  which  was  conducted  in  her  name.  She  denies 
having  any  knowledge  of  the  sale  of  the  land  prior  to  hei 
arrival  at  Wahoo;  but  the  testimony  all  shows  that  she  was 
informed  of  that  fact  soon  after  her  arrival.    There  is  also  a 
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considerable  amount  of  testimony  tending  to  show  that  a  lai^ 
part  or  all  of  the  consideration  for  the  land  was  used  by  her 
in  carrying  on  the  drug*  business  in  Wahoo.  The  testimony 
tends  to  show  that  she  made  admission  of  that  fact  during  ihe 
first  year  of  her  residence  in  that  city;  and  in  her  tessimony 
she  does  4iot  deny  having  made  such  statements,  but  says  in 
substance  that  she  does  not  remember.  This  is  very  far  from 
denjring  the  statements  imputed  to  her.  If  she  used  any  of 
this  money  with  knowledge  that  it  was  derived  from  the  sale 
of  this  land,  she  thereby  ratified  the  sale.  In  addition  to  this, 
where  a  wife  executes  a  deed  in  blank  as  to  the  grantee,  etc., 
and  delivers  it  to  her  husband,  under  circumstances  which 
imply  authority  in  him  or  such  person  as  he  may  authorize  to 
insert  the  name  of  the  grantee,  etc.,  therein,  she  will  be  bound 
thereby.  So  of  the  date  or  amount  of  consideration:  Inhctbi- 
iarUs  etc.  v.  Huntress^  53  Me.  89;  Cooper  v.  Page^  62  Id.  194; 
Devin  v.  HimeVf  29  Iowa,  297;  Field  v.  Stagg,  52  Mo.  634;  14 
Am.  Rep.  435;  Van  Etten  v.  Evenson,  28  Wis.  33;  9  Am.  Rep. 
486;  Sebintz  v.  McManamy,  33  Wis.  299. 

In  any  view  of  the  case,  therefore,  the  judgment  of  the  court 
below  is  right,  and  is  affirmed. 


Ck)NVKTANOB  BT  A  Marued  Wokam  most  be  executed  in  the  preciae 
form  prescribed  by  Btatate:  Williams  ▼.  Cudd,  26  S.  C.  213;  4  Am.  St.  Rep. 
714,  and  note  718. 

Whxn  a  Grantor  Signs  and  Sxals  a  Dbed,  leaving  unfilled  blanks,  and 
gives  it  to  an  agent  with  authority  to  fiU  the  blanks,  and  deliver  it,  and  vhe 
agent  fills  the  blanks  as  authorized,  and  delivers  it  to  an  innocent  grantee 
without  knowledge,  the  grantor  is  estopped  to  deny  that  the  deed  aa  de- 
livered was  his  deed:  Pkelpa  v.  SulUvan,  140  Mass.  36;  64  Am.  Rep.  442;  and 
to  the  same  effect  is  CcunpbeUv.  SmUh,  71  K.  T.  26;  27  Am.  Bep.  5;  Swart* 
V.  BaWm,  47  Iowa,  188;  29  Am.  Rep.  470;  InkabUmUi  eU.  v.  Hunireaa,  63  Me. 
89;  87  Am.  Dec.  635;  ctmira,  Upton  v.  Arther^  41  OO.  86;  10  Am.  Rep.  26& 
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Powell  v.  Dayton  etc.  R.  R.  Co. 

[16  Obsoom,  811  I 

Lesbbb  n  VNDEB  Obuoation  to  Use  thb  Leaskd  Pbhobeb  m  Pbopib 
AND  Tbnaiitabls  MAinfKR,  and  not  to  ezpoM  the  ImildingB  to  ruin  or 
vraste  by  acta  of  oommisBion  or  omiaaion* 

TsnAVT   HAVING,  BT    I'HB   TXBMS    OF   HIS  LXAflE»  THS  PBIVILEOB  OF   PUB- 

CHASINQ  THB  Pbemises,  remains,  until  auch  privilege  haa  been  availed 
of,  a  mere  tenant,  subject  to  the  same  obligationa  aa  other  tenanta,  and 
answerable  for  any  waate  committed  by  him;  but  hia  liability  to  auit  for 
waste  is  suspended  until  it  is  known  whether  or  not  he  will  avail  himself 
of  his  privilege.  Hence,  the  statute  of  limitations  will  not  commence  to 
run  in  his  favor  against  an  action  for  waate  until  the  termination  of  hia 
tenancy,  or  until  it  ia  otherwise  known  that  he  will  not  become  a  pur- 
chaser under  the  privilege  given  him  in  auch  leaae. 

Lbbsbb  IS  Ahswbbablb  to  Lbssob  fOB  Wastb,  bt  Whomsokvkb  Ck>M- 
MITTED,  and  may  have  hia  action  over  againat  the  wrong-doer. 

Lb88KB  is  Answbbablb  fob  Wastb  CoMMnTED  bt  a  Bbcbiyeb  of  its 
Pbopbbtt,  for  whoae  appointment  the  leaaor  waa  in  no  way  reaponaible. 

Election  to  Sub  on  a  CoNTBAcrr  to  Pubchase  Realty  will  not  preclude 
the  plaintiff  from  auing  for  damagea  for  waate  committed  on  the  aame 
property  by  the  defendant  while  a  leaaee  thereof,  if  the  plaintiff  had  no 
canae  of  action,  and  failed  in  the  firat  auit  becauae  the  defendant  had 
never  elected  to  purchaae  the  property.  There  can  be  no  election  unleas 
ooncnrrent  remedies  exist  between  which  the  plaintiff  had  the  right  to 
eleet. 

WhaUeyy  Bronowfhy  and  Northup,  for  the  appellant. 

James  K.  KeULyy  for  the  respondent. 

Lord,  C.  J.  This  is  an  action  to  recover  damages  for  waste. 
The  defendant  went  into  possession  of  the  described  premises 
under  the  following  instrument:  — 
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''That  6aid  Powell  hatb  and  doth  hereby  let  and  lease  to  the 
Baid  railroad  company  his  warehouse  property,  together  with 
all  the  rights,  privileges,  and  appurtenances  thereunto  belong- 
ing, situated  in  the  town  of  Dayton,  Yamhill  County,  Oregon, 
and  more  particularly  described  as  follows:  Lots  Nos;  five  (5) 
and  six  (6),  and  lots  Nos.  thirty  (30),  thirty-one  (31),  thirty- 
two  (32),  and  thirty-three  (33),  in  the of  said  town  of 

Dayton,  as  laid  out  and  recorded  by  Joel  Palmer  and  Andrew 
Smith,  to  have  and  to  hold  the  same  for  the  sole  use  and  ben- 
efit of  said  railroad  company  for  the  term  of  five  years,  com- 
mencing with  July  1,  1878,  on  the  following  terms,  to  wit: 
The  said  railroad  company  shall  and  doth  hereby  contract 
and  agree  to  pay  the  said  W.  S.  Powell  for  the  rent  and  use  of 
said  lots,  warehouse,  and  the  streets  between  said  lots,  together 
with  the  frontage  of  said  lots  on  the  Yamhill  River  (all  of 
which  is  hereby  included  in  this  contract),  the  sum  of  fifty- 
five  dollars  ($55)  per  month,  in  United  States  gold  coin;  and 
shall  furtheif  and  doth  hereby  contract  and  agree  to  purchase 
of  said  Powell,  and  pay  the  said  Powell,  on  or  before  the  ex- 
piration of  the  said  term  of  five  years,  the  sum  of  five  thou- 
sand five  hundred  dollars,  in  United  States  gold  coin,  for  all 
the  said  described  warehouse  property,  lots,  right  to  said 
street,  river  frontage,  etc.,  owned  by  said  Powell  as  aforesaid; 
and  on  the  said  payment  by  the  said  company,  its  associates, 
successors,  or  assigns,  to  the  said  Powell,  his  executors,  as- 
signs, or  legal  representatives,  the  said  sum  of  five  thousand 
five  hundred  dollars,  the  said  Powell  contracts  and  agrees  to 
make  and  deliver  to  said  company,  or  its  legal  representatives 
herein,  a  good  and  sufficient  deed,  in  fee-simple,  for  said  prop- 
erty. And  for  the  faithful  performance  of  this  contract,  the 
parties  here  bind  their  successors,  heirs,  assigns,  and  legal 
representatives. 

"  In  witness  whereof  we  have  hereunto  set  our  seals,  and  the 
signatures  of  said  Powell,  and  the  officers  of  said  company. 
"  W.  S.  Powell,  [seal] 

"  The  Dayton,  Sheridan,  and  Grand  Rondb  Railroad. 

"  By  Ellis  GF.  Hughes,  President.        [seal] 
"  The  Dayton,  Sheridan,  and  Grand  Ronde  Railroad. 
"  By  P.  E.  Beach,  Secretary."  [seal] 

The  complaint  is  based  on  an  alleged  failure  of  the  defend- 
ant to  make  tenantable  repairs,  and  for  voluntary  and  permis- 
sive waste.  The  defendant  denied  this,  and  set  up  five  separate 
and  further  defenises,  in  substance  as  follows:  1.  That  it  was 
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dissolved  and  ceased  to  exist  as  a  corporation  on  the  2d  of 
June,  1879,  and  hence  could  not  be  sued  at  the  time  this  ac- 
tion was  brought;  2.  That  the  acts  of  negligence  alleged  were 
barred  by  the  statute  of  limitations;  3.  That  the  said  acts  of 
negligence  occurred  while  the  property  was  in  the  possession 
of  a  receiver  of  the  United  States  court,  and  hence,  that  the 
defendant  was  not  responsible  therefor;  4.  That  all  the  dam- 
age alleged  was  the  result  of  inevitable  accident;  6.  That  the 
whole  matter  was  barred  by  the  former  action,  or  by  an  elec- 
tion of  remedies.  Upon  issue  being  joined,  a  trial  was  had, 
which  resulted  in  a  verdict  and  judgment  for  the  plaintiff.  At 
the  outset,  it  may  be  observed  that  the  instrument  referred  to 
contained  two  distinct  and  several  agreements,  namely,  a  lease 
of  and  a  contract  for  the  sale  of  the  described  premises. 

For  present  purposes,  it  is  sufficient  to  say,  by  its  terms,  the 
defendant  could  put  an  end  to  the  lease  under  which  he  took 
possession  at  any  time  during  the  term,  or  at  its  expiration, 
by  exercising  its  right  to  purchase  the  demised  premises,  and 
hence,  whether  the  relation  of  landlord  and  tenant  should 
continue  during  such  term,  when  the  alleged  waste  occurred, 
depended  upon  the  option  or  choice  of  the  defendant.  In  all 
leases  there  are  implied  covenants,  unless  expressly  excluded. 
These  implied  covenants  form  as  much  a  part  and  parcel  of 
the  contract  as  if  actually  written  or  incorporated  therein. 
When  the  effect  of  a  contract  is  to  invest  a  party  with  a  legal 
right,  such  right  exists  as  much  for  his  benefit  and  protection 
as  if  expressly  stipulated.  The  law  implies  an  obligation  on 
the  part  of  the  tenant  to  use  the  premises  leased  in  a  proper 
and  tenantable  manner,  and  not  to  expose  the  buildings  to 
ruin  or  waste  by  acts  of  omission  or  commission.  **  But  in 
every  lease  there  is,"  said  Mr.  Chief  Justice  Waite,  **  unless 
excluded  by  the  operation  of  some  express  covenant  or  agree- 
ment, an  implied  obligation  on  the  part  of  the  lessee  to  use 
the  property  as  not  unnecessarily  to  injure  it";  or,  as  it  is 
stated  by  Mr.  Corny n,  ^'to  treat  the  premises  demised  in  such 
manner  that  no  injury  be  done  to  the  inheritance,  but  that 
the  estate  may  revert  to  the  lessor  undeteriorated  by  the  willful 
or  negligent  conduct  of  the  lessee  ":  Comyns  on  Landlord  and 
Tenant,  188.  This  implied  obligation  is  a  part  of  the  contract 
itself,  as  much  so  as  if  incorporated  into  it  by  express  lan- 
guage. It  results  from  the  relation  of  landlord  and  tenant 
between  the  parties  which  the  contract  creates:  Iloljord  v. 
Dunnett,  7  Mees.  &  W.  352.     It  is  not  a  covenant  to  repair 
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generally,  but  to  so  use  the  property  as  to  avoid  the  necessity 
for  repairs,  as  far  as  possible:  Horsefall  v.  Mather^  7  Holt,  9; 
Brown  v.  Crump,  1  J.  J.  Marsh.  569;  United  States  v.  Bostwickj 
94  U.  S.  66.  Nor  is  there  any  dispute,  so  far  as  relates  to  the 
contract  of  lease,  that  it  contained  any  express  covenant  in- 
consistent with  or  intended  to  exclude  the  operation  of  such 
implied  covenant.  But  it  is  said  that  the  right  to  purchase 
the  premises  with  which  the  defendant  is  invested  at  any 
time  during  the  term  under  the  contract  of  sale  is  contra- 
dictory of  and  inconsistent  with  such  implied  covenant  or 
obligation,  and  hence  it  must  be  considered  as  excluded,  or  as 
expressly  covenanted  against. 

In  this  view  it  would  result  that  the  plaintiff  has  no  cause 
of  action.  But  is  this  the  effect  of  that  contract?  It  is  indis- 
putably true  that'  the  two  contracts  cannot  be  in  force  and 
operation  at  the  same  time. 

While  the  contract  of  sale  remains  dormant  or  unexerted, 
necessarily  the  lease  is  in  full  operation  and  effect,  with  all 
the  incidents  and  implied  obligations  which  result  from  the 
relation  of  landlord  and  tenant.  The  intent  is,  that  the  lease 
shall  remain  intact  while  the  contract  of  sale  remains  unex- 
ecuted. The  exercise  of  the  right  to  purchase  during  the 
term  extinguishes  the  lease,  and  thus  terminates  the  relation 
of  landlord  and  tenant,  and  creates  at  once  the  relation  of 
vendor  and  vendee.  The  effect  is  not  simply  to  nullify  the 
implied  covenant  to  use  the  property  in  a  tenant-like  manner, 
leaving  the  lease  in  all  other  respects  in  full  force  and  opera- 
tion, but  to  blot  out  of  existence  the  lease,  with  all  its  inci- 
dents, express  or  implied.  Until  put  in  force,  the  contract  of 
sale  was  not  antagonistic  to  the  lease;  for  the  instant  vitality 
was  infused  into  it,  there  was  no  lease,  and  the  relation  of 
landlord  and  tenant  was  thereby  determined. 

The  two  contracts  could  not  be  operative  and  oo-exist,  and 
hence  the  contract  of  sale  could  not  have  the  effect  to  modify 
or  otherwise  affect  any  provision  of  the  lease,  express  or  im- 
plied, while  it  was  in  force.  While,  therefore,  the  defendant 
refrained  from  exercising  the  right  to  purchase,  and  thus 
allowed  the  relation  of  landlord  and  tenant  to  continue,  it 
was  impliedly  bound  to  treat  the  demised  premises  in  such 
manner  that  no  substantial  injury  should  happen,  and  to 
make  the  tenantable  repairs.  In  such  case  the  rule  is,  that  an 
action  may  be  maintained  on  such  implied  covenants  in  like 
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manner  as  if  the  instrument  had  contained  ezpresB  covenants 
to  perform  them:  Freyy.  Johnson^  22  How.  Pr.  816. 

It  is  next  urged  that  the  action  is  barred  by  the  statute  of 
limitations.    The  evidence  shows  that  the  injuries  complained 
of  occurred  more  than  six  years  before  the  commencement  ol 
this  action.     Upon  this  state  of  facts,  the  counsel  for  the  de- 
fendant asked,  and  the  court  refused  to  give,  the  following 
instruction,  which  is  alleged  as  error:   "  The  plaintiff  cannot 
recover  damages  in  this  action  for  any  injury  that  occurred  to 
the  property  mentioned  in  the  complaint,  if  such  injury  oc- 
curred more  than  six  years  before  the  commencement  of  this 
action.     If,  therefore,  you  find  that  the  warehouse,  which  is 
alleged  to  have  been  carried  away  by  the  water,  was  so  carried 
away  more  than  six  years  before  the  commencement  of  this 
action,  the  plaintiff  cannot  recover  for  any  damages  that  may 
have  resulted  to  him  by  the  washing  away  of  said  warehouse.'* 
The  contention  of  counsel  for  the  defendant  upon  this  point 
may  be  thus  summarized:    1.  That  the  relation  of  landlord 
and  tenant  existed  between  the  parties  at  the  time  the  alleged 
injury  occurred  or  was  committed;   2.  That  the  reversion  was 
in  the  plaintiff  during  the  whole  term;  and  therefore,  8.  That 
for  any  damage  done  to  the  reversion,  an  action  would  lie 
from  the  moment  the  negligent  or  wrongful  act  was  com- 
mitted.    The  cases  cited  in  support  of  this  view,  and  princi- 
pally relied  upon  to  sustain  it,  are:  Provost  etc.  v.  Hallettf  14 
East,  489;  Agate  v.  LowmJbein,  57  N.  Y.  604.   When  there  is  no 
other  contract  between  the  parties  in  reference  to  the  subject- 
matter  except  the  lease,  as  in  the  cases  cited,  the  correctness 
of  the  argument  need  not  be  disputed.    The  question  then  is, 
whether  the  tenant,  at  the  time  Ihe  wrongful  act  was  done, 
caused  uii  injury  that  then  affected  the  plaintiff  as  to  his  re- 
version.   When,  however,  there  is  lying  alongside  of  the  lease, 
in  the  same  instrument,  a  contract  to  purchase  the  subject- 
matter  demised,  which  at  any  time  during  the  term  and  at 
the  will  of  the  tenant  alone  may  be  put  in  force,  and  thereby 
terminate  the  lease  and  absorb  the  reversion,  the  question  then 
ifl,  whether  any  right  of  action  for  such  injuries  can  be  prose- 
cuted while  such  right  to  extinguish  the  lease  and  own  the 
mheritance  remains.    In  a  word,  was  not  the  effect  of  the  con- 
tract of  sale  to  postpone  any  remedy  under  the  lease  until  the 
time  expired  in  which  the  contract  of  sale  was  to  be  executed? 
Now,  the  action  brought  by  the  plaintiff  is  based  on  waste^ 
which  is  defined  to  be  "  a  spoil  or  destruction  in  houses,  lands^ 
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or  tenemeDts,  to  the  damage  of  him  in  reversion  or  remainder^: 
Taylor  on  Landlord  and  Tenant,  eec*  345;  Davenport  v.  Jfo- 
^oon,  13  Or.  6;  57  Am.  Rep.  1. 

A  reversion  is  defined  by  Blackstone  to  be:  '*  The  residue  of 
an  estate  left  in  the  grantor,  to  commence  in  possession  after 
the  determination  of  some  particular  estate  granted  out  by 
him  ":  2  Bla.  Com.  175.  Coke  describes  it  as  follows:  "  The 
returning  of  land  to  the  grantor,  or  his  heirs,  after  the  grant 
is  over."  It  seems,  then,  to  have  two  significations:  the  one 
is  an  estate  left,  which  continues  during  a  particular  estate  in 
being;  and  the  other  is  the  returning  of  the  land  after  the  par- 
ticular estate  is  ended:  Abbott's  Law  Dictionary.  The  reason 
which  Mr.  Comyn  gives  why  the  lessee  is  bound  to  treat  the 
premises  demised  in  such  a  manner  that  no  injury  may  be 
done  to  the  inheritance  is,  "  that  the  estate  may  revert  to  the 
lessor  undeteriorated  by  the  willful  or  negligent  conduct  of  the 
lessee":  Comyn  on  Landlord  and  Tenant,  188.  Where  no  other 
contract  exists  between  the  parties  but  a  lease,  whether  the 
estate  shall  revert  after  the  termination  of  the  particular 
estate,  or  the  residue  left  in  the  landlord  shall  commence  in 
possession  after  the  particular  estate  is  ended,  is  certain  and 
irrevocably  fixed  from  the  nature  of  the  contract;  and  hence, 
for  any  wrongful  act  done  which  then  causes  an  injury  to  the 
reversion,  a  right  of  action  immediately  accrues.  The  injury 
is  immediate,  though  the  enjoyment  of  the  reversion  is  post- 
poned until  the  expiration  of  the  lease;  but  this  is  not  our 
case.  Here,  the  instrument  contained  two  contracts, — a  lease 
and  a  contract  of  sale. 

After  the  execution  of  that  instrument,  as  the  defendant  did 
not  exercise  its  right  to  purchase,  it  must  have  entered  into 
possession  of  the  premises  under  the  lease;  but  it  had  the 
right  or  option  at  any  time  within  five  years  after  making 
such  contract — even  the  next  day  thereafter — to  purchase  the 
property  and  thereby  terminate  the  lease,  and  release  itself 
from  the  performance  of  all  things,  express  or  implied,  stipu- 
lated  in  the  lease. 

In  any  event,  the  property  could  not  revert  to  the  plaintiff 
until  the  expiration  of  the  term  of  five  years,  nor  could  he, 
under  the  contract  of  sale,  terminate  the  lease  by  tendering  a 
deed,  except  on  the  expiration  of  such  term.  Not  so  with  the 
defendant  It  could  put  an  end  to  the  lease  at  any  time  dur- 
ing  the  term  it  chose  to  exercise  its  right  to  purchase  the 
property,  and  as  this  right,  when  exercised,  would  change  the 
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relation  of  landlord  and  tenant  into  that  of  vendor  and 
Tendee,  it  would  necessarily  extinguish  any  claim  which  the 
plaintiff  would  have  to  recover  damages  for  waste.  Whether 
the  estate  would  revert  to  him,  or  whether  he  would  have  a 
reversionary  interest,  depended  wholly  upon  the  will  of  the 
defendant  for  the  period  named.  So  long  as  such  right  of 
purchase  lasted,  the  defendant  had  the  unrestricted  legal 
right  to  put  in  force  the  contract  of  sale  and  absorb  the  lease 
and  reversion,  and  consequently  the  plaintiff  could  have  no 
right  of  action  for  waste  which  it  was  not  in  the  power  of  the 
railroad  company  to  defeat  or  extinguish.  The  fact  whether 
the  estate  should  finally  or  ever  revert  to  the  plaintiff  is  not 
fixed  and  certain,  but  dependent  exclusively  upon  the  will  of 
the  defendant  during  the  term  and  while  the  legal  right  to 
exercise  it  remains.  There  can  be  no  act  of  waste  committed 
during  such  term  which  the  defendant  cannot  avoid  by  the 
exercise  of  such  right  to  purchase.  In  such  case  the  plain- 
tiff's right  of  action  can  only  be  maintained  when  the  defend- 
ant's  right  to  purchase  is  gone  or  lapsed.  It  seems  to  us  this 
result  is  inevitable.  For,  if  the  defendant  chose  to  buy  the 
property  after  the  alleged  waste  was  committed,  which  it  had 
the  undoubted  right  to  do,  it  would,  so  to  speak,  repair  its 
own  wrong  by  taking  to  itself  the  reversion,  and  thereby  ex- 
tinguish any  right  of  action  for  such  alleged  injuries  resulting 
to  it.  The  effect  would  be  to  determine  the  relation  of  land- 
lord and  tenant,  and  the  parties  thereafter  would  stand  in  the 
relation  of  vendor  and  vendee  under  the  contract  of  sale: 
KTierr  v.  Bradley^  105  Pa.  St.  191.  This  shows  that  the  right 
to  buy,  which  such  contract  gave  to  the  railroad  company, 
might  be  used  to  defeat  such  action,  and  that  while  it  lasted, 
the  plaintiff's  right  to  sue  for  injuries  to  the  reversion  must  be 
postponed  until  the  expiration  of  the  term. 

It  seems  somewhat  anomalous,  when  the  defendant  could 
have  terminated  the  lease  at  its  option,  and  the  power  to 
do  80  rested  exclusively  with  it  during  the  five  years,  and  at 
the  time  and  after  the  alleged  wrongful  acts  of  waste  were 
committed,  that  it  should  claim  that  the  contract  was  incon- 
sistent with  the  lease,  when  it  failed  or  refused  to  supplant 
the  lease  by  putting  the  contract  in  operation,  or  that*  the 
plaintiff  had  an  immediate  right  of  action  for  the  injuries  to 
the  reversion,  when  it  was  in  its  power  to  take  to  itself  such 
reversion,  and  deprive  the  plaintiff  of  his  character  as  land- 
lord, without  which  he  cannot  maintain  this  action.    We  do 
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not  think,  therefore,  there  was  any  error  in  refiidng  to  give  the 
instruction  asked,  nor  the  instruction  given  by  the  coort,  to 
the  effect  that  the  remedy  of  the  plaintiff  was  delayed  until 
the  expiration  of  the  time  mentioned  in  the  contract,  or  the 
further  instruction  that  the  plaintiff  could  not  have  main- 
tained an  action  for  waste  during  the  time  of  the  lease, 
because  he  would  have  been  met  by  the  contract,  except  as 
to  the  criticism  in  respect  of  the  possession,  which  is  not 
material. 

The  next  assignment  of  error  is  to  this  instruction:  *'  If^ 
through  the  defendant  getting  into  lawsuits,  the  property 
went  into  the  hands  of  a  receiver,  this  plaintiff  is  not  respon- 
sible for  that.    He  had  nothing  to  do  with  that  lawsuit;  he  is 
an  outside  party  altogether.    Although  the  other  party  might 
have  been  unfortunate,  it  would  have  to  answer  damages  to 
Mr.  Powell  for  any  damages  occurring.    It  was  the  defend- 
ant's business  to  deliver  up  the  property  at  the  end  of  Ave 
years  in  a  good  condition.''    It  appears  by  the  record  that  the 
alleged  acts  of  waste,  or  at  least  the  greater  portion  of  them, 
occurred  while  the  property  of  the  railroad  company  was  in 
the  hands  of  a  receiver.    The  oounsel  for  the  defendant  con- 
tends that,  aside  from  the  instruction  being  misleading  in 
its  concluding  portion,  it  assumes  that  the  defendant  is  re- 
sponsible for  the  acts  of  the  receiver.    It  is  no  doubt  true, 
as  the  authorities  cited  show,  that  it  has  often  been  held  that 
a  railroad  comi>any  is  not  liable  for  injuries  inflicted  by  a 
receiver,  or  his  servants,  while  the  property  was  in  his  posses- 
sion as  such  receiver,  and  when  it  was  out  of  the  possession  of 
the  railroad  comi>any,  and  it  had  no  control  over  it:  Ohio  etc, 
R.  R.  Co.  V.  Davis,  23  Ind.  560;  85  Am.  Dec.  477;  Metz  v. 
Buffalo  etc.  R.  R.  Co.,  58  N.  Y.  61;  17  Am.  Rep.  201;  Daviay. 
Duncan,  Cir.  Ct.  Miss.,  1884.    In  such  cases  the  possession  of 
the  receiver  is  not  the  possession  of  the  railroad  company,  but 
his  possession  is  the  possession  of  the  court  by  whom  he  is 
appointed  and  controlled.    Hence  the  acts  of  the  receiver  are 
not  the  acts  of  the  company,  nor  can  it  control  the  receiver  or 
his  servants.    The  reason  is,  there  is  no  principle  of  agency 
existing  between  them,  or  relation  of  master  and  servant, 
whfch  renders  the  railroad  company  liable  for  the  acts  of  the 
receiver  or  his  employees.    But  how  is  this  principle  to  be 
evoked  to  excuse  the  defendant  for  the  alleged  waste.    There 
is  no  pretedse  that  the  plaintiff  was  in  any  way  connected 
with  causing  or  asking  for  the  appointment  of  a  receiver  for 
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the  defendant,  or  that  he  has  done  any  act  which  operates  or 
has  operated  to  work  an  ouster  or  eviction. 

The  only  question  in  the  present  action  is,  whether  the 
covenant  is  excused  by  the  fact  that  the  breach  is  caused  by 
the  act  of  a  stranger.  As  before  stated,  the  implied  obligation 
of  the  tenant  to  treat  the  premises  in  such  a  manner  that  no 
substantial  injury  shall  happen  to  them  is  as  much  a  part  and 
parcel  of  the  contract  as  if  incorporated  in  it  by  express  lan- 
guage. "  It  results  from  the  relation  of  landlord  and  tenant 
between  the  parties  which  the  contract  creates  ":  United  States 
V.  Bostmeky  94  U.  S.  66.  Whenever  a  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it 
good,  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  such  lia- 
bilities by  his  contract:  Per  Lord  Ellenborough,  in  Atkimon 
V.  Riiehiey  10  East,  530.  ''And  therefore,"  says  Mr.  Piatt,  "  if 
a  lessee  covenants  to  repair  a  house,  though  it  be  destroyed 
by  lightning,  or  thrown  down  by  enemies,  yet  he  ought  to 
repair  it":  Piatt  on  Covenants,  sec.  682;  Paradine  v.  Janef 
Aleyn,  27.  As  a  consequence  of  this  doctrine  of  the  law,  in  the 
absence  of  special  agreement,  a  lessee  is  liable  to  his  lessor  for 
all  waste  by  whomsoever  committed,  and  may  have  his  action 
over  against  the  actual  wrong-doer:  Cook  v.  Champlain  Trans* 
Co.y  1  Denio,  91;  Parrott  v.  Barney^  2  Abb.  Adm.  197. 

Said  Beardsley,  J.:  "The  plaintiff  claims  that  the  mill  was 
destroyed  by  the  wrongful  acts  of  the  defendants;  and  if  so,  it 
was  waste,  for  which  the  plaintiff,  being  tenant*for  years,  was 
responsible."  "  It  is  common  learning,"  said  Heath,  J.,  in 
AtUrsoU  V.  StewnSf  1  Taunt  198,  ''  that  every  lessee  of  land, 
whether  for  life  or  years,  is  liable  in  an  action  for  waste  to  his 
lessor,  for  all  waste  done  on  the  land  in  the  lease,  by  whomso- 
ever  it  may  be  committed."  Chambers,  J.,  said:  *'  The  situa- 
tion of  the  tenant  is  extremely  analogous  to  that  of  a  common 
carrier  to  prevent  collusion  (and  not  the  presumption  of  actual 
oollusion);  both  are  charged  with  the  protection  of  the  property 
intrusted  to  them  against  all  but  the  acts  of  Grod  and  the  king's 
enemies;  and  as  the  tenant  in  one  case  is  charged  with  the 
actual  commission  of  the  waste  done  by  others,  so  in  the  other 
case  the  carrier  is  charged  with  actual  default  and  negligence, 
though  he  loses  the  goods  by  that  which  was  irresistible,  or  by 
fraud,  against  which  no  ordinary  degree  of  care  and  caution 
could  have  protected  him."  Lord  Coke  is  not  less  explicit,  for 
he  says:  '*  Tenants  by  the  curtesy,  tenants  in  dower,  tenants 
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for  life,  years,  etc.,  shall  answer  for  the  waste  done  by  a 
stranger,  and  shall  take  the  remedy  over":  4  Kent's  Com.  77; 
8  Bla.  Com.  228;  Comyns  on  Landlord  and  Tenant,  188;  Cools 
V.  Champlain  Trans.  Co.y  1  Denio,  91;  Austin  v.  Hudson  River 
R.  R.  Co,,  25  N.  Y.  340.  As  the  defendant  was  bound  to  an- 
swer to  the  plaintiff  for  the  waste,  and  had  his  remedy  over 
against  the  receiver,  if  wrong-doer,  or  apply  to  the  court,  who 
would  not  permit  its  possession  to  result  in  wrong  for  the 
necessary  protection  or  relief,  it  results  that  the  plaintiff  is 
entitled  to  recover,  and  there  was  no  error  in  the  instruction. 

It  is  next  claimed  that  the  plaintiff  by  his  former  action  for 
the  purchase  price  waived  his  right  to  sue  for  damages  under 
the  lease,  and  by  said  election  of  remedies  barred  the  present 
action.  This  must  proceed  on  the  assumption  that  the  plain- 
tiff had  a  right  of  action  under  the  contract  of  sale  at  the  time 
it  was  brought.  The  facta  are,  that  neither  the  defendant  at 
any  time  during  the  term,  or  the  plaintiff  on  its  ezpiraticxiy 
put  the  other  in  default,  but  permitted  such  contract  to  lapse, 
and  consequently,  as  was  held  in  Powell  v.  Dayton^  S.  &0.  R. 
R.  R.  Co,,  14  Or.  356,  no  right  of  action  could  be  based  upon  it, 
and  the  complaint  was  dismissed.  If  the  plaintiff  had  infused 
vitality  into  that  contract  by  tendering  a  deed,  and  then  the 
defendant  had  refused  to  accept  or  perform  under  it,  he  would 
have  had  an  action  for  the  purchase  price  upon  it;  but  then 
he  would  have  had  no  lease,  or  right  to  bring  an  action  for 
damages  on  it.  This  is  not  a  case  where  the  remedies  are 
concurrent,  antl  an  election  between  them  once  being  made, 
the  right  to  follow  the  other  is  gone  forever. 

Upon  the  further  point  in  respect  to  the  dissolution  of  the 
defendant,  it  is  sufficient  to  say  that  we  are  unable  to  reach 
the  result  claimed  by  counsel  for  the  defendant,  and  upon  the 
whole  case  think  the  judgment  must  be  affirmed,  and  it  is  so 
ordered. 


Waste,  Action  tor  is  not  Defeated  bt  Tbanshk  of  the  prnmim, 
pending  the  action,  by  the  pUiintiff  to  the  defendant:  Dkkmaon  ▼.  ITcqior,  48 
Md.  583;  30  Am.  Rep.  492. 

In  Action  bt  Owner  for  Damages  Sustaiked  whils  pRoraBrr  was 
Leased  to  another  party,  he  is  not  entitled  to  recover,  if  it  appean  that  tfaa 
injury  was  committed  before  the  property  was  leased,  and  whila  ht  ipm 
owner  in  fee:  Mcdmnel  t.  Kibbe,  33  HI.  175;  86  Aul  Dea  26N 
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Barton  v.  Saundbbs* 

[U  Obmov.  SL] 

JuuBDicnoir.  —  Wherb  Coitbt  Aoquibxb  JuBiBDiOTioar  otib  Subjbot- 
MATTXB  AHB  Pebsov,  it  boooiiiet  its  right  and  duty  to  determine  every 
qneetion  which  may  ariae  in  the  canae  withont  interference  from  any 
other  tribnnaL 

Wbit  or  Hakbah  Ck>BFU8  canrot  Rbaoh  Ebbobs  or  irr^gnlaritiee  which 
render  proceedings  Toidable  merely,  bnt  only  each  defects  in  substance 
as  renders  the  process  or  judgment  absolutely  void. 

IfAH^Ag  Ck>BFUB.  — PBB80N  AbBBSTBD  15  ClYIL  AonOM  WIU.  MOT  BB   DlS- 

OHABOBD  ON  Habbas  Cobpus,  on  the  ground  that  the  affidavit  of  arrest 
only  states  in  the  statutory  language  that  the  "defendant  has  been 
gnflty  of  a  fraud  in  contracting  the  debt "  sued  on,  etc.,  without  alleging 
the  facts  constituting  the  frauds  such  defect  being  an  irregularity  or 
error  rendering  the  process  voidable  only,  and  not  absolutely  void. 
Habbas  Cobpvs.  — It  IB  Unamswebablb  Rbtubb  to  Wbit  or  Habbaw  CIob- 
ruB  that  the  court  had  jurisdiction  in  which  the  action  was  pending,  and 
out  of  which  the  writ  of  arrest  was  issued,  and  was  competent  to  correct 
any  error  or  abuse  of  its  powers,  or  to  set  it  aside  if  erroneously  issued. 

R,  EaHn^  and  Cox^  Smithy  and  Tealy  for  the  appellant. 

T.  H.  Crawford^  and  Eamsey  and  BingJuimj  for  the  respond- 
ent. 

Lord,  C.  J.  This  is  an  appeal  brought  to  reverse  a  judg- 
ment discharging  the  plaintiff  from  arrest,  in  a  habeas  corpus 
proceeding.  The  facts  are  these:  The  *  Mercantile  Company 
commenced  an  action  in  the  circuit  court  against  the  plaintiff 
to  recover  a  certain  sum  of  money,  and  in  said  action  procured 
a  writ  of  arrest  to  be  issued,  and  the  plaintiff  taken  into  cus- 
tody by  the  defendant's  intestate,  who  was  then  the  sheriff  of 
Union  County.  Shortly  thereafter  the  plaintiff  sued  out  a 
writ  of  habeas  corpus  before  the  county  judge  of  said  county, 
upon  which  an  order  was  made  discharging  him  from  arrest, 
and  from  this  order  the  defendant  appealed  to  the  circuit 
court,  where  a  judgment  was  rendered  affirming  the  judgment 
of  the  county  court.  The  defendant's  intestate  died,  and  she, 
being  appointed  his  administratrix,  was  substituted  in  his 
stead,  and  prosecutes  this  appeal.  The  case  rests  mainly  on 
the  sufficiency  of  the  affidavit  for  the  writ  of  arrest,  which 
alleged  as  the  ground  therefor  "that  the  defendant  [plaintiff 
here]  has  been  guilty  of  fraud  in  contracting  the  said  debt, 
and  that  defendant  has  removed  and  disposed  of  his  property 
with  intent  to  defraud  his  creditors." 

Our  statute  provides  that  no  person  shall  be  arrested  in  an 
action  at  law,  except,  among  other  casep,  in  the  following  in- 
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Biancee:  **4.  When  the  defendant  has  been  guilty  of  a  fraud 
in  contracting  the  debt,"  etc.;  and  ^'5.  When  the  defendant 
has  removed  or  disposed  of  his  property,  or  is  about  to  do  bo, 
with  intent  to  defraud  his  creditors":  Hill's  Code,  sec.  108. 
It  also  provides  how,  at  any  time  after  the  commencement  of 
the  action,  the  plaintiff  may  entitle  himself  to  a  writ  of  arrest, 
etc.,  and  that  the  affidavit  required  may  be  either  positive  or 
upon  information  and  belief,  etc.:  Id.,  sec.  109,  subds.  1,  2. 
And  finally,  for  the  protection  of  the  defendant,  it  is  also  fur- 
ther provided  that  ''a  defendant  arrested  may  at  any  time 
before  judgment  apply  on  motion  to  the  court,  or  the  judge 
thereof,  in  which  the  action  is  pending,  upon  notice  to  the 
plaintiff,  to  vacate  the  writ  of  arrest":  Id.,  sec.  130;  and  that 
'^  if  the  motion  be  made  upon  affidavits  or  other  proofs  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  affidavits,  or  other  proofs  in  addition  to 
those  upon  which  the  writ  was  issued.  If  upon  the  hearing 
of  such  motion  it  shall  satisfactorily  appear  that  there  was 
not  sufficient  cause  to  allow  the  writ,  the  same  shall  be 
vacated":  Id.,  sec.  131. 

Upon  habeas  eorpusj  it  is  provided  that  "if  it  appear  on 
the  return  that  the  prisoner  is  in  custody  by  virtue  of  an  order 
or  civil  process  of  any  court  legally  constituted,  or  issued  by 
an  officer  in  course  of  judicial  proceedings  before  him,  author- 
ized by  law,  such  prisoner  shall  only  be  discharged  in  the  fol- 
lowing cases:  8.  When  the  order  or  process  is  defective  in 
some  matter  of  substance  required  by  law,  rendering  such  pro- 
cess void;  4.  When  the  order  or  process,  though  in  proper 
form,  has  been  issued  in  a  case  not  allowed  by  law;  5.  When 
the  order  or  process  is  not  authorized  by  any  judgment  or  de- 
cree of  any  court,  nor  by  any  provision  of  law":  Hill's  Code, 
sec.  622. 

These  different  provisions  of  our  code  have  been  grouped  for 
the  purpose  of  showing  some  of  the  grounds  for  which  an  ar- 
rest is  allowed,  the  mode  to  be  pursued  in  obtaining  the  writ, 
and  in  case  of  any  defect,  how  it  may  be  vacated  and  the  pris- 
oner discharged  by  a  proceeding  in  the  court  in  which  the 
action  is  pending;  and  also  to  show  some  of  the  grounds  which 
will  authorize  a  court  to  discharge  a  prisoner  in  custody  as  an 
unlawful  restraint  of  his  liberty.  The  contention  of  counsel 
for  the  plaintiff  is,  that  the  proceeding  for  arrest  was  void  on 
its  face,  and  therefore  authorized  the  court  to  inquire,  and  to 
discharge  him  as  unlawfully  restrained  of  his  liberty.    This 
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contention  is  based  on  the  idea  that  the  affidavit  oonetitutes  a 
part  of  the  process,  and  as  it  did  not  set  forth  the  probative 
facts  constituting  the  alleged  fraud,  it  was  fatally  defective  on 
its  face. 

The  question  then  is,  whether  the  process  has  the  sanction 
jind  authority  of  law;  for  it  will  be  admitted,  if  there  was  no 
authority  to  arrest  the  defendant,  he  should  be  discharged. 
When  the  code  declares  that  the  prisoner  in  a  haheaa  corpus 
proceeding  shall  be  discharged  in  certain  cases,  when  in  cus- 
tody under  civil  process,  we  shall  give  the  prisoner  the  benefit 
of  the  equity  of  the  statute  by  assuming  that  he  shall  be  dis- 
charged in  such  cases.  That  is  to  say,  when  it  shall  appear  on 
the  return  of  the  writ  that  the  order  or  process  was  defective 
in  some  matter  of  substance  required  by  law,  rendering  such 
process  void,  or  that  the  process,  though  in  proper  form,  had 
been  issued  in  a  case  not  allowed  by  law,  or  that  the  process 
is  not  authorised  by  any  judgment  or  decree  of  any  court,  nor 
by  any  provision  of  law:  Hill's  Code,  sec.  622,  subds.  8,  4,  6. 
It  is  an  elementary  principle  that  where  a  court  acquires  juris- 
diction over  the  subject-matter  and  the  person,  it  becomes  its 
right  and  duty  to  determine  every  question  which  may  arise 
in  the  cause  without  interference  from  any  other  tribunaL 
Upon  the  facts  as  disclosed  by  this  record,  it  cannot  be  dis- 
puted but  that  the  court  had  full  and  complete  jurisdiction, 
under  the  statute,  of  the  subject-matter  of  the  proceeding  and 
of  the  person  of  the  defendant,  and  was  competent  to  correct 
any  abuse  of  its  process,  or  discharge  the  prisoner  if  it  should 
satisfactorily  appear  there  was  no  cause  for  the  arrest 

The  cause  of  action,  the  affidavit  for  a  writ  of  arrest  and 
the  grounds  thereof,  the  issuing  of  the  writ,  etc.,  were  all  mat* 
ters  not  only  within  the  jurisdiction  of  the  court,  but  the  pro- 
cess shows  that  it  was  issued  in  a  case  allowed  by  law  and  in 
the  language  of  its  provisions.  Hence  the  case  does  not  come 
within  any  of  the  subdivisions  of  section  622  of  the  habeas 
carpus  provisions,  unless  it  be  subdivision  3  of  that  section, 
that  the  process  was  defective  in  some  matter  of  substance  re- 
quired by  law,  rendering  such  process  void.  "  When  the  re- 
turn shows,''  says  Mr.  Hurd,  '^  a  detainer  under  legal  process, 
the  only  proper  points  for  examination  are  the  existence,  va- 
lidity, and  present  legal  force  of  the  process":  Hurd  on  Habeas 
Corpus,  832.  Looking  at  this,  what  is  the  ground  or  defect 
of  substance  in  the  process,  if  the  affidavit  be  a  part  of  it, 
which  renders  it  void?    The  counsel  answers,  the  defect  is 


264  Babton  i;.  Saunders.  [Oregon,, 

not  stating  the  facts  in  what  the  fraud  consists;  that  the  affi- 
davit only  states  in  the  language  of  the  statute  that  the  "  de- 
fendant has  been  guilty  of  a  fraud  in  contracting  the  debt," 
etc.,  instead  of  setting  forth  the  facts  constituting  the  frauds 
or  cause  of  arrest;  in  a  word,  that  facts  are  not  set  forth,  but 
conclusions  of  law.  '^But,"  says  Mr.  Hurd,  ^'a  proceeding 
defective  for  irregularity  and  one  void  for  illegality  maybe  re- 
versed upon  error  or  certiorariy  but  it  is  the  latter  defect  only^ 
which  gives  authority  to  discharge  on  Jiabeas  eorpm^^:  Id» 
827. 

Errors  or  irregularities  which  render  proceedings  voidable- 
merely,  the  writ  of  habeas  corpus  cannot  reach,  but  only  such 
defects  in  substance  as  renders  the  process  or  judgment  abso- 
lutely void.  An  irregularity  is  defined  to  be  "  the  want  of  ad- 
herence to  some  prescribed  rule  or  mode  of  proceeding,  and  it 
consists  either  in  omitting  to  do  something  that  is  necessary 
for  the  due  and  orderly  conducting  of  a  suit,  or  doing  it  in  aa 
unreasonable  time  or  improper  manner":  Tidd's  Practice,  434. 
*'  It  is  the  technical  term  for  every  defect  in  practical  proceed- 
ings, or  the  mode  of  conducting  an  action  or  defense,  as  dis- 
tinguished from  defects  in  pleadings.  On  the  other  hand,, 
illegality  is  properly  predictable  of  radical  defects  only,  and 
signifies  that  which  is  contrary  to  the  principles  of  law  a» 
distinguished  from  mere  rules  of  procedure.  It  denotes  a 
complete  defect  in  the  proceedings":  Id.  435;  Hurd  on 
Habeas  Corpus,  333.  The  allegation  of  the  affidavit  is,  in 
the  language  of  the  statute,  declared  to  be  a  ground  which  au- 
thorizes the  issuance  of  the  writ  of  arrest.  Was  the  substan- 
tive fact  relied  upon  as  stated  a  radical  defect,  or  only,  to  say 
the  most,  an  irreg^ularity  or  error,  within  the  meaning  of  the- 
distinction  taken,  rendering  the  process  only  voidable?  A 
process  is  not  a  nullity  because  it  was  issued  imprudently,  or 
in  a  manner  not  warranted  by  law.  There  must  be  a  defect  of 
substance,  or  the  omission  to  allege  something  material,  and 
without  which  the  affidavit  would  be  a  nullity.  Where  the 
matter  is  itself  insufficient,  without  reference  to  the  manner  of 
stating  it,  it  goes  to  the  substance,  but  where  it  goes  to  the 
manner  of  stating  it,  the  defect  is  merely  formal.  The  matter 
here  alleged  is  fraud  in  contradicting  the  obligation,  which  by 
the  express  words  of  the  statute  is  itself  sufficient  to  authoriie* 
a  writ  of  arrest,  and  the  objection  in  not  stating  the  facts  in 
which  the  fraud  consists  goes  only  to  the  manner  of  statinfp 
it,  and  is  not  a  defect  of  substance.  This  is  even  true  as  tested 
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by  the  stricter  rales  of  pleading.  "If  the  pleading,"  says  Mr. 
Poraeroy,  "should  aver  conclusions  of  law  in  place  of  fact,  as 
claimed  here,  the  resulting  insufficiency  and  imperfection 
would  pertain  to  form  rather  than  substance,  and  the  mode  of 
correction  would  be  by  a  motion,  and  not  by  a  demurrer": 
Pomeroy  on  Remedies,  sec.  549. 

The  elements  of  fact  and  law  are  so  blended  in  the  affidavit, 
taken  as  a  whole,  that  no  one  can  fail  to  understand  the  nature 
of  the  transaction  and  the  ground  of  arrest,  and  in  such  case 
the  rule  is  invariable  that  the  pleading  cannot  be  treated  as  a 
nullity,  but  that  the  party  must  avoid  or  cofrect  it  by  motion: 
Bliss  on  Code  Pleading,  sec.  213.  We  do  not  mean  to  say  that 
the  facts  relied  upon  must  not  be  stated.  No  rule  of  pleading 
is  better  established  than  that  facts  must  be  stated,  and  not 
legal  conclusions,  and  that  fraud,  when  pleaded,  must  state 
the  facts  upon  which  the  charge  is  based.  The  point  that  we 
make  is,  that  it  is  no  "such  radical  defect  Its  renders  the  pro- 
ceeding in  which  it  occurs  totally  null  and  void,  of  no  avail 
and  effect  whatever,  and  incapable  of  being  made  so."  It  is 
not  an  omission  of  some  material  matter;  the  fraud  is  alleged, 
and  that  is  the  substance  of  the  ground  of  arrest,  and  sufficient 
to  authorize  the  writ;  but  the  fact  that  such  material  matter 
is  defectively  stated  does  not  render  the  process  void,  because 
it  is  an  error  or  irregularity  which  may  be  corrected  on  motion 
in  the  court  in  which  the  action  is  pending,  and  not  an  ille- 
gality which  renders  the  process  void  from  the  beginning. 
"There  is  a  great  difference,"  said  Chief  Justice  De  Grey, 
"  between  erroneous  process  and  void  process.  The  first  stands 
valid  and  good  until  it  be  reversed;  the  latter  is  an  absolute 
nullity  from  the  beginning":  Parsons  v.  Xoj/cl,  3  Wils.  345. 
The  writ  of  habeas  corpus  was  not  designed  to  operate  as  a 
writ  of  error  or  certiorari^  and  does  not  have  their  force  and 
effect. 

It  was  not  intended  to  correct  errors  or  irregularities  which 
only  have  the  effect  to  render  proceedings  voidable  merely,  but 
such  only  as  render  them  absolutely  void.  That  it  is  the 
proper  remedy,  and  may  be  resorted  to  for  relief  from  every 
illegal  imprisonment,  no  one  will  deny,  and  for  this  salutary 
purpose  the  doors  of  every  court  of  justice  invested  with  the 
power  to  issue  the  writ  ought  to- stand  wide  open;  but  it  can- 
not be  used  to  subvert  the  law  and  usurp  the  power  of  appel- 
late courts,  or  interfere  and  review  the  proceedings  of  other 
courts. 
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Imprisonment  under  an  order  or  process  irregularly  issnorl, 
which  may  be  set  aside,  constitutes  no  ground  for  its  issuance. 
*'  To  put  it  to  such  use,"  said  Sanderson,  J.,  "  would  be  to  con- 
vert it  into  a  writ  of  error,  and  confer  upon  every  officer  who 
has  authority  to  issue  the  writ  appellate  jurisdiction  over 
the  orders  and  judgment  of  the  highest  tribunals  in  the  land. 
County  judges,  though  occupying  an  inferior  position  and  ex- 
ercising an  inferior  jurisdiction,  would  be,  by  such  a  rule,  em- 
powered to  review  and  practically  reverse  the  judgments  and 
orders  of  the  district  courts,  and  of  the  supreme  court  itself 
and  also  the  federal  courts  exercising  jurisdiction  within  the 
state.  Establish  that  the  judgments  and  orders  of  courts  may 
be  reviewed  on  habeas  corpus  upon  the  grounds  of  error,  and 
appeals  for  the  correction  of  errors  may  be  dispensed  with  in 
all  cases  in  which  the  arrest  or  imprisonment  of  persons  is 
allowed.  Every  criminal  action,  every  civil  action  in  which 
an  arrest  is  given,  and  every  proceeding  for  contempt,.^ould 
be  brought  to  the  supreme  court  by  writs  of  habeas  corpus.  Not 
only  that,  but,  as  already  suggested,  inferior  tribunals  would  be 
called  upon  to  review  the  judgments  of  superior  tribunals,  and 
tribimals  of  equal  grade  to  interfere  and  review  each  other's 
proceedings.  Such  a  rule  would  render  all  judicial  proceed- 
ings amorphous,  and  lead  to  the  utmost  confusion  and  disorder. 
It  is  well  settled  that  habeas  corpus  can  be  put  to  no  such  use, 
and  that  its  functions,  where  the  party  who  has  appealed  to 
its  aid  is  in  custody  under  process,  do  not  extend  beyond  the 
inquiry  into  the  jurisdiction  of  the  court  by  which  it  was  is- 
sued, and  the  validity  of  its  process  upon  its  face":  Ex  parte 
MeCuUough,  35  CaL  100;  PeofHe  v.  CasselSy  6  Hill,  167.  That 
the  court  had  jurisdiction  in  which  the  action  was  pending, 
and  out  of  which  the  writ  of  arrest  was  issued,  and  was  com- 
petent to  correct  any  error  or  abuse  of  its  process,  or  to  set  it 
aside  if  erroneously  issued,  is  an  unanswerable  return  to  a  writ 
of  habeas  corpus.  This  result  renders  it  unnecessary  to  examine 
other  questions. 

The  judgment  is  error,  and  is  reversed,  and  writ  dismissed. 


Habiis  oobpus  oavnot  vm  UsiD  TO  Rivixw  Braobs  OB  [aBBQUlJUtrrUSt 
BemwttU  Com,  146  Mass.  489;  4  Am.  St  Rep.  344»  and  oases  ooUected  in 
note  348;  Eio  parte  Kitchen,  10  Kev.  178;  Stale  ▼.  Neel,  4S  Ark.  283;  Bx  parte 
ZeMteAi;  72  CaL  63. 

Undkb  Wbtt  of  Habeas  Oobfus,  KoTHuro  wnx  bb  Inquibbd  into  bat 
the  yalidity  of  the  proosss  upon  its  £ace^  and  the  Jnrisdiotun  «f  the  eonrt 
which  issaed  it:  State  v.  Neel,  48  Ark.  283. 
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CcumiTonDirALnT  or  Aor  uKDia  WmoB  Tamtt  bis  vama  CVnmonD 
may  be  inqoiied  into  on  kabeaa  corpua:  Bx  parte  Bo$eMaitp  19  Not.  439;  8 
Am.  St.  B«p.  901»  and  casas  collected  in  note  903. 

Writ  ov  Habeas  OoBPua,  as  Known  and  Usii>  at  OomiON  Law,  oan- 
vor  BB  Abbooatid^  or  ita  ofiSeienoy  cortailed  by  legiaUtiTe  aotkmx  PecpU 
▼.  Lkeom^  60  K.  Y.  669;  19  Am.  Rep.  211. 


Stewart  v.  Huntbb. 

[16  OaagoN,  62.1 

FLBAUBO  abb  PBAOnOB.  — TbXAL  CoUBTB  SBDfTLD   NOT  iBSfBUOf   JUBIBS 

BT  Rbaoino  to  Thbm  an  opinion  of  the  court  in  aaother  oaaa.  If  thay 
desire  to  adopt  such  opinion  aa  the  law  of  the  case^  they  ahoold  copy 
from  it  the  portions  that  are  applicable,  and  delirer  them  as  their  own 
opinion  of  the  law. 

BBTRATSb — AnUCAL    BSbOAFXNO   TBOM    IIS   OwNBB  AND  WaNBBBIHO  ABOUT 

is  an  estray.  within  the  meaning  of  the  Oregon  statute  npon  that  sab- 
ject  Bnt  an  animal  tamed  npon  a  range  by  its  owner,  and  permit- 
ted to  ran  at  large,  is  not  an  estray,  althongh  its  owner  is  ignorant  of 
its  immediate  whereaboata^  so  long  as  it  does  not  wander  from  the  range 
and  become  lost. 

Takbio  uf  Estbat  Profbb,  Pubsuant  to  Law,  and  Causivo  It  to  bb 
Sold  in  order  to  reimburse  the  party  for  the  reasonable  expenses  in- 
corredy  is  not  depriving  the  owner  of  his  property  '' without  due  pro* 
oess  of  law,"  but  ia  a  preservation  of  it  for  his  benefit. 

Ba^BATSb  ^Faot  that  Animal  is  Brandbd  Fubnibhbi  Bvibbnob  of  its 
ownership^  bnt  is  not  oonstmotivo  notice  that  it  belongs  to  the  party 
branding  it^  althongh  the  brand  is  reeorded. 

iZ.  Eakin  and  Brother^  for  the  appellant 

/.  R.  OrUes  and  C.  H.  Finn^  for  the  respondent. 

Thatbb,  J.  This  appeal  comes  here  from  a  judgment  of 
the  drcnit  ooart  for  the  county  of  Union.  The  appellant 
commenced  an  action  in  that  court  against  the  respondent  to 
recover  the  possession  of  a  certain  mare  and  colt  alleged  to 
be  wrongfully  detained  by  the  respondent.  The  respondent 
claims  to  have  taken  up  the  animals  under  the  statute  of  the 
state  relating  to  estrays.  A  trial  by  jury  was  had  in  the  cir- 
cuit oourty  which  resulted  in  a  verdict  for  the  respondent,  upon 
which  the  judgment  appealed  from  was  entered. 

The  main  question  of  law  we  are  called  upon  to  decide 
arises  out  of  the  instructions  of  the  court  to  the  jury.  It  was 
strongly  contested  in  the  circuit  court  as  to  whether  the  ani- 
mals were  estrays  or  not.  It  appears  that  the  mare  and  colt 
were  running  upon  the  range  in  the  vicinity  of  the  respondent's 
residencey  and  seem  to  have  gotten  with  his  stock,  which  was 
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also  running  upon  the  range  at  the  time.  The  range  was  a 
large  section  of  open  conntry,  and  was  pastured  by  different 
owners  of  stock.  The  mare  had  been  branded  at  the  time  she 
was  taken  up  with  the  appellant's  brand,  which  a  long  time 
prior  thereto  had  been  recorded  in  the  office  of  the  clerk  of 
the  county  of  Union.  The  appellant's  counsel  contended  in 
the  circuit  court,  and  claims  here,  that  the  record  of  the  brand 
was  notice  to  the  respondent  of  the  ownership  of  the  animal. 
He  also  contended  that  stock  running  upon  a  range,  under 
such  circumstances  as  the  animals  in  question  ran  there,  could 
not  be  regarded  as  estrays.  It  appears  from  the  evidence  in 
the  case  that  such  stock  was  allowed  to  run  out  all  winter, 
and  very  little  of  it  was  fed.  The  question  as  to  whether  the 
animals  were  estrays  or  not  was  a  very  proper  one  for  the  jury 
to  determine,  after  beipg  instructed  as  to  what  constituted  an 
estray  under  the  statute  referred  to. 

The  circuit  court  in  giving  instructions  upon  that  point  con- 
fined itself  almost  entirely  to  reading  to  the  jury  the  opinion 
of  this  court  in  Shepherd  v.  Hawleyj  4  Or.  206.  The  bill  of  ex- 
ceptions states  that  "after  the  argument  of  counsel,  the  court 
instructed  the  jury  upon  the  law,  and  read  to  the  jury  as  the 
law  of  the  case  the  opinion  of  the  court  in,"  etc.,  referring  to 
Shepherd  v.  Hawley^  eupra.  After  the  jury  had  been  out  a  while 
and  could  not  agree,  they  returned  to  the  court-room  for  fur- 
ther instructions  as  to  what  constituted  an  estray,  and  were 
further  instructed  by  the  court  thereon,  and  again  retired;  but 
again  failing  to  agree,  again  returned  for  further  instructions 
upon  what  constituted  an  estray,  and  the  court  again  read  to 
the  jury  the  opinion  in  the  case  of  Shepherd  v.  Hauley^BUpra^ 
and  otherwise  instructed  them.  Thereupon  counsel  for  plain- 
tiff asked  the  court  to  instruct  that  under  said  case  of  Shep* 
herd  V.  Hawley^  eupra^  "  that  an  animal  on  the  range,  where  it 
is  placed  or  permitted  to  run  by  its  owner,  is  not  an  estray," — 
which  instruction  the  court  refused  to  give,  and  plaintiff's 
counsel  excepted.  The  jury  then  retired,  and  returned  the 
verdict  before  mentioned.  In  Shepherd  v.  JJaiofey,  Mfpra,  it 
was  contended  on  the  part  of  the  appellant  that  a  breachy  or 
vicious  animal  running  at  large  about  the  premises  of  a  house- 
holder might  be  taken  up  and  posted  during  any  month, 
although  the  owner  of  said  animal  was  well  known  to  the 
person  taking  it  up.  That  was  the  principal  question  this 
oourt  was  required  to  decide  in  that  case. 

The  question  as  to  what  constituted  an  estray  was  before 
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the  oonrt,  and  passed  upon  in  its  opinion.  Beading  the  opinion 
of  the  court  in  that  case  was  therefore  liable  to  mislead  them. 
The  main  point  in  the  opinion  was  not  at  all  analogous  to  the 
one  involved  in  this  case.  It  may  have  been  that  the  circuit 
court  only  read  to  the  jury  the  part  of  the  said  opinion  bearing 
upon  the  question  as  to  what  constituted  an  estray;  but  the 
bill  of  exceptions  would  seem  to  imply  that  the  court  read  the 
entire  opinion  to  the  jury.  At  all  events,  the  jury  seem  to 
have  been  very  much  embarrassed  in  regard  to  the  question. 
And  when  the  appellant's  counsel  requested  the  instruction 
referred  to,  and  the  court  refused  to  give  it^  the  impression 
left  upon  their  minds  must  have  been  that  the  part  of  the 
opinion  which  the  appellant's  counsel  had  in  view  when  he  re- 
quested the  said  instruction  to  be  given  was  not  to  be  consid- 
ered apart  from  the  remainder  of  the  opinion.  It  is  apparent 
that  the  submitting  of  the  opinion  in  Shepherd  v.  Hawleyj 
supra^  as  the  law  of  the  case  which  the  jury  were  considering, 
as  shown  by  the  bill  of  exceptions,  was  calculated  to  mislead 
them.    This  was  error:  Talmage  v.  Davenport^  31  N.  J.  L.  661. 

Trial  courts  should  not  instruct  juries  in  that  manner.  If 
they  desire  to- adopt  the  opinion  of  a  court  in  another  case  as 
the  law  of  the  case  before  them,  they  should  copy  from  it  the 
portions  that  are  applicable,  and  deliver  them  as  their  own 
opinion  of  the  law.  To  attempt  to  instruct  a  jury  by  reading 
to  them  from  a  book  an  opinion  in  another  case  is  very  liable 
to  confuse  them.  The  decision  in  Shepherd  v.  Hawley,  supra 
as  to  what  constituted  an  estray,  is  undoubtedly  the  law.  An 
animal  that  has  escaped  from  its  owner  and  wanders  about 
is  an  estray,  within  the  meaning  of  the  statute  upon  that 
subject.  It  becomes  lost  to  the  owner;  and  when  it  attempts 
to  take  up  with  a  new  master,  and  habituate  itself  to  running 
at  large  about  his  premises,  he  is  authorised,  if  a  householder, 
to  take  it  up  in  the  manner  prescribed  by  the  statute.  Coun- 
sel for  appellant  contends  *^that  the  legislature  had  no  power 
to  authorise  a  person  to  take  up  and  dispose  of  animals  be- 
longing to  others,  as  provided  in  said  statute.  He  contends 
that  the  owner  of  property  cannot  be  divested  of  his  ownership 
in  that  manner." 

No  person  can  be  deprived  of  his  property  except  by  due 
process  of  law;  and  an  attempt  upon  the  part  of  the  legisla- 
ture to  authorise  one  person  to  take  and  dispose  of  the  prop- 
erty of  another,  and  thus  summarily  deprive  him  of  it,  would 
not  be  "  due  process  of  law,"  within  the  meaning  of  that  ex- 
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pression  as  used  in  the  constitution  of  the  state  and  of  the 
United  States.  But  the  taking  up  of  an  estray  proper  is  not 
the  depriving  the  owner  of  his  property  in  a  oonstitutional 
sense;  it  is  a  preservation  of  it  for  his  benefit.  The  animal  is 
beyond  his  control, — is  lost  as  to  him,  and  is  liable  to  perish 
unless  taken  up  and  cared  for  by  some  one.  The  person  in* 
terfering  with  the  animal  under  such  circumstances  confers 
upon  the  owner  a  benefit.  It  is  a  highly  meritorious  act 
when  done  in  good  faith;  and  the  law  gives  the  party  a  claim 
upon  the  animal  for  the  reasonable  expenses  incurred,  and 
authorizes  a  sale  of  it  in  order  to  reimburse  him.  The  re* 
mainder  of  the  proceeds  of  the  sale  is  deposited  for  the  owner. 
It  is  only  when  the  law  is  misconstrued  and  misapplied  that 
parties  affected  by  it  have  cause  to  complain.  Taking  up 
animals  as  estrays  which  are  not  such  is  an  abuse  of  the  law 
which  courts  and  juries  ought  not  to  tolerate.  An  animal 
turned  upon  a  range  like  the  one  referred  to,  and  permitted 
to  run  at  large,  would  not  be  an  estray  because  its  owner  was 
ignorant  of  its  present  whereabouts.  The  animal  is  expected 
to  roam  about,  under  such  circumstances,  and  its  particular 
habitation  be  to  him  a  mere  matter  of  conjecture.  He  does 
not  care  to  know  where  it  is,  supposing  that  he  can,  of  course^ 
bring  it  in  when  he  makes  his  "general  round-up.''  But  if 
he  is  then  unable  to  find  it,  or  if  it  has,  in  the  mean  time^ 
gone  beyond  the  section  of  country  in  which  it  was  expected 
to  run,  has  strayed  away  from  his  other  stock,  and  is  wander- 
ing about  in  a  distant  locality,  and  becomes  lost  to  him,  it  is 
an  estray. 

The  effect  of  the  verdict  of  the  jury  in  this  case  was  to  de- 
termine that  the  mare  and  colt  in  question  were  estrays,  and 
if  the  trial  judge  had  instructed  the  jury  as  to  what  consti- 
tuted an  estray,  when  the  case  was  submitted  to  them,  we 
would  not  have  undertaken  to  disturb  the  judgment  recov- 
ered; but  from  what  we  have  been  able  to  discover  from  the 
record,  we  must  conclude  that  they  were  not  informed  upon 
the  subject  beyond  what  they  were  enabled  to  learn  by  hear- 
ing the  opinion  in  the  other  case  read,  and  that  contained 
enough  diflerent  features  from  this  to  confound  their  under- 
standing completely.  We  have  considered  the  question  raised 
by  the  defendant's  counsel  as  to  the  effect  of  the  recording  of 
the  description  of  the  brand,  and  are  unable  to  agree  with  the 
view  which  the  counsel  attempts  to  maintain.  The  object  in 
having  such  a  record  made  is  to  prevent  other  parlies  from 


Feb.  1888.]  Stewabt  v.  Hunter.  271 

using  the  same  mark  or  brand.  When  a  person  has  a  de- 
scription of  that  kind  recorded,  it  is  a  notice  to  every  one  who 
maj  desire  to  adopt  a  brand  as  to  the  character  of  the  one 
he  has  adopted.  The  statute  provides  that  the  same  descrip- 
tion shall  not  be  recorded  for  more  than  one  resident  of  the 
same  county:  Misc.  Laws,  c.  33,  sec.  9.  This  provision  tends 
to  secure  a  person  in  the  solo  use  of  any  device  ho  may  adopt 
for  the  purpose  of  marking  his  stock.  Branding  stock  fur- 
nishes evidence  of  its  ownership,  though  it  does  not  constitute 
implied  notice  of  the  fact.  It  is  a  -circumstance  which  will 
aid  in  ascertaining  to  whom  it  belongs,  but  is  not  constructive 
notice  that  it  belongs  to  the  party  branding  it 

The  judgment  appealed  from  must  be  reversed,  and  the  case 
remanded  for  a  new  trial. 

LffaTBUonoN  WmcB  uab  Tksbmsoy  to  Mtblimp  Jury  should  not  bo 
givon:  SUOer.  Benkam,  23 Iowa»  164;  92  Am.  Deo.  416;  BcMnort  etc  J7.  2?. 
Co.  V.  Boydt  67  Md.  82;  1  Am.  St  Rep.  862;  or  should  be  explained  or  mod* 
ified:  Snydadxrr.  Brout^  61  SL  867;  99  Am.  Deo.  661. 

Jttdgs  irvxD  NOT  iHsnuTOT  Jury  on  Histort  or  Objiot  or  Law,  it  being 
•Dfficient  that  he  states  the  law  itself:  Lmooln  ▼.  Wright,  23  Pa.  St  76;  62 
Am.  Deo.  816. 

GnrxRAL  Featubrs  or  Estbay  Laws  in  ths  Unitkd  STAxn— THsnt 
CoNsrrnmoNAXJTY  ahb  Intxrfbotation.  —  The  eontnum  law  permiUed  a 
land'Owner  to  he  hU  own  aieenger,  or  to  minister  redress  to  hiinself  by  die* 
training  another's  eattle  damage-feasant:  8  Bla.  Com.  7;'  Mother  v.  JeweU, 
63  Me.  84,  88;  Cook  t.  Oregg,  46  N.  Y.  439.  Bat  the  matter  is  now  r^galated 
by  statutory  enactments  in  the  several  states,  providing  for  the  seizure  and 
tmpoonding  of  cattle  taken  damage-feasant,  and  for  their  sale,  if,  after  rea- 
sonablo  notice  to  redeem,  damages  and  expenses  are  not  paid.  A  statute  so 
providing  is  held  to  be  a  police  regulation  within  the  scope  of  governmental 
powers,  the  exercise  of  which  may  be  delegated  to  a  municipal  or  other  pub- 
lic oofporation;  and  it  is  not  violative  of  the  constitutional  provision  declar- 
ing that  no  person  "shall  be  deprived  of  life,  liberty,  or  property  but  by  due 
course  of  law  ":  DUkard  v.  Webb,  66  Ala.  468;  Bood  v.  MeCargar,  49  Cal.  117; 
Fort  8mUh  v.  Dodmm,  46  Ark.  296;  66  Am.  Rep.  689;  Squares  v.  Campbell, 
41  How.  IV.  193;  Bhir  v.  Forehand,  100  Mass.  136;  97  Am.  Dec  88,  note, 
where  the  deeisions  upon  the  subject  are  collected,  and  the  constitutionality 
of  estray  laws  discussed:  Compare  Sleseman  v.  Croaer,  80  Ind.  487.  As  a 
matter  of  faot»  almost  all  cities  and  large  towns  have  ordinances  forbidding 
estrays  and  animals  generally  to  run  at  large,  providing  pounds,  and  author- 
iiing  sales  to  meet  expenses.  And  it  is  only  when  such  ordinances  fail  to 
proteet  the  rights  of  the  owners  of  the  animals,  or  fail  to  furnish  them  the 
means  of  tedeeming  them  by  paying  the  proper  charges,  or  when  the  regula- 
tiona  prescribed  are  not  complied  with,  that  the  law  withholds  its  sanction: 
SMlHaafdr.WM,KJJaL4S8,416iCampbeUY.Emn8,^lil.Y.256.  All 
such  prooeeHingB  are  otrktt  Jurie,  in  aooordanoe  with  the  established  princi* 
ple^  that  when  by  ttatnte  a  special  aathority  is  given  to  particular  persons, 
•<*»<**=«"fl  this  lyuperty  of  lndividiuil%  it  must  be  stnotly  punued,  and  most 
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appear  upon  the  face  of  the  proceedings:  Sex  ▼.  Croie,  1  Cowp.  26;  Chaffet  ▼. 
Harrington,  60  Vt.  718.  The  language  of  the  anthorities  ia,  that  a  party  who 
justifies  the  taking  of  another's  property,  under  legal  authority  or  process, 
must  show  that  he  has  acted  strictly  in  conformity  with  the  requirements  of 
law;  otherwise,  he  will  be  considered  a  trespasser  ab  initiot  and  liable  to  an 
action  of  trespass  at  common  law:  Id.;  Coffin  v.  Field,  7  Cush.  355;  Utrauaer 
V.  Koner,  58  Pa.  St.  496;  DdrU  v.  Wielage^  18  Neb.  176;  Armbrtuterv.  WO- 
Bon,  43  Hun,  261,  264. 

An  estray  tecItnicaUy,  and  as  generally  understood  in  the  estray  laws,  is  an 
animal  of  which  the  owner  is  unknown:  Lyman  ▼.  O^aon,  18  Pick.  422,  426; 
a  beast  wandering  at  large,  or  lost*  or  whose  owner  is  unknown:  WaUevB  ▼. 
Olats,  29  Iowa,  439;  Shejjiherd  v.  Bawley,  4  Or.  206.  The  true  and  only  teat 
b,  that  the  animal  should  be  wandering,  and  that  the  owner  be  unknown  to 
the  person  who  takes  it  up  as  an  estray:  Kinney  v.  i?oe,  70  Iowa,  509,  511. 
See  Hardy  v.  Nye,  63  N.  H.  612.  Cattle  driven  along  a  road  in  charge  of  a 
herder,  and  which,  in  passing,  casually  eat  of  the  graas  growing  on  the  road- 
side, are  not  ''estray*' or  ''running  at  large,** within  the  Calif oxnia  estray 
act:  ThompBon  ▼.  Corpeiem,  52  CaL  663;  and  the  fact  that  the  herder  acci- 
dentally fails  asleep  while  attending  to  the  cattle  does  not  cause  them  to  be 
"running  at  large"  or  "estray,"  within  such  act:  Id.  So  when  cattle  are 
in  the  public  highway,  in  charge  of  a  person  directing  or  controlling  their 
movements,  they  are  not  "running  at  large,"  within  the  meaning  of  the 
Michigan  statute.  The  language  applies  to  animals  in  the  highway  without 
being  in  the  custody  or  under  the  control  of  any  person:  BertwhidU  v.  Oood' 
rich,  53  Mich.  457.  See  Blanek  v.  Hirth,  56  Id.  830.  But  under  the  usual 
definition  of  an  estray,  it  is  immaterial  how  the  animal  escaped  from  the 
owner, —  whether  by  his  voluntary  aot»  by  the  act  of  a  trespasser  upon  his 
premises,  or  by  a  thief.  Accordingly,  the  fact  that  a  horse  found  running  at 
largo  has  escaped  from  or  been  turned  loose  by  a  thief  will  not  prevent  one 
who  distrains  him,  and  complies  with  the  provisions  of  the  statute  concern- 
ing estrays,  from  acquiring  a  good  title  to  him,  in  due  time,  under  the  estray 
laws:  Etimey  v.  Roe,  70  Iowa»  609. 

The  deeuiont  art  maneroM  which  tMtsfupon  a  strict  compliance  with  the 
requirements  of  statutes  relative  to  the  rights  and  duties  of  the  finder  of 
an  estray.  Thus  in  Pennsylvania  a  magistrate  has  no  authority  to  adjudge 
a  forfeiture,  unless  everything  required  by  the  statute  to  give  him  authority 
appears:  Strauaer  v.  Koiier,  58  Pa.  St.  496.  It  is  incumbent  upon  one  who 
claims  that  he  has  aoqvired  the  property  to  show  that  the  statutory  forms 
of  prooeeding  have  been  strictly  pursued:  Id.  And  if  the  distrainer  is  un- 
able to  comply  with  the  provisions  of  the  statute,  for  the  reason  that  the 
officers  who  are  to  assess  the  damages  do  not  exists  or  cannot  be  fonnd 
within  the  time  prescribed  by  statute  thereafter,  then  the  seisnre  is  unlaw* 
f  al,  and  the  owner  may  bring  replevin  to  recover  the  possessicm  of  his  prop- 
erty: Armbnuier  v.  WiUon,  43  Hun,  261.  So  in  replevin  for  a  colt|  whidh 
the  finder  had  seised  and  sold  at  public  auction  under  the  statute,  as  a 
stray  beasti  to  the  defendant^  it  was  held  that  a  joint  owner  could  r^ 
cover,  on  the  ground  that  the  description  of  the  estray  in  the  advertise* 
ment  was  insufficient^  and  also  that  the  advertisement  was  not  seasonably 
recorded  in  the  town  olerk's  office:  Chcffee  y.  Hdrrhgkm,  60  Vt.  718.  The 
statute  authorising  the  proosedings  not  having  been  strictly  pursued,  the 
defendant  aequiied  no  tillo  to  thA  pwiperty  as  agunst  thA  plaintiff  by  his 
purchase  of  it  at  thA  aoetioii  sals;  and  as  the  plaintiff  bad  Has  right  of  pos* 
session,  he  could  maintain  the  aotun  in  his  aamex  Id*    8o  it  is  no 
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for  faflnre  to  advertise  a  stray  animal  as  the  law  requires  that  the  owner 
claimed  the  animal  and  promised  to  produce  proof  of  ownership:  Wright  v. 
Bidkmtmd,  21  Mo.  App.  76. 

ne  law  from  the  earUesC  Umea  haa  regarded  the  using  of  estrays,  or  dis- 
trained animals,  as  a  tort,  save  only  when  the  use  was  necessary  to  their 
preeervatioD«  as,  for  instance,  in  the  case  of  milk  cows:  Gro.  Jac.  148;  3  Bla. 
Ciom.  13;  BarreUy.  lAghtfoot,  1  T.  B.  Mon.  241;  15  Am.  Dec.  110.  And  the 
doctrine  of  the  later  dedsione  is,  that  estrays  cannot  lawfully  be  used  by 
the  finder,  nnless  to  use  them  be  necessary  for  their  preservation,  and  for  the 
Wnefit  of  the  rightful  owner:  WAer  v.  ffartman,  7  Col.  13;  40  Am.  Rep. 
tS9;  and  see  Mwyoo  t.  CoffsweU,  1  B.  D.  Smith,  359. 


ShIBLBY   V.   BUROH. 

116  Obbgoh,  88.1 

MoROiOB.— Naioi  of  MoiToioBi— bmsaiaDrr  nr  Vobm  or  Mokt- 
OAOi^  Conauen  m  Evbbt  Partioulab  except  that  the  name  of  the 
mortgagee  is  left  blank,  cannot  be  given  validity  By  the  insertion  of  the 
name  of  a  mortgagee  by  an  agent  to  whom  the  mortgagor  delivered  the 
instmmenti  with  authority  to  fill  the  blank  and  procure  money  from 
any  person  who  would  advance  it  upon  the  instrument  as  security. 

Von  AND  AoooMFAifTiNO  MoBxoAOB  ABX  VoiX)  voK  Wakt  of  l^gsl  deliv- 
ery, where  the  person  named  as  payee  in  the  former  and  as  mortgagee 
in  the  latter  never  had  any  knowledge  of  or  interest  in  the  transaotion, 
and  the  papers  were  not  delivered  to  him,  but  to  another. 

Wmnui  BviDBTci  Diaoixwia  Fact  thatthxrb  was  Such  Pibson  as  That 
Naked  as  mortgagee  in  the  mortgage,  but  that  he  had  no  intersst  in 
ibB  transaction,  and  disclaimed  any  knowledge  of  or  connection  with 
it|  in  such  case  the  payee  of  the  note  and  mortgage  is  to  be  deemed  fio- 


Oonrr  ov  Equitt  will  not  Diobu  Vobnolosusb  or  Mobtqaqn  Void 
IN  Law  becanse  of  the  want  of  the  name  of  a  proper  mortgagee,  al- 
though all  the  acta  of  the  plaintiff  in  the  transaetiaii  may  have  beoi  in 
good  faith. 

ArraAL.— I>iaBi%  thovgh  Bbbonnouh^  will  not  bb  DnruBsiD  bt 
Aptbllatb  Coubt,  no  objeetioa  thereto  having  been  made  by  tho  party 
to  be  afleoted. 

N.  B.  Knight  and  J.  J.  Murphy y  for  the  appellant. 

Bamsey  and  Bingham^  for  D.  B.  Oaunt 

Ford  and  Kaiser ,  for  A.  N.  Gilbert  and  M.  E.  CampbelL 

St&ahan,  J.  —  This  is  a  suit  eommenoed  by  the  plaintiff 
against  the  defendants,  H.  C.  Burch  and  wife,  W.  McGee,  H. 
C.  Wandt,  Gilbert  Brothers,  J.  A.  Stratton,  D.  B.  Gaunt,  M. 
E.  Campbell,  Meier  and  Frank,  and  G.  N.  Townsend,  to  fore- 
close a  mortgage  on  certain  real  property  in  Yamhill  County. 
Bnroh  and  wife  are  alleged  to  be  the  makers  of  the  mortgage, 
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and  the  other  defendants  are  alleged  to  have  liens  on  the^ 
mortgaged  premises  subsequent  to  that  of  the  plaintiff.  The 
complaint,  amongst  other  things,  alleges  in  substance  the  mak- 
ing of  the  note  sued  on  to  one  Joseph  Chandler  or  bearer,  for 
two  thousand  five  hundred  dollars,  on  the  24th  of  March,  1882^ 
by  the  defendant  H.  C.  Burch;  the  making  of  the  mortgage  to 
secure  the  same  at  the  same  time,  which  was  executed  and 
delivered  to  "said  Joseph  Chandler,  payee  in  said  promissory 
note." 

The  complaint  also  contains  the  following  allegation:  '^  That 
the  plaintiff  is  now  the  lawful  owner  and  holder  of  said  prom- 
issory note  and  said  mortgage,  having  purchased  the  same  for 
a  valuable  consideration  long  before  the  maturity  thereof  of 
said  mortgagee,  who  duly  assigned  the  same  to  the  plaintiff  by 
delivery  to  him  of  said  note  and  mortgage."  All  of  the  defend- 
ants except  Meier  and  Frank  answered,  denjring  the  material 
allegations  of  the  complaint,  and  the  alleged  junior  lien-hold- 
ers each  set  up  his  particular  claim,  and  claimed  priority  over 
the  plaintiff's  mortgage.  They  deny  the  execution  or  deliv- 
ery of  said  note  and  mortgage  to  Joseph  Chandler,  or  the 
assignment  or  delivery  thereof  to  the  plaintiff,  and  allege  that 
said  Chandler  is  a  fictitious  person. 

rhe  cause  being  at  issue,  it  was  referred  to  take  the  evidence 
and  report  the  same  to  the  court,  and  upon  the  report  being 
filed,  the  case  was  heard  by  the  court,  and  a  decree  rendered 
postponing  the  plaintiff's  lien  to  that  of  all  of  the  other  lien 
claimants,  and  settling  their  equities  and  priorities  between 
themselves,  and  decreeing  the  sale  of  the  premises  described 
in  the  mortgage  to  satisfy  the  claims  in  the  order  specified  in 
the  decree.  From  that  decree  the  plaintiff  has  appealed  to 
this  court,  and  the  cause  has  been  ably  argued  here,  both  on 
the  facts  and  law. 

The  court  below  found  a  number  of  facts  which  are  stated 
in  the  record,  a  part  of  which  are  as  follows:  1.  That  on  the 
twenty-fourth  day  of  March,  1882,  the  defendant  executed  the 
note  described  in  the  complaint  for  the  sum  of  two  thousand 
five  hundred  dollars,  due  in  two  years  from  date  thereof,  inter- 
est at  the  rate  of  ten  per  cent  per  annum,  and  agreed  by  the 
terms  thereof  to  pay  a  reasonable  attorney's  fee  in  case  suit 
should  be  brought  to  collect  the  same,  and  delivered  said  note 
to  one  E.  J.  Dawne;  2.  That  on  the  twenty-fourth  day  of 
March,  1882,  said  defendant  H.  C.  Burch  executed  the  mort- 
gage mentioned  in  the  complaint  with  the  intent  on  his  part 
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to  secure  the  payment  of  said  note,  and  delivered  eaid  mort* 
gage  to  said  B.  J.  Dawne;  and  that  on  the  twenty-fifth  day  of 
March,  1882,  said  E.  J.  Dawne  caused  said  mortgage  to  be 
filed  in  due  form  in  the  county  clerk's  office  of  Yamhill  Coun- 
ty, and  that  the  same  was  duly  recorded  in  the  records  of 
mortgages  in  said  county;  3.  That  the  interest  on  said  note 
was  paid  up  to  the  twenty-fourth  day  of  March,  1884,  being 
two  years  from  date,  but  that  nothing  more  has  been  paid  of 
principal  or  interest  on  said  note,  and  that  the  sum  of  two 
thousand  five  hundred  dollars,  principal  and  interest,  at  ten 
per  cent  thereon,  from  the  twenty-fourth  day  of  March,  1884,  is 
now  due  on  said  note;  4.  That  at  the  time  said  E.  J.  Dawne 
received  said  note  and  said  mortgage  from  said  H.  C.  Burch, 
he,  said  Dawne,  was  the  agent  of  said  plaintiff,  and  as  such 
agent  received  said  note  and  mortgage  for  the  plaintiff,  and  for 
his  use  and  benefit;  5.  That  the  consideration  of  said  note 
and  mortgage  received  by  said  Burch  was  paid  to  him  by  said 
E.  J.  Dawne  as  the  agent  of  said  plaintiff,  and  that  such  con* 
sideration,  when  so  paid  to  said  Burch,  was  the  money  or 
property  of  the  plaintiff,  and  not  the  money  or  property  of 
Joseph  Chandler;  6.  That  as  to  said  note  and  mortgage, 
Joseph  Chandler,  named  as  the  payee  and  mortgagee  thereof, 
was  and  is  a  fictitious  person,  who  had  no  interest  in 
or  knowledge  of  the  same;  7.  That  said  note  and  mortgage 
was  never  delivered  to  said  Chandler,  or  assigned  by  him  to 
the  plaintiff;  8.  That  said  H.  C.  Burch,  at  the  date  of  said 
note  and  mortgage,  received  from  E.  J.  Dawne  the  full  consid- 
eration of  said  note,  and  at  the  time  believed  that  the  same 
was  the  money  or  property  of  Joseph  Chandler. 

1.  On  the  argument  in  this  court,  the  only  questions  of  fact 
which  were  contested  were  those  presented  by  findings  num- 
bered 6  and  7.  For  the  purpose  of  determining  the  correct- 
ness of  those  findings,  we  have  carefdlly  examined  the  evi- 
dence. Joseph  Chandler,  the  alleged  payee  of  said  note  and 
mortgage,  was  examined  as  a  witness,  and  from  his  evidence 
it  is  apparent  that  neither  the  note  nor  mortgage  were  at  any 
time  delivered  to  him,  nor  did  he  ever  see  or  hear  of  them 
until  after  the  commencement  of  this  suit,  and  to  all  intents 
and  purposes  he  was  an  entire  stranger  to  the  transaction.  It 
is  equally  apparent  from  Chandler's  evidence  that  he  never 
assigned  or  delivered  said  note  or  mortgage  to  the  plaintiff, 
and  that  the  pretended  assignment  offered  in  evidence  is  a 
forgery.    But  appellant's  counsel  contend  that  inasmuch  as 
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the  evidence  tends  to  show  that  said  Dawne  had,  before  the 
signing  of  the  note  and  mortgage,  been  engaged  in  loaning 
some  money  for  Chandler,  that  we  onght  to  infer  that  the 
money  delivered  to  Burch  by  Dawne  at  the  time  the  note  and 
mortgage  were  signed  was  Chandler's  money,  and  that  Dawne 
in  that  transaction  was  acting  as  Chandler's  agent.  If  the 
evidence  left  any  room  for  such  an  inference  for  the  purpose 
of  upholding  and  sustaining  the  transaction,  we  would  cheer- 
fully adopt  it;  but  unfortunately  for  the  plaintiff  it  does  not. 
It  does  not  appear  from  the  evidence  how  much  of  Chandler's 
money,  if  any,  Dawne  then  had  in  his  hands;  but  it  does  ap- 
pear that  Dawne's  authority  to  loan  had  been  expressly  with- 
drawn before  the  date  of  the  note  and  mortgage,  and  there  is 
no  evidence  whatever  tending  in  any  manner  to  prove  that,  in 
taking  the  note  and  mortgage  by  Dawne  in  Chandler's  name, 
he  was  acting  as  agent  for  Chandler.  Chandler  was  entiHIy 
ignorant  of  the  transaction,  and  never  in  any  manner  approved 
or  ratified  it,  or  claimed  any  interest  in  or  benefit  from  it,  or 
knew  of  its  existence  until  after  this  suit  was  commenced.  All 
the  evidence  in  the  record  tends  to  support  findings  6  and  7,  and 
we  adopt  them  as  the  findings  of  this  court  upon  the  points 
covered  by  them. 

2.  But  counsel  for  the  appellant  contend  that,  assuming 
these  findings  of  fact  to  be  correct,  the  conclusions  of  the 
court  below  as  to  the  law  were  wrong.  They  claim  that,  as- 
suming this  note  to  have  been  made  to  a  fictitious  person,  it 
is  valid  under  section  3191  of  Hill's  Code,  which  provides: 
'^  Such  notes  made  payable  to  the  order  of  the  maker  thereof, 
or  to  the  order  of  a  fictitious  person,  shall,  if  negotiated  by  the 
maker,  have  the  same  effect  and  be  of  the  same  validity  as 
against  the  maker,  and  all  persons  having  knowledge  of  the 
facts,  as  if  payable  to  bearer."  There  was  such  a  person  as 
Joseph  Chandler.  The  evidence  discloses  this  fact,  but  it  dis- 
closes the  further  fact  that  he  had  no  interest  in  the  note,  and 
was  not  intended  to  become  a  party  to  it.  In  such  case,  the 
payee  is  to  be  deemed  fictitious:  1  Daniel  on  Negotiable  In- 
struments, sec.  140.  But  we  need  not  consider  or  decide  the 
question  of  Burch's  liability  to  Shirley  on  this  note.  The 
question  was  not  argued,  and  we  do  not  wish  to  decide  it  with- 
out argument.  Burch's  liability  was  not  contested  by  re- 
spondents' counsel.  Their  contention  was  as  to  the  validity 
of  the  mortgage,  and  that  presents  the  real  question  in  this 
case. 
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3.  Appellant's  oounsel  contend  that  if  one  make  a  note  and 
mortgage  complete  in  every  particular,  except  that  the  name 
of  the  payee  and  mortgagee  are  left  blank,  and  they  are  then 
delivered  to  an  agent  with  authority  to  procure  money  from 
any  person  who  will  advance  it  on  the  securities,  that  such 
agent  may  fill  the  blanks  and  deliver  the  note  and  mortgage, 
and  that  they  will  be  enforced:  Van  Etta  v.  EvensoUj  28  Wis. 
33;  9  Am.  Rep.  486;  Druny  v.  Fo^ter,  2  Wall.  24.  These  au- 
thorities support  the  proposition  stated  by  counsel,  but  they 
only  show  that  a  parol  authority  to  fill  a  blank  by  the  mort- 
gagor's agent  before  the  delivery  is  good,  and  that  authority 
to  do  that  act  need  not  be  in  writing.  The  mortgage  is  not 
delivered  in  blank,  or  without  the  name  of  the  mortgagee 
being  inserted,  and  therefore  it  is  not  perceived  how  these 
authorities  in  any  way  support  the  appellant's  contention. 
One  of  the  first  requisites  of  every  deed  is  the  necessary  par- 
ties. There  can  be  no  deed  without  a  grantor  and  a  grantee, 
and  the  principle  applies  to  all  deeds,  including  mortgages. 
A  mortgagee  capable  of  holding  real  estate  must  be  named  in 
every  mortgage:  1  Hilliard  on  Mortgages,  p.  10,  sec.  5.  So  it 
was  held  in  Chauncey  v.  Arnold j  24  N.  Y.  330,  that  an  instru- 
ment in  the  form  of  a  mortgage,  but  containing  the  name  of 
no  mortgagee,  does  not  become  effectual  by  its  delivery  to  one 
who  advances  money  upon  the  agreement  that  he  shall  hold 
the  paper  as  security  for  his  loan.  So  a  patent  to  a  fictitious 
grantee  is  null  and  void:  United  States  v.  Southern  Colorado 
Coed  &  T.  Co.j  5  McCrary,  563.  And  the  same  principle  is 
held  in  Anderson  v.  BarteUj  7  Col.  256;  Thomas  v.  Wyattj  31 
Mo.  188;  77  Am.  Dec.  640;  KeUey  v.  BoumSj  15  Or.  476. 

4.  It  has  thus  far  been  assumed  that  this  mortgage  is  to  be 
treated  as  if  made  to  a  fictitious  person,  or  contained  the  name 
of  no  morl^agee  capable  of  acquiring  an  interest  in  real  prop- 
erty in  this  state,  and  such  we  think  must  be  its  legal  effect. 
Joseph  Chandler  was  not  a  party  to  the  transaction.  He  had 
no  knowledge  of  it  He  never  assented  to  it,  nor  did  he  in 
any  manner  authorize  it.  Neither  the  note  nor  mortgage  was 
ever  delivered  to  him,  fnd  he  had  no  more  knowledge  of  or 
interest  in  the  transaction  than  if  made  to  any  other  stranger. 
Under  these  facts,  the  mortgage  lacked  another  indispensable 
requisite, — it  was  never  delivered.  Without  delivery,  it  could 
not  take  effect  or  create  any  valid  lien  upon  the  land  described 
in  it.  Delivery  is  just  as  necessary  to  the  completion  of  the 
transaction  as  the  signing,  sealing,  or  acknowledging  of  the 
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mortgage:  Chodwin  v.  Oweuy  55  Ind.  243;  Dole  v.  Bodman^  3 
Met.  139;  Jackson  v.  PhippSy  12  Johns.  418;  Freeman  v.  Peay, 
23  Ark.  439;  Chauneey  v.  Arnold y  supra;  1  Devlui  on  Deeds, 
sec.  260;  Fain  y.  Smithy  14  Or.  82;  68  Am.  Rep.  281.  It  is 
not  necessary  to  consider  what  is  a  sufficient  delivery,  or  what 
acts  of  the  parties  are  requisite  to  constitute  a  delivery,  for 
the  reason  that  what  these  parties  did  would  not  constitute  a 
delivery  within  any  rule  of  law  with  which  we  are  acquainted, 
or  to  which  reference  has  been  made  by  counsel. 

5.  The  court,  in  effect,  found  that  the  note  sued  on  was  not 
made  or  delivered  to  Chandler,  or  by  him  sold,  assigned,  or 
delivered  to  the  plaintiff,  but  was  delivered  directly  to  the 
plaintiff  through  the  agency  of  Dawne.  This  finding  is  at 
variance  with  the  allegations  in  the  complaint,  and  if  the  evi- 
dence had  been  objected  to,  or  if  it  had  been  contested  here, 
the  variance  would  have  been  fatal  to  the  plaintiff's  recovery 
on  the  note,  on  the  elementary  principle  that  a  party  cannot 
declare  one  state  of  facts  and  recover  on  other  and  altogether 
different  facts.  The  proofs  and  allegations  must  agree.  But 
no  objections  have  been  made  to  the  decree  against  Burch  on 
any  ground,  and  for  that  reason  we  will  not  disturb  it. 

6.  Counsel  for  appellant  seemed  to  assume  in  his  argument 
that  the  necessities  of  the  plaintiff's  case  ought  to  furnish  some 
reason  or  excuse  for  the  interposition  of  equity  to  aid  him. 
But  this  is  not  enough,  no  difference  how  pure  may  have  been 
a  party's  motives,  or  how  meritoriously  he  may  have  acted  in 
the  particular  transaction.  The  rules  of  equity  have  the  same 
certainty,  and  are  administered  with  the  same  regularity,  as 
the  rules  of  law;  and  to  enable  a  party  to  obtain  relief  in  that 
form,  he  must  bring  his  case  fairly  under  some  one  or  more  of 
the  acknowledged  heads  of  equity  jurisdiction. 

A  very  careful  examination  of  the  whole  case  leads  us  to  the 
conclusion  that  there  was  no  error  committed  by  the  court 
below,  and  the  decree  will  therefore  be  affirmed,  except  the 
costs  will  be  adjudged  as  suggested  in  the  concurring  opinion 
of  my  brother  Thayer. 

Thaybb,  J.,  concurring.  The  question  to  be  determined  in 
this  case  is,  whether  the  mortgage  which  the  suit  was  brought 
to  foreclose  ever  had  any  valid  inception.  It  purports  to  have 
been  executed  by  H.  C.  Burch  to  Joseph  Chandler  on  the 
twenty-fourth  day  of  March,  1882,  to  secure  the  payment  of 
the  sum  of  two  thousand  five  hundred  dollars,  and  interest. 
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in  accordance  with  the  terms  of  a  promissory  note  bearing 
even  date  therewith,  which  also  purported  to  have  been  exe* 
cuted  by  said  Burch  to  the  order  of  Chandler  or  bearer,  and 
payable  two  years  after  date,  with  interest  at  the  rate  of  ten 
per  cent  per  annum,  and  such  additional  sum  as  the  court 
might  adjudge  reasonable  as  attorneys'  fees. 

It  appears  from  the  testimony  in  the  case  that  Burch  desired 
to  borrow  two  thousand  five  hundred  dollars;  that  one  E.  J. 
Dawne,  then  residing  at  Salem,  wrote  him  that  he  would  let 
him  have  it;  that  Burch  came  over  to  Salem  from  Yamhill 
County,  where  he  resided,  and  signed  the  note,  and  signed  and 
acknowledged  the  mortgage,  and  left  them  with  Dawne,  who 
gave  him  the  money,  after  taking  out  of  it  the  amount  of  a 
thousand-dollar  mortgage,  purporting  to  have  been  executed 
by  Burch  to  the  appellant,  and  taxes,  some  money  paid  to 
Mr.  Ramsey,  and  fifty  dollars  brokerage  fees;  that  the  remain- 
der of  the  money  Burch  received  was  about  eleven  hundred 
dollars.  Dawne  delivered  over  the  note  and  mortgage  to  the 
appellant  on  or  about  their  date.  That  on  the  third  day  of 
Hay,  1882,  the  appellant  duly  executed,  under  his  hand  and 
seal,  a  written  acknowledgment  of  satisfaction  of  the  said 
thousand-dollar  mortgage.  Said  instrument  was  duly  ac- 
knowledged, and  contains  a  recital  that  said  thousand-dollar 
mortgage  was  recorded  in  the  office  of  the  clerk  of  the  county 
of  Yamhill  on  the  fourteenth  day  of  January,  1882.  The  ap- 
pellant testified  as  a  witness  in  the  case  'Hhat  Dawne  came  to 
him  and  asked  him  if  he  had  any  money  to  dispose  of;  that 
he  told  him  he  had;  that  Dawne  asked  him  if  he  did  not  want 
flome  good  paper;  that  he  told  him  he  did  if  it  was  good;  that 
Dawne  said  it  was  good;  that  he  asked  him  the  amount  it 
would  take  to  lift  it;  that  Dawne  told  him  two  thousand  five 
hundred  dollars,  and  he  paid  Dawne  the  money;  that  Dawne 
did  not  tell  him  what  Joseph  Chandler  it  was;  that  he  sup- 
posed that  when  the  note  became  due  Dawne  would  collect 
it  for  him,  and  for  that  reason  he  gave  no  further  thought 
about  it." 

It  appears  there  was,  at  the  time  of  the  transaction,  a  man 
residing  in  Salem  by  the  name  of  Joseph  Chandler,  who  lived 
near  Dawne's  place  of  residence,  and  that  Dawne  for  some 
time  did  business  for  him  in  loaning  money.  Chandler  was 
called  by  respondents,  and  testified  as  a  witness  in  the  suit 
that  Dawne  loaned  the  first  money  for  him  about  1876  or 
1877;  that  he  quit  loaning  money  January,  1882;  that  ha 
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desired  to  use  what  money  he  had  on  hand,  and  to  collect  ii^ 
what  was  outstanding,  for  the  purpose  of  paying  for  some  real 
estate  in  East  Portland,  which  he  had  negotiated  the  pur* 
chase  of;  that  he  got  from  Dawne  thirteen  hundred  dollars  to- 
make  up  the  first  payment  of  two  thousand  dollars, — that 
left  a  balance  of  two  thousand  dollars  due  on  the  property,  ta 
secure  which  he  gave  a  mortgage;  that  he  was  unable  to  get 
any  more  money  from  Dawne  at  the  time,  as  the  man  who- 
had  it  had  died,  and  Dawne  told  him  he  would  have  to  wait 
until  an  administrator  could  sell  some  property  to  pay  it;  that, 
in  December,  1881,  he  gave  Dawne  instructions  to  collect  in 
his  money,  and  not  to  loan  out  any  more  for  him;  that  he  got- 
from  Dawne  his  last  money,  $2,403.94,  January  18,  1883;  that 
Dawne  had  no  authority  to  lend  money  for  him  after  January, 
1882;  that  he  never  made  any  assignment  of  the  note  and 
mortgage  in  suit;  that  he  first  heard  of  said  note  and  mort- 
gage about  the  1st  of  November,  1885;  that  appellant  was  the- 
first  one  who  told  him  about  it.    Burch,  it  appears,  did  not 
know  until  two  years  after  he  gave  the  note  and  mortgage  but 
that  Chandler  was  the  owner  and  holder  of  them;  Dawno- 
continually  so  represented  the  matter  to  him. 

This  is  an  outline  of  the  main  facts  in  the  case,  and  tho- 
counsel  for  the  respective  parties  claim  different  conclusions' 
therefrom.  The  appellant's  counsel  contend  that  the  note  and 
mortgage  sued  upon  were  intended  to  include  Joseph  Chand- 
ler  as  the  real  payee  of  the  note  and  mortgagee  in  the  mort* 
gage,  while  the  respondents'  counsel  insists  that  such  payee- 
and  mortgagee  are  purely  fictitious;  that  the  name  ^'Joseph 
Chandler"  was  so  used  without  intending  any  real  party.  If 
the  conclusion  drawn  by  the  appellant's  counsel  prevails,  it 
presents  the  question  whether  the  note  and  mortgage  becamo- 
effective  in  the  hands  of  the  appellant.  Such  instrumenta 
must  be  delivered  to  the  party  to  whom  the  obligation  con* 
tained  therein  is  due  before  they  have  any  force  or  virtue.  If^ 
therefore,  said  instruments  had  been  intended  for  Chandler,  a 
delivery  thereof  to  Dawne  would  have  been  ineffectual,  unless 
he  were  the  agent  of  Chandler,  and  as  such  agent  authorised 
to  receive  them  for  Chandler.  And  in  order  to  vest  tho- 
title  of  them  in  the  appellant  through  a  sale  made  by  Dawne 
to  him,  the  scope  of  Dawne's  agency  must  have  been  suffideni 
to  empower  him  to  make  the  sale. 

It  is  very  doubtful,  to  say  the  least,  whether  the  evidence^ 
in  the  case  shows  that  Dawne  was  invested  with  any  snob 
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agency.  The  authority  to  loan  Chandler's  money  would  em« 
power  Dawne  to  accept  and  receive  securitieB  therefor;  but  I 
hardly  think  that  would  authorize  him  to  sell  them,  and  if  the 
testimony  of  Chandler  is  to  be  relied  on,  Dawne's  authority  to 
loan  money  had  been  revoked  at  the  time  of  the  transaction 
with  Burcb.  If,  however,  these  conjectures  are  wrong,  still  I 
am  very  positive  that  it  cannot  be  maintained  that  the  evi- 
dence proves  that  the  money  advanced  to  Burch  belonged  to 
Chandler.  The  testimony  of  the  latter  shows  very  conclu- 
sively that  it  did  not.  It  shows  that  Dawne  had  at  the  time 
no  money  in  his  hands  belonging  to  Chandler  available  for 
any  such  purpose;  that  Chandler  had  directed  him  not  to 
lend  any  more  of  his  money,  but  to  collect  in  what  was  out- 
standing, and  pay  it  over  to  him;  besides,  if  it  had  been 
Chandler's  money,  and  it  had  been  intended  to  take  the  note 
and  mortgage  to  him,  he  would  doubtless  have  been  informed 
in  regard  to  the  loan. 

The  appellant,  at  about  the  time  the  loan  was  made, 
advanced  to  Dawne  money,  he  says,  to  buy  the  security,  and 
it  is  very  evident  that  that  was  the  money  which  was  advanced 
to  Burch.  Why  Chandler's  name  was  inserted  in  the  note  and 
mortgage  is  very  peculiar;  but  it  seems  to  have  been  an  ir- 
regular mode  which  parties  engaged  in  loaning  money  through 
Dawne  and  others  had  adopted.  They  probably  considered  it 
an  honest  way  to  do  business;  but  the  courts  must  consider  it 
from  a  legal  standpoint.  The  result  of  the  transaction,  if 
Chandler's  name  was  used  without  his  knowledge  or  consent, 
was  to  render  the  note  and  mortgage  inoperative.  One  person 
cannot  make  a  contract  with  another  without  the  knowledge 
and  consent  of  the  latter;  it  must  be  a  mutual  agreement  be- 
tween the  contracting  parties.  A  contract  in  form,  with  a 
person  who  is  a  stranger  to  it,  stands  upon  the  same  footing 
as  an  assumed  contract  with  a  fictitious  person.  It  would 
lack  the  essential  elements  of  a  contract,  —  the  meeting  of  the 
minds  of  the  parties. 

There  is  but  one  exception  to  this  rule  that  I  am  aware  of, 
that  is  in  case  of  a  promissory  note  made  payable  to  the  order 
of  the  maker  thereof,  or  to  the  order  of  a  fictitious  person,  and 
negotiated  by  the  maker.  The  statute  gives  to  such  note  the 
same  effect  and  validity  as  against  the  maker,  and  all  persons 
having  knowledge  of  the  facts  as  if  payable  to  bearer.  But 
the  statute  does  not  extend  to  mortgages.  They  must  be  up- 
held, if  at  all,  by  general  rules  applicable  to  contracts.    The 


282  Mttohell  v.  Schoonoveb.  [Oregon, 

note  in  suit  having  been  made  payable  to  bearer  may  possibly, 
under  the  provisions  of  the  statute,  be  held  valid  in  the  hands 
of  the  appellant.  The  circuit  court  seems  to  have  so  regarded 
it,  and  as  the  respondents  have  not  appealed  from  that  part 
of  the  decree,  it  is  not  necessary  to  consider  the  question.  A 
question  has,  however,  occurred  to  me  in  considering  the  ap- 
peal relative  to  the  costs  of  the  suit 

The  rule  of  this  court  is,  that  the  prevailing  party  in  equity 
cases  will  usually  be  entitled  to  costs  against  the  losing  party; 
but  in  view  of  the  fact  that  the  appellant  is  subjected  to  a 
severe  hardship  in  being  deprived  of  a  lien  upon  the  premises 
for  his  debt,  that  the  respondents  are  profited  thereby,  that 
he  did  not  act  dishonestly  or  in  bad  faith  in  the  transaction 
out  of  which  the  debt  arose,  and  that  his  misfortune  has  been 
occasioned  by  the  bad  advice  he  received  concerning  it,  I 
think  his  case  should  be  made  an  exception  to  the  general 
rule  upon  that  subject,  and  that  his  taxable  costs  and  dis- 
bursements in  the  suit  and  on  the  appeal  should  be  paid  out 
of  the  proceeds  of  the  sale  of  the  mortgaged  premises,  with  the 
other  costs  and  disbursements  therein,  and  that  no  costs  or 
disbursements  should  be  taxed  against  him  in  this  court  or  in 
the  circuit  court.  

Dblivxbt  ov  MoBTOAOi  OAKVOT  Taki  Placi  when  the  mortgiiigee  has  no 
knowledge  thereof:  KatkmcU  State  Bankv.  Mort^  73  Iowa,  174;  6  Am.  St. 
Bep.  670;  WoodXmry  ▼.  FUher^  20  Ind.  387;  83  Asl  Dea  325. 

DuiVJDtT  OV  MOBTOAOB,  TO  BB  VaIJD,  MUST  BB  VOLUBTABT, — that  is^ 

made  with  the  assent  and  in  pursoanoe  of  the  intention  of  the  mortgagor  to 
deliver  it:  FUher  y.  BeckwUh,  30  Wis.  65;  11  Am.  Eep.  546. 

Okibsion  ov  Mobtgaobb's  Namb  vbom  Mobtoaob,  EiiBor  ov:  See  Cfreen 
▼.  Oaningtan,  16  Ohio  St  648;  01  Am.  Deo.  109,  note. 

Dbgbbb  wnji  HOT  BB  Bbvbbsbd  iob  Ebbob  nr  It  whioh  works  no  in- 
luy  to  tha  loeiBg  party:  S^mkv.Swea^,  19  Nov.  869;  S  Am.  81  Bap.  88& 


MiTOHBLL   V.    SOHOONOYEB. 

[16  OBBOOir,  tflA 

ATCAcmoDT.  — Lbvt  or  Attaohmbht  n  hot  Dibbolybd  by  the  deatii  of 

the  defendant^  unless  some  statute  expressly  so  deeUies. 
Rbvival  OV  AonoN .  —  Ir  Pabtt  to  AonoN  Dibs,  avd  Gaitsb  ov  Acnoii 
SuBTiVBa,  Adybbsb  Pabtt  may  at  any  time  within  one  year  thereafter 
cause  the  action  to  be  continued  by  or  against  the  personal  representa- 
tive of  such  deceased  party. 

JUDQMBNT  RbNDBBBD  BT  CouBT  OF  GbNBBAL  JUBISDIOnOV  AGAZHBT  PaXTT 

ajtbb  his  Dbath  is  not  for  that  reason  void.    It  may  be  emnaoii^ 
but  until  reversed  by  some  appropriate  proceeding,  it  is  valid. 
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KiTHO  no  Tovo  Xxtbt  ov  Judomxmt.  —If  Plaihtiit  nr  Acnov  is  En* 
TITLID  TO  JuDOUirT  withflfat  farther  contest^  or  if  by  the  coarfs  delay 
he  faib  to  obtain  jvdgnient  when  entitled  to  it^  and  the  adverse  party 
dies,  it  is  the  duty  of  the  court  to  enter  judgment  in  hU  favor  as  of  a 
tinie  when  the  advene  party  wia  living. 

Tdks.  —  Law  doss  not  ts  Oknkbal  Beoa&d  Fiuonoiis  ov  Dat,  except 
in  cases  where  the  hoar  itself  is  material,  as  where  priority  of  judg- 
ments and  the  like  is  in  qaeetion. 

Fob  Pubfosb  ov  Dxrateno  JinwiovT  Ruvdiubd  by  a  court  of  general 
jurisdiction,  the  legal  representative  of  a  deceased  party  will  not  be 
heard  to  allege  that  on  the  day  of  the  rendition  of  such  judgment,  but 
at  an  hour  previous  theretOb  his  intestate  died. 

Baker ^  SheUorij  and  Baker ^  and  Oewge  O.  Bingham^  for  the 
leBpondent. 

/.  R.  CriteSj  for  the  appellant. 

Stbahan,  J.  On  the  fourteenth  day  of  Jane,  1886,  the 
plaintiff  commenced  this  action  against  Thomas  P.  Baird  and 
M.  B.  Bairdy  to  recover  eighteen  handred  dollars  and  interest, 
due  on  a  promissory  note,  and  on  the  same  day  sued  out  a 
writ  of  attachment  against  the  property  of  the  defendants. 
The  summons,  as  well  as  the  attachment,  were  served  in 
Union  County,  Oregon,  on  the  next  day  after  they  were 
issued.  On  the  twenty-seventh  day  of  June,  1886,  the  de- 
fendants appeared  by  their  attorney  in  fact,  Willis  Skiff,  and 
filed  a  demurrer  to  the  complaint,  which  was  on  the  first  day 
of  October,  it  being  the  October  term  of  said  court,  1886,  over- 
ruled. On  the  sixth  day  of  October,  1886,  the  plaintiff  took 
judgment  against  the  defendants  for  want  of  an  answer.  On 
the  twenty-sixth  day  of  November,  1886,  Nelson  Bchoonover 
filed  a  petition  entitled  in  said  action,  reciting  the  above 
facts;  and  further,  that  on  the  sixth  day  of  October,  1886, 
M.  B.  Baird  died  at  Union  County,  Oregon,  and  after  his 
death  plaintiff  took  judgment  against  said  deceased,  and  an 
order  for  the  sale  of  the  attached  property  which  belonged  to 
said  deceased;  that  the  petitioner  was  on  the  18th  of 
October,  1886,  duly  appointed  administrator  of  the  estate  of 
M.  B.  Baird,  deceased,  by  the  county  court  of  Union  County, 
Oregon. 

The  prayer  in  substance  is  for  an  order  allowing  petitioner 
to  appear  in  said  action  as  the  duly  qualified  administrator 
and  legal  representative  of  said  deceased,  and  that  further 
proceedings  in  said  action  be  taken  against  the  petitioner  as 
such  legal  representative.  Thereafter,  on  the  tenth  day  of 
December,  1886,  the  plaintiff  by  his  attorneys  filed  a  motion 
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to  strike  Schoonover'B  petition  from  the  files,  which  motion 
was  denied  on  the  foarteenth  day  of  December,  1886.  After- 
wards the  plaintiff  filed  a  motion  to  strike  paragraph  5 
from  Schoonover's  petition,  which  recited  that  judgment  web 
taken  against  said  M.  B.  Baird  after  his  death.  On  the 
twenty-first  day  of  February,  1887,  this  motion  was  allowed 
by  the  court,  and  paragraph  5  was  stricken  out;  and  it  was 
further  ordered  that  said  cause  as  to  said  M.  B.  Baird,  de- 
ceased, be  and  the  same  is  hereby  continued  in  the  name  of 
Nelson  Schoonover,  as  administrator  of  said  estate  of  M.  B. 
Baird,  deceased.  On  the  twenty-third  day  of  February,  1887, 
Nelson  Schoonover  filed  a  motion  to  vacate  the  judgment  as 
to  M.  B.  Baird,  deceased,  for  the  reason  that  the  judgment 
against  said  M.  B.  Baird  is  void,  having  been  rendered  after 
his  death.'  In  support  of  this  motion  numerous  affidavits  are 
filed.  If  said  affidavits  are  competent  or  material,  or  can  be 
considered,  they  tend  to  show  that  M.  B.  Baird  died  at  Union^ 
in  Union  County,  Oregon,  on  the  sixth  day  of  October,  1886, 
at  about  the  hour  of  five  o'clock,  a.  m.,  of  said  day,  and  that 
the  judgment  was  not  entered  until  after  the  hour  of  nine 
o'clock,  A.  M.,  of  the  same  day. 

The  plaintiff  filed  a  motion  to  strike  out  these  affidavits;  the 
same  was  overruled,  and  Nelson  Schoonover  as  administrator 
was  allowed  ten  days  in  which  to  file  an  amended  motion 
and  affidavits.  Within  the  time  allowed,  an  amended  motion 
and  some  additional  affidavits  were  filed.  Afterwards,  on  the 
twenty-third  day  of  July,  1887,  both  motions  were  denied  by 
the  court,  from  which  last-named  order,  overruling  his  motion 
to  vacate  the  judgment  as  to  M.  B.  Baird,  deceased.  Nelson 
Schoonover  has  appealed,  and  assigns  for  error  the  action  of  the 
court  in  overruling  his  said  motion.  Schoonover's  amended 
petition  to  vacate  said  judgment  shows  that  said  M.  B.  Baird 
was  insolvent  at  the  time  of  his  death,  and  that  the  attach- 
ment was  levied  wholly  upon  the  real  property  of  said  M.  B. 
Baird,  and  not  upon  any  of  the  property  of  Thomas  P. 
Baird;  that  fully  three  thousand  dollars  of  M.  B.  Baird'i 
debts  were  due  to  sureties  of  said  M.  B.  Baird,  who  had  made 
advances  for  him,  etc 

The  application  of  Schoonover  to  vacate  the  judgment  seems 
to  be  founded  upon  two  theories:  1.  That  the  death  of  M.  B. 
Baird  dissolved  the  attachment;  and  2.  That  the  judgment  is 
void,  because  it  is  alleged  that  he  died  a  few  hours  before  the 
judgment  was  entered  up. 


April,  1888.]         MiTCHBLL  V.  Schoonoveb.  285 

It  may  be  doubted  whether  or  not  the  order  made  in  this 
•case  refusing  to  vacate  this  judgment  is  an  appealable  order. 
^'A  final  order  affecting  a  substantial  right,  and  made  in  a 
proceeding  after  judgment  or  decree  for  the  purpose  of  being 
reviewed,  shall  be  deemed  a  judgment  or  decree":  Hill's 
Code,  sec.  635.  It  is  not  perceived  how  this  order  affected  a 
6ubstantial  right.  No  defense  to  the  action  was  offered  or 
proposed,  nor  did  the  appellant  offer  an  answer  of  any  kind. 
But  this  question  was  not  suggested  at  the  argument,  and  the 
decision  will  not  be  placed  on  this  ground. 

1.  It  is  conceded  that  there  is  no  provision  of  the  code  which 
declares  that  an  attachment  will  be  dissolved  by  the  death  of 
either  party.  If  such  a  result  follows  death,  it  must  be  gath- 
ered inferentially  from  some  provision  of  the  code,  because  it 
is  nowhere  expressed;  but  it  will  be  most  convenient  to  see 
first  what  effect  the  death  of  a  party  has  upon  a  pending, 
action.  Section  88  of  Hill's  Code  declares:  "  No  action  shall 
abate  by  the  death,  marriuge,  or  other  disability  of  a  party,  or 
by  the  transfer  of  any  interest  therein,  if  the  cause  of  action 
survive  or  continue.  In  case  of  the  death,  marriage,  or  other 
disability  of  a  party,  the  court  may,  at  any  time  within  one 
year  thereafter,  allow  the  action  to  be  continued  by  or  against 
his  personal  representatives  or  successor  in  interest."  And  by 
section  144  it  is  provided  that  '*  the  plaintiff  may  at  the  time 
of  issuing  the  summons,  or  any  time  afterwards,  have  the 
property  of  the  defendant  attached,  as  security  for  tbe  satis- 

fEu^tion  of  any  judgment  that  may  be  recovered From 

the  date  of  tiie  attachment  until  it  be  discharged  or  the  writ 
executed,  the  plaintiff,  as  against  third  persons,  shall  be 
deemed  a  purchaser  in  good  fiEiith,  for  a  valuable  consideration, 
of  the  property,  real  and  personal,  attached." 

If  effect  be  given  to  all  of  these  provisions  of  the  code,  the 
attachment  is  not  dissolved  by  death.  If  a  party  die,  the  ad- 
verse party  may,  within  one  year  thereafter,  cause  the  action  to 
be  continued  by  or  against  the  personal  representatives  of  such 
deceased  party.  And  the  effect  of  a  judgment  in  such  action 
is  to  subject  the  property  attached  to  its  payment.  There  is 
some  conflict  amongst  the  authorities  on  the  subject,  but  I 
think  the  decided  weight  of  authority,  as  well  as  the  better 
reason,  is  to  the  effect  that  an  attachment  is  not  dissolved  by 
death,  unless  some  statute  expressly  so  declares.  In  Mare  v. 
HiayeTj  10  Barb.  258,  a  complaint  had  been  filed,  and  an 
attachment  issued  and  served,  but  no  summons  had  been 
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served;  bat  the  court  had  acquired  such  jurisdiction  of  the 
action  by  the  allowance  of  the  provisional  remedy  of  attach- 
ment that  the  defendant's  administrator  could  be  brought  in 
and  the  attached  property  subjected  to  the  judgment  So  in 
Perkins  v.  Norvell^  25  Tenn.  151,  it  was  held  that  the  death  of 
the  defendant  did  not  dissolve  the  attachment,  and  that  the 
attached  property  might  be  subjected  to  the  payment  of  the 
debt  by  bringing  in  the  heirs  by  means  of  a  scire  facias.  In 
Thacher  v.  Bancroft^  15  Abb.  Pr.  243,  an  attachment  was 
issued,  and  on  the  same  day  the  defendant  died.  Subse- 
quently his  executor  appeared  and  defended  the  action,  and 
judgmeiit  was  rendered  in  favor  of  the  plaintiff. 

In  passing  on  the  question  whether  the  attachment  held  the 
property  or  not,  the  court  said:  "The  attachment  remains  in 
force,  notwithstanding  the  death  of  the  defendant;  the  revival 
.of  the  action  by  the  appearance  of  the  executor  enables  the 
plaintiff  to  obtain  his  judgment.  Payment  of  such  judgment 
out  of  the  attached  property  can  only  be  obtained  through  an 
execution  by  which  the  attached  property  is  to  be  sold."  So  in 
Kennedy  v.  Saguetj  1  Bay,  484,  an  attachment  was  issued  and 
certain  persons  were  garnished.  The  garnishees  made  de&ult^ 
and  judgment  went  against  them.  About  the  time,  or  imme- 
diately after,  the  issuing  execution,  it  was  discovered  that 
Raguety  the  principal  debtor,  had  died  at  Bordeaux  before  the 
signing  of  judgment  against  the  garnishees.  They  therefore 
moved  to  set  aside  the  judgment  and  execution  agamst  them, 
for  the  reason  that  the  death  of  the  defendant  before  judgment 
abated  the  action  and  dissolved  the  attachment  But  their 
motion  was  disallowed,  and  they  were  held  liable  on  the  judg- 
ment So,  also,  in  Hdman  v.  Fisher^  49  Miss.  472,  it  was  held 
in  effect  that  if  a  defendant  die  after  the  service  of  a  writ  of 
attachment,  the  writ  is  not  abated,  but  may  proceed  to  judg- 
ment, the  court  holding  that  the  proceeding  thereby  became 
strictly  in  rem  under  the  statute  of  that  state.  And  the  like 
rale  was  held  in  White  v.  Heavner^  7  W.  Va.  824,  the  court 
saying:  "The  death  of  Henry  O'Middleton,  the  debtor,  after 
the  attachment  was  levied  on  the  real  property,  did  not  dis- 
solve the  attachment  or  the  lien  thereof  upon  the  realty  at- 
tached." 

2.  But  it  is  argued  that  this  judgment  is  void,  and  for  that 
reason  it  ought  to  have  been  set  aside.  But  the  authorities  do 
not  sustain  this  position.  It  must  be  remembered  that  the 
judgment  itself  is  not  before  us,  for  the  reasoa  the  appellant 
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took  no  appeal  from  it  We  are  not,  theiefore,  required  or  per- 
mitted to  say  whether  it  is  reyersible  for  error  or  not  The 
only  neoessary  point  for  us  to  consider  on  this  branch  of  the 
case  is,  whether  or  not  the  court  below  erred  in  overruling  the 
appellant's  motion  for  the  reason  stated  therein.  The  decided 
weight  of  authority  seems  to  be  to  the  effect  that  if  a  court  of 
general  jurisdiction,  or  a  court  which  has  acquired  full  juris* 
diction  over  the  cause  and  over  the  parties,  renders  a  judg- 
ment for  or  against  a  party  after  the  death  of  such  party,  the 
judgment  is  not  for  that  reason  void.  It  may  be  erroneous, 
but  until  reversed  by  some  appropriate  proceeding  it  is  valid. 

In  Reid  v.  HolmeSj  127  Mass.  826,  the  question  came  before 
the  supreme  court  of  that  state,  and  it  was  held  the  judgment 
was  not  void.  The  court  said:  ''  If  the  fact,  agreed  in  the  case 
stated,  of  the  death  of  the  defendant  after  the  default  and  be- 
fore the  judgment  is  competent  to  be  considered,  it  does  not 
show  that  the  judgment  is  absolutely  void.  The  court,  at  the 
time  of  bringing  the  former  action,  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties,  and  might,  after  the  death  of 
the  defendant,  have  rendered  judgment  against  him  as  of  a 
previous  term:  Tapley  v.  Martiuy  116  Id.  275;  KeUy  v.  Riley^ 
106  Id.  839,  841;  8  Am.  Rep.  836;  Tapley  v.  GoodseU,  122  Id. 
176-181;  or  the  judgment  actually  entered  might,  on  motion 
of  the  plaintiff,  have  been  amended  so  as  to  stand  as  a  judg- 
ment nunc  pro  tune^  or  have  been  vacated  and  the  administra- 
tor summoned  in  to  defend  the  action":  Stickney  v.  Davia^  17 
Pick.  169.  So  in  Case  v.  Ribelinj  1  J.  J.  Marsh.  29,  it  was  held 
that  such  a  judgment  was  not  void,  but  erroneous;  that  the  error 
consisted  of  matter  of  fact,  which  not  appearing  on  the  record, 
the  court  could  not  notice  it,  and  that  the  same  was  to  be  cor- 
rected by  a  writ  of  error  coram  vobis.  YapU  v.  TituSj  41  Pa.  St. 
195,  80  Am.  Dec.  604,  is  to  the  same  effect  And  other  au- 
thorities announce  the  same  principle:  Hayee  v.  Shaw^  20 
Minn.  405;  Coleman  v.  MeAnviiyy  16  Mo.  173;  67  Am.  Dec. 
229;  Camden  v.  RoberUonyS  111.  607. 

3.  But  under  the  state  of  this  record  at  the  time  M.  B.  Baird 
is  said  to  have  died,  it  was  the  duty  of  the  court  to  see  that 
the  plaintiff  was  not  prejudiced  by  its  delay  in  entering  judg- 
ment The  court  overruled  the  defendant's  demurrer  to  the 
plaintiff's  complaint  on  the  first  day  of  the  October  term. 
They  did  not  apply  for  leave  to  answer  or  plead  further.  At 
the  time  the  demurrer  was  overruled,  the  plaintiff  was  then 
entitled  to  a  judgment  according  to  the  prayer  of  his  complaint 
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His  cause  of  action  stood  admitted  opon  the  record,  and  it  was 
the  duty  of  the  court  to  enter  judgment  against  the  defendant 
according  to  the  facts  as  they  were  alleged  in  the  complaint. 
If  while  the  cause  is  in  this  condition  the  defendant  dies,  the 
plaintiff  is  not  to  lose  the  fruits  of  his  litigation,  and  if  neces- 
sary, it  is  the  duty  of  the  court  to  enter  judgment  nunc  pro 
tunc  as  of  the  previous  term,  or,  under  our  practice,  an  earlier 
day  in  that  term.  This  is  the  common-law  rule  of  practice, 
and  the  code  has  not  changed  it. 

In  Blaisdell  y.  HarriSy  62  N.  H.  191,  after  Verdict  for  the 
plaintiff,  the  case  was  transferred  to  the  law  term  for  the  oon- 
■ideration  of  the  full  bench,  upon  exceptions  taken  by  the  de- 
fendant. While  the  cause  was  thus  pending  in  the  law  term, 
the  defendant  died.  Afterwards,  the  defendant's  exceptions 
being  overruled,  it  was  held  that  the  plaintiff  should  have 
judgment  as  of  the  previous  term  when  the  verdict  was  ren- 
dered. In  Tapley  v.  Martin^  116  Mass.  275,  it  was  held  that 
if  after  verdict  for  the  plaintiff  the  defendant  dies,  the  court 
has  power  to  pass  upon  the  exceptions  alleged  by  him,  and  if 
justice  requires,  to  enter  judgment  nunc  pro  tune  as  of  the  term 
when  the  verdict  was  rendered,  although  no  administrator  had 
been  appointed  in  said  estate.  And  the  same  principle  was 
announced  in  Wihon  v.  MyerSy  4  Hawks,  73;  16  Am.  Dec.  610. 
And  this  practice  prevails  generally:  McLean  v.  State^  8  Heisk. 
22;  Spalding  v.  Congdon^  18  Wend.  643;  Currier  v.  InhabitanU 
o/LoweUy  16  Pick.  170;  Griffith  v.  Ogle,  1  Binn.  172;  Tooker  v. 
Duke  of  Beaufort,  1  Burr.  146;  2  Tidd's  Practice,  932.  Gener- 
ally the  law  does  not  regard  fractions  of  a  day,  except  in  cases 
where  the  hour  itself  is  material,  as  in  case  where  priority  of 
judgments,  or  priority  of  lien,  and  the  like,  is  in  question:  Ifar- 
vin  V.  Marvin,  76  N.  Y.  240;  Judd  v.  FuUon,  4  How.  Pr.  298; 
Phdan  V.  Douglaaa,  11  How.  Pr.  198;  Columbia  Turnpike  Road 
V.  Haywood,  10  Wend.  422;  Hughee  v.  Patton,  12  Wend.  284; 
SmaU  V.  McChesney,  3  Cow.  19;  Clute  v.  CluU,  8  Denio,  263; 
Blydenburgh  v.  Cotheal,  4  N.  Y.  418;  Jonee  v.  Porter,  6  How. 
Pr.  286. 

Counsel  for  appellant  have  not  cited  a  single  authority  from 
any  book  holding  that,  for  the  purpose  of  defeating  a  judgment 
of  a  court  of  general  jurisdiction,  the  legal  representative  of  a 
deceased  defendant  may  allege  that  on  the  same  day  and 
at  a  previous  hour  before  the  rendition  of  the  judgment  his 
intestate  had  died,  and  my  own  researches  have  feiled  to  find 
any  authority  for  that  position.    Our  views  on  the  merits  be- 
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ing  adverse  to  the  defendant,  we  have  not  thought  it  necessary 
to  consider  or  decide  the  technical  objections  urged  as  to  the 
form  in  which  the  questions  are  presented. 

There  being  no  error  prejudicial  to  the  rights  of  the  appel- 
lant, the  judgment  appealed  from  must  be  affirmed. 

DisBOLvnoH  or  Lvnr  or  AnAcaoiEaT  bt  Dxatb:  See  Waiii  t.  Thompmnt 
43  N.  H.  161;  80  Am.  Deo.  136^  and  note  139-143;  Siyen  t.  Mati,  29  Cd. 
360;  89  Am.  Dea  49,  and  note  67. 

Bbbonsoob  JuDOiODiT  IS  Vaud  Until  revened  by  some  appropriate  pro- 
oeeding:  Pedtr.  MeLeem,  36  Minn.  228;  1  Am.  St  Rep.  666. 

JusoMBNT  RsoomtSD  AOAivsT  Dbobasbd  Pkbson  ifl  not  void,  Imt  onl j 
voidable:  Euig  t.  Bwrdett^  28  W.  Va.  601;  67  Am.  Bep.  687;  TVylor  t.  Snom, 
47  Tex.  462;  26  Am.  Rep.  311. 

TnOy  HOW  CoMruTED:  Tender  ▼.  BktU,  23  Iowa,  627;  92  Am.  Deo.  440. 
The  law  will  regard  fraotioos  of  a  day  when  important  in  the  aettlement  of 
..ww^iiiitfehtg  iaterertit  CNdoN  t.  Ke^ei,  112  Ind.  668;  Wood  ▼.  Lordkr^  116 
Id.fflt. 
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ri6  Oneoii,  9SLJ 

^^A«»ftAft    COKPANr  MAT  PrSBGRXBI  RiTLB  RiqUXBDrO  Al*L  FSBSOHS  B>- 

foas  Taxzho  PASBAas  on  its  paasenger  traina  to  prooore  tioketa,  and  to 
exhibit  them  to  the  oondnotor  at  all  proper  times  to  entitle  them  to  ride, 
and  in  defaalt  thereof  to  pay  an  ailditional  mm,  when  it  .has  fomished 
the  neoessary  oonTanianoes  and  facilities  to  tnmlers  for  proonxing 
tickets. 

Jjf  Ra]IJU>A]>  CkXMFAHT  HAS  FaILID  OB  NsQUBOXID  TO  FUBIUSH  TEATIUm 

OPKnmnmT  to  proenre  a  ticket,  and  he  applies  for  passage  or  enters  its 
passenger  train  withont  having  such  tioketi  bat  ofisrs  to  pay  the  usnal 
hn,  the  oompany  cannot  lawfully  reject  or  eject  him. 
Amy  Ruli  or  Rsoulatxov  Which  Railboad  Oompavt  has  Rioht  io 
Makb  for  its  own  conrenience,  or  the  management  of  the  bnsipeBS,  and 
which  the  public  are  boond  to  obey,  most  be  reasonable,  and  the  oom* 
pany  is  bound  to  fimush  all  the  oonYeniences,  opportonity,  and  meana 
to  comply  with  it.    Unless  it  does  this»  the  nde  Is  mirea» 


Emmom  and  Emmons^  and  O.  AT.  IdUman^  for  the  respondent* 
Dolph^  BelUngery  MaUaryy  and  Siman^  for  the  appellant. 

LoBO,  C.  J.  This  was  an  action  to  reooyer  damages  for  the 
onlawfiil  expulsion  of  the  plaintiff  from  the  passenger-cars  of 
the  defendant.  After  issue  joined,  the  cause  was  tried,  and  re- 
sulted in  a  verdict  and  judgment  in  favor  of  the  plaintiff,  from 
which  the  defendant  appeals  to  this  court. 

In  substance,  the  facts  certified  to  us  are  these:   On  the 

AM.  St.  Hsp.,  Vol.  vm.— 19 
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thirteenth  day  of  Aagust,  1885,  the  plaintiff  entered  the  cars  of 
the  defendant  at  Holbrook  station,  in  Multnomah  County,  in- 
tending to  go  to  Portland,  a  distance  of  thirteen  miles.  Hol- 
brook station  was  not  a  ticket-office,  nor  could  any  ticket  be- 
procured  at  it,  nor  had  the  plaintiff  any  ticket.  When  the* 
conductor  applied  to  the  plaintiff  for  his  ticket,  he  offered  and 
handed  to  the  conductor  fifty  cents,  and  the  conductor  told 
him  that  the  fare  when  paid  on  board  of  the  cars  was  seventy- 
five  cents,  twenty-five  of  which  would  be  refunded  to  the^ 
plaintiff  by  applying  to  any  ticket-office  of  defendant,  and  pre- 
senting a  rebate  check  which  he  would  issue  to  him.  The- 
plaintiff  declined  to  pay  or  make  such  deposit  of  twenty-five 
cents,  and  thereupon  the  conductor  told  him  that  he  could  not 
proceed  on  the  train  unless  he  did  so.  The  plaintiff  then  told 
the  conductor  that  if  he  was  put  off  the  train  he  would  make- 
the  company  pay  for  it,  whereupon  the  conductor  offered  to- 
return  said  fifty  cents,  which  the  plaintiff  refused  to  accep% 
and  the  conductor  then  left  the  same  on  the  seat  where  the- 
plaintiff  was  sitting;  that  the  conductor  went  on  through  the- 
train,  and  afterwards  returning,  again  demanded  said  twenty- 
five  cents,  and  informed  the  plaintiff  that  unless  he  paid  the 
same  be  would  have  to  get  off;  that  plaintiff  still  refused  to- 
comply  with  the  request  of  the  conductor.  When  the  train 
reached  the  next  station  the  conductor  compelled  the  plaintiff" 
to  leave  the  train;  that  after  plaintiff  left  the  cars,  the  con- 
ductor finding  the  fifty  cents  on  the  seat,  deposited  the  same- 
for  safe-keeping  with  the  express  messenger  on  the  train. 

There  was  no  evidence  of  any  malice  on  the  part  of  the  de- 
fendant, or  any  of  its  agents,  or  of  any  assault  on  the  plaintiff, 
or  insult  offered  to  him,  other  than  the  fact  that  the  conductor 
put  his  hand  on  the  plaintiff's  arm,  and  in  a  quiet  and  orderly^ 
manner  requested  him  to  leave  the  train,  and  the  plaintiff,  be- 
lieving that  he  would  be  ejected  by  force  if  he  longer  refused, 
left  the  train.  After  being  thus  ejected  from  the  train  at  Lin- 
ton, the  plaintiff  not  being  able  to  procure  a  conveyance^ 
walked  to  Portland,  a  distance  of  eight  miles,  and  afterwards, 
on  the  same  day,  met  the  conductor,  and  stated  that  he  bore- 
no  malice  or  resentment  toward  him  personally,  but  considered 
that  he  was  obeying  instructions,  etc.  There  was  evidence 
tending  to  prove  that  the  defendant  had  for  a  long  time  in 
force  a  rule  and  regulation  providing  that  where  passengers 
got  aboard  of  the  defendant's  cars  without  having  procured 
tickets,  an  additional  sum  of  twenty-five  cents  to  the  regular 
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fare  would  be  demanded,  for  which  a  rebate  check  would  be 
iasaed  to  the  passenger  00  entering  without  a  ticket,  which  re- 
bate check  would  entitle  the  holder,  upon  presentation  thereof 
at  any  ticket-office  on  defendant's  line,  to  a  return  of  said 
twenty-five  cents,  and  that  this  rule  was  enforced  as  to  all 
passengers  getting  on  defendant's  train  without  tickets. 

Upon  this  state  of  facts,  the  defendant  asked  the  court  to 
instruct  the  jury  as  follows:  *'  Where  a  railroad  company  de- 
mands of  a  passenger  getting  on  board  its  cars  without  a 
ticket  a  deposit  of  a  small  sum  in  addition  to  the  price  of  the 
ticket,  but  at  the  same  time  issues  to  such  passenger  what  is 
called  a  rebate  check  for  the  deposit,  which  entitles  the  holder 
to  a  return  of  the  money  so  deposited  by  applying  therefor  to 
any  ticket-office  of  the  company,  this  additional  sum  demanded 
on  deposit  required  is  not  additional  charge  of  fare." 

The  court  refused  to  give  this  instruction  as  asked,  but  gave 
the  same  in  modified  form  by  adding  as  follows:  "But  such 
regulation,  applied  to  a  station  where  passengers  are  received 
but  no  tickets  sold  or  are  obtainable,  is  an  unreasonable  rule, 
and  the  demand  for  such  deposit,  under  such  circumstances, 
was  an  unlawful  demand." 

The  principle  stated  in  this  modification  involves  the  main 
question  to  be  decided.  There  are  certain  duties  which  a  rail- 
road corporation  assumes  in  consideration  of  the  franchise  con- 
ferred upon  it  by  the  state.  It  owes  to  the  public  the  duty  of 
providing  suitable  cars  for  passengers,  stations  and  depots  for 
taking  passage,  and  to  afford  proper  facilities  for  procuring 
tickets.  At  all  stations  along  the  line  of  the  road  at  which  it 
is  usual  for  passenger  trains  to  stop,  the  citizen  has  the  right 
to  enter  and  become  a  passenger  by  procuring  a  ticket  or  pay- 
ing his  fare.  For  its  own  safety  and  convenience  and  that  of 
the  public,  a  railroad  company  may  make  reasonable  rules 
and  regulations  for  the  management  of  its  business  and  the 
conduct  of  its  passengers.  It  may  prescribe  as  a  rule,  and  re- 
quire all  persons,  before  taking  passage  on  its  passenger  trains, 
to  procure  tickets,  and  to  exhibit  them  to  the  conductor  at  all 
proper  times,  to  entitle  them  to  ride,  and  in  default  thereof, 
may  charge  an  additional  sum.  Such  a  rule  may  be  neces- 
sary for  its  own  protection  against  the  fraud  and  dishonesty  of 
its  agents  or  conductors,  and  to  avoid  the  inconvenience  of 
collecting  fares  upon  its  trains  in  motion,  while  ii  imposes  no 
hardship  on  the  pa8senp;er.  Necessarily,  such  a  rule  and  its 
enforcement  plainly  implies  or  assumes  that  the  company  has 
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provided  the  proper  facilities  or  opportunity  for  travelers  to 
procure  tickets  to  enable  them  to  comply  with  such  regula- 
tion; and  when  it  has  furnished  proper  conveniences  and 
facilities  to  travelers  for  procuring  tickets,  the  rule  is  reason- 
able, and  works  no  hardship  or  inconvenience.  But  a  com- 
pany which  has  provided  a  station  without  a  ticket-office,  at 
which  its  passenger  trains  stop,  has  not  put  it  in  the  power  of 
the  traveler  to  comply  with  such  regulation,  and  it  would  be 
unreasonable  to  apply  it  to  him  when  he  tendered  the  usual 
fare. 

To  allow  a  railroad  company  to  enforce  a  rule  requiring 
passengers  to  procure  tickets  before  taking  passage,  and  in 
default  thereof  to  pay  an  additional  sum,  for  which  a  rebate 
check  is  issued,  when  the  company  has  furnished  no  ticket- 
office,  and  thus  make  it  impossible  for  the  traveler  to  procure 
a  ticket  and  to  comply  with  its  rule,  would  be  punishing  the 
traveler  for  its  dereliction  of  duty.  Such  a  rule,  as  applied 
to  such  a  station,  would  be  unreasonable,  vexatious,  and  op- 
pressive. Without  the  necessary  conveniences  or  facilities  for 
procuring  tickets,  the  traveler  cannot  be  in  fault,  nor  the 
spirit  or  equity  of  such  rule  violated;  for  such  a  rule  is  mani- 
fesUy  only  reasonable  when  applied  to  stations  where  tickets 
may  be  procured.  To  hold  otherwise,  would  be  to  authorize 
the  company  to  require  of  the  passenger  to  do  that  which  the 
company  had  made  it  impossible  for  him  to  do,  and  then,  for 
failing  to  do  it,  to  pay  a  penalty  to  the  company.  If  it  has 
failed  or  neglected  to  furnish  the  traveler  the  opportunity  to 
procure  a  ticket,  and  he  applies  for  passage  or  enters  their 
passenger  trains  without  having  such  ticket,  but  offers  to  pay 
the  usual  fare,  the  company  cannot  lawfully  reject  or  eject 
him.  The  right  of  the  company  to  make  any  rule  or  regu- 
lation for  its  own  convenience,  or  the  management  of  its 
business,  which  the  public  are  bound  to  obey,  such  rule  or 
regulation  must  be  reasonable,  and  the  company  is  bound  to 
furnish  all  the  conveniences,  opportunity,  and  means  neces- 
sary to  comply  with  it.  Unless  it  does  this,  the  rule  is  un- 
reasonable. 

Upon  the  facts  as  presented  by  this  record,  there  was  no 
error  in  the  instruction  as  modified.  Nor  do  we  discover 
any  error  in  the  instruction  as  to  damages;  that  is,  that  the 
plaintiff  could  only  recover  for  the  actual  damages  which  he 
had  sustained. 

The  judgment  must  be  affirmed. 


\ 
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RaiiiBoad  CkmPAVT— Bioht  ov  Oohbuciob  to  Ermn  Pa8iuioie  for 
nioMdng  to  pay  eztn  fwe:  ^IcIliMm  ele.  J?,  i?.  Cb.  ▼.  (Toirti^  38  Kan.  e06|  6 
Am.  8i.  Bep.  780^  and  cases  ooUeoted  in  note  794;  Teaoas  He.  B,  S.  €h.  ▼. 
Bond^  62  Tez.  442;  60  Am.  Bep.  632;  Bbmd  y.  Southern  Pac^  S.JLCkK,65 
CbL  690;  36  Am.  Bep.  60. 

Pabsbnokb  Unablb  to  Fubchasb  Tickxt  beoanse  of  failnre  of  railroad 
oompany  to  famish  him  an  opportonity  to  do  so  may  pay  the  excess  de- 
manded on  the  train  under  protest,  and  recover  it  by  snit,  or  refuse  to  pay 
iti  and  hold  the  company  liable  in  damages  for  an  ejection:  Forme  t.  ii&i- 
hama  etc  B.  B.  Co.,  63  Miss.  66;  66  Am.  Bep.  801. 

Bailboad  Ck>MPANT  18  Eutitlbd  to  Makb  Bulbs  for  oondnoting  its 
affiurs»  if  they  be  reasonable,  not  ooaflioting  with  any  l^gal  liability,  and 
not  exempting  from  liability  for  negligenoe  or  improper  oondncti  N,  S,  W^ 
S^y  Co.  T.  Ifyeor,  82  Va.  250. 


Sovbbn  v.  Yoban. 

[1«  OBBOOV,  260.] 

At  Cmoioy  Law,  Findbb  or  Lost  Pbopbbtt  hab  Valid  Claim  thbbbio 
against  all  the  world  except  the  true  owner,  and  was  boond  to  hdd  it  for 
the  owner,  and  was  liable  for  misdelivery.  This  role  is  modified  by  the 
provisions  of  the  Oregon  Code,  sees.  3707-3711. 

SnTOTLT  Sfxakino,  It  is  onlt  Monet  ob  Qooss  Which  hatb  been  Lost 
that  can  be  said  to  be  f oand.  And  lost  property  is  that  which  the  owner 
has  involuntarily  parted  with,  and  not  property  which  he  has  intention- 
ally concealed  for  safe-keeping  in  the  plaoe  where  found. 

IIOHBT  OB  €k>0D8,  WHEN  FOUND^  ALTHOUGH  OWNXB  IS  UNKNOWN,  WhICH 

HAS  BEEN  Hidden  in  the  earth  by  him  for  safe-keeping,  is  not  property 
of  which  he  has  involuntarily  parted  with  the  possession,  or  lost  prop* 
peity,  to  which  the  proviedons  of  the  Oregon  statute  as  to  lost  property 
(Codfi^  sees.  3707-3711)  are  applicable;  and  in  such  case,  if  the  finder  under- 
takes to  treat  or  deal  with  it  as  lost  property,  his  acts  thereby  will  not 
impair  the  title  of  the  true  owner,  or  defeat  his  right  to  recover  it. 
Id.  »- Whbbb  Onb  Finds  Monet  Hid  in  the  earth,  and  the  surroundings 
evidsnoe  that  it  was  intentionally  deposited  in  the  plaoe  found  for  safe- 
keepiDg,  but  the  finder,  not  knowing  to  whom  it  belonged,  and  there 
being  no  marks  on  it,  or  other  indication  by  which  the  owner  could  bo 
known,  treats  it  as  subject  to  the  provisions  of  the  statute  as  to  lost 
property,  and  acting  in  good  faith,  pursuant  to  the  statute,  delivers  it  as 
therein  prescribed,  he  is  not  liable  for  a  conversion  of  the  money. 

/•  K.  Weatherford  and  L,  BUyeUy  for  the  appellant. 

O.  B.  DorrU  and  H.  Y.  Thamp^on^  for  the  respondent. 

LoBD,  C.  J.  This  was  an  action  of  trover,  brought  by  the 
plaintiff  as  administrator  against  the  defendant,  for  the  con- 
version  of  two  certain  packages  of  money,  alleged  to  have 
been  the  property  of  the  deceased.  After  denying  the  facts 
thus  alle^dd^  the  defendant  set  up  as  a  defense  in  substance 
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these  facte:  That  at  the  time  alleged,  upon  the  premises 
owned  and  occupied  by 'the  defendant,  one  Hugh  Gray  and 
one  Darwin  E.  Yoran  each  found  a  purse  of  money,  and  that 
they  delivered  said  packages  to  the  defendant  to  be  disposed 
of  according  to  law,  and  subject  to  their  claim  as  such  finders; 
that  the  defendant  as  such  holder  of  the  money,  in  compliance 
with  the  statutes  in  such  case,  did  give  the  required  notice  to 
the  clerk  of  the  county  by  posting  in  two  public  places,  and 
by  publication  in  the  Oregon  State  Journal,  etc.;  that  no 
owners  appeared  within  one  year  from  the  date  of  said  notice 
and  claimed  said  sums  of  money;  and  that  before  any  notice 
was  given  to  the  defendant  of  any  claim  to  the  same,  and  be- 
fore the  commencement  of  this  action,  in  compliance  with  the 
statutes  aforesaid,  did  deliver  to  the  county  treasurer  one  half 
of  said  money,  and  to  the  said  Gray  and  Yoran  the  other 
half;  that  said  sums  of  money  were  delivered  to  the  defend- 
ant as  bailee  of  said  finders,  and  that  he  delivered  that  por- 
tion to  which  each  was  entitled,  and  paid  over  to  the  treas- 
urer the  respective  sums  as  aforesaid,  etc. 

In  the  way  of  new  matter,  the  reply  alleged  that  the  de- 
ceased in  her  lifetime  placed  the  said  purses  in  the  places 
mentioned  for  safe-keeping,  and  that  she  owned  or  was  law- 
fully in  possession  of  said  premises  at  said  time,  and  that  said 
money  was  never  at  any  time  lost.  By  the  evidence  in  the 
bill  of  exceptions,  it  appears  that  the  money  in  controversy 
was  found  in  two  cans,  under  the  floor  in  the  bam,  and  that 
the  finders  were  two  boys,  who  thus  substantially  describe  the 
circumstances  of  the  finding. 

One  of  them  testifies:  ''There  was  one  plank  that  was  not 
nailed  down,  and  had  a  small  hole  in  it  as  though  the  rats  had 
gnawed  it;  it  was  about  two  feet  long;  when  that  piece  of  floor- 
ing was  lifted  up,  Hugh  Gray  found  the  can  of  money.  We 
counted  it,  and  there  was  $925.85  in  gold  and  silver;  after- 
wards I  found  another  can  about  a  half  foot  from  the  one 
Hugh  Gray  found;  seemed  to  be  a  yeast-powder  can;  it  was 
about  five  inches  long,  and  had  in  it  one  thousand  dollars  in 
gold  coin.  I  took  the  money  to  my  father  and  handed  it  to 
him."  After  inquiring  of  the  boys  where  they  had  found  the 
money,  etc.,  the  defendant  testified:  "I  took  it  and  brought 
it  to  the  county  treasurer,  and  related  to  him  the  circum- 
stances, and  he  placed  it  in  his  safe;  then  I  returned  home." 
And  in  describing  the  place  of  the  finding,  said:  "I  found 
ihat  a  plank  had  been  sawed  into  diagonally  to  form  a  miter 
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40  it  would  not  drop  through^  and  a  little  pit  had  been  dug  six 
or  eight  inches  deep,  and  that  it  had  been  filled  with  chaff  and 
hay  feed  in  the  manger  in  which  the  cans  had  been  placed.  I 
then  brought  the  money  to  the  treasurer's  safe  and  deposited 
it,  and  on  Monday  following  ga^e  the  notices,"  etc. 

The  court  instructed  the  jury,  among  other  things,  that  '*  if 
the  defendant  was  proceeding  honestly  under  the  supposition 
that  the  money  was  lost  property,  it  would  not  of  itself  consti- 
tate  conversion,  although  he  was  mistaken  about  the  facts  of 
the  money  being  lost,  and  in  his  attempt  to  proceed  in  refer- 
ence to  the  law  of  lost  money,*'  to  which  the  plaintiff  excepted. 

After  retiring  to  consider  their  verdict,  the  jury  returned 
with  this  result:  To  the  question:  "  Was  Johanna  Gk)odchild 
at  the  time  of  her  death  the  owner  of  the  property  described  in 
the  complaint  in  this  action?"  Answer.  ''Yes."  To  the 
question:  ''Was  there  any  conversion  of  the  money  in  ques- 
tion by  the  defendant?"  Answer.  ''No";  and  also  returned 
a  verdict  in  favor  of  the  defendant.  From  this  statement  it  is 
8u£Eicient  to  say  that  the  contention  of  counsel  for  the  plaintiff 
was,  that  the  answer  of  the  defendant,  and  the  evidence  offered 
by  him,  establishes  in  law  conversion,  and  that  the  court 
ehould  have  instructed  the  jury  to  that  effect,  and  not  as 
above  stated.  They  proceed  upon  the  hypothesis  that  the 
money  was  not  lost,  but  intentionally  deposited  in  the  place 
mentioned  for  safe-keeping,  and  that  the  admitted  acts  of  the 
defendant  in  relation  thereto  were  inconsistent  with  the  rights 
ci  the  true  owner,  and  in  law  constituted  a  conversion. 

Ever  since  the  decision  of  Lord  Chief  Justice  Pratt  in  Ar^ 
mory  v.  Delamirie^  1  Strange,  605,  it  seems  to  be  settled  law 
that  the  finder  of  lost  money  has  a  valid  olaim  to  the  same 
against  all  the  world  except  the  true  owner,  and  generally  it 
may  be  said  that  the  place  in  which  it  is  found  creates  no  ex- 
ception to  this  rule.  "  But  property,"  said  Trunkey,  J.,  "  is 
not  lost  in  the  sense  of  this  rule  if  it  was  intentionally  laid  on 
a  table,  counter,  or  other  place  by  the  owner,  who  forgets  to 
take  it  away,  and  in  such  case  the  proprietor  of  the  premises 
is  entitled  to  retain  the  custody.  Whenever  the  surroundings 
evidence  that  the  article  was  deposited  in  its  place,  the  finder 
has  no  right  of  possession  against  the  owner  of  the  building  ": 
Hamaker  v.  Blanchard^  90  Pa.  St.  379;  85  Am.  Rep.  664. 
Strictly  speaking,  it  may  be  said  that  before  a  thing  can  be 
found  it  must  have  been  lost;  and  property  which  the  owner 
has  simply  or  intentionally  laid  down,  or  deposited  in  some 
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place,  and  for  the  time  forgotten  where  it  was  left  or  put,  in 
legal  intendment  can  hardly  be  considered  as  lost.  "  The  loss 
of  goods  in  legal  and  common  intendment,"  said  Rees,  J.,  ^'de- 
pends upon  something  more  than  knowledge  or  ignorance,  the 
memory  or  want  of  memory  of  the  owner  as  to  their  locality  at 
any  given  moment.  If  I  place  my  watch  or  pocket-book  un* 
der  my  pillow  in  a  bed-chamber,  or  upon  a  table  or  bureau,  I 
may  leave  them  behind  me  indeed,  but  if  that  be  all,  I  cannot 
be  said  with  propriety  to  have  lost  them.  To  lose  is  not  ta 
place  or  put  anything  carefully  and  voluntarily  in  the  place 
you  intend,  and  then  forget  it;  it  is  casually  and  involuntarilj 
to  part  from  the  possession,  and  the  thing  is  then  usuallj 
found  in  a  place  or  under  circumstances  to  prove  to  the  finder 
that  the  owner's  will  was  not  employed  in  placing  it  there": 
Lawrence  v.  Statey  1  Humph.  229;  S4  Am.  Dec.  644. 

The  distinction  to  be  noted  is  between  the  cases  in  which 
the  thing  or  property  is  actually  lost,  and  those  in  which  it  is 
intentionally  left  or  deposited  in  its  place;  cases  in  which,  as 
Baron  Parke  said,  "the  taker  is  not  justified  in  concluding  that 
the  goods  were  lost,  because  there  is  little  doubt  he  must  have 
believed  that  the  owner  would  know  where  to  find  them  again^ 
and  he  had  no  pretense  to  consider  them  abandoned  or  de* 
relict."  Upon  the  theory  that  the  case  in  hand  is  parallel  in 
principle  with  the  class  last  named,  it  may  be  argued  that  the 
defendant,  being  the  owner  of  the  property  in  which  the  money 
was  deposited,  was  entitled  to  the  possession  as  against  the 
finders,  and  their  delivery  to  him  did  not  make  him  in  law 
bailee  for  them,  but  required  him^  as  was  said  in  McAvoy  v. 
Medina^  11  Allen,  548,  "  to  use  reasonable  care  for  the  safe- 
keeping of  the  same  until  the  owner  shall  call  for  it,"  and  that 
when  he  undertook  to  treat  it  as  lost  property,  and  actually 
delivered  one  half  of  the  money  to  the  county  treasurer,  and 
the  other  half  to  the  finders,  he  acted  in  derogation  of  the  rights 
of  the  true  owner  by  the  exercise  of  dominion  over  it,  which 
rendered  him  answerable  in  trover  for  conversion. 

At  common  law,  the  finder  of  lost  property  was  bound  to 
hold  it  for  the  true  owner,  and  was  liable  for  misdelivery.  In 
leaaek  v.  Clark,  2  Bulst.  806,  Lord  Coke  says:  "  When  a  man 
doth  find  goods,  it  hath  been  said,  and  so  commonly  held,  that 
if  he  doth  dispossess  himself  of  them  by  this,  he  shall  be  dis- 
charged; but  this  is  not  so,  as  appears  by  12  £.,  4th  vol.,  13, 
for  he  which  finds  goods  is  bound  to  answer  him  for  them  who 
hath  the  property;  and  if  he  deliver  them  over  to  any  one. 
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unless  it  be  unto  the  right  owner,  he  shall  be  charged  for  them, 
for  at  the  first  it  is  in  his  election  whether  he  will  take  them 
or  not  into  his  custody,  but  when  he  hath  them  one  only  hath 
the  right  unto  them,  and  therefore  he  ought  to  keep  them 
safely;  if  a  man,  therefore,  which  finds  goods,  if  he  be  wise, 
he  will  then  search  out  the  right  owner  of  them,  and  so  deliver 
them  unto  him;  if  the  owner  comes  unto  him  and  demands 
them,  and  he  answers  him  that  it  is  not  known  unto  him 
whether  he  be  the  true  owner  of  the  goods  or  not,  and  for  this 
cause  he  refuseth  to  deliver  them,  this  refusal  is  no  conversion, 
if  he  do  keep  them  for  him." 

The  duty  of  the  finder  to  ascertain  who  is  the  true  owner 
before  he  makes  a  delivery,  and  his  liability  in  case  of  misde- 
livery, is  here  clearly  stated.  But  our  statute,  as  we  shall 
presently  see,  has  innovated  this  rule,  and  the  finder,  after  do- 
ing the  things  prescribed  for  the  purpose  of  ascertaining  the 
true  owner,  is  required,  after  the  expiration  of  a  year,  to  turn 
over  one  half  to  the  county,  and  entitled  to  keep  the  other  half 
of  such  lost  property;  and  in  case  of  neglect  or  failure  to  do 
80,  the  county  may  bring  an  action  against  such  finder  to  re- 
cover the  same.  So  that  If  the  owner  should  afterwards  ap- 
pear, such  acts  upon  the  part  of  the  finder,  done  in  pursuance 
of  law,  would  not  render  him  liable  for  conversion.  Nor  at 
common  law,  ''  if  the  owner  comes  unto  him  and  demands 
them,"  and  he  does  not  know  him,  and  for  this  reason  refuses 
to  deliver  such  lost  property  to  him,  is  his  refusal  a  convert 
sion  ?  In  such  case,  acting  in  good  faith  and  with  fairness, 
his  mistake  cannot  be  urged  against  him,  and  will  not  render 
him  liable  in  trover. 

In  some  important  particulars,  the  facts  of  the  case  in  hand 
are  more  akin  to  what  is  known  as  treasure-trove.  That  is, 
"where  any  money  is  found  hid  in  the  earth,  but  not  Ijring  on 
the  ground,  and  no  man  knows  to  whom  it  belongs."  Now, 
the  surrounding  fiEicts  indicate  that  the  money  was  intention- 
ally deposited  in  the  place  where  found,  for  concealment. 
Until  after  the  money  was  distributed  as  stated,  the  owner  was 
mknown.  So  that  during  the  possession  of  the  defendant 
there  was  present  all  the  elements  constituting  treasure-trove. 
There  was  the  hiding,  the  secrecy,  that  unknown  owner,  in  fact, 
dead  owner  and  unknown  representatives.  It  is  only  when  the 
owner  appears  or  is  shown  that  the  title  of  the  king  vanishes 
as  heir  to  him  who  was  presumed  to  be  dead;  in  a  word,  when 
the  owner  is  made  known,  it  ceases  to  be   treasure-trove. 
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But  while  that  fact  lies  hid,  while  the  case  stands  of  money 
found  hid  in  the  earth,  and  the  owner  unknown,  after  diligent 
search,  and  the  finder  treats  the  property  as  treasure-trove,  and 
then  afterwards  the  owner  appears,  the  only  effect  is  to  destroy 
the  character  of  such  property  as  treasure-trove,  and  thus  de- 
feat the  title  of  the  king  or  sovereign;  but  it  does  not  render 
the  finder  liable  for  conversion.  His  mistake,  if  such  it  may 
be  called,  like  the  refusal  of  the  finder  to  deliver  on  demand 
lost  property  when  the  owner  is  unknown  to  him,  is  no  con- 
version, for  he  is  justified  in  his  conduct  at  the  time  in  treat- 
ing it  as  treasure-trove,  by  the  presence  of  all  the  elements 
which  constitute  it  such. 

The  record  shows  that  the  defendant  bought  the  property  at 
an  administrator's  sale,  and  entered  into  possession,  and  while 
thus  in  possession,  the  boys  found  the  money  in  the  manner 
and  under  the  circumstances  already  stated.  It  was  delivered 
by  them  to  the  defendant  as  their  agent  or  bailee  for  the  pur- 
pose of  ascertaining  its  owner.  Neither  he  nor  they  knew  who 
the  owner  was,  nor  was  there  any  marks  on  the  money  or  other- 
wise by  which  the  owner  could  be  known.  What  was  the  de- 
fendant to  do  ?  Here  was  money  evidently  deposited  for  con- 
cealment found  upon  his  premises,  and  the  owner  of  it  un- 
known. Our  statute  provides  that  "  if  any  person  shall  find 
any  money,  etc.,  and  if  the  owner  thereof  is  unknown,  such 
person  shall,  within  five  days  after  finding  such,  give  notice 
thereof  in  writing  to  the  county  clerk,  and  also  cause  a  notice 
thereof  to  be  posted  in  two  public  places,"  etc.  And  if  the 
amount  found  exceed  fifteen  dollars,  he  "  shall,  in  addition  to 
the  preceding  requirements,  within  fifteen  days,  etc.,  cause  no- 
tice thereof  to  be  published  in  a  newspaper  printed  in  the 
county,  etc.,  and  if  no  person  shall  appear  to  claim  the  same, 
etc.,  within  two  months,  he  shall  procure  the  appraisal  thereof 
by  a  justice  of  the  peace,"  etc.;  and  ftirther,  ''if  the  owner  of 
such  lost  money,  etc.,  appear  within  one  year  after  notice  given, 
etc.,  and  make  out  his  right  thereto,  he  shall  have  restitution^ 
etc.;  but  if  such  owner  shall  not  appear  within  one  year,  then 
the  finder  shall  pay  one  half,  after  deducting  all  legal  charges, 
to  the  treasurer  of  the  oounty,  etc.,  and  in  case  of  neglect  to  do 
BO  on  demand, '  after  the  expiration  of  the  year,'  the  same  may 
be  sued  for  by  the  county":  Code,  sees.  8708-8710. 

The  defendant,  not  knowing  to  whom  the  money  belonged, 
and  there  being  no  marks  or  other  indicia  by  which  the 
owner  could  be  ascertained,  treated  the  money  as  subject  to 
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the  proviaioiui  of  this  8tatate.  The  language  of  the  first  sec- 
tion  is,  that  'Mf  any  person  shall  find  any  money  or  goods, 
and  if  the  owner  of  it  be  unknown,  such  person  shall,"  etc. 
This  seems  to  have  been  interpreted  to  mean  that  when  money 
or  goods  is  found,  and  the  owner  of  it  is  unknown,  it  applies 
as  well  to  money  or  goods  hidden  in  the  earth  which  had  been 
found  and  whose  owner  was  unknown  as  to  lost  property. 
Taking  this  section  alone,  it  might  be  argued  that  the  intent 
is  to  treat  property  hidden  and  found  as  lost  property  when 
the  owner  is  unknown,  or  to  put  them  on  the  same  footing.  In 
a  word,  that  it  contemplates  that  he  who  *'  finds"  must  neces- 
sarily have  had  no  knowledge  of  the  existence  of  such  money 
or  goods  until  found,  and  the  owner  of  which  is  unknown,  and 
that  as  to  such  person,  whether  the  money  or  goods  be  lost  or 
hidden,  it  occupies  the  same  relation  as  to  him,  and  could  not 
have  come  into  his  possession  except  by  finding;  and  conse- 
quently, money  or  goods  when  found  may  include  money  or 
goods  hidden  in  the  earth  or  lost  upon  it;  and  in  either  case, 
if  the  owner  be  unknown,  the  section  cited  is  broad  enough  to 
cover  either  case. 

In  this  view,  if  money  be  hidden  in  the  earth  for  safe-keep- 
ing, unless  the  owner  put  some  marks  or  other  indicia  upon  it 
by  which  he  may  be  identified  or  made  known,  the  finder 
would  be  justified  in  treating  it  as'  lost  property.  But  this 
construction  is  hardly  tenable,  for  strictly  speaking  it  is  only 
money  or  goods  which  have  been  lost  that  can  be  said  to  be 
found,  and  the  succeeding  provisions  of  the  statute  make  it 
plain  and  beyond  all  doubt  that  the  statute  was  only  intended 
to  apply  to  lost  money  or  goods,  which,  as  we  have  seen,  is 
property  that  the  owner  has  casually  or  involuntarily  parted 
with,  and  not  property  which  the  surroundings  evidence  that 
the  owner  deposited  intentionally  in  the  place  where  found,  for 
safe-keeping.  As  the  efiect  of  this  statute  is  to  innovate  the 
common-law  rule  in  destroying  the  title  of  the  owner  of  lost 
property  after  a  certain  period,  upon  compliance  with  its  pro- 
visions, it  certainly  ought  not,  by  construction  or  otherwise,  to 
be  extended  to  cases  which  do  not  plainly  come  within  its 
purview,  or  other  than  those  which  upon  the  facts  are  properly 
denominated  lost  property.  Money  or  goods,  therefore,  when 
found,  although  the  owner  is  unknown,  which  has  been  hidden 
in  the  earth  by  him  for  safe-keeping,  is  not  property  of  which 
he  has  involuntarily  parted  with  the  possession,  or  lost  prop- 
erty, to  which  the  statute  applies;  and  in  such  case,  if  the 
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finder  undertakes  to  treat  or  deal  with  it  as  lost  property,  hi» 
acts  thereby  will  not  impair  the  title  of  the  true  owner  or 
defeat  his  right  to  recover  it  But  did  the  act  of  the  defend* 
ant  in  thus  treating  the  money  constitute  conversion? 

It  must  be  admitted  that  prior  to  the  distribution  of  the 
money  according  to  the  statute,  all  the  acts  of  the  defendant^ 
by  advertisement  and  otherwise,  were  done,  not  in  derogation 
of  the  rights  of  the  owner,  but  to  ascertain  who  was  such 
owner,  and  for  the  purpose  of  satisfactory  proof  of  delivering 
his  property  to  him.  As  these  means  &iled  to  ascertain  to 
whom  the  money  belonged,  and  there  being  no  clew  by  any 
marks  to  its  ownership,  upon  the  assumption  that  the  statute 
governed  in  the  premises,  and  that  the  finders  would  be  liable 
to  suit  unless  distributed  according  to  its  provisions,  the  de- 
fendant for  them  delivered  one  half  to  the  county  and  the  other 
half  to  the  finders.  In  doing  this,  he  asserted  no  right  or  title 
of  himself  or  them  to  the  money,  nor  any  as  against  the  owner 
or  his  representatives,  who  were  unknown;  but  he  acted  in 
good  faith,  upon  the  mistaken  assumption  that  the  law  re* 
quired  him  or  those  for  whom  he  acted  to  do  what  was  done. 
The  defendant  did  not  assume  the  right  to  dispose  of  the  prop- 
erty, nor  to  assert  any  dominion  over  it  by  virtue  of  any  claim 
of  title  of  his  own  or  the  finders,  and  consequently  there  was 
no  conversion,  nor  any  prejudice  to  the  rights  of  tiie 
by  the  instruction  complained  of. 

The  judgment  must  be  affirmed. 


Lost  PaonBRTT,  findingof  mihopor8tQr«,«to.:S66  Jfciiwyy.  Mmikta^  11 
Allen,  648;  87  Am.  Deo.  733,  and  note  736;  GneM  ▼.  Baton,  98  Maae.  139» 
93  Am.  Deo.  142. 

RiOHT  or  FiNDBR  OT  LosT  Propertt:  Dur/ee  v.  Jones,  11  R.  L  688;  23 
Am.  Rep.  628,  and  note  631;  Lhermffrt  v.  White,  74  Me.  452;  43  Am.  Rep. 
000;  Tcmdi  v.  Seaian,  28  Qratt  601;  26  Am.  Rep.  380;  Hamaker  v.  Blanek- 
mrd,  90  Pa.  St.  377;  35  Am.  Rep.  664;  Bowen  v.  SuIUcqh,  G2  Ind.  281;  30 
Am.  Rep.  172. 
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Bbbnnbb  v.  Alexander. 

riB  Obmov,  M9.J 
KUKWTUK  ASD  AfiMIHlBTRAirOB.  —  At  CSOMVOll  LaW,  ODnOtAX.  JimOMBlIT 

jhOAzmr  ExicuTOB,  who  did  not  plead  piene  adndmairaifU  or  fircefer,  i§ 
oooelitnye  OYidence  of  assets  in  a  seoond  action  of  debt  suggesting  a 
demukuritf  the  only  qualification  being  that  a  matter  arising  subsequent 
to  tfao  former  action,  showing  a  destruction  of  the  assets,  or  removal  of 
them  from  the  hand  of  the  executor  without  fault,  may  be  set  up. 

PAxrr  CAN  Come  into  CoItbt  or  Equitt  ioa  Riusr  alter  judgment  at 
law  only  when  he  has  been  deprived  of  a  legal  right  by  fraud,  accident, 
or  mistake,  unmixed  with  negligence  or  fault  on  his  part.  And  it  is  in- 
dispensable in  founding  a  right  to  such  relief  that  an  executor  or  admin- 
istrator exhibit  a  case  free  from  negligence  or  misconduct  on  his  part. 

KutwioB  OB  AmmnaTBATOB,  Who,  Bklisviko  that  Hb  has  Abbsis 
SumoiBMT  for  the  payment  of  all  debts,  suffers  judgment  to  be  en- 
tered against  him,  will  be  relieved  in  equity  if  the  assets  become  insuffi- 
oient  through  an  unexpected  depreciation  of  their  value,  for  the  reason 
that  the  defense  arises  subsequently  to  the  judgment,  and  without  &ult 
en  his  part;  but  if  he  confesses  judgment  against  himself  for  a  debt  of 
his  testator  or  intestate,  upon  a  miscalculation  of  assets  in  his  hands, 
and  it  appears  afterwards  that  the  assets  are  insufficient  to  satisfy  it,  he 
will  not  be  relieved  in  equity  against  the  judgment. . 


HewiU  and  Bryant^  and  W.  R.  BUyeUj  for  the  respondent 
J.  jr.  Weaiherfardj  for  the  appellant. 

Lord,  C.  J.  This  is  a  suit  in  equity  to  enjoin  the  defendant 
from  issuing  an  execution  upon  a  judgment  reoovered  by  him 
against  the  plainti£f. 

The  facts  are  briefly  these:  The  plaintiflT  was  the  adminis- 
trator of  the  estate  of  Henry  Isley,  deceased,  and  while  such, 
the  defendant  presented  a  claim  against  said  estate  for  the 
sum  of  $846.45,  which  was  disallowed;  that  there  came  into 
his  hands  from  all  sources  the  sum  of  $1,456.98,  and  the  same 
was  the  total  assets  of  said  estate;  that  there  was  presented, 
and  by  him  examined  and  allowed,  claims  against  the  said 
estate  amounting  in  the  aggregate  to  the  sum  of  $876.72,  and 
that  all  of  said  claims  have  been  paid  in  full  of  said  assets; 
that  the  defendant  brought  an  action  against  the  plaintiff,  as 
administrator  aforesaid,  to  reoover  the  amount  of  said  claim 
disallowed,  and  in  his  complaint,  among  other  things,  alleged 
that  the  plaintiff  had  in  his  hands  assets  applicable  to  the 
payment  of  said  claim,  and  sufficient  to  pay  the  same,  but 
that  he  refused  to  apply  the  same  thereon;  that  at  the  time 
the  plaintiff  filed  his  answer  in  said  action  as  such  adminis- 
trator, he  had  in  his  hands  money  over  and  above  the  pay- 
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ment  of  all  claims  against  said  estate,  about  the  sum  of 
$166.26;  that  belonging  to  said  estate  was  a  note  appraised  at 
$127.38,  and  real  estate  appraised  at  $700,  making  a  total, 
according  to  appraised  value,  of  $993.64,  which  the  plaintifiT 
then  believed  was  reasonably  worth  that  sum,  and  that  he 
would  realize  that  amount  for  it,  and  that  the  same  would  be 
sufficient  to  pay  the  defendant's  claim  in  full;  that  at  the 
time  this  plaintiff  filed  his  answer  to  said  complaint,  his  best 
knowledge  and  belief  was,  that  said  allegation  was  true,  and 
that  he  could  not  truthfully  deny  the  same,  and  through  mis- 
take as  to  the  true  valuation  of  said  property  then  in  his 
hands,  and  relying  upon  the  appraised  valuation  thereof,  did 
not  deny  said  allegation;  that  judgment  was  recovered  against 
him  on  account  of  said  claim  against  said  estate  for  the  sum 
of  $652.62,  and  costs,  taxed  at  $154.84,  which  said  judgment 
was  rendered  against  this  plaintiff  personally,  and  not  as  such 
administrator,  and  the  same  was  docketed;  that  plaintiff  has 
paid  said  costs  and  $424  on  the  judgment,  and  that  there 
now  remains  on  such  judgment  the  sum  of  $280  unpaid;  that 
by  order  of  the  county  court,  this  plaintiff  had  sold  said  real 
estate  as  by  law  required,  to  the  highest  bidder,  for  the  sum 
of  $424,  and  that  the  same  was  approved  and  confirmed,  and 
a  deed  executed  therefor;  that  the  necessary  expenses  of  ad* 
ministration  amounted  to  the  sum  of  $200,  no  part  of  which 
has  been  paid;  that  the  defendant  now  threatens  to  cause  a 
writ  of  execution  to  be  issued  on  said  judgment  against  the 
real  and  personal  property  of  the  plaintiff,  and  will,  unless 
restrained,  levy  upon  the  same,  etc.;  wherefore  he  asks  a  de- 
cree perpetually  enjoining  the  defendant  from  enforcing  the 
same,  etc. 

The  defendant  appeared  and  demurred  to  the  complaint,  on 
the  grounds  that  the  court  was  without  jurisdiction,  and  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  suit.  The  court  overruled  the  demurrer,  and  judg- 
ment was  rendered  for  the  plaintiff,  from  which  this  appeal  \b 
brought.  Section  1136,  Oregon  Code,  provides  that  the  effect 
of  a  judgment  or  decree  against  an  executor  or  administrator 
on  account  of  a  claim  against  the  estate  of  his  testator  is  only 
to  establish  the  claim,  as  if  it  had  been  allowed  by  him,  so  as 
to  require  it  to  be  satisfied  in  the  course  of  administration, 
unless  it  appears  that  the  complaint  alleged  assets  in  his 
hands  applicable  to  the  satisfaction  of  such  claim,  and  that 
such  allegation  was  admitted,  or  found  to  be  true,  m  which 
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case  the  jadgment  or  decree  may  be  enforced  against  such 
executor  or  administrator. 

The  contention  of  the  plaintiff  admits  the  regulnrity  and 
validity  of  the  judgment  obtained  against  him,  and  that  by 
his  admission  of  assets  as  alleged,  his  personal  liability 
thereon;  but  he  seeks  to  avoid  the  effect  of  such  judgment, 
and  to  restrain  its  enforcement,  on  the  ground  that  he  was 
mistaken,  or  miscalculated  as  to  the  value  or  sufficiency  of 
such  assets  to  liquidate  such  claim.  Nor  is  it  disputed,  if  the 
plaintiff  had  chosen  to  deny  the  allegations  intended  to  fix 
his  personal  liability,  in  the  event  the  claim  was  established 
against  the  estate,  unless  upon  the  proof  submitted  the  jury 
found  otherwise,  but  that  he  would  have  only  been  required 
by  the  judgment  to  satisfy  it  in  the  course  of  administration. 
Satisfied,  however,  in  his  own  mind  that  he  would  realize  a 
sufficient  sum  out  of  the  assets  in  his  hands  to  liquidate  the 
claim,  the  facts  indicate  that  he  preferred  to  rely  upon  his 
owii  judgment,  and  incur  the  risk  of  individual  miscalcula- 
tion,  than  to  put  in  issue  such  allegation,  and  thereby  compel 
the  proof  of  the  same.  His  admission,  therefore,  obviated 
any  evidence  to  that  effect,  and  operated  the  same  as  if  such 
allegation  had  been  found  to  be  true,  thus  authorizing  the 
court  to  render  the  judgment  fixing  his  personal  liability 
thereunder.  A  like  principle  prevailed  at  common  law.  A 
general  judgment  against  an  executor  who  did  not  plead 
plene  adminiatravit  or  prxter  is  conclusive  evidence  of  assets 
in  a  second  action  of  defendant  suggesting  a  devastavit,  the 
only  qualification  being  that  a  matter  arising  subsequent  to 
the  former  action,  showing  a  destruction  of  the  assets,  or  re- 
moval of  them  from  the  hands  of  the  executors  without  his 
fault,  may  be  set  up:  Tremmier  v.  Thompsonj  19  S.  C.  252. 
''  This  proceeds,"  said  the  court  in  that  case,  "  on  the  ground 
that  the  action  being  against  the  executor  for  a  debt  of  the 
testator  has  embrac^  in  it  two  distinct  allegations,  both  of 
which  are  necessary  to  his  recovery:  first,  that  the  testator 
owed  the  debt;  and  second,  that  the  executor  had  assets  to 
pay  it,  whether  this  latter  is  or  is  not  expressly  alleged  in  the 
complaint  The  executor  has  the  right  to  resist  both  allega- 
tions. He  may  plead  plene  administravit;  indeed,  he  must  do 
so,  at  the  peril  of  having  it  concluded  against  him  by  default 
or  confession  that  he  has  assets.  This  conclusion  rests  upon 
the  doctrine  of  that  kind  of  estoppel  known  as  res  adjudicata^ 
that  a  party  having  the  opportunity  in  an  action  to  make  a 
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defense,  and  does  not  do  so,  is  precluded  from  doing  so  after- 
wards." As  the  plaintiff  in  this  suit  was  not  precluded  from 
making  his  defense  in  the  action  at  law,  bnt  by  his  admission 
authorized  the  judgment  rendered,  he  cannot  now  invoke  the 
aid  of  equity  to  set  it  aside,  unless  he  has  been  deprived  of 
some  legal  right  by  fraud,  accident,  or  mistake.  "  A  party," 
said  the  chancellor  in  OUnn  v.  Maguire^  3  Tenn.  Ch.  696, 
*'  can  come  into  this  court  for  relief  after  a  judgment  at  law 
only  when  he  has  been  deprived  of  a  legal  right  by  fraud, 
accident,  or  mistake,  unmixed  with  negligence  or  fault  on  his 
part":  Kearney  v.  Srmih,  3  Yerg.  127;  24  Am.  Dec.  550; 
ThurrMmd  v.  Durhamj  8  Yerg.  98.  This  court  has  no  power 
to  supervise  the  proceedings  of  a  court  of  law,  nor  to  correct 
its  irregularities:  ThompBtm  v.  Meeh^  3  Sneed,  271;  Bissell  v. 
BozmaUy  2  Dev.  Eq.  160.  While,  therefore,  courts  of  equity 
to  prevent  injustice  may  interfere  and  afford  relief,  it  is  in- 
dispensable in  founding  a  right  to  such  relief  that  the  exec- 
utor or  administrator  exhibit  a  case  free  from  negligence  or 
misconduct  on  his  part. 

It  sometimes  happens  that  the  assets  in  his  hands  are  de- 
stroyed or  depreciated  by  circumstances  over  which  he  has  no 
control,  or  that  a  deficiency  arises  by  the  payment  of  claims 
in  full,  and  subsequently  other  claims,  unknown  at  the  time, 
turn  up,  and  require  to  be  paid,  or  there  occurs  some  mistake 
of  fact,  originating  in  Ignorance  or  forgetfulness,  or  the  belief 
in  the  existence  of  a  thing  which  does  not  exist,  material  to 
the  transaction;  and  in  all  such  cases,  if  he  has  acted  in  entire 
good  faith,  and  his  conduct  is  free  from  negligence,  equity  will 
interpose  and  afford  relief  from  the  inequitable  loss  or  injury 
which  otherwise  would  befall  him:  Story's  Eq.  Jur.,  sees.  90, 
140;  Freeman  on  Judgments,  sec.  505;  High  on  IxyunoticmSy 
sees.  144, 165, 179, 191.  So  that  an  administrator  who,  believ- 
ing that  he  has  assets  sufficient  for  the  payment  of  all  debts, 
suffers  judgment  to  be  entered  against  him,  will  be  relieved  in 
equity,  if  the  assets  become  insufficient  through  an  unexpected 
depreciation  of  their  value.  The  reason  is,  that  the  defense 
arises  subsequently  to  the  judgment,  and  without  any  fault  of 
the  administrator.  So,  too,  if  the  act  done  or  judgment  suf- 
fered be  made  under  a  mistake  or  in  ignorance  of  a  material 
fiict,  and  without  fault  on  his  part,  it  is  relievable  in  equity. 
But  if  an  executor  confesses  judgment  against  himself  for  a 
debt  of  his  testator,  upon  a  miscalculation  of  the  amount  of 
assets  in  his  bands,  and  it  appears  afterwards  that  the  assets 
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are  instifficient  to  satisfy  it,  he  will  not  be  relieyed  in  equity 
against  the  judgment:  Freelanda  v.  Royally  2  Hen.  &  M.  575. 
In  that  case,  Roane,  J.,  said:  ^'Unless  we  say  that  it  is  not 
<;ompetent  for  an  executor  to  admit  assets  and  confess  an  un- 
<}ualified  judgment,  we  cannot  interfere  in  the  case."  Flem- 
ing, J.,  said:  "This  appears  to  be  a  hard  case,  but  it  seems  to 
have  arisen  from  their  own  miscalculation  as  to  the  sufficiency 
of  the  assets  in  their  hands  to  discharge  the  debt,  and  not  from 
a  misconception  on  the  effect  of  their  waiving  their  plea  of  fully 
administered,  and  confessing  an  unconditional  judgment." 

The  case  in  hand  is  much  stronger  on  its  facts.  The  de- 
fendant had  presented  his  claim  to  the  plaintiff  for  allowance, 
and  he  had  rejected  it.  There  was  no  alternative  left  the  de- 
fendant but  to  bring  his  action  to  establish  the  validity  of  his 
claim,  and  secure  his  right  to  its  payment  in  the  due  course 
of  administration,  and  in  this  connection,  the  law  gave  him 
the  right  to  allege  and  prove  in  that  action,  and  the  plaintiff 
to  admit  or  deny,  and  compel  proof,  that  the  plaintiff,  as  such 
administrator,  had  assets  in  his  hands  applicable  to  the  pay- 
ment of,  and  sufficient  to  satisfy,  such  claim.  Cognizant  of 
the  legal  consequences  of  his  act,  he  admitted  the  allegation, 
and  rendered  proof  of  it  unnecessary,  and  judgment  was  ren- 
dered against  him  for  the  amount  of  such  claim  as  the  statute 
directs. 

There  is  no  pretense  that  the  property  depreciated  in  value 
in  consequence  of  some  unexpected  circumstance,  or  that  the 
plaintiff  was  ignorant  of  any  material  £Etct  in  respect  to  such 
assets,  only  that  he  miscalculated  or  blundered  in  his  judg- 
ment of  their  value,  as  measured  by  the  sale  subsequently 
made,  and  that  he  ought,  therefore,  to  be  relieyed  from  the 
consequences  of  his  own  solemn  admission,  made  of  record, 
and  which  deprived  the  defendant  of  the  right  to  prove  the 
truth  of  his  allegation.  There  was  no  loss  of  property  or  de- 
preciation from  any  cause  of  its  value;  it  was  the  same  at  the 
time  of  the  sale  as  it  had  been  when  the  estimate  of  its  value 
was  gauged  by  the  plaintiff,  and  admitted  to  be  sufficient  to 
liquidate  the  defendant's  claim.  Nor  was  there  any  fact 
which  exists  now,  but  of  which  he  was  ignorant  then,  that  in- 
fluenced his  calculation  of  value,  and  induced  his  default.  He 
acted  from  the  suggestions  of  his  own  mind,  and  took  upon 
himself  the  choice  of  his  own  plea,  and  necessarily  the  legal 
oonsequence  resulting  therefrom.  It  may  have  been  iigudi- 
€1008  and  ill-advised,  but  coarts  of  equity  camiot  relieve  par- 
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ties  from  the  conseqaences  of  such  acts.  It  must  be  said,  also^ 
that  other  claims  have  been  paid  in  full,  and  the  defendant^ 
relying  upon  the  judgment  obtained,  has  not  looked  to  the 
estate  for  its  payment,  and  now,  long  after  the  rendition  of 
such  judgment,  the  plaintifiT  says  he  miscalculated  the  assets, 
and  acted  injudiciously  in  making  the  admission  of  record, 
asks  that  he  be  relieved  of  its  consequences.  We  do  not  think 
we  have  the  power  in  equity,  on  the  case  made,  to  do  it. 
The  judgment  must  be  reversed,  and  the  bill  dismissed. 

Judgment  against  ADimnanaATOS,  sufficiency  of  as  to  fonn:  Cfuke  ▼.  Sd'- 
(era,  43  Miss.  62;  5  Am.  Rep.  476.  Jndgment  against  is  not  binding  on  sno- 
ceeding  administrator  de  bonU  non.'  Chraoea  ▼.  Flowa%  61  Ala.  402;  23  Anw 
Rep.  656. 

Judgment,  Equitable  Rsusv  aoainet,  and  whan  refused  or  graateds 
Ch-egory  y.  Ford,  14  CaL  138;  73  Am.  Dea  639;  Melndoe  ▼.  ffcmeUtm,  19  Wis. 
667;  88  Am.  Dea  701;  OoldY.  BaOey,  44  HI  491;  92  Am.  Deo.  190;  mtbard 
Y.  Eastman,  47  N.  H.  607;  93  Am.  Deo.  467;  LUc\/Uld^s  ^PP^,  28  Conn.  127| 
73  Am.  Deo.  662.  A  oonrt  of  eqni^  will  correct  a  decree  entered  by  con* 
sent,  when  the  consent  was  given  by  mistalye,  though  the  mistake  was  made 
by  only  one  of  the  parties  consenting:  VineaU  v.  MaUhewa,  16  R.  L  609;  bnt 
mistakes  of  law  in  decrees  will  not  be  so  corrected:  Kmoa  ▼.  Mcmr^  72  lowa^ 
164;  Hidtar.  Ooody,  49  Ark. 426;  SkrtverT.  ObrritMS  30  W.  Ya.  467. 


BUNNBMAN    V.  WaONEB. 
[15  Obeook,  4».} 

Attaobmbet.  —  Upox  Oiyino  the  Statutokt  Bohi>  to  RetiEaee  Pbof* 
sett  ibom  Attachment,  the  attachment  is  dissolyed,  and  the  aetioa 
proceeds  to  jndgment  in  permmam. 

Attachment.  —  Death  or  a  Defendant  areb  the  Writ  bae  bssit 
Levied,  and  a  statutory  bond  given  for  the  release  of  the  ptuperty,  does 
not  discharge  the  sureties  on  such  bond  from  liability. 

Whether  the  Instrument  Giyen  to  Pbocctre  the  Release  of  an  At- 
tachment la  A  Bond  ob  an  Undebtakino  is  Immaterial.  —  An  ac- 
tion brought  upon  the  former  instrument  is  governed  by  the  same 
principles  as  if  brought  upon  the  latter. 

If  Creditor  Voluntarily  Consents  to  Dissolve  Attachment  levied 
upon  the  goods  of  his  debtor,  and  relinquishes  his  lien  at  the  request  of 
any  one,  the  promise  of  such  person  to  pay  the  debt  thus  secured  is  made 
upon  a  valid  consideration.  The  susrender  of  the  lien  being  a  detriment 
to  the  creditor  is  a  sufficient  consideration  for  the  promise,  but  to  enforco 
such  promise  or  engagement,  it  is  indispensable  that  it  be  in  writing. 

Ukdebtaxino  in  Writino,  wherebt  One  Promises  and  Agrees  to  pay 
the  amount  of  any  jndgment  which  the  plaintiff  might  recover  against 
the  defendant  in  an  action,  is  founded  upon  a  valid  legal  consideration 
which  the  defendant  receives  by  the  surrender  of  the  property  attached 
in  the  ^tiftti^  and  such  in^^l^ytaking  is  good  as  a  oommon^law  obligation* 
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Bonds  Iktxndbd  to  bb  Gxvsn  in  Compuancx  with  StatdtBi  although 
not  ao  giT«Q»  if  entarad  into  voliintarily,  and  f  onnded  upon  a  Talid  oonaid* 
ention,  and  not  in  rioUtion  of  pnblio  policy  or  oontrayening  any  stat- 
nte^  wUl  be  enf oroed  by  oommon-law  ramadies. 

BoHB  OB  Undbbtakino  Giybn  to  Obtain  Rblbasb  of  property  aeiBad  npon 
ttttachment  is  not  rendered  invalid  by  irregnlaiitiee  in  making  snoh  at* 
taofament.  The  nndertaking  having  aerred  ita  pnrpoae  to  aeonre  the 
releaae  of  the  property  attached,  liabQity  thereon  will  not  be  defeated 
by  inreguUritiea  in  making  the  attaohment, 

Is  n  hot  Ebsbntial  that  €k>ifFLAiNT  Sxr  our  all  the  facta  whioh  anther* 
iie  the  lasning  of  an  attaohment. 

Noland  and  Dorris^  for  the  respondentg. 
Ffdton  Brothen^  for  the  appellant. 

LoBD,  C.  J.  This  is  an  action  on  an  nndertaking.  The 
facts  are,  that  the  plaintiffs  brought  an  action  against  the  firm 
of  Dipascuale  and  Sanginetti  for  goods  sold  and  delivered  to 
them,  and  levied  an  attachment  on  the  property  of  the  de- 
fendant Dipascuale.  Subsequently  an  undertaking  was  given 
by  the  defendant,  Max  Wagner,  as  surety,  and  the  plaintiffs 
released  the  property  and  turned  it  over  to  the  said  Dipascu- 
ale.  Before  the  action  came  to  trial,  Dipascuale  died,  and 
Louis  Nelson,  a  creditor,  was  appointed  administrator  of  the 
estate,  who  was  substituted  in  the  action  for  the  defendant 
Dipascuale,  and  an  amended  complaint  was  filed,  and  in  due 
time  judgment  by  default  was  taken  in  such  action  against 
Nelson,  as  such  administrator,  and  Sanginetti.  This  judg- 
ment not  having  been  paid,  the  plaintiffs  brought  this  action 
on  the  undertaking  given  as  aforesaid.  A  demurrer  was  filed, 
which,  being  overruled,  the  defendant  answered  by  a  specifio 
denial  of  the  facts  alleged,  and  issue  being  thus  joined,  the 
trial  was  proceeded  with  before  the  court  by  consent,  and  re- 
sulted in  a  judgment  for  the  plaintiflb. 

There  are  several  assignments  of  error,  and  among  the  first 
to  be  noted  is,  whether  the  death  of  the  defendant  Dipascuale 
dissolved  the  attachment  and  exonerated  the  defendant  Wag- 
ner of  his  liability  as  surety  upon  the  undertaking.  This 
objection  is  founded  upon  the  assumption  that  when  an  under- 
taking is  given,  it  takes  the  place  of  the  property  released,  but 
does  not  discharge  the  attachment,  and  tiiat  when  the  defend- 
ant Dipascuale  died  thereafter,  its  effect  was  to  dissolve  such 
attachment,  and  consequently,  to  relieve  the  defendant  Wag- 
ner of  his  liability  as  surety  on  such  undertaking.  But  the 
law  is  otherwise.    When  the  undertaking  was  given  and  the 
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property  was  released,  the  bond  did  stand  as  security  for 
the  property,  or  took  its  place,  but  its  effect  was  to  dissolve 
the  attachment.  "  By  giving  the  statutory  bond,"  Mr.  Wade 
says,  '^  the  attachment  is  dissolved,  and  the  action  proceeds 
to  judgment  as  an  action  in  personam"  And  again:  ^'  When 
a  bond  is  given  to  pay  whatever  judgment  may  be  rendered, 
and  it  is  approved  and  the  property  released,  the  attachment  is 
dissolved,  and  it  is  no  longer  a  proceeding  in  remj  and  no  plea 
in  abatement  traversing  the  ground  of  the  attachment  can  be 
entertained":  Wade  on  Attachment,  sees.  183,  186.  When, 
therefore,  the  undertaking  was  given,  and  by  reason  thereof 
the  plaintiffs  released  and  surrendered  the  property  to  the 
defendant  Dipascuale,  the  attachment  was  dissolved,  and  the 
undertaking  took  the  place  of  such  property,  and  the  action 
thereafter  ceased  to  be  in  rem. 

There  was,  in  fact,  no  attachment  in  existence  to  be  dis- 
eolved  at  the  death  of  the  defendant  Dipascuale.  Nor  is  it 
true,  if  there  was  a  subsisting  attachment,  that  the  death  of 
the  defendant  abates  or  dissolves  it.  In  MitcheU  v.  Schoonover^ 
decided  at  the  present  term  of  this  court,  it  was  held  that  the 
death  of  a  defendant  after  the  levy  of  an  attachment  ddes  not 
vacate  or  dissolve  it  So  that  in  any  view  the  objection  is 
untenable.  Another  objection  urged  is,  that  the  undertaking 
is  not  such  as  is  required  by  statute,  and  that  the  court  erred 
in  holding  it  sufficient  as  a  common-law  obligation,  on  the 
ground  that  a  bond  is  a  writing  under  seal,  and  that  an 
undertaking  being  only  a  promise  to  pay  the  debt  of  another, 
and  not  under  seal,  no  consideration  can  be  presumed;  but 
the  same  must  be  expressed  in  the  writing.  But  in  the  caee 
at  bar  there  is  a  good  and  valid  consideration  expressed  in 
the  undertaking,  and  the  matter  of  the  seal  is  of  little  signifi- 
cance. 

A  bond  or  undertaking,  as  either  may  be  prescribed  by 
statute,  to  be  given  to  secure  the  release  of  property  attached, 
are  designed  to  serve  the  same  purpose  and  to  stand  upon  the 
same  consideration,  and  when  an  action  is  brought  upon 
either,  are  governed  by  like  principles.  If  a  creditor  volun* 
tarily  consents  to  dissolve  an  attachment  levied  upon  the 
goods  of  his  debtor,  and  relinquishes  his  lien  at  the  request 
of  any  one,  the  promise  of  such  person  to  pay  the  debt  thus 
secured  is  made  upon  a  valid  consideration.  The  surrender 
of  the  lien,  being  a  detriment  to  the  creditor,  is  a  sufficient 
consideration  for  the  promise;  but  to  enforce  such  promise  or 
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engagementy  it  is  indiBpensable  that  it  be  in  writing.  Wben 
the  defendant  by  bis  undertaking  in  writing  promised  and 
agreed  to  pay  the  amount  of  any  judgment  which  the  plain- 
tiffs might  recover  against  the  defendant  in  that  action,  such 
undertaking  was  founded  upon  a  valid  legal  consideration 
wliich  the  defendant  Dipascuale  received  by  the  return  to 
him  of  the  property  attached,  and  was  good  as  a  common-law 
obligation. 

In  Central  MiUs  Co.  v.  StewaHj  133  Mass.  462,  where  the 
bond  given  was  not  such  as  the  statute  required,  but  being 
given  and  the  property  released,  the  court  said:  ''  But  the 
creditor  may  voluntarily  consent  to  dissolve  an  attachment 
by  which  he  has  sought  to  secure  his  debt,  and  if  he  does,  so 
at  the  request  of  any  one,  a  promise  by  such  person  to  pay 
the  debt  sought  to  be  secured,  either  before  or  after  judgment, 
is  made  upon  a  valid  legal  consideration.  The  bond  by 
which  the  defendant  agreed  to  pay  the  amount  of  any  judg* 
ment  which  the  plaintiffs  might  recover,  etc.,  was  therefore 
made  upon  sufficient  consideration,  which  the  defendant  re- 
ceived by  the  surrender  of  the  property  attached,  and  was 
good  at  common  law.''  Now,  in  the  case  at  bar,  the  under- 
taking was  duly  executed  by  the  defendant  and  accepted  by 
the  plaintiffs,  and  by  their  order  the  attachment  was  there- 
upon dissolved,  and  the  property  surrendered  to  its  owner. 
The  object  of  the  undertaking,  and  its  purport,  is  too  plain  to 
admit  of  controversy. 

There  is  no  question  but  what  it  is  founded  upon  a  valid 
legal  consideration,  is  violative  of  no  statute,  and  contains  no 
illegal  provisions.  Why,  then,  is  it  not  a  good  common-law 
obligation?  The  principle  is  familiar,  that  bonds  intended  to 
be  taken  in  compliance  with  statutes,  although  not  done  so, 
if  entered  into  voluntarily  and  founded  upon  a  valid  con- 
sideration, and  do  not  violate  public  policy  or  contravene  any 
statute,  will  be  enforced  by  common-law  remedies:  Palmer  v. 
Vancej  18  Cal.  653;  MunUr  v.  Reesej  61  Ala.  395;  Wade  on 
Attachment,  sec.  187;  Kelly  v.  McCormick,  28  N.  Y.  322,  323. 
A  bond  or  undertaking  given  to  obtain  the  release  of  property 
seised  upon  attachment  is  not  rendered  invalid  by  irregularity 
in  making  such  attachment.  By  means  of  it,  the  property 
was  released  and  surrendered,  and  the  plaintiffs  consented  to 
dissolve  the  attachment,  and  the  defendant  in  this  action 
cannot  defeat  his  liability  because  of  some  irregularity  in 
such  proceeding.     The  undertaking  served  its  purpose  to 
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secure  the  release  of  the  property  attached,  and  the  defendant 
is  estopped  now  from  setting  up  such  irregularities:  Carlon 
V.  Dixon,  12  Or.  148;  Colenan  v.  Bean,  14  Abh.  Pr.  88.  This 
result  necessarily  obviates  the  objections  in  respect  to  the 
attachment  proceedings,  and  dispenses  with  the  necessity  of 
any  further  examination  of  them.  Nor  ia  it  essential  that 
the  complaint  set  out  the  facts  which  authorize  the  issuing  of 
the  attachment,  and  consequently  there  was  no  error  in  over- 
ruling the  demurrer. 

In  regard  to  the  objections  raised  as  to  the  death  of  Dipas- 
cuale  and  his  true  name,  and  as  to  the  appointment  of  the 
administrator,  it  is  sufficient  to  say  that  we  have  examined 
the  record  and  the  argument  in  support  of  the  objections,  and 
are  not  satisfied  that  any  prejudicial  error  is  shown.  It  is  to 
be  borne  in  mind  that  in  cases  of  this  character,  technical 
defenses  are  not  favored,  and  the  case  does  not  stand  as  to 
objections  as  it  would  between  the  parties  to  the  original  ac- 
tion. 

It  is  objected  also  that  the  judgment  is  in  excess  of  the 
amount  named  in  the  bond,  and  that  such  excess  is  error;  but 
it  is  not  in  excess  of  such  sum  with  interest  from  the  breach, 
even  though  it  be  conceded  that  the  liability  under  the  under* 
taking  is  to  pay  'Hhe  amount  of  any  judgment  which  may  be 
recovered  against  the  defendant  in  this  action." 

Upon  the  whole,  we  think  the  judgment  must  be  affirmed. 


RiTJASi  VBOM  ArucBMMxn,  SuvFionMCT  Of  BoKDi  Cbfe  ▼•  Patrher^  7 
Iowa»  1G7;  71  Am.  Dm.  438,  and  note  44S. 

Statutost  Boirniy  deleots  which  do  not  invalidate:  See  PraU  v.  Wrigkif 
13  Gratt  176;  07  Am.  Dec  767;  People  v.  HarOe^,  21  CU.  686;  82  Am.  Deo. 
768,  and  note  761. 

What  iBBaouLAsrriBS  Avon>  Attaohmxnt:  Fridenbergr.  Pitrmm^  18  GU. 
162;  79  Am.  Deo.  162.  Where  a  writ  of  attachment  was  retained  three  daya 
before  the  retom  day,  without  penonal  eervioe  on  defendant,  irho  was  pro- 
ceeded against  by  pnblioation,  and  a  jndgment  rendered  against  him,  the  re- 
turn was  prematore,  and  the  jndgment  was  rerersed:  Drew  ▼.  Claypooi^  01 
Mich.  233;  and  an  affidavit  for  an  attachment  is  rendered  fatally  defective  by 
an  alternative  statement  therein  to  the  effect  that  the  payment  of  the  contract 
on  which  the  action  is  brought  has  not  been  secured  by  any  mortgage  upon 
real  or  personal  property,  or,  if  originally  so  secured,  that  such  security  has 
become  valueless  without  any  act  of  plaintiff:  Winters  v.  Pearmm^  76  CaL  663; 
but  an  affidavit  for  attachment  made  upon  belief  only,  though  defective,  is  not 
a  nullity,  and  by  failing  to  object  to  its  sufficiency  in  the  court  below,  tho 
defect  IS  waived,  and  cannot  be  made  available  on  appeal:  Lam^fabr  v.  Low- 
mofi,  60  Ark.  446;  nor  does  an  affidavit  for  attachment  against  a  firm,  which 
to  state  the  individual  names  of  the  members,  but  does  state  the  finn 
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ttUM,  NBdflr  tlM  attoolimflnt  Toid:  De  Leon  ▼.  ffeOer  S  Co.,  77  Ck.  740;  an 
affidftTit  for  aa  attodmunt^  whidi  statea  that  defendanti  are  mm-reaidenta 
<of  the  ataie,  but  doea  not  atate  that  the  plainti£F  had  a  just  demand  againat 
defendants,  and  the  amount  dae  plaintifl^  after  allowing  all  juat  credits  and 
aet-ofib,  is  not  so  fatally  defective  aa  to  foil  to  confer  Jurisdiction,  and  a 
judgment  therennder  could  no  more  be  held  a  nullity  than  could  a  judgment 
be  held  void  in  a  ooUatend  proceeding,  beoanae  founded  upon  a  defective 
petition:  BunuU  v.  MtOluey^  92  Mo.  230. 

Ambvdkxiit  or  Wbrs  or  Attacumjut,  and  of  Pafsbs  on  Which 
Thet  abb  Basbd:  Bat^  ▼.  Swan,  4  G.  Qreene,  362;  61  Am.  Dec  124, 
and  note  125-131.  The  affidavit  for  attachment  sworn  to  before  a  notary 
public,  who  is  the  attorney  for  plaintiff  in  the  action,  is  only  voidable,  and 
may  be  amended:  BweaHnQm  ▼.  Hoimer^  87  Kan.  126;  and  where  an  affidavit 
for  attachment  oontaina  the  eaaential  allegationa  of  a  complaint,  the  fidlure 
to  file  a  separate  complaint  is  a  mere  irregularity,  which  may  be  cured  by 
amendment:  Lehman  v.  Lowman,  60  Ark.  444.  An  amendment  to  a  petition 
for  attachment  varying  the  date  on  which  the  original  petition  alleged  that 
the  debt  waa  due  will  not  vitiate  the  attachment:  DonneOy  v.  Elaer,  69  Tez. 
fi82;  and  amendmenta  after  judgment  may  be  allowed  to  conform  a  pleading 
to  other  proceedings^  but  where  an  amendment  by  an  intervener  in  an  at- 
tachment caae  acta  up  new  issues,  it  comes  too  late  after  judgment  on  the 
criginal  petiticn  and  a  sale  of  attached  property:  BkMin  v.  KendaU,  72 
Iowa»  490.  And  in  Alabama,  since  the  code  of  1887,  an  affidavit  for  attach- 
ment may  be  amended  in  matters  of  substance  as  well  as  in  matters  of  form: 
Code,  aec  2998;  JRoMnaoa  v.  HcU,  85  Ala.  696;  but  on  a  motion  to  discharge 
a  writ  of  attachment,  because  improperly  or  irregularly  issued,  the  affidavit 
on  which  the  writ  was  issued  cannot  be  amended:  Winten  v.  Peanon,  72 
GaL  663.  Tet  where  proceedings  in  attachment  are  irregular  and  amend- 
able^ but  not  void,  and  no  objection  is  made  thereto  by  defendant  in  the 
aMim,  third  parties  cannot  attack  such  proceedings  collaterally:  CfonmOif  ▼. 
Mgerton,22'SA.82. 


Anderson  v.  Bennett. 

ri6  Obboon,  516. J 

An>  Bbbyant.  —  Gbneral  Dootbinb  that  Mastbb  la  not  Liablb 
lom  Injvbibs  caused  by  the  negligence  of  a  fellow-servant  engaged  in 
the  same  common  employment  is  now  regarded  as  settled  law.  The 
reason  commonly  assigned  for  this  exemption  is,  that  by  his  contract  of 
employment^  the  servant  assumes  the  risks  incident  to  it,  and  that  both 
he  and  his  master  had  them  in  contemplation  in  fixing  the  compensa- 
tion. 
Hastbb  and  Sbbvant.  — Latbr  Citrrent  or  Judicial  Dbcibion,  as  Wbll 
A8  Lbqiblativb  Aohon,  indicates  a  marked  departure  from  the  gen- 
eral rule,  that  all  servants  employed  by  the  same  master,  and  working 
vnder  the  same  oontrol  and  in  a  common  employment,  are  fellow-ser> 
vants,  and  a  disposition  is  manifested  to  so  limit  and  reetrict  the  rule 
aa  ahall  make  the  master  answerable  for  his  just  share  of  responsibility 
to  Ms  aervaat  lor  injuries  sustained  in  his  employment. 
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ICabkkd  Chakob  18  Takdio  FlAcn  vbok  Old  Rulb  or  Law  as  to 

▼anti  olothed  with  partial  authority  only,  aach  aa  a  foreman  or  upper 
servant^  upon  the  prinoiple  that  when  a  master  delegates  any  dnty 
which  he  owes  to  his  senrants,  he  is  liable  for  its  proper  performance. 

OOHOLU8ION  TO  BB  DbDITOBD  FBOK    LaTBB  AuTHORITIBS  18,   THAT    HaSTWM- 

18  Chabobablb  for  any  act  of*  negligenoe  in  so  far  aa  the  servant  i» 
charged  with  the  performanoe  of  the  master's  duty  to  his  seryants,  each 
aa  the  seleoticm  of  competent  senrants,  the  furnishing  of  suitable  toola- 
and  instm mentalities,  the  providing  of  a  reasonably  safe  place  in  whiclt 
to  work,  and  the  observance  of  each  care  aa  will  not  expose  the  servant 
to  hazards  and  perils,  which  may  be  guarded  against  by  proper  dili- 
genoe,  eto.;  and  to  the  extent  of  the  dischaige  of  these  dnties  which  th*- 
master  owes  to  his  servants  by  the  middle*man  or  vioe-principa],  the  latter 
stands  in  the  place  of  the  master. 

Mabxbb  0wb8  Dutt  to  Evbrt  Sbevamt  to  Pbovidb  a  reasonably  safr 
place  at  which  to  work,  consistently  with  the  nature  of  the  under^ 
takings  and  although  he  is  not  an  insurer,  he  Is  bound  on  the  sameprin* 
oiple  by  the  law  to  exercise  due  and  proper  care  in  this  regard  aa  he  la- 
in hiring  oompetent  servants,  or  in  supplying  reasonably  safe  machinery 
or  other  appliances  for  the  use  of  his  servants.  This  is  regarded  aa  a> 
personal  or  absolute  obligation,  and  if  it  is  intrusted  to  a  servant^  such 
servant  is  the  representative  of  the  master,  and  any  negligence  on  hii- 
part  is  the  negligence  of  the  master. 

Mastbb's  Obligation  not  to  Exposb  Sbevant  to  Pbbil8  which  by  proper 
diligence  may  be  guarded  against  becomes  more  important^  and  tiie  de- 
gree of  diligence  and  care  to  be  exercised  in  its  performance  the  greater^ 
in  proportion  to  the  dangers  which  may  be  encountered. 

WHBBB    MaSTBB  was    not    PbBSONALLT    P&BSBNT  and   did  not   PBOMUb- 

OAXB  or  establish  any  suitable  or  needful  rules  and  regulations  for  the- 
•afe  and  proper  conduct  of  the  work,  and  the  direct  management  or 
execution  of  the  work  during  his  term  was  placed  in  charge  of  a  super- 
intendent or  foreman,  there  necessarily  devolved  upon  him  the  duties  in. 
this  particular  which  the  master  owed  to  his  servants.  As  a  oonse- 
quenoe,  it  became  the  duty  of  such  foreman  to  provide  for  the  safety  of 
the  servants  under  his  control  and  subject  to  his  commands,  by  the  ex* 
eroise  of  such  care  in  the  management  and  conduct  of  the  ^undertaking 
intrusted  to  him  as  would  render  reasonably  safe  the  place  at  which  tho- 
•mployees  must  apply  the  machinery  and  do  their  work;  failing  in  whidv 
negligenoe  should  be  deemed  the  negligence  of  the  master. 


Oeorge  W.  Yocum  and  F.  ClamOf  for  the  respondent 

H.  Y.  Thompson  and  Oeorge  H.  WUliamSf  for  the  appellant* 

Lord,  J.  This  is  an  action  to  recover  damages  for  personal 
injuries  caused  by  the  alleged  negligence  of  the  defendant's- 
two  servants  and  agents.  The  complaint  in  effect  is,  that  the 
defendant  was  engaged  in  constructing  the  tunnel  on  the  line 
of  the  Northern  Pacific  Railroad  Company,  and  that  the^ 
plaintiff  was  engaged  in  his  servicce  for  hire  as  a  oommoa 
laborer  during  the  time  therein  mentioned;  that  Thomas  Coe- 
grove  was  the  foreman,  manager,  and  superintendent  of  said 
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work,  and  that  plaintiff  was  directly  under  his  control  and 
authority,  and  that  by  reason  of  his  negligence  he  was  greatly 
injured,  and  his  eyesight  destroyed. 

The  substance  of  the  evidence  is,  that  the  defendant  was  a 
contractor  for  the  construction  of  a  tunnel  for  the  Northern 
Pacific  Railroad  Company,  and  that  S.  J.  Bennett  was  his 
chief  superintendent,  and  M.  B.  Turner  was  his  assistant,  at 
the  west  end  of  the  tunnel  where  the  plaintiff  was  engaged  at 
work,  and  that  Cosgrove  was  the  foreman  of  the  gang  or  shift 
of  men  to  which  the  plaintiff  belonged;  that  in  the  prosecution 
of  this  work  there  were  two  shifts  or  gangs  of  men  working 
alternately  by  day  and  night;  that,  in  performing  this  work, 
they  would  clear  up  so  much  of  the  broken  rock  and  d&>ria  as 
would  make  a  clean  place  for  them  to  operate  their  drills, 
which  bored  holes  horizontally  and  perpendicularly  in  the 
benches  of  the  tunnel,  then  charge  them  with  giant  powder, 
and  explode  it,  when  that  gang  or  shift  would  retire,  to  be 
succeeded  by  the  other,  who  would  go  through  in  their  turn 
a  like  routine  of  labor;  that  the  materials  and  appliances  for 
doing  the  work  was  furnished  by  Bennett,  the  superintendent; 
that  Cosgrove  was  a  man  of  skill  and  experience  in  the  busi- 
ness of  tunneling;  and  that,  in  the  management  of  the  work 
of  blasting  during  his  term,  he  acted  upon  his  own  judgment, 
directed  and  controlled  the  use  of  the  explosives  as  well  as  the 
use  and  location  of  the  machinery  and  drills,  commanded  the 
movements  of  the  men  under  his  control,  and  ordered  them 
when  and  where  ^nd  what  to  do,  and  how  to  do  it;  that  he 
had  hired  and  discharged  men  under  his  control,  although  his 
authority  to  do  so  was  denied  and  contradictedi  but  not  the 
fact  that  he  had  done  so;  that  on  the  day  of  the  accident  the 
plaintiff  was  ordered  by  Cosgrove  to  drill  a  perpendicular  hole 
in  a  certain  rock  in  the  tunnel,  and  that  Cosgrove  placed  the 
drill  on  the  spot,  and  ordered  and  directed  the  plaintiff  to 
drill  the  hole,  which  he  was  engaged  in  doing  when  the  explo- 
sion occurred  that  caused  the  injury;  that  the  injury  was 
occasioned  by  his  boring  into  a  missed  or  unexploded  hole, 
which  was  not  discoverable  by  reason  of  the  neglect  of  the 
foreman  to  remove  the  dibris  and  broken  rock. 

In  respect  to  this  point  one  witness  testified  '*  that  until  a 
good  deal  of  work  in  cleaning  up  had  been  done,  that  it  was 
impossible  for  any  one  to  tell  whether  there  was  any  missed  or 
unexploded  holes;  that  they  did  not  work  long  in  cleaning 
ap  before  they  started  drilling;  that  the  missed  hole  which 
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exploded  and  done  the  injury  to  the  plaintiff  was  covered  up 
with  loose  rock,  and  no  one  could  see  whether  there  were  any 
missed  holes  or  not."  And  again:  ^' There  was  no  chance  to 
examine  for  missed  holes  until  the  rock  was  cleaned  off;  no- 
body could  tell  there  was  any  missed  holes  because  there 
was  so  much  rock  and  dSbrisJ^  And  when  the  inquiry  was 
made  why  it  was  not  cleared  off  so  as  to  find  out  whether 
there  were  any  missed  or  unexploded  holes,  the  witness  an- 
swered: ''  Because  we  did  not  have  time.  The  foreman  would 
not  give  us  time,  he  was  pushing  us  ahead  all  the  time,  hur- 
rying us  up."  This  evidence  in  substance  is  fully  corroborated 
by  others. 

It  is  further  testified  to  ''  that  the  first  thing  we  did  when 
we  got  in  was  to  clean  off  the  benches  and  get  ready  for  drill- 
ing"; that  before  putting  the  drills  to  boring,  it  was  necessary 
to  have  a  clean  place,  and  as  soon  as  this  was  done  the  drill- 
ing began.  As  to  the  condition  of  the  tunnel,  Cosgrove  testi- 
fies when  he  went  in  that  "  he  looked  the  tunnel  over  to  see  if 
it  was  safe,  —  supposed  it  was  safe;  that  the  lower  part,  yon 
could  not  tell  anything  about  it,  as  it  was  all  covered  with  rock.' 
He  further  testified  that  '*  there  was  a  rule  for  the  men  to  look 
after  missed  holes  and  to  report  them  to  him,"  and  the  evx 
dence  shows  that  the  plaintiff  complied  with  this  regulation 
In  this  particular  it  may  be  well  to  note  to  what  he  testifies. 
*'  When  I  was  drilling  the  first  hole  I  discovered  an  unex- 
ploded hole,  and  caUed  the  foreman's  attention  to  it  This 
bole  I  discovered  was  about  ten  or  twelve  inches  from  the  hole 
I  was  drilling, — maybe  a  little  one  side.  I  asked  the  foreman 
if  he  thought  there  was  any  danger  for  me  to  work  in  that 
place.  He  told  me  there  was  no  danger,  *  go  ahead  and  work.' 
When  the  hole  was  finished,  I  called  the  foreman's  attention 
again,  and  asked  him  in  what  place  he  wanted  me  to  drill  the 
next  hole,  and  the  foreman  took  hold  of  the  drill  with  his 
hand,  and  set  the  hole  in  a  perpendicular  place  and  ordered 
me  to  drill.  This  was  from  four  to  five  feet  from  the  hole  I 
had  just  drilled.  I  was  drilling  a  perpendicular  hole.  When 
I  had  drilled  only  a  short  time  in  that  place,  the  explosion 
happened."  And  he  testifies,  ^'  that  the  reason  of  the  explosion 
was,  that  there  was  a  hole  that  failed  to  explode  underneath 
a  hole  that  the  foreman  had  ordered  me  to  drill,  and  as  soon 
as  a  part  of  the  drill  struck  the  powder  it  exploded.  That  ex- 
plosion destroyed  my  eyesight." 

The  evidence  also  shows  that  the  men  were  put  to  work 


Nov.  1888.]  Anderson  v.  Bennett.  S15 

cleaning  away  the  dibria  in  the  first  instance  only  for  the  pur- 
pose to  get  a  clean  place  so  as  to  operate  the  drills,  and  that 
when  this  was  accomplished,  the  drills  were  set  agoing;  that, 
with  the  exception  of  the  rule  already  referred  to,  there  was 
no  other  rule  or  regulation  or  instructions  devised  to  protect 
or  provide  for  the  safety  of  the  men  in  the  course  of  their  em- 
ployment, or  requiring  the  broken  rock  and  loose  dirt  to  be 
cleaned  off  so  as  to  discover  and  expose  the  unexploded  holes 
before  the  process  of  drilling  began. 

Some  idea  of  the  force  of  the  explosion,  and  the  danger 
arising  from  unexploded  holes,  unless  proper  precautions  are 
taken  to  discover  them,  is  shown  by  the  evidence,  when  it 
resulted  in  the  killing  of  four  men  outright,  and  seriously 
wounded  and  maimed  some  six  or  seven  others  of  the  gang. 
Upon  substantially  this  state  of  facts  the  court,  after  giving 
the  usual  preliminary  instructions  to  guide  the  jury  in  weigh- 
ing the  evidence,  etc.,  charged  them  that  *Mt  was  a  settled  rule 
of  law  that  a  master  was  not  liable  to  his  servant  for  injuries 
caused  by  the  negligence  of  a  fellow-servant,  and  if  they  found 
Cosgrove  was  such,  their  verdict  must  be  for  the  defendant; 
that  the  term  'fellow-servant,'  as  a  general  rule,  includes  all 
who  serve  the  same  master,  work  under  the  same  control,  and 
derive  compensation  and  authority  from  the  same  source,  and 
are  engaged  in  the  same  general  employment,  etc.;  that  where 
a  master  submits  the  substantial  control  of  the  business,  or  a 
particular  department  thereof,  to  another,  giving  to  such  party 
the  power  to  select  his  associates,  and  to  discharge  them,  and 
full  authority  to  command  the  laborers  over  whom  he  is 
placed,  and  direct  when  and  where  and  how  they  shall  work, 
the  party  so  invested  with  authority,  although  himself  a  ser- 
vant, is  not  a  fellow-servant  of  the  laborers  thus  placed  under 
his  control,  but  that  such  party  stands  in  the  relation  of  vice- 
principal,  and  the  master  is  answerable  for  his  negligence." 
Then,  directing  his  instructions  more  particularly  to  the  facts 
of  the  case  in  hand,  said:  "If  the  jury  find  from  the  evidence 
in  this  case  that  Cosgrove  was  at  the  time  of  the  explosion 
described  in  the  complaint  charged  and  intrusted  by  the  de- 
fendant with  the  control  and  management  of  the  blasting, 
and  the  using  of  high  explosives  in  the  Cascades  tunnel,  and 
had  authority  to  choose  and  discharge  the  men  employed 
in  the  work,  and  to  command  and  direct  when,  where,  and 
bow  the  men  should  work,  and  that  in  pursuance  of  such 
charge  and  trust  Cosgrove  was  exercising  authority  over  the 
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plaintiff  as  one  of  the  employees  of  the  defendant^  so  that  he 
could  and  did  rightfully  order  and  direct  plaintiff  when,  how, 
and  where  he  should  work,  and  with  what  tools  and  appli« 
ances  he  should  work,  then  Cosgrove  is  not  to  be  deemed  a 
fellow-servant  of  the  plaintiff;  but  in  respect  to  this  business, 
he  should  be  deemed  as  in  place  of  the  master,  and  Coegrove's 
negligence,  if  he  was  negligent,  should  be  deemed  the  negli- 
gence of  the  defendant.  If,  on  the  other  hand,  the  jury  find 
from  the  evidence  that  Cosgrove's  position  and  authority  at 
the  time  of  the  explosion  were  those  simply  of  a  foreman  of  a 
gang  or  shift  of  men,  having  only  authority  in  the  direction 
of  the  work  of  such  gang  or  shift,  then  he  is  a  fellow-servant 
with  the  plaintiff,  and  the  defendant  is  not  liable."  It  is  suf- 
ficient to  say  that  the  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff,  from  which  the  defendant  has  brought  this 
appeal. 

The  contention  of  counsel  in  this  case  may  be  thus  sum- 
marized: Unless  Cosgrove  was  the  fellow-servant  of  the  other 
servants  under  his  direction  and  control,  or  the  instruction 
last  referred  to  incorrectly  defines  a  vice-principal  or  repre- 
sentative of  the  master  as  applicable  to  the  facts,  there  is  no 
error  in  the  record,  and  we  must  affirm  this  judgment.  The 
general  doctrine  that  a  master  is  not  liable  for  the  injuries 
caused  by  the  negligence  of  a  fellow-servant  engaged  in  the 
same  common  employment  is  now  regarded  as  part  of  the 
common  law  of  this  land.  The  reason  commonly  assigned 
for  this  exemption  is,  that  by  his  contract  of  employment,  the 
servant  assumes  the  risks  incident  to  it,  and  that  both  he  and 
his  master  had  them  in  contemplation  in  fixing  the  compen- 
sation. Hence  it  is  said:  ''He  cannot  in  reason  complain  if 
he  suffers  from  a  risk  which  he  has  voluntarily  assumed,  and 
for  the  assumption  of  which  he  is  paid":  Chicago  etc.  R.  R. 
Co.  V.  £oM,  112  U.  S.  383.  But  what  are  the  natural  and 
ordinary  risks  incident  to  his  employment,  and  which  are 
supposed  to  have  been  adjusted  in  the  stipulated  compensa- 
tion, and  who  within  the  principle  of  the  rule  are  to  be  deemed 
fellow-servants  engaged  in  a  common  employment,  are  ques- 
tions often  difficult  to  determine,  and  in  respect  to  which  the 
adjudged  cases  are  so  conflicting  that  it  is  impossible  torecon* 
cile  them.  Each  case  in  a  great  measure  seems  to  be  deter- 
mined by  the  peculiar  circumstances  which  surround  it. 

Although  Murray  v.  S.  C.  R.  R,  Co.,  1  McMull.  885,  86  Am. 
Dec.  268,  was  decided  prior  to  FarweU  v.  Bo9i<m  &  W.  R.  R. 
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Co.y  4  Met.  49,  38  Am.  Dec.  839,  yet  the  latter  has  been  usu- 
ally regarded  as  the  leading  case  in  which  the  doctrine  of 
fellow-servants  was  first  clearly  enunciated,  and  its  principles 
ingrafted  into  our  law.  The  rule  as  there  stated  by  the  emi- 
nent judge  who  delivered  the  opinior\  is  to  the  effect  that  all 
servants  of  the  same  master  whose  labors  tend  to  the  accom- 
plishment of  the  same  general  purpose,  and  engaged  in  a 
common  employment,  are  fellow-servants,  irrespective  of  their 
relative  grade  or  rank.  The  rule  as  thus  declared  was  gener- 
ally accepted  by  the  courts  of  the  country  as  a  correct  expo- 
sition of  the  law,  and  it  has  been  approved  and  adopted  by 
the  highest  court  in  England.  Within  the  principle  of  that 
rule,  all  servants,  no  matter  what  position  they  occupied 
toward  each  other,  or  how  different  and  separated  the  de- 
partments of  duty  in  which  they  were  employed,  whether 
operating  a  mine  or  factory  or  railway,  were  deemed  to  be 
fellow-servants. 

In  Albro  v.  Agawam  Canal^  6  Gush.  76,  the  court  held  that 
a  superintendent  to  whom  the  master  had  intrusted  the  entire 
charge  of  a  factory,  with  the  authority  to  hire  and  discharge 
the  operatives,  was  a  fellow-servant  with  one  of  such  opera- 
tives. This  view  has  been  stoutly  adhered  to  in  Massachusetts 
ever  since:  Holden  v.  Fitchburg  R.  R.  Co,,  129  Mass.  268;  37 
Am.  Rep.  843;  and  perhaps  is  still  maintained  in  Pennsyl- 
vania: Lehigh  Valley  Coal  Co.  v.  Jmies^  86  Pa.  St.  438.  It 
seems  to  ignore  the  generally  accepted  idea  of  vice-principal- 
ship  as  it  prevails  in  some  of  the  other  states,  and  treats  all 
servants  under  the  same  control,  who  serve  the  same  master, 
as  fellow-servants,  notwithstanding  one  may  stand  in  the 
master's  place  in  relation  to  the  other.  And  in  Great  Britain, 
until  abrogated  by  the  employer's  liability  act,  the  same 
principle  was  the  settled  law  as  declared  by  the  highest  judi- 
cial tribunal  in  that  kingdom:  ToiUer  v.  Merry,  1  H.  L.  Cas. 
?y2^.  This  is  specifically  stated  by  Lord  Blackburn  in  his 
comments  upon  that  case, in  which  he  said:  ^^  But  the  decision 
of  the  house  of  lords  is  distinct,  at  least  so  far  as  this,  that 
the  fact  that  the  servant  held  the  position  of  vice-principal 
does  not  affect  the  non-liability  of  the  master  for  his  negli- 
gence as  regards  a  fellow-servant:  Howell  v.  Steel  Co,,  L.  R.  10 
Q.  B.  62.  But  in  the  progress  of  society  since  the  decision  in 
FarweU  v.  Boeton  &  W,  R.  R.  Co.,  eupra,  such  has  been  the  in- 
crease in  the  number  and  magnitude  of  the  business  operations 
of  the  country,  the  great  army  of  servants  required  to  be 
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employed  to  perform  their  work,  and  the  neoesaity  of  placing 
over  them,  and  in  charge  of  these  vast  operations,  other  ser- 
vants to  direct  and  control  their  labor,  that  there  has  been 
wrought  in  the  judicial  mind  the  conviction  that  the  general 
application  of  that  rule  in  such  cases  has  often  worked 
manifest  injustice  and  hardship.  So  that  the  later  current  of 
judicial  decision,  and  it  may  be  added  of  legislative  action, 
indicates  a  marked  departure  from  that  rule,  and  a  disposition 
to  so  limit  and  restrict  it  as  shall  make  the  master  answerable 
for  his  just  share  of  responsibility  to  his  servant  for  injuries 
sustained  in  his  employment  And  although  it  may  be  said 
that  the  weight  of  adjudged  cases  is,  that  the  relative  grade 
or  rank  of  the  servant  does  not  alter  the  relation  of  fel- 
low-servants, yet  this  principle  has  not  always  commanded 
universal  recognition,  but  it  has  been  criticised  and  denied, 
and  a  contrary  view  asserted  by  the  courts  of  several  of  the 
states,  and  at  least  materially  limited  if  not  recognised  and 
adopted  by  the  supreme  court  of  the  United  States. 

In  Cleveland  etc.  R.  R.  Co.  v.  Keary,  3  Ohio  St.  201,  the 
court  say:  ^'No  service  is  common  that  does  not  admit  a 
common  participation,  and  no  servants  are  feUow-servants 
when  one  is  placed  in  control  over  another."  In  Darrigan  v. 
New  York  &  N.  E.  R.  R.  Co.,  62  Conn.  285,  62  Am.  Rep.  690, 
Carpenter,  J.,  said:  ''  To  make  no  discrimination,  but  in  all 
cases  to  place  those  invested  with  authority  to  direct  and  control 
on  the  same  footing  with  those  whose  duty  it  is  merely  to  per- 
form, as  directed,  without  discretion  and  without  responsibility, 
seems  to  us  unwise  and  impolitic  ":  Louisville  &  N.  R.  R.  Co.. 
V.  Bwder,  9  Heisk.  866;  Cowlee  v.  Danville  R.  R.  Co.,  84  N.  C. 
809;  37  Am.  Rep.*620;  Moon  v.  Richmond  &  A.  R.  R.  Co.,  78 
Va.  746;  49  Am.  Rep.  401;  Chicago  &  A.  R.  R.  Co.  v.  May,  108 
111.  288;  Chicago,  St.  P.,  M.  etc.  R.  R.  Co.  v.  Lundstrom,  16  Neb. 
261;  49  Am.  Rep.  718;  LouieviOe.  &  N.  R.  R.  Co.  v.  CoUins,  2 
Duvall,  114;  87  Am.  Dec.  486;  Criswell  v.  Railroad  Co.,  30 
W.  Va.  798;  1  Redfield  on  Raihx>ads,  629,  note,  in  which  the 
learned  author  says:  ^*  We  would  be  content  to  treat  all  sub- 
ordinates who  are  under  the  control  of  a  superior  as  entitled 
to  hold  such  superior  as  representing  the  master." 

In  Chicago  etc.  R.  R.  Co.  v.  Roee,  112  U.  S.  877,  the  coort 
below  had  ruled  in  effect  that,  in  the  operation  of  a  train,  the 
relation  of  superior  and  inferior  was  created  between  the  con- 
ductor and  engineer,  and  therefore  within  the  reason  of  the 
rule  they  are  not  fellow-servants,  and  in  affirming  this  mlin^ 
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Mr.  Justice  Field  said:  ''  There  is,  in  oar  opinion^  a  clear  dis- 
tinction to  be  made  in  their  relation  to  their  common  princi- 
pal, between  servants  of  a  corporation  exercising  no  supervis- 
ion over  others  engaged  with  them  in  the  same  employment, 
and  agents  of  the  corporation  clothed  with  the  control  and 
management  of  a  distinct  department  in  which  their  duty  is 
entirely  that  of  supervision  and  direction.  A  conductor  hav- 
ing the  entire  charge  or  management  of  a  railway  train  occu- 
pies a  very  different  position  from  the  brakeman  and  porters, 
and  other  subordinates  employed.  He  is,  in  fact,  and  should 
be  treated  as,  the  personal  representative  of  the  corporation,  for 
whose  negligence  it  is  responsible  to  subordinate  servants. 
....  The  conductor  of  a  railroad  train,  who  commands  its 
movements,  directs  when  it  shall  start,  at  what  stations  it 
shall  stop,  at  what  speed  it  shall  run,  and  has  the  general 
management  of  it,  and  control  over  the  persons  employed 
upon  it,  represents  the  company,  and  therefore  that  for  injuries 
resulting  from  his  negligent  acts  the  company  is  responsi- 
ble. If  such  a  conductor  does  not  represent  the  company, 
then  the  train  is  operated  without  any  representative  of  its 
owner."  These  and  other  references  might  be  made  to  show 
the  extent  to  which  the  rule  has  been  relaxed  and  modi- 
fied in  several  of  the  states,  as  well  as  the  dispute  which 
exists  as  to  the  proper  limitations.  Nor  can  there  be  any 
doubt  but  that  a  decided  change  is  taking  place  from  the 
old  rule  as  to  servants  clothed  with  partial  authority  only, 
such  as  a  foreman  or  upper  servant,  which  consider  such  as 
fellow-servants  with  those  under  their  control,  and  subject  to 
their  orders,  and  for  whose  negligent  acts  the  master  was  not 
liable. 

A  principle  upon  which  a  change  in  the  law  is  based  is,  that 
when  the  master  delegates  any  duty  which  he  owes  to  his  ser- 
vants, he  is  liable  for  its  proper  performance.  One  way  of 
applying  it  in  determining  the  line  of  demarkation  between 
the  middle-man  or  mere  servant  is  to  ascertain  whether  the 
master  has  conferred  on  the  foreman  or  superior  servant  the 
authority  to  employ  and  discharge  the  servants  under  his 
control  By  some  courts,  this  seems  to  be  regarded  as  a  de- 
cisive test^  while  others  consider  it  only  as  an  element,  al- 
though an  important  one,  in  determining  that  question. 
Anotiier  way  is  by  considering  the  master  liable,  if  the  negli- 
gent servant  is  in  charge  of  or  vested  with  the  discretion  to 
control  and  manage  a  branch  or  department  of  the  master's 
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busineBS.  But  this  mtist  be  understood  to  mean  Bomething 
more  than  the  mere  right  to  oversee  hands  or  direct  their 
labors,  something  more  than  higher  wages  or  general  superi- 
ority in  position,  or  in  skill  or  intelligence.  Another  way  of 
testing  is  by  holding  that  it  is  a  personal  or  absolute  obliga- 
tion or  duty  which  the  master  owes  the  servant  to  provide 
proper  instrumentalities,  etc.,  for  the  conduct  of  his  business; 
and  if  he  intrusts  this  duty  to  his  servant,  instead  of  dis- 
charging it  himself,  such  servant  is  not  a  fellow-servant 
within  the  meaning  of  the  rule  of  liability  for  negligence,  and 
the  master  is  liable  for  its  performance. 

In  Shearman  and  Redfield  on  Negligence,  section  102,  the 
law  is  thus  stated:  ''One  to  whom  an  employer  commits  the 
entire  charge  of  the  business,  with  power  to  choose  his  own 
assistants,  and  to  control  and  discharge  them  as  freely  and 
fully  as  the  principal  could  himself,  is  not  a  fellow-servant 
with  those  employed  under  him,  and  the  master  is  answerable 
to  all  under-servants  for  his  negligence,  either  in  his  personal 
conduct  within  the  scope  of  his  employment,  or  in  his  selec- 
tion of  servants."  Mr.  Beach  thinks  the  better  rule,  and  the 
one  more  consonant  with  justice  and  right  reason,  has  been 
well  stated  by  Mclver,  J.,  in  OunUr  v.  ChramteviUe  Mfg.  Co,y  18 
8.  C.  268,  44  Am.  Rep.  678,  in  this  language:  ''  The  test  as  to 
whether  an  employee  is  the  representative  of  the  master  ia 
not  whether  such  employee  has  power  to  employ  and  dis- 
charge hands,  or  to  purchase  or  change  machinery,  for  while 
these  are  some  of  the  duties  of  the  master,  they  are  not  all  his 
duties,  and  hence  an  employee  who  is  not  intrusted  with 
either  of  these  powers  may  still  be  the  representative  of  the 
master.  The  true  test  is,  whether  the  person  in  question  ia 
employed  to  do  any  of  the  duties  of  the  master;  if  so,  he  can- 
not be  regarded  as  a  fellow-servant,  but  ts  the  representative 
of  the  master,  and  any  negligence  on  his  part  in  the  perform* 
ance  of  the  duty  thus  delegated  to  him  must  be  regarded  as 
the  negligence  of  the  master":  Beach  on  Contributory  Negli* 
gence,  sees.  110,  116.  ''When  the  master,"  nays  Mr.  Wood, 
"delegates  complete  control  over  the  business,  or  over  any 
department  thereof,  to  another,  the  person  standing  in  bia 
place  is  not  regarded  as  a  fellow-servant,  but  rather  as  a 
vice-principal.  In  such  case,  the  person  to  whom  such  power 
is  delegated  stands  in  the  place  of  and  represents  the  mas- 
ter; and  aU  acts  or  omissions  in  respect  to  the  matters  in 
which  he  acts  in  the  place  of  the  master  in  performing  the 
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master's  dutj  to  the  servant  are  the  acts  or  omissions  of  the 
master  himself":  Wood  on  Master  and  Servant,  sec.  436.  And 
be  farther  says:  '^  The  role  established  and  supported  bj  the 
better  class  of  cases  is,  that  whenever  the -master  delegates  to 
another  the  performance  of  a  duty  to  his  servant  which  the 
master  has  impliedly  contracted  to  perform  in  person,  or 
which  rests  upon  him  as  an  absolute  duty,  he  is  liable  for  the 
manner  in  which  that  duty  is  performed  by  the  middle-man 
whom  he  has  selected  as  his  agent,  and  to  the  extent  of  the 
discharge  of  those  duties  of  the  middle-man  he  stands  in  the 
place  of  the  master;  but  as  to  all  other  matters  he  is  a  mere 
co-servant":  Id.,  sec.  487,  and  note  8. 

It  is  thus  seen,  whatever  diversity  of  opinion  exists  in 
the  judicial  mind  as  to  the  proper  qualifications  or  limitations 
of  the  rule,  the  cases  agree  that  the  master  is  under  no  personal 
obligation  to  give  his  personal  superintendence  to  the  execu- 
tion of  the  work,  but  that  he  may  delegate  that  power,  or  any 
of  the  duties,  to  a  superintendent  or  foreman.  The  question 
which  most  frequently  arises,  and  often  the  most  difficult  of 
solution,  is  in  respect  to  a  foreman,  and  the  relation  upon  the 
iacts  in  which  he  stands  to  the  other  servants.  It  is  no  doubt 
true,  as  Mr.  Thompson  says,  that  a  mere  foreman  of  work  is 
generally  regarded  as  a  fellowHservant  under  the  rule;  but  if 
the  master  has  delegated  to  him,  or  to  a  superintendent,  the 
<x>ntrol  and  management  of  the  business,  or  some  department 
thereof,  then  the  rule  may  be  different  And  he  says:  ^'  A 
true  expression  of  the  rule  seems  to  be,  that  in  order  to  charge 
the  master,  the  superior  servant  must  so  tax  stand  in  the  place 
of  the  master  as  to  be  charged  with  the  duties  toward  the  in- 
ferior servant,  which,  under  the  law,  the  master  owes  to  such 
servant":  2  Thompson  on  Negligence,  p.  1028. 

A  foreman  ordinarily  works  hand  to  hand  with  his  C0H9er- 
Tants,  and  does  not  have  the  entire  charge  and  control  of  the 
business,  or  any  division  thereof;  he  does  not  act  upon  his  own 
judgment,  but  is  generally  subject  to  the  orders  and  control  of 
a  superintendent;  his  duties  do  not  exceed  mere  direction 
of  his  co-servants,  and  do  not  include  the  power  to  hire  or  dis- 
oharge  hands,  or  the  performance  of  duties  which  belong  to 
the  master'  himself:  Indiana  Car  Co,  v.  Parker ,  100  Ind.  181 ; 
Brick  V.  Rochester  etc.  R,  R.  Co.,  98  N.  Y.  211;  Doughty  v.  Pe* 
nobscot  Co.,  76  Me.  143;  Hawthorn  v.  State,  57  Ind.  287.  Now, 
the  main  contention  of  counsel  for  the  defendant  is,  that  Goe- 
Crove  was  a  fellow-servant  with  those  under  his  control,  and 
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not  a  yice-principal,  whom,  he  argues,  to  create,  the  master 
most  have  committed  to  him  the  entire  charge  of  the  business,, 
with  full  powers  to  select  servants  and  discharge  them,  pur^ 
chase  materials  and  appliances,  and  do  all  things  as  fully  and 
freely  as  he  could  himself  in  the  management  uf  the  business. 
On  the  other  hand,  the  contention  of  counsel  for  the  plaintiflT 
is,  that  the  master  had  committed  to  Cosgrove  a  distinct  por* 
tion  of  the  work,  and  devolved  upon  him  the  control  and  man* 
agement  of  it,  and  the  method  of  its  execution,  with  power  to 
direct  the  men,  and  enforce  obedience  to  his  orders  in  the  pros- 
ecution of  their  work,  which  involved  the  performance  of  some 
duties  that  the  master  owes  to  the  servant,  and  which,  if  he 
intrusts  or  delegates  them  to  another,  he  is  answerable  for  the 
manner  in  which  they  are  discharged. 

Tested  by  the  rule  as  laid  down  by  some  text-writers,  and 
sustained  by  a  number  of  respectable  authorities,  Cosgrove  was 
a  fellow-servant,  and  not  a  representative  of  the  master.  He 
did  not  have  delegated  to  him  the  entire  charge  of  the  business^ 
or  any  department  thereof,  so  exclusive  in  its  character  thai 
the  master  deprived  himself  of  all  authority  or  supervision  in 
respect  to  it.  Under  that  rule,  although  Cosgrove  might  be 
charged  with  the  performance  of  some  duty  which  the  master 
owes  to  his  servant,  yet  if  he  has  not  delegated  to  him  all  the 
master's  powers  and  duties,  surrendered  to  him  the  exclusive 
control  and  management  of  the  enterprise  or  business,  without 
leserving  to  himself  any  discretion  or  authority  in  the  matter^ 
be  would  be  regarded  as  a  servant  in  a  common  employment 
with  those  under  him,  and  therefore  a  fellow-servant.  '*  The 
true  rule  is,"  said  Church,  C.  J.,  "  to  hold  the  master  liable  for 
negligence  or  want  of  proper  care  in  respect  to  such  duties  as- 
he  is  required  to  perform  and  discharge  as  master  and  princi*^ 
pal,  without  regard  to  the  rank  or  title  of  the  agent  intrusted 
with  their  performance.  As  to  such  acts,  the  agent  occupies 
the  place  of  the  master,  and  the  latter  should  be  deemed  pres- 
ent, and  consequently  liable  for  the  manner  in  which  they  are 
performed  ":  Flike  v.  Bostm  etc.  R.  R.  Co.j  53  N.  Y.  553,  13  Am. 
Rep.  546. 

The  same  principle  was  again  declared  in  Fuller  v.  Jewetiy 
80  N.  Y.  46,  36  Am.  Rep.  575,  in  which  it  was  held  that  an 
act  or  duty  which  the  master,  as  such,  is  bound  to  perform  for 
the  safety  and  protection  of  his  employees  cannot  be  delegated 
00  as  to  relieve  him  from  liability  to  a  servant  injured  by 
its  omission,  or  its  negligent  performancei  whether  the  non* 
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feasance  or  misfeasance  be  that  of  a  superior  or  inferior  officer, 
agent,  or  servant,  to  whom  the  doing  of  the  act  or  the  per- 
formance of  the  duty  has  been  committed.  "  In  either  case,  in 
respect  to  such  act  or  duty,"  said  the  court,  ^'  the  servant  who 
undertakes  or  omits  to  perform  it  is  the  representative  of  the 
master,  and  not  a  mere  co-servant  with  the  one  who  sustains 
the  injury." 

The  conclusion  to  be  deduced  from  these  and  other  authori- 
ties to  which  reference  might  be  made  is,  that  the  master  is 
chargeable  for  any  act  of  negligence,  in  so  far  as  such  servant 
is  charged  with  the  performance  of  the  master's  duty  to  his 
servants,  such  as  the  selection  of  competent  servants,  the 
furnishing  of  suitable  tools  and  appliances,  the  providing  of  a 
reasonable  safe  place  in  which  to  work,  and  the  observance  of 
such  care  as  will  not  expose  the  servant  to  hazards  and  perils, 
which  may  be  guarded  against  by  proper  diligence,  etc.;  and 
to  the  extent  of  the  discharge  of  these  duties  which  the  master 
owes  to  his  servants  by  the  middle-man  or  vice-principal,  the 
latter  stands  in  the  place  of  the  master.  In  this  place  there  is 
no  complaint  that  the  defendant,  as  master,  did  not  select 
competent  servants,  or  that  he  retained  incompetent  ones,  nor 
failed  to  supply  suitable  instruments  with  which  to  do  the 
work;  but  the  grievance  of  which  the  plaintiff  complains  is 
that  he,  or  that  his  agent  Cosgrove,  to  whom  he  committed 
the  execution  of  the  work,  failed  and  neglected  to  take  such 
precautionary  measures  for  the  safety  of  his  servants  as  he 
owed  to  them,  and  was  in  duty  bound  to  observe,  so  as  to  pro- 
vide for  their  safety  and  for  them  a  place,  as  reasonably  safe 
as  was  consistent  with  the  nature  of  the  undertaking,  in  which 
to  labor  and  attend  the  drills.  It  is  the  duty  which  the  mas- 
ter owes  to  every  servant  to  provide  a  reasonably  safe  place  in 
which  to  work,  and  although  he  is  not  an  insurer,  he  is  bound 
on  the  same  principle  by  the  law  to  exercise  due  and  proper 
care  in  this  regard  as  he  is  in  hiring  competent  servants,  or 
in  supplying  reasonably  safe  machinery  or  other  instrumen- 
talities for  the  use  of  his  servants. 

This  is  regarded  as  a  personal  or  absolute  obligation.  And 
if  the  discharge  of  this  obligation  is  intrusted  to  a  servant, 
such  servant  is  the  representative  of  the  master,  and  any 
negligence  on  his  part  is  the  negligence  of  the  master. 

The  servant  has  a  right  to  rely  on  the  master's  performance 
of  this  duty,  and  his  omission  to  take  due  care  in  this  respect, 
whereby  injury  results  to  his  servant,  will  be  included  among 
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the  risks  which  he  assumes,  and  for  which  he  is  liable;  and 
while  he  is  not  an  insurer  of  their  safety,  he  is  not  at  liberty 
to  neglect  all  care;  he  must  use  due  and  reasonable  care,  ac* 
cording  to  the  exigencies  of  the  undertaking.  The  obligation 
not  to  expose  the  servant  to  perils  which  by  proper  diligence 
may  be  guarded  against  becomes  more  important,  and  the  de- 
gree  of  diligence  and  care  to  be  exercised  in  its  performance 
the  greater  in  proportion  to  the  dangers  which  may  be  en- 
countered: Hotkgh  y.  Railway  Co.^  100  U.  S.  214;  Darrigan  y. 
New  York  &  N.  E.  Ry  Co.^  62  Conn.  306;  62  Am.  Rep.  680. 
The  duty,  therefore,  is  affirmative  and  active  to  take  such  or 
to  adopt  such  precautionary  measures  as  the  proper  and  rea- 
sonably safe  conduct  of  the  business  requires  to  avoid  accident. 
Now,  the  evidence  shows  that  the  defendant  intrusted  the 
work  of  blasting  and  using  dangerous  explosives  in  charge  of 
Cosgrove,  and  placed  the  men  under  his  control,  and  subject 
to  his  orders  for  the  execution  of  that  work.  In  this  respect 
he  exercised  supervision  over  the  work,  managed  and  con- 
trolled the  use  of  the  explosives,  directed  the  place  where  the 
machinery  and  drills  should  be  applied  and  used,  and  where 
and  how  the  men  should  work. 

It  appears  that  after  an  explosion  in  the  work  of  blasting  the 
benches  and  floor  of  the  tunnel  would  be  covered  with  broken 
rock  and  dibrUj  and  that  the  work  of  the  shift  or  gang  of 
men  that  came  on  was  to  clean  out  the  dfbria^  drill  holes, 
charge  them  with  giant  powder,  and  explode  it,  etc.;  that  if 
any  holes  thus  charged  failed  to  explode,  it  was  impossible  to 
discover  and  locate  them  until  such  brdcen  rock  and  dSbrtM 
had  been  removed,  and  that  if  the  drills  with  the  force  ap- 
plied to  them  should  penetrate  any  of  such  unexploded  holes, 
it  would  cause  an  untimely  explosion,  and  necessarily  occasion 
great  injury  to  the  men,  and  probably  a  great  loss  of  life« 
Under  these  circumstances,  it  was  plainly  a  duty  and  abso* 
lutely  essential,  to  avoid  exposing  the  men  to  unreasonable 
risks  in  the  course  of  the  work  in  which  they  were  engaged, 
that  so  much  of  the  rock  should  be  cleaned  away  before  the 
drilling  began  as  would  expose  any  missed  or  unexploded 
boles,  or  as  would  enable  them  to  be  discovered  and  located, 
BO  that  the  charge  might  be  withdrawn,  or  other  thing  done  to 
render  them  harmless,  and  the  drilling  and  other  work  go  on 
with  comparative  safety,  or  no  other  danger  than  was  incident 
to  its  precaution.    The  defendant  was  not  personally  present^ 
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nor  did  he  promulgate  or  establish  any  suitable  or  needful 
rules  or  regulations  for  the  safe  and  proper  conduct  of  the 
work;  and  as  the  direct  management  of  the  work  during  his 
turn  was  placed  in  charge  of  GosgroYC,  there  necessarily  de- 
volves upon  him  the  duties  in  this  particular  which  the 
defendant  owed  to  his  servants.  It  was  therefore  the  plain 
duty  of  Cosgrove  to  provide  for  the  safety  of  the  servants  un* 
der  his  control  and  subject  to  his  commands,  by  the  exercise 
of  such  care  in  the  management  and  conduct  of  the  business 
intrusted  to  him  as  would  render  reasonably  safe  the  place  in 
which  the  men  must  apply  the  machinery  and  do  their  work. 
There  is  nothing  in  the  evidence  to  show  that  he  took  any 
such  carCy  or  took  any  such  precautions  as  the  nature  of  the 
business  and  his  duty  to  the  servants  required.  Instead  of 
putting  the  men  at  work  to  clean  up  the  dibris  and  broken 
rock  which  covered  the  benches  and  floors  of  the  tunnel  for  the 
purpose,  first,  of  discovering  and  finding  out  whether  there 
were,  any  unexploded  holes,  and  uncharging  them  so  that  the 
place  in  which  the  men  must  work  with  the  drills  and  do 
other  work  would  be  safe  from  penetrating  a  magazine  in 
which  lay  stored  and  concealed  a  box  of  giant  powder,  he  put 
them  to  work  in  cleaning  up  the  dibris  only  for  the  purpose 
of  getting  a  clean  place  to  operate  the  drills,  and  when  this 
was  accomplished,  the  drills  were  started  at  once,  without  re- 
gard to  missed  holes,  or  the  dangers  which  lie  buried  under 
broken  rock  beneath  their  feet,  but  which  would  have  neces- 
sarily been  exposed  by  its  removal.  ^*  Nobody  could  tell  that 
there  were  any  missed  holes  because  there  was  so  much  rock,'* 
and  '*  we  had  no  chance  to  examine  for  missed  holes  until  the 
rock  was  taken  off."  ''  He  did  not  give  us  time  to  clean  up  and 
see  if  there  were  any  missed  holes," — and  so  on  the  evidence 
runs.  Had  the  foreman  exercised  only  reasonable  care  and 
diligence,  took  a  precaution  that  it  would  seem  the  plainest 
dictate  of  humanity  would  require  for  the  safety  of  the  men 
in  the  work  in  which  they  were  engaged,  the  missed  hole 
must  have  been  exposed,  and  this  dreadful  death-dealing  ex- 
plosion avoided.  Cosgrove  himself  testifies  that  "  he  supposed 
it  was  safe;  that  there  was  a  good  deal  of  broken  rock,"  etc.; 
*but  this  has  reference  to  when  he  entered  the  tunnel  'with  his 
shift  of  hands,  and  when  nothing  had  been  done  to  clear  away 
the  dibris.  There  is  nothing  in  the  evidence  to  show  that  he 
did  anything  then  or  afterwards  which  would  make  it — as  he 
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supposed  it  was — safe.  It  is  the  duty  of  the  master  not  to 
expose  the  servant  in  performing  his  duties  to  hasards  or  per- 
ils which  maybe  guarded  against  by  proper  diligence:  Hough 
V.  Railway  Co,,  100  U.  S.  213.  He  is  bound  to  observe  that 
degree  of  care  which  prudence  and  that  exigency  of  the  situa- 
tion or  the  nature  of  the  work  may  require,  to  famish  reason- 
ably safe  instrumentalities  or  place  in  which  to  work  to  avoid 
danger. 

^^  Though  we  have  said,"  justly  remarked  Baron  Alderson, 
*'  that  a  master  is  not  generally  responsible  to  a  servant  for 
an  injury  occasioned  by  a  fellow-servant,  while  they  are  acting 
in  a  common  service,  yet  this  must  be  taken  with  the  qualifica- 
tion that  the  master  shall  have  taken  due  care  not  to  expose 
his  servants  to  unreasonable  risks  ":  Hutchinwrn  v.  York  etc. 
JPy  Co.,  5  Ex.  348.  ''  It  was  held  by  this  court,"  said  Car- 
penter, J.,  in  WiUon  v.  WUlamantie  L.  Co.f  60  Conn.  483, 47  Am. 
Bep.  653,  ^*  that  a  master  was  bound  to  provide  for  his  ser- 
vant a  reasonably  safe  place  for  his  work,  and  reasonably  safe 
appliances.  An  application  of  this  principle  to  a  railroad 
would  require  it  to  keep  its  road-bed,  rolling  stock,  and  imple- 
ments in  a  good  and  safe  condition,  to  adopt  rules  and  regula- 
tions adapted  to  its  business,  so  as  to  guard  against  accidents. 
In  short,  all  employees  shall  be  vigilant  in  the  use  of  means 
and  the  adoption  of  measures  to  make  the  servants  in  their 
employ  reasonably  safe.  To  that  extent  the  master  assumes 
the  risk":  Dairigan  v.  New  York  etc,  R.  R,  Co.j9upra;  Baltimore 
and  Ohio  R.  R.  Co,  v.  McKemie,  81  Va.  73.  ''Indeed,"  said  Mr. 
Justice  Field, ''  no  duty  required  for  the  safety  and  protection 
of  his  servants  can  be  transferred  so  as  to  exonerate  him  from 
such  liability":  Northern  Pacific  R.  R  Co.  v.  Herbert j  116  U.  8. 

646. 

In  Atchison  etc.  R.  R.  Co.  v.  Moore^  29  Ean.  633,  the  court 
say:  "  In  all  cases  at  common  law  a  master  assumes  the  duty 
toward  his  servant  of  exercising  reasonable  care  and  diligence 
to  provide  the  servant  with  a  reasonably  safe  place  at  which 
to  work."  And  again,  in  Hannibal  etc.  R.  R.  Co.  v.  Fox,  31 
Id.  596,  it  is  said:  '*  One  of  the  exceptions  to  the  general  rule 
at  common  law,  that  the  master  is  liable  to  one  employee  for 
the  negligence  of  another  employee  in  the  same  service,  arises 
from  the  obligation  of  the  master,  whether  a  natural  person  or 
a  corporate  body,  not  to  expose  the  servant,  when  conducting 
the  master's  business,  to  hazards  or  perils  against  which  he 
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may  be  guarded  by  proper  diligence  on  the  part  of  the  master. 
If  it  were  otherwise,  the  master  would  be  released  from  all 
obligation  to  make  reparation  to  an  employee  in  a  subordinate 
position,  for  an  injury  caused  by  the  wrongful  conduct  of  the 
X)er8on  placed  over  him,  whether  they  were  fellow-servants  in 
the  same  common  service,  or  not."  And  finally,  in  Fraker  v. 
Minrheapolis  etc.  R,  R.  Co.,  82  Minn.  54,  the  court  say:  "It  is 
the  duty  of  the  master  to  establish  and  promulgate  suitable 
and  needful  regulations  for  the  safe  and  proper  conduct  of  its 
business.  And  there  are  duties  which  belong  to  the  master  as 
such,  and  in  the  performance  of  which  he  is  bound  to  exercise 
such  diligence  for  the  protection  of  his  employees,  and  if  they 
are  performed  through  an  agent  of  whatever  grade,  he  must  be 
deemed  to  represent  the  master,  and  the  latter  is  accordingly 
responsible  for  their  negligent  performance." 

This  is  the  language  running  all  through  the  authorities 
upon  this  subject,  and  from  these,  and  others  to  which  refer- 
ence might  be  made,  the  principle  is  fully  established  that  it 
is  the  duty  of  the  master,  or  the  person  who  represents  him, 
to  use  reasonable  care  and  diligence  and  make  reasonable  pro* 
Tision  for  the  servant's  safety;  and  if  he  fails  to  do  this,  he 
is  responsible  for  the  injury  sustained  as  the  result  of  his  own 
or  the  agent's  negligence,  unless  there  was  contributory  neg- 
ligence. It  was,  therefore,  the  duty  of  the  defendant  to  make 
such  needful  rules  for  the  conduct  of  the  work,  or  take  such 
precaution,  as  would  provide  for  the  safety  of  the  men  under 
the  direction  and  control  of  Cosgrove,  as  would  not  expose  them 
to  unreasonable  risks  or  dangers  in  the  performance  of  their 
duties.  As  a  consequence,  it  was  the  duty  of  the  defendant 
to  protect  them  from  the  dangers  of  unexploded  holes  while 
engaged  in  their  employment,  as  without  such  protection  they 
would  be  constantly  liable  to  imminent  perils.  As  we  have 
fihown,  if  the  reasonable  precaution  had  been  taken  to  remove 
the  dtbria  and  broken  rock,  the  unexploded  hole  which  occa- 
sioned the  injury  must  have  been  exposed  and  discovered,  and 
the  disastrous  explosion  avoided;  but  the  defendant  made  no 
provision  for  these  matters. 

In  the  execution  of  the  work  and  the  control  of  the  men^ 
he  left  everything  to  Cosgrove,  and  necessarily  the  adoption  of 
such  measures  as  would  protect  them  while  engaged  in  their 
work.  He  was  thus  not  only  the  foreman  to  direct  the  work 
of  the  men  under  him,  but  the  person  above  all  others  to  pro- 
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vide  that  they  ehonld  have  a  reasonably  safe  place  at  which  to 
work,  with  reference  to  its  risks  and  exigencies^  and  conse- 
quently it  became  his  duty  to  be  vigilant  in  the  use  of  such 
means  as  would  guard  them  from  the  dangers  of  unezploded 
holes.  In  this  view,  it  is  of  no  importance  by  what  name 
Cosgrove  be  called,  whether  middle-man,  superintendent,  or 
foreman.  The  truth  is,  as  was  said  by  the  supreme  court  of 
North  Carolina,  that  so  variant  were  the  relations  between 
master  and  servants  in  different  employments,  and  so  close 
the  line  of  demarkation  between  co-laborers  and  middle»men, 
that  each  case  would  have  to  stand  upon  its  own  facts. 

We  think,  therefore,  when  Cosgrove  ordered  the  plaintiff  to 
set  up  the  machinery,  and  to  drill  holes  at  the  place  where 
the  injury  happened,  without  having  taken  some  care,  or  at 
least  taken  some  precautionary  measures,  to  discover  whether 
there  were  holes  which  had  fidled  to  explode,  and  to  guard 
against  the  dangers  of  the  drills  penetrating  them,  he  com* 
mitted  a  wrongful  and  negligent  act,  and  exposed  the  plaintiff 
to  a  serious  danger  not  contemplated  by  his  contract  of  ser- 
vice.  In  saying  this,  we  are  not  unmindful  that  the  defend* 
ant  is  not  an  insurer;  but  we  are  mindful  that  he  is  not  at 
liberty  to  neglect  all  care,  but  that  he  must  use  due  and 
reasonable  care.  As  a  result,  we  do  not  think  Coggrove  was  a 
fellow-servant,  nor  that  there  was  error  in  the  instruction. 

The  judgment  must  be  affirmed. 

LiABnjTT  or  Mastsb  ton  Ivjubt  Causbd  bt  Niouokiioi  of  Fellow* 
SERVANT,  AND  Who  ARE  Fellow-servants:  Sm  Thdemom  V.  Modkr^  7S 
Iowa,  108;  5  Am.  St.  Rep.  663,  and  note  664;  McMatUr  v.  lUhwU  Cetdrai 
E.R.Co,,e&  MiM.  264;  7  Am.  St.  Rep.  663. 

Master  and  Servant.  — It^urie$  to  ServanL  —  The  general  role  ia  well 
■etUed  that  a  master  is  not  liable  to  one  employee  for  an  injnry  resulting 
from  the  negligent  acts  of  a  co-employee,  bat  there  are  exceptions  to  this 
role  which  are  equally  well  settled:  1.  Where  the  injury  is  oooasioned  by 
exposing  employee  to  risks  not  within  his  oontraet  of  employment;  2. 
Where  the  negligent  co-employee^  wbateyer  his  grade  or  title,  ezeroises  su- 
vervision  or  control  over  the  injured  employee,  the  master  must  answer  for 
the  negligent  acts  of  the  former,  whereby  the  latter  is  injured  without  fault 
on  his  purt;  3.  Where  master  undertakes  to  run.  dangerous  machineiy  witk 
insufficient  help,  whereby  the  employee  is  injured,  the  master  is  liable:  Jom 
T.  O.  D.  if.  Col,  82  Va.  140;  but  the  fact  that  the  co-employee  had  anthorit) 
to  discharge  his  fellow-servants  does  not  of  itself  constitute  such  superviaioi 
and  control  over  his  co-employees  as  will  make  the  master  liable  for  his  nog 
ligence:  WM  v.  Ji.  ds  D,  ICy  Co,,  07  N.  C.  887. 

Duty  or  Master  to  Sufplt  Sate  Macbinrrt  and  Appliances  iox 
Use  or  Servant:  WmUUa  v.  Duluth  Lumber  Co.,  87  Minn.  158;  5  Am.  St; 
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Rep.  8S2|  and  noto  898.  The  master  is  not  an  iiuniier  against  injury,  nor  is 
be  leqioired  to  tenlah  tools  or  applianoes  of  the  best  or  most  apptored  de- 
sign, safe  bqreiid  any  peradTentnre  or  oontingeney;  bat  he  engages  tliat  he 
will  not  sxpooa  the  employee  to  danger  which  is  not  obrions,  or  of  whieh 
the  latter  has  no  knowledge  or  adeqoate  comprehension,  and  whioh  Is  not 
reasonably  inoidsnt  to  and  within  the  ordinary  risks  of  the  service  nnder* 
taken:  Eledrie  LSgki  Oik  ale.  t.  Mwjph^,  115  Ind.  068. 

Bmkwaw*  Aanmm  Qbddiibt  BisKa  Inoiduit  to  Eiai/ynasTi  WUmm 
r.  Wkmm  tie.  JL  B.  Gx,  87  Mum.  326;  6  Am.  St.  Bep.  861,  and  note  66Af , 
Ohfp  r.M.^SLL»JLML  Oo,p  88 Mum.  8. 
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OiJunBomrr  of  PM»nntTr  hot  m  thm  Stavb.  —  Om  oaimot  be  efaargod 
M  gwiilsli06  in  retpeot  to  promiMory  notes  or  other  erideooei  of  indebt- 
•dneei  executed  by  third  parties  and  belonging  to  the  defendant  sn  the 
attaehment^  whioh  at  the  time  of  the  service  of  the  gamiihee  proceea  and 
dnring  the  pendency  of  the  eait  were  in  another  state. 

/.  C  Broody^  for  the  appellant 
WiUiam  MeFadden^  for  the  appellees. 

MuLKEYy  J.  *0n  the  twelfth  day  of  October,  1886,  the  Sim- 
mons Hardware  Company,  a  business  corporation  of  St.  Louis, 
Missouri,  sued  an  attachment  out  of  the  circuit  court  of  Adams 
County,  against  the  estate  of  Benjamin  Bowen,  a  resident  of 
and  doing  business  in  the  state  of  Missouri,  to  which  the 
sheriff  of  the  county,  three  days  afterwards,  made  the  follow- 
ing return: — 

"  I  have  been  unable  to  find  property  of  the  within-named 
defendant,  Benjamin  Bowen,  to  satisfy  the  within  attachmenti 
and  I  have  served  the  within  writ  upon  the  within-named 
garnishees,  Thomas  Pope,  William  R.  Lockwood,  and  John  W. 
Heitz,  copartners  under  the  name  and  style  of  Pope,  Lock- 
wood,  &  Co.,  by  reading  the  within  to -said  John  W.  Heits,  on 
the  twelfth  day  of  October,  A.  D.  1886,  and  giving  to  said 
Heits  one  dollar  and  ten  cents;  and  by  reading  the  within 
writ  to  within-named  Thomas  Pope,  on  the  tUrieenth  day  of 
Ootober,  1886;  and  by  reading  the  within  writ  to  the  within- 
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named  William  R.  Lockwood,  on  the  fourteenth  day  of  Octo* 
ber,  A.  D.  1885. 

**  I  cannot,  in  my  county,  find  the  within-named  Benjamin 
Bowen  this  fifteenth  day  of  October,  A.  D.  1885." 

The  garnishees  answered,  admitting  an  indebtedness  to 
Bowen  of  $141.49,  and  also  that  at  the  time  of  the  service 
of  the  writ  on  Heits,  Lockwood  had  in  his  possession,  in  the 
etate  of  Missouri,  certain  promissory  notes  belonging  to  Bowen, 
on  various  parties  then  in  and  resident  of  that  state,  and  that 
before  service  of  said  writ  on  Lockwood  the  said  notes  were 
delivered  by  him  to  Bowen,  in  pursuance  of  a  demand  made 
therefor. 

The  notes  in  question  amounted,  in  the  aggregate,  to  $386, 
and  are  conceded  to  have  been  worth  as  much  as  $100.  It  is 
an  undisputed  fact  that  the  notes,  neither  at  the  time  of  the 
service  of  the  writ  on  Heitz,  nor  afterwards,  were  outside  of 
the  state  of  Missouri.  Upon  the  service  of  the  writ  on  him, 
it  appears  that  the  firm  sent  a  dispatch  to  Lockwood,  who  was 
temporarily  in  Missouri,  for  the  purpose  of  making  a  settle- 
ment  with  Bowen,  informing  him  of  the  service  of  the  writ. 
The  latter,  after  taking  legal  advice,  delivered  the  notes  to 
Bowen,  notwithstanding  the  service  upon  his  firm,  but  on  the 
same  advice  he  declined  to  pay  over  to  him  the  $141.49  cash, 
and  hence  there  is  no  controversy  as  to  that. 

The  plaintiff  filed  a  replication  to  the  answer  of  the  gar- 
nishees,  and  the  issues  of  fact  thus  formed  were  tried  before 
the  court  and  a  jury,  resulting  in  a  verdict  for  the  plaintifl 
for  the  $141.49  only,  upon  which  the  court  entered  judgment 
On  the  plaintiff's  appeal  the  appellate  court  affirmed  the 
judgment. 

The  only  question  to  be  determined  on  the  present  appeal 
arises  on  Uie  instructions  given  to  the  jury.  The  court,  in  a 
number  of  instructions,  told  the  jury,  in  effect,  that  if  they 
found  the  facts  respecting  the  notes  as  above  stated,  they 
should  find  as  to  them  for  the  defendants.  The  question  thus 
raised  is  simply  this:  Can  one  be  charged  as  garnishee  in 
respect  to  promissory  notes,  or  other  evidences  of  indebted- 
11688,  executed  by  third  parties,  and  belonging  to  the  defend- 
ant  in  the  attachment,  which  at  the  time  of  the  eervice  of  the 
garnishee  process,  and  during  the  pendency  of  the  suit,  were 
in  another  state  ? 

So  £Eur  as  we  are  advised,  this  question  is  now  before  this 
ooort  for  the  first  time,  though  the  courts  of  other  states,  in 
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giving  a  consiruotion  to  their  own  statutes  on  the  subject  of 
garnishment,  have  frequently  had  occasion  to  pass  upon  it, 
and  a  number  of  them  have  answered  the  question  directly  in 
the  negative.  On  the  other  hand,  the  case  of  Childs  &  Co.  v. 
Digby,  24  Pa.  8t.  23,  is  the  only  one  to  which  we  have  been 
referred  which  seems  to  hold  to  the  contrary,  and  the  rule  as 
laid  down  in  that  case  appears  to  have  been  since  changed  by 
statute,  so  as  to  make  it  conform  to  the  holdings  of  the  courts 
in  the  other  states.  We  perceive  nothing  in  this  case  to  justify 
a  departure  from  the  general  rule  on  the  subject,  as  just  indi- 
cated.  That  the  rule  has  the  merit  of  convenience  and  cer* 
tainty  is  clear,  and  that  it  is  sound  on  principle  will  fully 
appear  from  the  following  authorities:  BaieB  v.  Chicago  etc. 
Ry  Co.,  60  Wis.  302;  60  Am.  Rep.  369;  Sutherland  v.  Second 
National  Bank,  78  Ky.  253;  Plimpton  v.  Bigelow,  93  N.  Y.  596; 
Pewnoyer  v.  Neff,  95  U.  S.  724;  Waples  on  Attachment  and 
Garnishment,  226,  227,  249,  334,  et  seq.  The  case  of  lUinoie 
Central  R.  R.  Co.  v.  Cobb,  48  111.  404,  also  has  more  or  less 
bearing  on  the  question. 

The  conclusion  reached  by  the  courts  below  appearing  to  be 
in  conformity  with  the  genend  current  of  authority,  we  perceive 
no  cause  for  disturbing  the  judgment  It  will  therefore  be 
affirmed.  

Paoracrr  our  or  Statk  OANiror  ve  GABiosaiD:  Bate$  v.  CkSeago  etc  ffy  Co. » 
60  Am.  Rep.  dG9;  and  see  Cage  ▼.  Maaehmeyer,  72  Iowa,  S9G.  Bat  property 
of  a  non-resident  in  the  hands  of  another  party  may  be  reaehed  by  gamiBh* 
ment,  the  property  as  weU  as  the  garnishee  being  within  the  Jurisdiction  of 
the  ooort:  Molynms  ▼.  Sqfmtmr,  30  Ga.  440;  76  Am.  Deo.  QA2. 


Heoelb  V.  Gbewb. 

im  ILUIIOIS,  MLJ 

BxiwjTiow ^TasBPAas  bt  SHCRirr.— Puisomal  PBomrr  of  Tinaut  m 
CoMMOV  n  Equally  Exxkft  from  levy  and  forced  sale  as  like  interesta 
in  other  property,  where  the  possession  as  well  as  the  title  is  aeverali 
and  where  such  tenant^  after  notice  of  the  ezeontion,  schedoles  and 
claims  his  interest  as  exempt  under  the  statate,  if  sncL  interest  is  there- 
after levied  npon  and  sold  by  the  sheriff  the  latter  is  liable  in  trespasi 
under  the  Illinois  statnte  in  doable  the  vslne  of  the  property. 

OoiTBis  09  Rimw  Rbvxbsb  onlt  bob  Such  Erbobs  as  mat  batb  wmmm 
Pbbjudioial  to  thb  Complaxnibo  Pabtt;  and  where  it  is  blear  that  the 
Judgment  npon  the  conceded  facts  is  the  only  one  that  coold  properly  b| 
rendered,  and  that  another  trial  woold  therefore  necessarily  resnlt  in  the 
way,  an  error  cannot  be  said  to  have  prejudiced  a  party. 
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Oeorge  W,  Fogg,  for  the  appellant. 
CarUr  and  Ooverif  for  the  appellee. 

MuLKST,  J.    Henry  0.  Mnlligan,  haying  reootered  a  judg- 
ment in  the  Adams  circuit  corurt  for  $189.66,  against  the  ap- 
pellee, William  Grewe,  who  was  tho  head  of  a  family,  and 
residing  with  the  same,  caused  a  writ  of  fieri  faeioB  to  he 
issued  thereon,  and  placed  it  in  the  hands  of  the  appellant, 
Benjamin  Heckle,  the  sheriff  of  the  county,  for  execution.   On 
being  notified  thereof,  the  appellee  made  out  and  delivered  to 
the  sheriff,  in  strict  conformity  with  the  statute,  a  schedule  of 
all  his  property,  amounting  in  value  to  about  three  hundred 
dollars,  and  claimed  the  same  as  exempt  from  execution. 
Most  all  of  the  property  scheduled  consisted  of  three  mules, 
two  coal-wagons,  four  sprinkling-wagons,  and   five  sets  of 
double  harness,  in  which  the  appellee  had  an  undivided  half 
interest,  as  tenant  in  common  with  one  A.  H.  Wissmann. 
The  sheriff,  under  the  instructions  of  the  plaintiff's  attorney, 
proceeded  to  levy  upon  the  defendant's  interest  in  the  prop- 
erty, notwithstanding  it  had  been  scheduled  and  claimed  by 
him  as  exempt  under  the  statute,  and  subsequently,  after  the 
usual  notice,  sold  the  same,  under  the  execution,  for  $183.60. 
The  defendant  in  the  execution  thereupon  brought  an  action 
of  trespass  against  the  sheriff,  to  recover  double  the  value  of 
the  property  sold.    The  action  is  founded  on  sections  13, 14, 
and  17  of  chapter  62  of  the  Revised  Statutes,  entitled  Exemp- 
tions (Starr  and  Curtis's  edition),  the  last  section  of  which 
provides  as  follows:  '*If  any  officer,  by  virtue  of  any  execu- 
tion or  other  process,  or  any  other  person,  by  any  right  of 
distress,  shall  take  or  seize  any  of  the  articles  of  property  ex- 
empted, as  herein  provided,  from  levy  and  sale,  such  officer  or 
person  shall  be  liable  to  the  party  injured  for  double  the  value 
of  the  property  so  illegally  taken  or  seized,  to  be  recovered  by 
action  of  trespass,  with  costs  of  suit"    The  cause  was  tried 
before  the  Adams  circuit  court  and  a  jury,  resulting  in  a  judg- 
ment of  six  hundred  dollars  for  the  plaintiff,  which  was  sub* 
Bequently  affirmed  by  the  appellate  court  for  the  third  district, 
whence  the  case  is  certified,  under  the  statute,  to  this  court  for 
review. 

The  undisputed  facts  are,  as  already  indicated,  that  the 
property  levied  upon  and  sold  by  the  sheriff  belonged  to  ap- 
pellee, as  tenant  in  common  with  Wissmann;  that  the  same 
was  properly  scheduled  and  claimed  by  the  defendant  in  the 
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execution  before  it  was  taken  and  sold  by  tbo  sbeiiff;  that 
appellee's  one-half  interest  therein  did  not  exceed  three  hun- 
dred dollars  in  value,  and  that  at  the  time  the  property  waa 
80  taken  and  sold,  appellee  was  the  head  of  a  family,  and  re- 
siding with  the  same.  It  therefore  follows,  that  if,  as  matter 
of  law,  the  interest  of  a  tenant  in  common  in  personal  prop- 
erty is  in  any  case  exempt,  under  our  statute,  from  levy  and 
forced  sale,  it  clearly  was  in  this.  The  lower  courts  both  held 
that  such  interest  in  personal  property  stands  upon  the  same 
footing,  in  respect  to  the  exemption  laws,  as  like  interests  in 
other  property,  where  the  possession  as  well  as  the  title  is 
several.  That  the  lower  courts  ruled  correctly  on  this  ques- 
tion, we  have  no  doubt.  Being  of  this  opinion,  it  would  be  a 
useless  consumption  of  time  to  consider  the  other  questions 
discussed  in  the  briefs,  for,  accepting  this  as  the  law  of  the 
case,  as  upon  the  admitted  facts  we  must,  there  was  clearly 
no  error  in  affirming  the  judgment  of  the  trial  court,  even 
though  some  of  its  rulings  may  have  been  improper,  about 
which  we  express  no  opinion.  Courts  of  review  reverse  only 
for  such  errors  as  may  have  been  prejudicial  to  the  complain- 
ing party,  and  certainly  no  error  or  number  of  errors  can, 
with  any  propriety,  be  said  to  prejudice  a  party,  when  it  is 
clear,  as  it  is  here,  that  the  judgment  upon  the  conceded  tacts 
is  the  only  one  that  could  properly  be  rendered,  and  that  an- 
other trial  would  therefore  necessarily  result  the  same  way. 

It  is  supposed  by  counsel  that  the  view  taken  by  the  ooorts 
below  on  this  question,  and  in  which  we  fully  concur,  is  not  to 
be  reconciled,  in  principle,  with  the  case  of  Trovibridge  v.  CroaSf 
117  111.  109.  We  are  unable  to  perceive  anything  in  that  case 
which  justifies  the  claim  of  counsel.  The  question  there  de- 
cided was,  "  whether  one  member  of  a  firm  can  hold  a  home- 
stead estate  in  the  real  estate  of  the  firm,  as  against  a 
copartnership  debt,  and  without  the  consent  of  the  copartner," 
and  it  was  held  that  he  could  not.  If  the  articles  levied  upon 
in  this  case  were  partnership  property,  and  the  claim  sought 
to  be  collected  were  a  partnership  debt,  then  there  would  be  a 
striking  analogy  between  that  and  the  present  case;  but  as  it- 
is,  there  is  scarcely  any.  Indeed,  the  differences  between  the 
ownership  of  property  by  a  tenant  in  common,  and  the  owner- 
ship of  like  property  by  a  partner,  are  so  many  and  elementary 
in  their  character,  and  withal  so  clearly  defined  in  the  law, 
that  it  would  be  useless  to  name  them,  or  point  oat  the  legal 
consequences  that  respectively  attach  to  them. 
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Being  fully  satisfied  with  the  conclusion  reached  by  the  ap- 
pellate court,  its  judgment  will  be  affirmed. 

EzKMpnoN  FBOM  BxiouTioir  09  PROPIRTT  ofCo-tsvants:  McCoy  ▼.  Bref^ 
mny  61  Mioh.  862|  1  Am.  Sk  Bep.  689,  and  note  593^695. 

JfTDGMBNT  WILL  KOT  SI  RxTKit8U>  fOR  Rbobption  of  improper  endenoe, 
if  the  same  resalt  must  have  been  reached  had  sach  eTidenoe  been  ezolndedt 
ParhhvTti  ▼.  BerdeU,  110  K.  Y.  386;  6  Am.  St.  Rep.  384;  MaUhevn  ▼.  Phtlf»^ 
61  Mich.  327;  1  Am.  St.  Rep.  681;  and  ace  De  LaiUre  ▼.  JomUy  36  Minn.  619. 
Nor  will  a  decree  be  rerersed  for  an  error  in  it  which  worka  no  injury  to  the 
loung  piu-ty:  Sckulz  v.  S^eeny^  19  Nev.  S69;  3  Am.  St  Rep.  888. 


Wbiolby  v.  Matson. 
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Reooro  OF  OouBT  Showiko  Jitdqmkkt  bt  Oonrbsion  in  Opbn  CouBt 

iMPOBn  VlBlTry  AND  OABVOT  BB  CONTBABIOTBD  BT  PaROL  EtXDBNCI. 

The  record  of  aoch  judgment  is  the  only  proper  evidence  of  itself,  and  ia 
condnaiTe  of  the  fact  of  the  rendition  of  the  judgment,  and  of  all  the 
legal  consequences  resulting  therefrom. 

BzBOunoN  Issued  beforb  Jitdoiient  is  Rbookdbd.  —  Where  judgment  is 
part  of  proceedings  in  court  in  term  time,  it  is  not  material  whether 
record  waa  aotuaUy  written  up  or  not  at  time  execution  issued. 

Attormet's  Fees  mat  bb  Inolitdbd  in  Judoment  bt  Contbssion  Au- 
thorized bt  Warrant  or  Attornet.  —Stipulation  by  which  a  debtor 
agrees  to  pay  fees  of  his  creditor's  attorney  in  case  the  latter  is  com- 
pelled to  resort  to  legal  proceedings  to  collect  his  debt  is  an  agreement 
which  ia  not  only  eminently  just,  but  which  rests  upon  a  good  and  ralu* 
able 


WeigUyy  BvlJdey^  and  Orani^  for  the  appellant 
FlowtTy  Remey^  and  EoUteinj  for  the  appellees. 

By  Court.  The  opinion  of  the  appellate  court  for  the  first 
district  in  this  case  is  as  follows: — 

*'  Bailst,  J.  The  complainant  having  obtained  a  judgment 
against  one  Sea,  and  having  levied  his  execution  upon  the 
property  of  his  debtor,  seeks  by  his*  bill  to  have  certain  prior 
judgments  and  executions  against  the  same  debtor,  and  in 
favor  of  other  creditors,  vacated  and  declared  null  and  void, 
so  as  to  give  priority  to  the  complainant's  execution.  The 
judgments  attacked  were  entered  by  confession,  and  no  claim 
is  made  that  the  indebtedness  for  which  they  were  entered 
was  not  justly  and  in  good  faith  due,  nor  are  there  any  allega- 
tions of  fraud  or  collusion.  The  claim  to  relief  is  based  solely 
upon  oertain  alleged  irregularities  on  the  entry  of  said  judg* 
ments. 
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'^The  bill  admits  that  said  judgments  purport  to  have  been 
entered  in  open  court,  in  term  time,  but  it  is  alleged  that  in 
fact  the  branch  of  said  court  presided  over  by  the  judge  before 
whom  said  judgments  purport  to  have  been  entered  was  not 
in  session  on  that  day,  and  had  not  been  opened  for  that  term; 
that  the  declarations  and  cognovits  were  presented  to  the  judge 
out  of  court;  that  he  there  indorsed  thereon  directions  to  enter 
judgments,  and  that  said  papers  with  such  indorsements, 
being  filed  with  the  clerk,  said  judgments  were  entered  by 
him. 

''It  is  the  settled  rule  of  law  that  the  record  of  a  court  show- 
ing a  judgment  by  confession  in  open  court  imports  verity, 
and  cannot  be  contradicted  by  parol  evidence:  Roche  v.  Bd" 
dam^  119  111.  820.  The  record  of  such  judgment  is  the  only 
proper  evidence  of  itself,  and  is  conclusive  evidence  of  the  fact 
of  the  rendition  of  the  judgment,  and  of  all  the  legal  conse* 
quences  resulting  from  that  fact,  both  as  against  the  parties 
to  the  judgment  and  all  others  whose  interests  may  be  affected 
thereby:  Koren  v.  RoemhMt  7  HI.  App.  646;  Richardson  v. 
Bddamj  18  Id.  527;  Jasper  v.  Schlesinger,  22  Id.  637. 

''The  complainant,  then,  by  admitting  that  the  judgments 
which  be  is  seeking  to  have  set  adde  purport  to  have  been 
entered  in  open  court,  in  term  time,  admits  the  existence  of 
judgment  records  which  furnish  conclusive  evidence  that  said 
judgments  were  so  entered,  and  he  has  therefore  precluded 
himself  by  such  admission  from  insisting  that  the  contrary  is 
the  fact. 

"It  is  alleged  that  the  executions  are  void  because  they 
were  issued  and  delivered  to  the  sheriff  before  the  judgments 
were  actually  entered  upon  the  records  of  the  court  As  the 
Judgments  were  a  part  of  the  proceedings  of  the  court  in  term 
time,  it  is  not  material  whether  the  record  of  the  judgments 
were  actually  written  up  or  not  at  the  time  the  executions 
were  issued.  Such  was  the  conclusion  reached  by  us  on  full 
consideration  of  this  question  in  JcLsper  v.  SchUsingerj  supra. 

"The  point  is  made  that  the  provision  of  the  warrants  of 
attorney  as  to  attorney's  fees  was  fraudulent  as  to  other  credi* 
tors,  in  that  it  appropriated  the  amount  of  such  fees  to  the 
payment  of  the  attorneys  of  the  judgment  creditors,  without 
consideration.  It  is  claimed  that  to  the  extent  of  such  fees, 
at  least,  the  judgments  should  be  vacated.  A  stipulation  by 
which  a  debtor  agrees  to  pay  the  fees  of  his  creditor's  attorney, 
Ixk  case  the  latter  is  compelled  to  resort  to  legal  proceedings 
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to  collect  his  debt,  is  an  agreement  which  is  not  only  eminently 
just,  but  which  rrats  upon  a  good  and  valuable  consideration. 
It  is  not  in  the  nature  of  a  gratuity,  but  is  a  contract  by  which 
the  debtor,  in  part  consideration  of  the  credit  given  him,  agrees 
to  indemnify  his  creditor  against  the  consequences  of  his  ne- 
glect or  refusal  to  pay,  whereby  the  creditor  may  be  subjected 
to  the  necessity  of  employing  and  paying  an  attorney. 

''We  are  of  the  opinion  that  the  bill  presented  no  grounds 
for  relief.  The  demurrer  was  therefore  properly  sustained. 
Decree  affirmed.'^ 

Upon  an  examination  of  the  bill,  and  after  full  consideration 
of  the  arguments  of  appellant's  counsel,  we  have  come  to  the 
same  conclusion  as  that  reached  by  the  appellate  court.  The 
reasons  stated  in  the  opinion  of  the  court  in  support  of  the  de- 
cision are  satisfactory  to  our  minds,  and  meet  our  approvaL 
We  therefore  adopt  the  opinion  of  the  appellate  court  as  our 
own  opinion  in  the  case. 

The  judgment  of  the  appellate  court  is  affirmed. 


JoDOiODiT  BT  CovwEuma,  Ehtrt  Of,  na:  Lee  ▼.  Flgg,  87  OtL  828;  80 
Am.  Deo.  271,  and  note  277;  Okmd  r.  El  Dorado  Omu^,  12  00.  128;  78 
Am.  060.    086;  Cooky.  Wh^pk,  56 N.  T.  160;  14  Am.  Rep.  202. 


P^NNSYLYANIA   GOMPAKY   V.   SlOAN. 

ri26  lunou,  79Ll 

Bmn  Pabit  bt  Wbovo  Namb — Plba  or  Abatbmbiit.  ^  Whore  imI 
peity  in  interest  is  sned  and  eerved  with  prooess  by  wrong  name,  the 
misnomer  most  be  pleaded  in  abatement;  otherwise  saoh  party  will  be 
oonolnded  by  the  Judgment  or  deoree  rendered,  the  same  ■■  if  he  were 
desoribed  by  hii  trae  name. 

Bsvnw  or  Qubbtioks  of  Fact.  ^Wbbbb  Ibbub  wrbibbb  Pabtt  was 
SuxD  BT  Wroito  Kamb  18  Mabb  Onb  09  Faot  by  the  pleadings,  and 
as  sneh  is  sabmitted  to  the  jnry  and  determined  by  the  Judgment  of  the 
appellate  ooort^  it  will  not  be  reviewed  by  this  ooort. 

To  TDVanwT  Dbtbndart  ab  Samb  Pbbbov  as  Obb  Svbd  bt  Avotbbb 
Namb^  EnDBMOB  IS  Admissiblb  that  the  name  in  the  original  sait  was 
that  of  a  oorporatum  whieh  had  been  sold  oat  under  a  f oreolosnre  decree 
te  another  oompany,  which  oontinued  the  business  under  the  same  name, 
merely  changing  the  word  "railroad"  to  "railway";  that  thereafter 
the  "railroad  "  oompany  ceased  to  do  business,  but  retained  ita  organ- 
iflition  for  the  purpoee  of  clearing  up  ita  affidrs;  that  defendant  was 
asBignfin  of  the  lessee  of  the  "  railway  "  oompany,  and  was  operating  the 
load  at  the  time  of  the  aoddent  in  question;  that  defendant  used 
■igns,  cars,  and  engines  with  the  initials  of  the  "railroad  "  corporation, 
juid  that  the  same  lettering  remained  on  the  doors  of  the  ticket  and 
Ax.  Bt,  Bsp.,  Vol.  YIIL  —22 
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freight  offieee^  with  few  ezoeptiom;  that  plaintiif  intended  to  eae  defend* 
ftnt  and  aeired  it  with  process,  and  that  its  attorney  defended  withoat 
pleading  the  misnomer  in  abatement. 

LlABILITT    07    LxaSOB    OF    RaILBOAD    DOBS    KOT    PSBYXBT    Lnon    IBOM 

Bbino  also  Liablb  fOB  Neoligxnob  of  its  servants  or  agents. 

BiOET  OT  Rbooyibt  fOB  Detbndant^s  Nkgligbnob  OB  Cabelbsshisb  IB 
SufFiciBHTLT  Skt  Fobth  IN  IvsTBUOTiON,  that  "if  the  jnry  believe 
from  the  evidence  that  a  flagman  of  the  defendant  improperly  and  inop» 
portnnely  signaled,"  etc.,  where  it  also  appears  that  the  words  "care- 
lessly "  and  "  negligently  **  were  in  the  declaration,  and  a  preceding^ 
Instmction  had  called  attention  to  the  case  of  one  person  being  pat  ia 
peril  by  the  "negligence  and  miscondnct"  of  another,  and  had  alsa 
directed  inquiry  as  to  whether  "  the  negligence  of  the  defendant "  had 
caused  the  alleged  injury. 

ftAOMAN  OF  Railboad  Ck>MPAirr  IS  GuiLTT  OF  NBQLiaBNOi  Df  Pbbpobm- 
Ajuom  OF  HIS  DuTT,  where  plaintiff  is  injured  in  crossing  a  track  with 
bis  team  in  consequence  of  being  signaled  to  come  on  when  a  train,  un- 
seen by  him  but  which  the  flagman  was  bound  to  observe,  was  moving 
nearer  and  directly  towards  the  team. 

FUBADnvo — Statutb  of  Ldotations — Ambndbd  Dbolabatiok. — Where 
separate  causes  of  action  are  set  up  in  separate  counts,  and  defendant 
pleads  the  statute  to  the  whole  declaration,  plaintiff  is  entitled  to  recover 
if  one  of  his  causes  of  action  is  not  within  the  bar;  and  where  the  original 
declaration  counts  upon  the  negligence  of  the  engineer,  and  the  amended 
declaration  also  alleges  separately  and  in  addition  the  negligence  of  the 
flagman,  which  latter,  if  a  new  cause  of  action,  might  have  come  within 
the  statutory  bar;  the  defendant  to  avail  himself  of  such  bar  must  plead 
separately  to  that  portion  of  the  declaration  which  has  reference  to  the 
negligence  of  the  flagman. 

Damaois — LmxTiNo  Bblibf  of  Jubt  as  to  What  TnrnifONT  Sbowi.— 
iKSTBUonoN  in  action  for  personal  injury,  that  if  the  jury  "find  the 
defendant  gmlty,"  they  shall  assess  his  damages,  etc.,  proceeding  to  state 
the  elements  that  may  be  considered  in  fixing  the  amount^  ending  with 
the  words  "as  shown  by  the  testimony,"  does  not  warrant  the  criticism 
that  such  amount  is  not  limited  to  the  jury's  belief  as  to  what  the  testi- 
mony shows,  but  allows  any  amount  to  be  aiMosiod  The  finding  defend- 
ant guilty  presupposed  a  belief  from  the  evidence  in  the  truth  of  the 
facts  referred  to  in  previous  instructions,  which  stated  that  if  oertaia 
facts  were  found  true  it  would  be  guil^. 

Ckorge  WiUardj  for  the  appellant 

John  LyU  King^  for  the  appellee. 

Maobudbb,  J.  This  suit  was  commenced  in  the  circuit 
court  of  Cook  County  on  July  8,  1874,  by  the  appellee,  to 
recover  damages  for  personal  injuries  received  July  6,  1872. 
On  the  latter  day,  appellee  was  riding  in  a  buggy  westward 
on  Eighteenth  Street  in  the  city  of  Chicago,  and  came  to 
Stewart  Avenue,  along  which  the  railroad  tracks  of  the  appel- 
lant, ten  or  twelve  in  number,  run  from  north  to  south,  and 
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firom  northeast  to  southwest.  He  was  there  stopped  by  a 
train  passing  on  one  of  the  tracks  farthest  to  the  west,  and 
waited  for  some  time  for  an  opportunity  to  get  across.  A 
number  of  stationary  cars,  standing  on  one  of  the  easterly 
tracks  south  of  Eighteenth  Street,  obstructed  his  view  of  the 
tracks  between  the  stationary  cars  on  the  east  and  the  moving 
train  on  the  west.  When  the  latter  train  had4>a8sed,  he  was 
signaled  to  come  on  and  motioned  to  to  hurry  up  by  the  flag- 
man, whose  duty  it  was  to  give  signals  of  the  movements  of 
the  cars  and  engines.  Before  he  could  cross  the  network  of 
tracks,  a  train,  backing  up  from  the  south,  and  theretofore 
hidden  by  the  stationary  cars,  stopped  his  further  progress  by 
moving  directly  in  front  and  so  near  as  to  touch  the  horse's 
head.  The  horse  became  frightened,  and  reared  and  plunged, 
and  backed  the  buggy  towards  the  east,  where  it  was  in 
danger  of  colliding  with  a  locomotive  advancing  from  the 
north,  in  appellee's  rear.  In  this  state  of  affairs,  the  whistle 
of  the  locomotive  was  suddenly  blown,  and  increased  the 
fright  of  the  horse.  In  peril  of  his  life  frojn  the  train  in  front 
of  him,  the  locomotive  in  the  rear  of  him,  and  the  plunging  of 
the  frightened  horse,  appellee  jumped  from  the  buggy,  and 
received  the  injuries  complained  of. 

The  declaration  charges  that  the  servants  of  appellant  were 
guilty  of  negligence  in  signaling  appellee  to  advance  across 
the  tracks,  when  an  approaching  train,  that  he  could  not  see, 
made  it  unsafe  to  do  so,  and  in  driving  the  locomotive  along 
the  track  at  that  time,  and  needlessly  and  improperly  blowing 
its  whistle. 

The  suit,  as  originally  begun  by  summons  issued  on  July 
8, 1874,  was  against  the  Pittsburgh,  Fort  Wayne,  and  Chicago 
Railroad  Company.  The  alias  summons,  dated  July  28, 1874, 
was  served  July  31,  ^1874,  on  R.  C.  Meldrum  as  agent.  The 
original  declaration  was  filed  August  10,  1874,  to  which  the 
general  issue  was  pleaded.  The  first  trial  was  had  in  April, 
1876,  and  resulted  in  a  verdict  of  three  thousand  dollars. 
A  new  trial  was  granted.  The  second  trial  took  place  in 
November,  1876,  and  resulted  in  a  verdict  of  four  thousand 
dollars.  A  new  trial  was  again  granted.  The  third  trial 
began  on  March  26,  1877,  but  on  March  27,  1877,  leave  was 
given  to  plaintiff  to  amend  by  substituting  the  Pennsylvania 
Company  in  place  of  the  Pittsburgh,  Fort  Wayne,  and  Chi- 
cago Railroad  Company,  a  juror  was  withdrawn,  and  the  cause 
ooQtinued.    The  summons,  issued  and  dated  on  March  27, 
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1877,  wftB  served  on  March  28,  1877,  on  the  Pennsylvania 
Company,  by  reading  to  R.  C.  Meldrum,  agent 

March  27,  1877,  an  amended  declaration  was  filed,  conrist* 
ing  of  five  counts,  to  which  the  Pennsylvania  Company  filed 
two  pleas:  1.  General  issue;  and  2.  Statute  of  limitations;  the 
latter  plea  being  that  action  did  not  accrue  within  two  years 
next  before  suit  was  brought.  To  the  second  plea  four  repli- 
cations were  filed,  each  of  which  was  demurred  to,  and  de- 
murrer sustained  as  to  second  and  third  and  overruled  as  to 
first  and  fourth.  Issue  was  joined  on  the  first  replication,  and 
two  rejoinders  were  filed  to  the  fourth.  The  rejoinders  were 
demurred  to,  but  the  demurrer  was  overruled,  and  plaintifiT 
elected  to  stand  by  it.  June  4,  1877,  an  order  was  entered, 
substituting  the  Pennsylvania  Company  for  the  Pittsburgh, 
Fort  Wayne,  and  Chicago  Railroad  Company. 

Tn  September,  1877,  a  third  trial  was  had,  resulting  in 
verdict  and  judgment  for  three  thousand  dollars.  An  ap- 
peal was  then  taken  to  the  appellate  court,  where  the  judg- 
ment was  reversed  and  the  cause  remanded.  The  mandate 
was  filed  in  October,  1880.  Afterwards,  in  January,  1885^ 
leave  was  granted  to  plaintiff  to  withdraw  all  repUcations 
then  on  file,  and  to  file  new  replications  to  the  second  plea, 
upon  the  first  of  which  issue  was  joined,  and  to  the  second 
and  third  of  which  rejoinders  were  filed  and  demurred  to. 
A  fourth  trial  was  begun  in  September,  1885,  but  plaintiff 
withdrew  a  juror,  and  the  cause  was  continued.  The  fourth 
trial  was,  however,  again  begun  and  finished  in  November, 
1886,  and  resulted  in  verdict  and  judgment  for  five  thousand 
dollars.  The  latter  judgment  has  been  affirmed  by  the  ap- 
pellate court,  whence  it  comes  before  us  by  appeal. 

The  first  of  the  new  replications  to  the  second  plea  averred 
that  the  defendant,  the  Pennsylvania  Company,  was  a  foreign 
corporation,  possessed  of  and  operating  solely  and  exclusively 
the  Pittsburgh,  Fort  Wayne,  and  Chicago  Railroad,  extending 
from  Chicago  to  Pittsburgh,  and  all  the  cars,  etc.,  and  the 
servants,  etc.,  running  and  operating  same  were  the  servants, 
etc.,  of  the  defendant,  and  the  causes  of  action  mentioned  in 
the  declaration  were  solely  caused  by  the  negligence  of  de- 
fendant's servants,  etc.;  that  Meldrum  was  local  and  general 
agent  of  defendant  in  Chicago,  and  on  July  8,  1874,  plaintiff  • 
sued  out  summons,  and  impleaded  defendant  in  the  name  of 
the  Pittsburgh,  Fort  Wayne,  and  Chicago  Railroad  Company 
(the  said  Pennsylvania  Company  being  known  and  reputed 
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as  the  Pittsburgh,  Fort  Wayne,  and  Chicago  Railroad  Com- 
pany); that  the  alias  summons  against  defendant  in  the  re* 
puted  name  of  Pittsburgh,  Fort  Wayne,  and  Chicago  Railroad 
Company  was  served,  July  31,  1874,  on  Meldrum,  as  agent  of 
Pennsylvania  Company;  that  the  Pennsylvania  Company 
appeared  by  its  solicitors,  and  without  pleading  in  abatement, 
pleaded  to  the  merits,  etc.  The  replication  then  sets  forth  the 
trials  in  April  and  November,  1876,  the  amendment  and  sub- 
stitution of  March,  1877,  the  issuance  of  summons  in  March, 
1877,  against  the  Pennsylvania  Company,  and  its  service  on 
Meldrum,  as  agent  of  that  company,  etc.,  and  concludes  as 
follows:  *' And  so  plaintiff  says  this  suit  is  the  same  suit  com- 
menced against  defendant  in  name  of  Pittsburgh,  Fort  Wayne, 
and  Chicago  Railroad  Company,  and  that  said  causes  of  action 
accrued  within  two  years  before  commencement  of  suit." 

If  the  suit  had  been  begun  against  the  Pennsylvania  Com- 
pany by  that  name,  it  was  undoubtedly  commenced  in  time  to 
escape  the  bar  of  the  statute.  The  theory  of  the  appellant  is, 
that  the  action  having  been  begun  against  the  Pittsburgh, 
Fort  Wayne,  and  Chicago  Railroad  Company  was  not  begun 
against  the  Pennsylvania  Company,  and  that  the  bar  of  the 
statute  was  complete  as  to  the  latter  company  because  it  was 
not  made  a  party  until  1877,  more  than  two  years  after  the 
cause  of  action  accrued.  To  answer  this  position,  appellee  con- 
tends that  the  Pennsylvania  Company  was  the  company  sued 
in  the  first  place,  but  that  it  was  merely  sued  by  the  wrong 
name,  to  wit,  by  the  name  of  the  Pittsburgh,  Fort  Wayne,  and 
and  Chicago  Railroad  Company. 

The  law  undoubtedly  is,  that  where  the  real  party  in  interest 
ai\fl  the  one  intended  to  be  sued  is  actually  served  with  pro* 
cess  in  the  cause,  even  though  under  a  wrong  name,  he  must 
take  advantage  of  the  misnomer  by  plea  in  abatement  in  such 
suit;  and  if  he  does  not,  he  will  be  concluded  by  the  judgment 
or  decree  rendered,  the  same  as  if  he  were  described  by  his 
true  name:  Pond  v.  EnniSy  69  111.  341.  If  the  Pennsylvania 
Company  was  the  real  party  sued  and  served,  though  by  the 
wrong  name,  it  should  have  pleaded  the  misnomer  in  abate- 
ment.   It  did  not  do  so.  The  first  plea  filed  was  to  the  merits. 

The  issue  msde  upon  the  plaintiff's  replication  to  defend- 
ant's second  plea  was,  whether  or  not  the  Pennsylvania  Com- 
pany was  sued  and  impleaded  by  a  wrong  name,  and  served 
with  summons  under  a  wrong  name.  The  issue  thus  made 
was  one  of  fact,  and  was  submitted  to  the  jury  along  with  th# 
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other  facts.  This  question  of  fact,  no  less  than  the  other 
questions  of  fact,  is  settled  and  determined,  so  far  as  we  are 
concerned,  by  the  judgment  of  the  appellate  court 

Defendant,  upon  the  trial,  introduced  no  evidence  whatever 
under  either  plea.  All  the  proof  in  the  record  was  put  in  by 
the  plaintiff.  The  latter  called  to  the  stand  and  examined 
several  of  appellant's  officers,  agents,  and  attorneys.  It  ap- 
peared from  their  testimony  that  foreclosure  proceedings 
were  instituted  against  the  Pittsburgh,  Fort  Wayne,  and 
Chicago  Railroad  Company  in  1867,  or  at  some  date  prior 
thereto;  that  the  road  was  sold  out  under  decree  in  such  pro- 
ceedings, and  purchased  by  the  Pittsburgh,  Fort  Wayne,  and 
Chicago  Railway  Company,  which  was  thenceforward  its  owner; 
that  thereafter  the  Pittsburgh,  Fort  Wayne,  and  Chicago  Rail- 
road Company  ceased  to  do  business,  ran  no  cars,  operated  no 
road,  and  simply  retained  an  organization  for  the  purpose  of 
closing  up  its  affairs;  that  the  Pittsburgh,  Fort  Wayne,  and 
Chicago  'Railway  Company  operated  the  road  until  June  7, 
1869,  and  then  leased  it  to  the  Pennsylvania  Railroad  Com- 
pany, which  latter  company  assigned  the  lease  in  1870  or  1871 
to  the  appellant,  the  Pennsylvania  Company;  that  the  appel- 
lant was  operating  the  road  and  running  the  cars  when  the 
accident  occurred,  and  when  the  suit  was  brought;  that  the 
cars  on  the  track  at  that  time  were  marked  P.  Ft  W.  &  C. 
R.  R.  &  R.  W.;  the  sign-boards  were  marked  P.  Ft.  W.  &  C. 
Co.;  the  initials  P.  Ft.  W.  &  C.  Ry.  were  on  the  locomotives; 
the  same  lettering  was  on  the  windows  of  the  freight  and 
ticket  offices,  though  the  name  of  the  Pennsylvania  Company 
was  also  on  the  transom  over  the  door,  and  on  some  of  the 
windows;  that  Meldrum  was  general  freight  agent  of  appel- 
lant; that  the  officers  of  appellant  were  consulted  about  the 
accident^  and  made  reports  in  reference  to  it  to  the  main  office 
in  Pittsburgh;  that  appellant's  attorneys  filed  the  original  plea 
and  defended  the  original  suit,  etc.  There  was  also  testimony 
tending  to  show  that  the  plaintiff  intended  to  sue  the  com- 
pany, which  was  running  the  cars  at  the  time  the  injury  was 
committed,  and  which  was  employing  the  servants  charged 
with  the  negligence  complained  of;  and  it  is  undisputed  that 
that  company  was  none  other  than  the  appellant. 

This  testimony,  which  was  strenuously  objected  to  by  ap> 
pellant's  counsel,  was  competent  as  bearing  upon  and  tending 
to  prove  the  issue  of  fact  made  upon  the  replication  to  the 
second  plea.    Indeed,  it  would  seem  to  have  been  difficult  for 
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any  ordinary  man  to  find  out  just  what  name,  among  the 
many  names  made  use  of,  was  the  real  name  of  the  company 
whose  seryants  were  in  charge  of  the  cars  and  the  tracks  at 
the  time  appellee  was  iigured. 

We  do  not  think  that  the  objections,  made  by  appellant  to 
the  instructions  which  were  given  upon  the  subject  of  the 
plea  of  the  statute  of  limitations,  are  well  taken.  These  ob- 
jections fall  with  the  objections  to  the  testimony  already  re- 
ferred to.  The  instructions  in  relation  to  the  plea  were  based 
upon  the  testimony  tending  to  show  the  use  of  the  wrong 
name,  and  merely  told  the  jury  in  substance  that  the  statute 
of  limitations  did  not  apply,  if  the  facts  set  up  in  the  replica- 
tion as  above  stated  should  be  found  from  the  evidence  to  be 
true. 

While  the  Pittsburgh,  Fort  Wayne,  and  Chicago  Rtdiway 
Company,  appellant's  lessor,  may  have  been  liable  for  the 
injury,  yet  appellant,  the  lessee,  was  also  liable.  The  railioay 
company  was  not  sued.  The  defendant  originally  sued  was 
called  the  Pittsburgh,  Fort  Wayne,  and  Chicago  Railroad 
Company.  As  the  corporation  formerly  known  by  that  name 
was  virtually  defunct,  and  existed  only  to  wind  up  old  busi- 
ness, and  not  to  attend  to  new  business,  appellant's  officers 
and  agents  could  not  have  supposed  that  corporation  to  have 
been  the  defendant  intended  to  be  sued,  when  service  was 
had  upon  appellant's  own  representative  in  Chicago. 

The  seventh  instruction  given  for  plaintiff  begins  with 
these  words:  '^  If  the  jury  believe  from  the  evidence  that  a 
flagman  of  the  defendant  improperly  and  inopportunely  sig- 
naled the  plaintiff's  team,"  etc.  This  language  is  criticised 
npon  the  alleged  ground  that  it  bases  the  right  of  recovery, 
not  upon  the  negligence  or  carelessness  of  defendant's  servant, 
but  upon  the  question  whether  or  not  such  servant  performed 
bis  duty  in  an  improper  ^nd  inopportune  manner.  The 
words  *^  carelessly  "  and  ''  negligently  "  are  in  the  declaration, 
and  if  they  had  been  added  to  the  words  used  in  the  instruc- 
tion, the  latter  would  have  been  more  technically  accurate. 
But  we  do  not  think  it  was  sufficiently  inaccurate  to  mislead 
the  jury. 

''  Improper "  means  ''  not  fitted  to  the  circumstances." 
^*  Inopportune  "  means  ''  unseasonable  in  time,"  or  "  at  the 
wrong  time."  If  the  flagman  signaled  to  the  plaintiff  to 
come  on,  when  the  circumstances  were  such  as  to  require  him 
cither  not  to  signal  at  all  or  to  signal  for  a  further  waiting,  or 
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if  the  flagman  signaled  to  plaintiff  to  come  on  at  a  time  wheik 
a  train,  nnseen  by  plaintiff,  but  which  the  flagman  was  bound 
to  observe,  was  moving  near  and  directly  towards  the  team, 
then  such  flagman  was  guilty  of  negligence  in  the  perform- 
ance of  his  duty.  Moreover,  the  fifth  instruction  had  called 
attention  to  the  case  of  one  person  being  put  in  peril  by  the 
"  negligence  and  misconduct "  of  another,  and  had  directed 
inquiry  to  the  question  whether  the  plaintiff,  in  the  exercise 
of  ordinary  care,  had  been  compelled  by  "  the  negligence  of 
the  defendant "  to  jump  from  his  buggy. 

The  seventh  instruction  is  also  objected  to  as  basing  the- 
right  of  recovery  solely  upon  the  action  of  the  flagman,  and 
not  upon  the  action  of  the  engineer  in  backing  the  locomotive- 
and  blowing  the  whistle.    Inasmuch  as  the  original  declara- 
tion attributed  the  injury  to  the  moving  and  whistling  of  the- 
locomotive  in  the  rear  of  the  team,  and  to  no  other  cause, 
while  the  amended  declaration,  filed  in  1877,  added  the  im- 
proper signaling  of  the  flagman  as  a  further  cause  of  the 
injury,  it  is  therefore  claimed  that  the  amended  declaration 
set  up  a  new  cause  of  action  which  came  within  the  bar  of 
the  statute.    Both  declarations  claim  damages  for  the  same- 
injury,  and  for  the  same  flight  to  plaintiff's  horse.    Withoat,. 
however,  passing  upon  the  question  whether  the  case  comee 
within  the  principle  announced  in  lUinais  Central  R.  R.  Co. 
V.  Cobb^  64  111.  128,  it  is  suflScient  to  say  that  the  negli* 
gence  of  the  flagman  and  the  negligence  of  the  engineer  are 
separately  averred  in  separate  and  distinct  counts,  though 
they  are  also  charged  together  in  one  of  the  counts,  and  that 
the  plea  of  the  statute  of  limitations  is  to  the  whole  declara- 
tion.   Where  separate  causes  of  action  are  set  up  in  separate- 
counts,  and  defendant  pleads  the  statute  to  the  whole  decla- 
ration, plaintiff  is  entitled  to  recover,  if  one  of  his  caubes  of 
action  is  not  within  the  bar:  1  Chitty's  Pleadings,  546;  Perhin$ 
V.  Burbankj  2  Mass.  81.    The  evidence  tends  to  establish  negli- 
gence on  both  of  the  grounds  mentioned  in  the  amended 
declaration.    To  justify  him  in  making  the  point  now  raised,, 
the  defendant  should  have  pleaded  separately  to  that  portion 
of  the  declaration  which  has  reference  to  the  conduct  of  the 
flagman. 

The  ninth  instruction  given  for  the  plaintiff  tells  the  jury 
that  if  they  '^  find  the  defendant  guilty,"  they  shall  assess  hia 
damages,  etc.,  and  then  proceeds  to  state  the  elements  thai 
may  be  taken  into  consideration  in  fixing  the  amount  of  the 
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damages.  In  regard  to  this  instraction,  counsel  for  appellant 
sajrs:  ''The  amonnt  which  the  jury  are  thereby  allowed  to 
assess  is  not  limited  to  any  belief  on  their  part  as  to  what  the 
testimony  shows."  The  criticism  is  not  warranted.  The  enu- 
meration of  such  efifectd  of  the  injury  as  may  be  compensated 
for  in  damages  closes  with  the  words,  ''as  shown  by  the  testi- 
mony." Previous  instructions  had  stated  that  the  defendant 
would  be  guilty  if  certc^in  facts  should  be  found  from  the  evi- 
dence to  be  true.  The  finding  of  the  defendant  guilty,  as 
specified  in  the  ninth  instruction,  presupposed  a  belief  from 
the  evidence  in  the  truth  of  the  facts  referred  to  in  such  pre- 
vious instructions. 
The  judgment  of  the  appellate  court  is  affirmed. 

Process  Sbbvzd  on  Defendant  bt  Wrong  Name  is  as  effectually  served 
as  if  served  on  him  by  his  right  name,  and  if  in  such  case  judgment  is 
taken  against  him,  it  is  as  binding  as  if  rendered  against  him  by  his  right 
name:  Parr^  ▼.  WoocUcn,  33  Mo.  347;  84  Am.  Dec.  51. 

MisNOXBBy  Waiver  or,  n  not  Pleaded  in  Abatement:  Trull  v.  Haw- 
land,  10  Cush.  109;  57  Am.  Deo.  85,  note. 

Liabujtt  vor  Injurus  on  Leased  Ldtes  or  Railway:  NugeiU  v.  Bos- 
ton elc  It  li.  Co,,  80  Me.  62;  6  Am.  St  Rep.  151,  and  cases  cited  in  note 
162;  IniermUhnal  etc  R.  R.  Co,  v.  Dunham,  68  Tez.  231;  2  Am.  St  Rep 

LiABiLiTr  OF  Railroad  Compant  vor  Negligence  or  rrs  Flagman 
stati<med  at  crossing:  Sweeney  v.  OJd  Cohny  R.  R.,  10  Allen,  368;  87  Am. 
Dm.  644. 
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OimoN  or  Lbsssb  to  Porohass  —  When  not  Material  whether  Lessor 
OB  HIS  Grantee  Give  Notice.  —  Where  the  contract  is  in  any  wise 
unilateral,  as  in  case  of  an  option  to  purchase,  any  delay  in  the  party  in 
whose  favor  the  contract  is  binding  is  looked  at  with  especial  strictness, 
and  where  premises  are  leased  with  the  option  to  the  lessee  to  purchase 
within  a  time  limited,  after  notice  is  given  him  of  an  oflfer  of  sale  by  a 
third  party,  and  such  offer  is  actually  made  and  a  deed  of  the  same  exe- 
ented  to  such  party,  it  is  not  material  in  a  court  of  equity  whether  the 
lessor  or  the  grantee  give  the  required  notice. 

OmoN  to  Purchase  —  CJonstruction  of  CJontract.  —  Wliero  premises  are 
leased  with  the  right  given  lessee  to  purchase  within  one  year,  and  a  fur- 
ther proviso  that  if  the  lessor  should  receive  an  offer  for  the  property, 
ten  days'  notice  should  be  given  lessee,  and  he  should  theu  have  tbe  priv- 
ilege of  purchasing  on  certain  terms  within  a  time  limited,  and  if  he  did 
not  purchase  the  lessor  might  sell,  this  will  not  be  construed  as  an  abso- 
lata  option  of  purchase  within  one  year,  but  that  the  lessee  must  make 
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hit  electum  in  te&dayi  after  reoeiying  notioe  of  an  oflbr  by  a  third  party 
to  porohaao,  and  if  he  did  not  then  electa  the  lenor  waa  at  liber^  to 
aell,  although  moh  offer  waa  made  within  the  year. 

Oeorge  R.  Orant  and  C.  H,  Morse^  for  the  appellant. 
Pliny  B.  Smith  and  Wiliiam  B,  GibbSj  for  the  appellee. 

Sheldon,  C.  J.    This  was  a  bill  for  specific  performance  of 
an  agreement  for  the  sale  of  certain  real  estate. 

Frederick  C.  Gibbs,  on  March  25, 1885,  took  a  lease  from 
Uzsiel  P.  Smith  of  the  premises  in  question,  for  the  term  of 
five  years  from  May  1, 1885.  At  the  same  time  there  was  in- 
dorsed on  the  lease  an  agreement,  signed  by  both  parties,  that 
daring  the  first  year  of  the  tenancy  the  lessee  was  to  have  the 
privilege  to  purchase  the  premises  at  the  sum  of  $9,500,  of 
which  $2,250  was  to  be  paid  in  cash,  $2,250  on  or  before  one 
year  after  date  of  delivery  of  a  warranty  deed,  to  be  secured 
by  note  and  trust  deed,  and  the  balance  by  the  assumption  of 
a  note  and  trust  deed  already  on  the  premises,  for  the  sum  of 
$6,000.  But  if  the  lessor  should  have  an  ofifer  for  the  property, 
ten  days'  notice  thereof  was  to  be  given  to  the  lessee,  and  he 
was  to  have  the  privilege  of  buying  at  said  offer,  said  price,  in 
any  event,  not  to  exceed  nine  thousand  five  hundred  dollars; 
and  if  the  lessee  did  not  desire  to  purchase  the  property,  the 
lessor  should  have  the  privilege  of  selling  the  same,  but  if  the 
lessee  should  desire  to  purchase,  he  should  be  allowed  thirty 
days  to  close  the  purchase;  and  in  the  event  of  the  lessor  hav- 
ing an  offer  for  the  property  after  the  expiration  of  the  first 
year,  the  lessee  was  to  have  the  first  privilege  of  buying  at 
said  offer.  Greorge  F.  Harding  offered  Smith  for  the  property 
nine  thousand  five  hundred  dollars,  assuming  the  mortgage 
and  canceling  some  indebtedness,  the  balance,  eleven  hundred 
dollars,  to  be  paid  in  cash.  Harding  took  the  property  on 
those  terms.  A  quitclaim  deed  of  the  property,  bearing  date 
April  1,  1885,  was  made  to  him  by  Abner  C.  Harding,  who 
held  the  legal  title  to  the  property  in  his  name,  in  trust  for 
Smith.  On  May  9,  1885,  a  written  notice  signed  by  Smith 
was  served  on  Gibbs,  that  Smith  had  an  offer  of  $9,500  for 
the  property,  and  Gibbs  did  not  make  any  election  to  purchase 
the  same.  A  previous  notice  had  been  given  some  two  or 
three  weeks  before,  having  signed  to  it  the  name  of  Smith,  by 
Harding.  On  February  15,  1886,  Gibbs  made  a  tender  to 
Harding  of  the  money,  and  note  and  trust  deed  provided  for 
in  the  contract,  and  offered  to  assume  the  five-thousand-dollar 
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mortgage  then  on  the  premises,  and  demanded  a  deed  from 
Harding,  which  the  latter  declined  to  execute,  on  the  ground 
that  Oibbs's  option  had  been  determined  by  the  notice  of 
May  9th.  Gibbs  then  filed  this  bill  against  Smith  and  Hard- 
ing for  the  specific  performance  of  the  contract.  The  superior 
court  decreed  the  relief  prayed,  and  Harding  took  tl^s  appeal. 

There  is  essentially  no  dispute  as  to  the  facts  in  the  case, 
and  the  justification  of  the  decree  is  rested  by  appellee's  coun- 
sel on  but  the  one  point,  that  the  notice  of  the  offer  of  pur- 
chase of  the  property  should  have  been  given  by  Harding 
instead  of  by  Smith.  As  there  had  been  a  deed  of  the  prop- 
erty m^e  by  Smith  to  Harding  before  the. giving  of  the  notice, 
it  is  insisted  that  by  such  conveyance  all  right  in  the  property 
passed  from  Smith  and  vested  in  Harding;  that  at  the  time  of 
the  giving  of  the  notice,  Smith  had  no  right  or  interest  with 
respect  to  the  property,  but  that  it  was  all  in  Harding,  and 
that  he  alone  could  give  the  notice. 

At  the  time  Harding  took  his  conveyance  of  the  property, 
he  took  also  an  assignment  of  the  lease  between  Smith  and 
Gibbs,  with  an  agreement  indorsed  thereon,  signed  by  him- 
self, that  he  does  not  accept  the  assignment  of  the  lease,  ex- 
cept upon  the  understanding  and  agreement  that  Smith  shall 
give  Gibbs  notice  of  his  offer  for  the  property,  and  his  pur- 
chase shall  not  be  effectual  until  Gibbs's  right  to  buy  shall 
terminate  under  such  notice.  It  is  said  Gibbs  had  no  notice 
of  this  agreement.  This  may  be;  it  does  not  appear  by  the 
record  that  he  had,  and  we  will  consider  the  case  irrespective 
of  this  agreement. 

There  was  here  but  an  option  to  purchase.  The  obligation 
was  on  only  one  side.  Smith  was  obliged  to  sell,  but  Gibbs 
was  not  bound  to  purchase.  Where  the  contract  is  in  any  wise 
unilateral,  as  in  the  case  of  an  option  to  purchase,  any  delay 
in  the  party  in  whose  favor  the  contract  is  binding  is  looked 
at  with  especial  strictness:  Fry  on  Specific  Performance,  sec. 
733.  Smith  was  willing  to  give  Gibbs  the  privilege  of  buying 
the  property  during  the  first  year  of  his  tenancy,  but  he  was 
not  willing  to  lose  the  opportunity  of  making  a  sale  during 
that  time.  So  he  does  not  give  Gibbs  an  absolute  option  of 
purchase  within  one  year  at  the  price  named,  but  gives  the 
option  with  this  express  proviso,  that  if  during  the  year  Smith 
should  have  an  offer  for  the  property,  and  should  notify  Gibbs 
of  it,  Gibbs  should  thereupon  have  ten  days  in  which  to  make 
an  election  whether  he  would  purchase  the  land  upon  the 
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terms  offered  by  each  third  party,  and  that  if  he  shotdd  elect 
to  80  purchase,  he  should  have  thirty  days  in  which  to  close 
the  transaction.  If,  however,  he  did  not  so  elect,  then  Smith 
was  to  be  at  liberty  to  sell  the  property.  To  avail*  himself  of 
this  option  required  strict  compliance  on  the  part  of  Gibbs. 
The  precise  condition  had  occurred  here  which  terminated 
this  option.  There  was  an  offer  to  purchase,  notice  by  Smith 
to  Gibbs  of  the  offer,  and  failure  of  Gibbs  to  make  an  election 
to  purchase  at  the  price  offered,  within  ten  days  aiter  the 
notice.  The  fact  that  there  had  been  a  deed  made  under  the 
offer  was  of  no  consequence  to  Gibbs.  His  was  the  superior 
right,  and  the  exercise  of  his  option,  within  the  time-  limited, 
would  have  avoided  the  conveyance  which  had  been  made. 
The  conveyance  rather  strengthened  the  case  of  appellant.  It 
showed,  not  only  an  offer  to  purchase,  but  demonstrated  that 
the  offer  was  a  real  one.  Had  there  been  but  a  mere  offer  to 
purchase,  there  might  have  been  doubts  as  to  its  genuineness. 
Whether  the  notice  was  given  by  Smith  or  Harding  seems  but 
a  matter  of  so  merely  a  technical  character  that  it  should  not 
have  favor  in  a  court  of  equity.  There  is  no  substantial 
equity  in  it.  The  terms  of  the  agreement  required  the  notice 
to  be  given  by  Smith,  as  it  was;  but  whether  given  by  Smith 
or  Harding,  Gibbs  knew  there  was  a  chance  to  sell  the  land, 
and  his  plain  duty  under  the  agreement  was  to  exercise  hia 
option  at  once,  witiiin  the  ten  days,  and  not  let  pass  the  oppor- 
tunity to  make  a  sale  of  the  land.  He  could  not  consistently 
with  any  principle  of  fair  and  honest  dealing,  under  the  con- 
tract which  he  had  made,  destroy  the  opportunity  of  making 
a  sale  wait  until  the  expiration  of  the  year  to  see  if  there 
might  not  be  an  increase  in  value  of  the  land,  and  then  exer- 
cise his  option  to  purchase.  We  conceive,  too,  that  Smith 
had  the  right  under  the  agreement  to  give  the  notice  in  order 
to  the  protection  of  his  interest  under  the  agreement.  If  only 
the  purchaser  from  him,  where  there  had  been  a  sale,  could 
give  the  notice,  then,  on  the  purchaser's  omission  to  give  the 
notice,  Smith  might  lose  the  benefit  of  such  sale,  as  Gibbs 
could  avoid  it  by  the  exercise  of  his  option  thereafter. 

The  decree  of  the  superior  court  will  be  reversed,  and  the 
cause  remanded  for  farther  proceedings  in  conformity  with 
this  opinion. 

UzrnjkTKBAL  CosTRAor  ni  Wbitovo  Simflt  Omna  Omov  to  Pvm* 
GHAfli  Land  within  a  specified  time,  for  a  given  time,  is  binding  npon  the 
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f^rtj  only  who  ligiia  it»  and  Ib  binding  npon  him  only  for  the  time  stipnUted 
for  the  eseroise  of  the  option!  Ooltman  ▼.  Applegctrth,  68  Md.  21;  6  Am.  St. 
Bep.  417,  and  note  422. 

Tntx  WHBf  OF  EasuroB  of  Ck>NTiucr  to  Oontbt:  Chreen  ▼.  CaMaitdp 
lOCaL  317;  70  Am.  Deo.  726;  Darky.  /oAiuton,  55  Pk.  St  164;  93 Am.  Deo. 
732;  BtUfcrd  ▼.  CrtuM^  84  Am.  Deo.  165,  note. 


Kbeitz  V.  Behbensmeteb. 

[125  Ixxmois,  14L] 
COVHTT  OOOBT  IN  IlUHOIS  HA8   JURISDIOnON   TO  HXAB   AKB   DRXBMIin 

ELBonoN  Coifmr  ooncerning  the  office  of  oonnty  treaenrer,  and  rach 
ptooeeding  shoold  be  heard  at  the  probate  term. 

PBOGBiDmo  TO  Covmr  an  Election  is  not  a  Suit  at  Law. 

Petition  in  Proobbdino  to  Contest  Election  need  not  show  names  of 
persons  whose  ballots  have  been  improperly  counted,  where  the  contest 
oonoems  a  ooonty  office,  and  the  ground  of  action  is  a  miscount  or  ne- 
^ect  to  properly  count  the  ballots  by  the  judges  of  election. 

IraMTRT  OF  Ballots  in  ELionoN  Contest  — Waivzb  of  Bigbt  to  De- 
MUB.  — Although  petition  is  demurrable  because  it  does  not  specifically 
show  the  identity  of  certain  ballots  sufficiently  to  warrant  a  decree  for 
their  enuninatioD,  yet  if  a  party  answers,  makes  an  issue  of  fact,  and 
gives  eridenoe  upon  the  general  and  indefinite  as  well  as  the  spedfio 
allegations  of  the  bill,  he  waives  the  objection. 

ELionoN  Contest.  —  ObdAb  will  be  MJu>b  tsat  Ballots  be  Beoounted 
if  petitioner  makes  a  prima  fade  case  that  there  is  a  necessity  therefor, 
and  that  they  have  not  been  tampered  with. 

Elbotion  Contest. —Less  Pabtioclabitt  is  Bequibbd  in  Answeb  of 

Dbtbndiant  than  in  Petition. 
.  Bobden  is  upon  Petitioneb  ALLBoiNa  Election  to  Otfiob  to  prove  that 
a  majority  of  legal  votes  were  cast  for  him,  and  the  production  of  bal- 
lots oast  for  him  raises  presumption  friema  Jack  that  they  were  legal. 

In  ELBonoN  Contest,  Pbesumption  that  Ballots  for  Petitioneb  wbbb 
Legal  may  be  overcome  by  evidence  in  rebuttal  that  such  ballots  were 
not  those  of  legal  voters  when  the  allegation  of  election  to  office  is  de- 
nied by  answer. 

Blbotion  Contest— Waitbb  of  Objeohon  to  Pleadinos— Evioence.— 
Answer  is  subject  to  exception  which  alleges  in  general  terms,  without 
more  specific  mention,  that  ten  illegal  votes  were  oast  for  contestant,  but 
the  right  to  object  to  evidence  relating  to  such  votes  is  waived  where  no 
objection  is  raised  to  Ibch  indefinite  allegations. 

Pabol  Evidenob  to  Contbaoict  or  Change  Ballot.  —In  election  con- 
test^  witness  may  testify  in  rebuttal  upon  issue  properly  raised  by  the 
pleadings  that  he  had  voted  a  ballot  designated  by  a  certain  number, 
may  state  whose  name  was  on  the  ballot,  and  that  its  condition  when 
reoounted  was  different  than  when  voted,  as  that  it  had  been  changed 
by  a  paster,  or  that  the  ballot  was  destroyed  after  it  was  oast,  and  an- 
other and  diflBsrent  one  put  in  its  place. ' 

It  will  not  bb  Constbued  as  an  Admission  Pbboludino  Contbstbe 
FROM  Showino  that  Ballots  Beoounted  wbbb  not  Gbnuinb  or  were 
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ehuiged  during  the  reooiuit»  where  before  the  recount  oonteeUnt  stated 
to  ooateetee  that  if  any  qneetion  as  to  identity  of  ballots  oast  with 
those  to  be  reoonnted  were  made,  the  contestant  wanted  a  jndge  or 
clerk  of  the  district  present^  and  that  contestee  making  no  question  as 
to  said  identity,  the  recount  proceeded  without  snch  judge  or  clerk  be- 
ing present. 

Order  to  Itsoouirr  Ballois  doss  zror  Concludx  All  Inqvirt  as  to 
whether  they  were  really  the  ballots  cast»  or  that  they  have  the  same 
names  upon  them  as  when  cast. 

Parol  Evibsnob  to  Show  that  Ballot  is  Missinq.  —  It  may  be  shown 
in  rebuttal  that  a  ballot  designated  by  number  was  voted  for  a  certain 
candidate,  and  that  at  the  time  of  recount  there  was  no  such  ballou 
among  the  ballots  of  that  precinct. 

Parol  Evidbmcr  that  No  Ballots  wxrx  Rsturnsd  GoRRRSPOHBuro  to* 
Numbers  on  Poll-books.  —  It  may  be  shown  that  certain  persons  were 
electors,  for  whom  they  voted,  that  each  name  appeared  on  the  poll- 
books  as  having  voted,  and  that  no  corresponding  ballots  were  returned 
in  the  box. 

In  Election  Contest,  the  Tdcb  of  Ovtebino  Bvidxmox  is  Unimpor- 
tant, where  court  at  opening  of  trial  states  that  offers  of  oertain  testi- 
mony might  be  made  during  the  progress  of  the  hearing,  but  that  it 
would  not  hear  or  admit  any  such  testimony  at  any  time,  such  ruling 
being  then  excepted  to  by  oounseL 

Where  Statute  Requires  Ballots  to  be  Numbered^  It  will  be  Prx- 
8UMEO  that  OvncERS  DO  THEIR  DuTT  Until  the  contrary  is  shown,  and 
that  ballots  were  numbered  aii  they  were  cast,  and  where  no  bsllots  were 
returned  in  the  box  correspouding  to  the  required  numbers,  it  will  be 
presumed  that  they  have  since  been  abstracted  or  lost  from  the  ballot- 
box. 

Where  Statute  Requires  Ballot  to  be  Numbered,  and  No  Ballots 
ARE  Returned  Corrbspondino  to  the  Required  Numbers,  it  may 
be  explained  by  evidence  that  they  were  omitted  to  be  numbered,  or 
were  inaccurately  numbered  through  mistake. 

Dbstrotino  Unnumbered  Ballots.  —  Where  the  statute  provides  that  be- 
fore an  unnumbe^  ballot  shall  be  rejected  it  shall  be  ascertained  by  the 
judges  of  election  that  the  number  of  bsllots  in  the  box  exceeds  the 
number  of  names  entered  on  each  of  two  poll  lists  required  by  law  to  be 
kept,  it  will  be  presumed  on  a  recount  that  the  judges  discharged  their 
duty,  and  if  there  is  sa  unnumbered  ballot,  that  tiie  poll  lists  did  not 
agree;  in  such  case  it  ib  erroneous  for  the  court  to  destroy  one  of  two 
unnumbered  ballots  without  ascertaining  whether  the  poll  lists  did' 
agree. 

Dbstrotino  Unnumbered  Ballots.' — Where  the  statute  contemplates  that 

,  ballots  shall  be  correctly  numbered,  and  that  every  ballot  cast  will  have 

the  voter's  number  thereon,  a  ballot  unnumbered  is  improperly  in  the 

box,  and  should  be  destroyed;  otherwise,  if  such  ballot  was  actually  cast 

by  a  legal  voter. 

Voter  mat  not  TEsriFr  as  to  What  Familt  Record  Contains  Rela- 
tive TO  his  Birthday,  where  he  has  never  heard  of  such  record  until 
after  election,  and  it  is  directly  contrary  to  his  father's  prior  statements 
and  to  the  reputation  in  the  family  before  that  time.  The  record  should 
be  produced,  and  be  shown  when  and  by  whom  made,  or  if  that  is  impos- 
sible, a  proved  copy  should  be  produced. 
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Ballot  Comtairino  Kamxs  ov  Two  Psbsons  tor  Samb  Omc%  Oni  Wbrw 
TESf  THB  Otheb  Primtxd,  SB0T7LD  BB  RiJBOTBD  nndoT  stfttote  provid- 
ing that  "if  more  peraons  are  designated  for  any  office  than  there  are 
oandidatee  to  he  elected,  **  each  part  of  the  ticket  ahall  not  be  counted. 

Two  Ballots  Foldbd  Toobthbr  mat  bx  RajBorEi^  one  being  within  the 
other,  and  the  outside  one  alone  being  nnmbered,  the  statute  requiring 
the  names  of  the  candidates  voted  for  to  be  all  on  the  same  piece  of  pa- 
per; such  ballots  containing  the  names  of  the  candidates  on  each  is 
plainly  an  attempt  to  vote  twice. 

VoTKB  Who  Knows  that  his  Ballot  was  hot  Aocbptxd  or  Depositbd 
IN  THB  Ballot-box  must  Insist  upon  his  Bjohts»  and  furnish  the  evi- 
dence required  by  statute,  to  entitle  his  vote  to  be  received;  otherwise, 
it  cannot  be  counted,  notwithstanding  he  offered  such  vote  to  one  of  the 
judges,  who  took  it  and  said  "  he  would  see  about  it." 

Btidbnob  to  SbvLAiN  A  Ballot.  —If  Votbr  has  Usxd  Lxttxrs  of  a  For* 
BION  Lanouagb  to  express  candidate's  name,  it  may  be  shown  what 
word  or  words  they  make. 

Etibbncb  of  Votbr's  Infbntion.  —  Erasurb  of  Kamb  being  shown,  it 
may  be  proven  that  it  was  not  done  by  voter,  or  that  it  was  the  result  of 
aocddent^  and  not  of  intention,  but  where  erasure  is  deliberate  act  of 
voter,  it  cannot  be  explained  that  by  it  he  intended  a  different  result 
from  that  implied  by  law. 

Ballot  with  ohlt  Middlb  Kamb  of  Candidatb  Wrong  should  bb 
Countbd  for  him,  as  John  M.  Kreits  for  John  B.  Kreitz,  the  latter  being 
ordinarily  known  and  called  John  Kreits,  and  being  the  only  candidate 
of  that  name  for  the  office  in  question,  the  former  being  ordinarily  known 
and  called  Matt  Kreitz,  but  not  being  a  candidate  for  any  office  at  that 
election. 

Baixot  mat  bx  Countbd  Whioh  Contains  Candidatb's  Surnamb  onlt, 
although  there  are  other  persons  in  the  county  having  same  surname,  it 
being  shown  that  there  was  no  other  person  of  such  name  who  was  can- 
didate for  the  same  or  any  other  office. 

Ballots  Obpcurxlt  Imfrbssbd  and  Impbrfbotlt  Writtbn  mat  bb  Ex- 
FLAINXD  by  evidence  that  voter  intended  and  attempted  to  express  a  cer- 
tain candidate's  name  as  he  understood  it,  so  far  as  such  ballots  could, 
by  one  able  to  read  them,  be  given  a  sound  which  might  be  understood 
to  be  intended  to  express  such  name,  or  such  name  as  it  was  pronounced 
by  any  number  of  people.  But  if  there  is  no  similarity  of  sound  be- 
tween the  name  as  written  on  the  ballot  and  the  candidate's  name,  as 
might  induce  the  one  to  be  reasonably  mistaken  for  the  other,  or  to  indi- 
cate that  it  was  intended  as  a  contraction  for  candidate's  name,  the  bal- 
lots cannot  be  aided  by  extraneous  proof. 

AxoHOUOH  Candidatb's  Namb  is  Writtbn  abovb  Namb  of  Officb  on 
Ballot,  It  will  bb  Construbd  as  a  Votb  for  Uim  where  the  printed 
name  below  name  of  office  is  erased. 

Tons  ARB  Intbndbd  for  Diffbrent  Offices,  Instead  of  being  Two 
Votbb  for  Onb  Office,  although  ballot  contains  the  words  "For 
County  Treasurer,"  with  candidate's  name  printed  underneath,  and 
under  that  and  above  the  printed  words  *'  For  County  Superintendent 
d  Schools"  another  name  is  written;  the  candidate's  name  which  is 
printed  under  the  last-named  office  being  erased. 

Xfidbnch  is  not  Admissiblb  to  Show  for  What  Offiob  Vote  was  In- 
XBHDXD^  where  printed  name  under  the  designation  "  For  County  Trees- 


862  £bsit2  v.  Behrensmeyeb.  [Tllinoifs 


nrer"  !•  stricken  out,  and  the  name  of  one  of  the  candidates  for  aooh  of- 
fice is  written  below  the  designation  of  a  different  office^  and  below  the 
name  of  the  candidate  therefor. 

Cancellation  bhoctld  not  bb  Prxsumxd  tbom  Msrb  Fact  that  Torn 
Ballot  was  Found  in  thb  Box,  the  presamption  being  that  the  tear- 
ing was  accidental,  unless  it  be  proved  that  it  was  done  by  the  Toter  and 
was  intentional,  when  the  ballot  will  be  deemed  canceled. 

Ballots  should  not  bb  Countbd  whbrb  Namb  or  Omcs  is  Cokflbtelt 
Cancblbd,  although  name  of  one  of  the  candidates  is  written  beneath 
such  canceled  name. 

Ballots.— Therb  is  No  Cancbllation  whbrb  Candidate's  Namb  is 
Wbittbn  into  Namb  of  OmcB,  obscuring  and  partially  obliterating  it» 
such  fact  being  susceptible  of  explanation  as  being  accidental  or  unin- 
tentionaL 

Rbsidbncb  of  Votes.  — Intent  in  good  faith  of  voter  to  make  a  place  his 
home  for  all  purposes  is  a  determining  factor  upon  question  of  his  resi- 
dence, although  he  may  know  that  at  the  end  of  a  certain  period,  or  at 
some  future  time,  he  must  remove  elsewhere,  and  designs  so  to  dow 

For  the  Purposes  of  VoTiNa,  a  Domicile  Once  Gained  does  not  Con- 
tinub  until  a  New  One  is  Aoquired,  nor  does  a  right  to  vote  at  a 
particular  poll  or  district  continue  until  the  right  to  vote  elsewhere  is 
shown. 

What  Constitutes  Abandonment  of  Rbsidbncb.  —The  shortest  absenoe, 
if  intended  as  a  permanent  abandonment^  is  suffident^  although  the  party 
may  soon  afterwards  change  his  intention,  but  an  extended  absence,  in* 
tended  all  the  time  as  a  temporary  absence  for  a  temporary  puipo8e» 
followed  by  resumption  of  former  residence^  is  not  an  abandonment. 

On  the  Question  of  Intention  to  Abandon  Residence,  Declaration 
OF  Party,  though  Admissible,  n  not  Conclusive  but  may  be  dis- 
proved by  his  acts. 

Dbolaeations  of  Voter  Subsequent  to  Election  are  not  Competent 
to  Prove  that  He  was  Disqualified  to  Vote. 

AuEN-BORN  Woman  Becomes  Citizen  under  Act  of  Congress  of  Febru- 
ary 10,  1856,  where  any  such  woman  who  might  be  naturalised  is  in  a 
state  of  marriage  to  a  citizen.  The  dtisenship  of  a  woman  thus  acquired 
is  not  lost  by  the  subsequent  death  of  her  husband  and  her  afterwards 
intermarrying  with  an  alien,  and  her  children  under  twenty-one  ako 
beoome  citisens;  but  the  effect  of  this  naturalisation  does  not  extend  to 
members  of  the  family  not  children. 

SiooNDART  Evidence  of  the  Contents  of  Naturalization  Records 
may  be  given  when  such  records  are  destroyed.  Such  records  are  no 
wise  diffarent  from  other  records. 

Petition  to  contest  an  election.  It  was  alleged  upon  infor- 
mation and  belief  that,  in  certain  places  and  districts  specially 
noted  in  the  opinion,  the  judges  of  election  refused  to  count  legal 
Yotes  cast  for  the  petitioner,  etc.,  designating  the  number  of 
votes  so  cast  in  each  place,  precinct,  and  district.  In  addition 
thereto,  it  was  farther  alleged  generally  that  in  certain  other 
places,  precincts,  and  districts  divers  legal  votes  were  cast  for 
contestant  which  were  not  counted  for  him;  and  that  certain 
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other  legal  votes  were  cast  for  hinii  but  were  by  mistake  counted 
for  contestee;  also  that  in  said  districts,  etc.,  other  illegal  votes 
vrere  cast  and  counted  for  contestee,  and  that  other  mistakes 
were  made  in  counting  votes  in  such  precincts.  The  other 
facts  sufficiently  appear  in  the  opinion. 

0.  A.  Babeoekj  and  Carter  and  Oovert^  for  the  appellant 
TPiOiam  MeFaden^  {or  the  appellee. 

ScHOLFiSLD,  J.  Before  proceeding  to  the  merits  of  the  case, 
we  must  pass  upon  a  question  of  jurisdiction,  and  some  ques- 
tions of  pleadings  and  practice. 

1.  It  is  objected  that  the  county  court  had  no  jurisdic- 
tion in  the  case,  because  the  summons  was  returnable  to  a 
probate  term  instead  of  to  a  law  term. 

It  is  provided  by  section  5  of  the  county  court  act  (R. 
8.  1874,  c.  87,  p.  839),  that  ^'county  courts  shall  have  juris- 
diction in  all  matters  of  probate;  settlement  of  estates  of 
deceased  persons;  appointment  of  guardians  and  conservators, 
and  settlement  of  their  accounts;  all  matters  relating  to  ap- 
prentices; proceedings  for  the  collection  of  taxes  and  assess- 
menta;  and  in  proceedings  by  executors,  administrators,  guar- 
dians, and  conservators  for  the  sale  of  real  estate  for  the  pur- 
poses authorised  by  law,  and  such  other  jurisdiction  as  is  or 
may  be  provided  by  law, —  all  of  which,  except  as  hereinafter 
provided,  shall  be  considered  as  probate  matters,  and  be  cog- 
nisable at  the  probate  terms  hereinafter  mentioned."  It  will 
be  observed  that  the  words,  "and  such  other  jurisdiction  as  is 
or  may  be  provided  by  law,"  are  unrestricted,  and  may,  there- 
fore, have  application  to  matters  to  be  considered  at  the  pro- 
bate as  well  as  at  the  law  term  of  the  court,  and  that  the  last 
sentence  of  the  paragraph  expressly  provides  that  all  the 
matters  of  which  the  court  may  thus  have  jurisdiction  shall 
be,  not  matters  of  probate,  but  considered  as  probate  matters, 
and  be  cognizable  at  the  probate  terms,  except  as  thereinafter 
provided.  Unless,  therefore,  it  is  in  the  statute  expressly  pro* 
vided  that  contested  elections  shall  be  considered  at  law  terms, 
it  must  follow,  under  this  language,  that  they  shall  be  consid- 
•ered  at  probate  terms. 

It  is  provided  in  section  7  of  the  same  act,  that  "the  county 

•courts  shall  have  concurrent  jurisdiction  with  the  circuit  courts 

in  all  that  class  of  cases  wherein  justices  of  the  peace  now  have 

or  may  hereafter  have  jurisdiction,  where  the  amount  claimed 
▲M  '8k.  Bbp..  voi»  viil—si 
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or  the  value  of  the  property  in  controversy  shall  not  exceed 
one  thousand  dollars;  concurrent  jurisdiction  in  all  cases  of 
appeals  from  justices  and  police  magistrates,  ....  and  in  all 
criminal  offenses  and  misdemeanors  where  the  punishment  i& 
not  imprisonment  in  the  penitentiary,  or  death, — all  of  which 
shall  be  cognizable  at  the  law  terms  hereinafter  mentioned." 
The  words,  ''class  of  cases  wherein  justices  of  the  peace  now 
have  or  may  hereafter  have  jurisdiction,"  clearly  mean  actions- 
at  law.  This  is  clear,  both  from  the  limitation  of  one  thou* 
sand  dollars  on  the  ''  amount  claimed  or  the  value  of  the  prop- 
erty in  controversy,"  which  can  have  no  application  where  no- 
amount  in  money  and  no  property  is  sought  to  be  recovered, 
and  from  the  specific  enumeration  of  the  cases  of  which  jus- 
tices of  the  peace  then  had  and  still  have  jurisdiction,  in  seo-^ 
tion  18,  chapter  79,  page  639,  of  the  Revised  Statutes  of  1874^ 
Besides,  from  the  very  nature  of  chancery  powers  and  juris-^ 
diction,  it  would  be  absurd  to  assume  that  it  could  have  beei> 
contemplated  by  the  general  assembly  that  they  would  ever 
be  conferred  upon  justices  of  the  peace.  We  had  decided,  pre- 
vious  to  the  date  of  this  enactment,  and  then  held,  that  a^ 
proceeding  to  contest  an  election  was  not  a  suit  at  law:  Moore 
V.  Mayfieldj  47  IlL  167;  People  v.  Smith,  51  Id.  177.  There  i» 
plainly  nothing  in  this  section  conferring  general  chancery 
powers  upon  the  county  court,  and  we  know  of  no  other  section- 
in  which  such  powers  are  conferred,  and  to  be  exercised  at  the 
law  terms. 

The  113th  section  of  chapter  40  of  the  Revised  Statutes- 
of  1874,  entitled  Elections,  provides  that  a  person  deair^ 
ing  to  contest  an  election,  etc.,  shall  '^file  with  the  clerk 
of  the  proper  court  a  statement  in  writing,  ....  which 
statement  shall  be  verified  by  affidavit,  in  the  same  manner 
as  bills  in  chancery  may  be  verified."  Then  sections  114, 
115,  and  116  provide  for  the  issuing  of  summons,  its  servico^ 
and  return,  the  taking  of  evidence,  and  the  trial  of  the  case^ 
in  like  manner  as  in  cases  in  chancery;  and  there  is  no  other 
provision  of  the  statute  in  regard  to  the  term  to  which  the  writ 
shall  be  returnable.  The  ninety-eighth  section  of  the  act 
simply  says,  "  the  county  court  shall  hear  and  determine  con- 
tests of  election  of  all  other  county  ....  officers," — and  thai 
includes  this  office, —  and  says  nothing  about  when  the  pro- 
ceeding shall  be  heard.  It  must  therefore  inevitably  follow 
that  this  proceeding  shall  be  heard  at  the  probate  term,  be- 
cause there  is  no  other  term  provided  for  its  hearing. 
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East  St.  Louis  v.  WUtieh,  108  HI.  449,  is  suppofled  by  conn- 
sel  for  appellant  to  be  opposed  to  this  view.  We  tbink  other- 
wise. That  was  a  proceeding,  under  chapter  24  of  the  Revised 
Statutes  of  1874,  to  assess  the  cost  of  improvement  of  a  certain 
street  in  East  St.  Louis,  and  the  issues  must  be  tried  by  a  jury: 
See  section  81,  article  9,  of  the  chapter.  And  it  is  expressly 
provided  that  the  hearing  shall  be  conducted  as  in  "other  cases 
at  law,"  and  so  we  thought  it  followed  it  could  only  be  tried 
at  a  law  term.  It  may,  moreover,  be  observed,  that  this  ob- 
jection does  not  question  the  jurisdiction  of  the  court  over  the 
subject-matter  or  the  person,  but  simply  denies  that  the  court 
existed  at  the  time  to  which  the  writ  was  returnable,  for  the 
purpose  of  such  adjudication.  If  we  shall  admit  that  to  be 
true,  what  follows  7  Simply,  that  the  orders  then  made  were 
a  nullity.  At  the  February  term  appellant  answered.  That 
was  a  law  term,  and  undoubtedly  the  court  then  might  ad- 
judicate if  the  parties  were  before  it.  Had  appellant  failed  to 
answer,  or  failed  to  obey  any  order  of  the  prior  term,  and  the 
court  had  then  coerced  him  into  obedience, —  to  doing  that 
which  it  could  not  have  compelled  him  to  do  but  for  the  prior 
order, —  the  validity  of  the  order  at  that  term  would  be  before 
us  for  investigation.  But  appellant  might  have  answered  with- 
out summons  and  without  any  previous  order;  and  if  the  pre- 
vious order  is  a  nullity,  he  is  to  be  assumed,  in  the  absence  of 
coercion,  as  having  voluntarily  answered.  If  he  did  so,  the 
court  thereafter  had  jurisdiction  of  his  person,  and  having 
jurisdiction  of  the  subject-matter,  it  lawfully  proceeded. 

2.  It  is  objected  that  the  court  was  not  authorized  by  the 
pleadings,  nor  by  the  preliminary  proof  of  the  identity  of  the 
ballots,  to  decree  an  examination  of  the  ballots.  We  are  of 
opinion  that  it  is  not  indispensable  in  such  cases  that  the  pe- 
tition shall  show  the  names  of  the  persons  whose  ballots  have 
been  improperly  counted.  More  particularity  in  pleading  is 
not  required  than  the  notice  of  the  subject  is  reasonably  sus- 
ceptible of,  and  it  is  obvious,  in  the  very  nature  of  things,  that 
in  most  instances  the  candidate  defeated  by  a  miscount  can- 
not know  whose  ballots  were  miscounted.  All  he  can  be  ex- 
pected to  know  is,  that  about  so  many  ballots  were  deposited 
for  him  at  a  given  poll,  and  that  the  count  does  not  agree  there- 
with. If  he  knows  more,  it  is  accidental.  Nor,  in  such  case, 
is  it  of  consequence  whose  ballot  was  miscounted,  for  the  effect 
is  the  same,  and  the  mode  of  proof  is  precisely  the  same, 
whether  it  was  cast  by  one  legal  voter  or  another.  It  is,  more- 
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over,  evident  that  the  information  upon  which  the  contestant 
acts  must,  to  a  very  great  extent,  be  hearsay.  He  cannot  be 
expected  to  have  been  personally  at  each  poll,  much  less  to 
have  known  how  each  elector  voted.  Nor  can  he  be  expected 
to  have  personally  supervised  the  counting  at  each  poll,—  and 
therefore,  however  grossly  and  palpably  he  may  have  been 
wronged  at  several  polls,  all  that  he  can  say  truthfully  in 
respect  to  most  of  it  is,  that  he  is  informed  and  verily  be- 
lieves. 

We  are  therefore  of  the  opinion  that  as  to  the  polls,  counts, 
etc.,  at  Melrose,  Burton,  Ursa,  Mendon,  McEee,  Honey  Creek, 
Liberty,  Redfield,  and  the  third,  fifth,  sixth,  tenth,  twelfth, 
fourteenth,  fifteenth,  and  sixteenth  election  districts  of  the  city 
of  Quincy,  the  petition  is  sufficient.  As  to  the  other  polls,  it 
clearly  was  not,  had  the  objection  been  taken  by  demurrer 
and  adhered  to.  It  is  a  clear  and  most  palpable  violation  of 
the  right  of  a  secret  ballot  to  allow  a  party,  on  mere  suspi- 
cion, to  have  the  ballots  exposed  and  subjected  to  scrutiny,  to 
enable  him  to  find  objections  upon  which  to  make  a  tangible 
charge.  But  appellant  answered,  and  made  issues  of  fact,  and 
gave  evidence  upon  the  general  and  indefinite  as  well  as  the 
specific  allegations  of  the  bill,  and  thus  waived  the  objection. 

As  respects  the  preliminary  proof  of  the  identity  of  the 
ballots,  it  is  alleged  in  the  petition  that  ''said  judges  of  said 
respective  precincts  and  districts  thereupon  [i.  e.,  after  count- 
ing the  ballots  at  the  several  polls]  caused  the  ballot-boxes 
containing  the  ballots  voted  in  the  said  respective  precincts 
and  districts,  with  their  said  certificate  of  the  number  of  votes, 
last  above  named,  to  be  forwarded  to  the  county  clerk  of 
Adams  County,  Illinois,  who,  together  with  two  justices  of 
said  county,  within  four  days  of  said  election,  opened  the  re- 
turns of  said  election,  and  canvassed  the  same,  as  required  by 
law."  Appellant,  in  his  answer,  admitted  that  '^  after  the 
polls  were  closed,  a  count  was  made  by  the  judges;  .  •  .  .  that 
said  judges  of  said  precincts,  except  in  the  case  of  the  town- 
ship of  Ellington,  thereupon  caused  the  ballot-boxes  contain- 
ing the  ballots  voted  at  eaid  respective  precincts,  with  their 
certificate  of  the  number  of  votes  cast  thereat,  to  be  forwarded 
to  the  county  clerk  of  Adams  County,  and  that  said  clerk  and 
two  justices,  afterwards,  and  within  four  days  of  said  election, 
opened  the  returns  of  said  election  from  all  said  precincts, 
including  Ellington,  and  canvassed  the  same."  It  is  unneces- 
sary to  notice  the  answer  as  to  Ellington,  since  appellant  lost 
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nothing  by  the  recount  of  the  Yote  at  that  poU,  and  was  not 
therefore  injured  by  it 

We  think,  under  the  admiBsions  of  the  answer,  the  prelimi- 
nary proof  was  sufficient.  It  does  not  follow,  from  the  fact 
that  ballots  are  ordered  to  be  recounted,  that  all  question  of 
whether  they  have  been  tampered  with  is  concluded.  If  the 
petitioner  makes  a  prima  facie  case  that  there  is  a  necessity 
that  they  be  recounted,  and  that  they  have  not  been  tampered 
with,  the  order  to  that  efifect  will  be  made.  But  an  inspection 
of  the  ballots  alone,  upon  a  recount,  might  furnish  ample 
evidence  that  they  had  been  tampered  with  and  changed  since 
cast;  and  where  one  ballot  is  taken  out,  and  another  ballot, 
of  the  same  general  appearance,  but  for  a  different  candidate 
or  candidates,  is  put  in  its  place,  it  can  only  be  learned  after 
an  inspection  of  the  ballots,  upon  a  recount,  by  the  voter  de- 
claring that  it  has  been  changed.  Hence,  after  the  recount, 
and  conseqoent  opportunity  for  inspection  of  ballots,  it  is  com- 
petent for  the  incumbent  to  show  that  the  ballots  have  been 
ehanged,  if  such  is  the  fact,  or  that  they  are,  in  any  respect, 
to  be  discredited  for  other  cause. 

S.  Appellee  contends  that  appellant  was  improperly  allowed 
to  Introduce  evidence  proving  that  certain  persons  who  had 
iroted  for  appellee,  whose  names  are  not  given  in  his  answer, 
were  not  legal  voters. 

In  City  of  Beardsiown  v.  Cily  of  Virginia^  81  111.  544,  Eason 
and  Mains  had  each  voted  for  removal,  but  the  election  judges 
refused  to  count  them  because  they  deemed  them  double  bal- 
lots. On  the  trial,  satisfactory  evidence  was  introduced  that 
they  were  in  fact  not  liable  to  the  objection,  and  the  court  then 
counted  them  for  removal.  It  was  objected  that  there  was 
no  allegation  in  the  answer  under  which  this  could  be  done; 
but  we  said:  '^Tbe  bill  alleges  that  a  majority  of  the  legal 
votes  cast  at  said  election  were  not  for  removal,  but  against 
\  it.  The  answer  denies  the  allegation.  Under  such  allegation 
and  denial,  we  regard  the  evidence  as  properly  admitted." 

Less  particularity  is  required  in  the  answer  of  the  defend- 
ant than  in  the  petition:  1  DanielFs  Chancery  Practice,  3d 
Am.  ed.,  727.  It  is,  among  other  things,  alleged  in  the 
petition  that  appellee  was  actually  elected  to  the  office  of 
treasurer,  and  to  sustain  this  allegation  it  was  incumbent  on 
him  to  prove  that  a  majority  of  the  legal  votes  cast  at  the 
election  were  cast  for  him.  It  is  true  that  the  production  of 
ballots  cast  for  him  raised  the  presumption,  prima  facicy  that 
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they  were  legal;  but  the  burden  of  proof,  nevertheless,  was 
upon  him,  and  it  was  therefore  incumbent  upon  him  to  intro- 
duce evidence  of  the  ballots  in  the  first  instance.  Appel- 
lant denied  that  allegation,  and  under  that  denial  was 
entitled  to  rebut  the  presumptive  case  thus  made  by  appelleoi 
by  disproving  the  prima  facte  case  made  by  the  ballots, 
and  this  be  did,  by  showing  that  they  were  not  what  they 
purported  to  be, — that  they  were  not  the  ballots  of  legal  voters. 
Aside  from  this,  however,  there  is  a  general  allegation  in  the 
answer  that  over  and  above  the  illegal  votes  mentioned  specifi- 
cally in  the  answer,  ten  illegal  votes  were  counted  for  appellee 
for  the  office  of  treasurer.  Undoubtedly,  this  allegation  is  too 
indefinite,  and  if  the  answer  had  been  excepted  to,  an  excep- 
tion to  that  allegation  should  have  been  sustained.  But  it 
was  not  excepted  to,  and  therefore  what  has  been  said  in 
respect  to  the  too  general  allegations  of  the  petition,  in  respect 
4>f  a  number  of  the  polls,  is  applicable  here. 

This  brings  us  to  specific  rulings  on  the  merits  of  the  case. 

1.  Appellant,  after  appellee  had  concluded  evidence  on  his 
behalf  as  to  the  condition  and  in  explanation  of  ballots  cast  at 
the  election,  introduced  Joseph  W.  Davis,  who  testified  that 
he  voted  at  the  election  in  Clayton  township,  and  appellant 
then  proposed  to  prove  that  the  witness  voted  ballot  numbered 
143  at  that  poll,  and  that  when  he  voted  it,  it  had  the  name 
of  John  B.  Kreitz  for  county  treasurer  printed  on  the  ticket, 
and  that  it  did  not  then  have  a  paster  stuck  on  and  placed 
over  the  name  of  John  B.  Kreitz,  and  that  it  was  uncrossed, 
and  was,  plainly  to  be  seen,  a  ticket  for  John  B.  Kreitz  for 
county  treasurer;  that  the  ticket,  when  recounted,  had  a  paster, 
on  which  was  printed  the  name  of  C.  F.  A.  Behrensmeyer, 
pasted  over  the  printed  name  of  John  B.  Kreitz,  and  that  the 
name  of  Behrensmeyer  was  not  on  the  ticket  at  the  time  wit- 
ness voted.  Counsel  for  appellee  objected  to  the  admission  of 
this  evidence,  for  the  reason  alleged,  ^'that  the  evidence,  if  it 
ever  could  be  admissible,  presupposed  fraud  or  improper  con- 
duct on  the  part  of  the  election  officers,  and  there  is  no  charge 
of  the  kind  in  said  Kreitz's  answer,  herein  filed,  as  to  the  offi- 
cers of  the  election  of  Clayton  township;  that  hence  the  evi- 
dence is  not  now  admissible;  that  a  ballot,  after  once  in  the 
box,  cannot  be  contradicted  or  changed  by  parol  evidence, — 
at  least  not  without  fraud  charged,  which  is  not  done  in  the 
answer  in  this  case,  and  because  there  is  nothing  in  said 
Kreitz's  said  answer  to  found  the  evidence  offered  on,  and  be- 
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^canse  the  identity  of  the  ballots  counted  by  the  judges  of  elec- 
tion with  those  counted  on  the  recount  of  Clayton  township,  of 
which  this  ballot  was  one,  was  admitted  by  contestee  before 
proceeding  to  such  recount."  The  court  sustained  the  objec- 
tion, and  refused  to  allow  appellant  to  prove  or  to  give  evi- 
dence of  the  facts,  or  of  any  of  them,  and  appellant  excepted. 
It  was  at  the  same  time  proved  that  the  witness  was  a  legal 
voter  at  that  poll.  The  witness  was  then  asked  for  whom  he 
voted  for  treasurer.  This  was  objected  to,  for  the  reason  that 
the  ballot  is  the  best  evidence  of  that  fact,  and  the  court  sus- 
tained the  objection,  and  appellant  excepted. 

Following  this  objection  in  its  order,  it  is  manifestly  not 
true  that  the  evidence  necessarily  presupposes  fraud  in  the 
election  officers,  for  the  paster  may  have  been  put  on  the 
ticket  by  a  third  party  when  their  attention  was  absorbed  by 
their  official  duties  in  taking  in  or  counting  other  ballots,  or  in 
preparing  and  signing  their  returns;  or  it  may  have  been  put 
on  the  ticket  since  the  ballots  left  their  hands,  by  stealth  and 
artifice,  and  without  the  knowledge  or  gross  neglect  of  any 
officer  having  custody  of  the  ballots.  But  even  if  it  be  ad- 
mitted that  it  does  presuppose  fraud  in  the  election  officers, 
it  is  to  be  kept  in  mind  that  the  proper  canvassing  officers 
having  found  and  declared  Ereitz  to  be  elected,  the  presump- 
tion is,  that  he  was  elected,  until  the  contrary  is  clearly  estab- 
lished; that  Behrensmeyer,  in  alleging  that  he  was  elected, 
and  that  Elreitz  was  not  elected,  by  a  majority  of  the  legal 
votes  cast  at  the  election,  assumes  the  affirmative,  and  conse- 
quently, that  the  burden  is  upon  him  to  clearly  prove  that  a 
majority  of  the  legal  votes  cast  at  the  election  were  for  him. 
It  is  immaterial  that  the  production  of  a  ballot  received  by  the 
judges  of  election  is  prima  facie  evidence  that  it  is  cast  by  a 
legal  voter,  for  that  afiects  only  the  order  of  giving  evidence, 
and  does  not  change  the  issue.  As  we  have  before  indicated, 
appellant's  denial  of  the  allegation  of  the  petition  that  Beh- 
rensmeyer was  elected,  and  that  Kreitz  was  not  elected,  by  a 
majority  of  the  legal  votes  cast  at  the  election,  simply  closed 
the  issue.  It  then  devolved  upon  appellee  to  make  out,  by 
evidence,  at  least  a  prima  Jade  case,  and  when  he  had  done 
so,  appellant  was  entitled  to  introduce  evidence  to  show  that 
the  evidence  thus  introduced  and  relied  upon  by  appellee  was 
not  what  appellee  claimed  it  to  be,  and  consequently,  that 
what  he  introduced  as  legal  ballots  were  not,  in  fact,  legal  bal- 
lots.    Were  appellant  to  raise  a  new  issue, — one  not  presented 


860  Kbeitz  v.  Behbensmsybr*  [Illinois^ 

by  the  petition, — the  burden  and  order  of  introducing  evi- 
dence would,  of  course,  be  directly  the  reverse;  but  that  i» 
irrelevant  to  the  question  before  U0. 

It  is  undoubtedly  true  that  a  voter  cannot  be  allowed  to  say 
that  he  voted  for  one  person,  when  he  admits  that  be  cast  a 
baUot,  which  has  not  since  been  changed,  showing  that  he 
voted  for  another  person.  But  this  is  merely  upon  the  prin- 
ciple that  a  writing  cannot  be  contradicted  by  parol.  It  is^ 
however,  always  competent  to  show  that  even  the  most  solemn 
writings  are  forgeries;  and  a  ticket  which  has  been  changed 
by  a  paster  to  read  as  a  vote  for  a  man  for  a  particular  office 
different  from  the  man  for  whom  it  read  as  a  vote  in  the  condi- 
tion  in  which  it  was  when  cast,  is  a  forgery.  And  the  same  is 
true  where  the  ballot,  after  it  is  cast,  is  destroyed,  and  another 
and  different  ballot  is  put  in  its  place.  Quite  clearly,  therefore, 
this  evidence  would  have  proved  that  one  ballot  counted  for 
appellee  was  not  evidence  of  a  lawful  vote  cast  for  him,  but» 
on  the  contrary,  that  the  vote  should  be  counted  as  a  vote  cast 
for  appellant,  and  was  therefore  directly  responsive  to  the 
allegation  of  the  petition. 

What  is  relied  upon  as  an  admission  of  the  identity  of  the 
ballots  cast  and  recounted  is  thus  recited  in  the  record:  ^^And 
the  recount  of  the  ballots  returned  to  the  clerk  of  the  county 
court  next  hereinafter  named,  as  cast  at  the  said  election  for 
said  office  of  county  treasurer,  at  the  [here  the  poll  is  named], 
in  said  Adams  County,  being  about  to  proceed,  the  said  Beh- 
rensmeyer,  the  said  contestant,  stated  to  said  Kreitz  and  hia 
attorneys  that  if  any  question  as  to  the  identity  of  the  ballots 
cast  at  said  [naming  the  poll],  with  those  about  to  be  pro- 
duced and  counted  by  said  Haselwood,  were  made,  the  said 
contestant  wanted  a  judge  or  clerk  of  said  last-named  district 
present,  and  would  send  for  such  judge  or  clerk,  and  have  him 
present  before  proceeding  to  a  recount  of  said  last-named  bal- 
lots; and  thereupon,  the  contestee  making  no  question  as  to 
said  identity,  the  recount  of  said  last-mentioned  ballots  pro- 
ceeded without  the  presence  of  such  judge  or  clerk."  Very 
clearly,  this  cannot  be  construed  into  an  admission  that  the 
ballot  was  not  changed  after  the  recount  of  that  pole  was  com- 
menced and  before  that  ballot  was  reached,  which  may  have 
been  the  Ccu^t, — in  other  words,  it  is  not  an  admission  that  ne 
ballot  of  that  poll  would  be  thereafter  changed  before  re- 
counted. But  is  also  further  quite  evident  that  it  could  not 
have  been  intended  an  admission  as  to  matters  of  which  appel- 
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lee  could  then  know  nothing.  He  doubtless  then  knew  that  the 
election  officers  supposed  they  had,  and  that  they  intended  to 
count  the  ballots  as  they  received  them  and  placed  them  in 
the  ballot-box',  and  that  the  same  ballots  were  intended  to  be 
put  up  by  them,  and  that  they  believed  they  were,  and  re- 
turned  to  the  county  clerk,  as  provided  by  statute.  But  the 
election  officers  could  not  know  what  was  on  the  face  of  a  bal- 
lot until  they  opened  and  read  it;  and  since,  in  reading  off 
the  names  oh  a  ballot,  and  ascertaining  the  number  of  votes 
for  the  particular  candidates  for  the  respective  offices,  they 
are  not  required  to  take  cognizance  of  the  number  which  each 
ballot  bears,  but,  on  the  contrary ,  they  are  by  section  87,  chap- 
ter 46,  of  the  Revised  Statutes  of  1874,  expressly  forbidden, 
under  severe  penalties,  from  comparing  the  ballot  with  the 
poll-book,  so  as  to  ascertain  by  whom  the  ballot  was  cast,  it  is 
impossible  that  they  could  know  whether  a  ballot  bearing  a 
particular  number — as,  for  instance,  that  of  this  ballot — had 
an  erasure  or  paster  on  it;  and  all  that  they  could  know  is, 
that  the  general  appearance  of  the  ballots,  as  a  whole,  is  the 
same,  or,  by  extreme  possibility,  that  so  many  names  for  this 
office  were  erased  and  another  name  substituted,  and  so 
many  pasters  with  one  name  upon  it  were  pasted  over  another 
name;  and  waiving  evidence  simply  waives  that  which  is  sus- 
ceptible of  evidence. 

But  aside  from  this,  this  admission  was  for  the  mere  pur- 
pose of  dispensing  with  preliminary  proof.  In  order  to  recount 
the  ballots,  it  was  assumed,  and  properly  so,  a  necessity  should 
be  shown,  and  the  prima  fade  identity  of  the  ballots  to  be  re- 
counted established.  What  the  ballots  might  disclose  when 
re-examined,  no  one  could  know  in  advance,  and  necessarily 
the  proof  to  be  thereafter  offered  could  not  be  anticipated. 
When  the  recount  was  gone  into,  the  purpose  of  the  prelimi- 
nary proof,  and  necessarily  this  admission,  was  accomplished; 
and  it  violates  the  fundamental  rule  of  construction  that 
words  are  to  be  limited  by  their  meaning,  as  applicable  to  the 
object  in  view,  when  they  are  used  to  hold  that  this  admission 
goes  beyond  the  right  to  recount  the  ballots.  It  is  not  con- 
tended, and  it  cannot  be  reasonably,  that  the  mere  fact  that 
ballots  are  recounted  concludes  all  inquiry  as  to  whether  they 
are  really  the  ballots  cast,  or  that  they  have  the  same  names 
upon  them  as  when  cast.  The  court  therefore  erred  in  ex- 
cluding this  evidence. 

Appellant  introduced  Charles  H.  Matzenbacher,  whose  tes- 
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timoDy  proved  that  he  was  a  lawful  voter,  and  voted,  at  this 
election,  in  the  ninth  district  of  the  city  of  Quincy,  and  appel- 
lant then  offered  to  prove  by  him  that  he  voted  ballot  num- 
bered 830,  at  that  poll,  and  that  when  he  voted  it  the  name  of 
John  H.  Kreitz,  for  county  treasurer,  was  upon  it;  that  his 
name  was  not  erased  or  scratched;  that  the  name  of  Behrens- 
meyer  was  not  then  interlined  upon  the  ballot,  under  the 
name  of  John  B.  Kreitz,  but  the  ballot  was  plainly  a  ballot 
for  John  B.  Kreitz  for  county  treasurer,  and  that  the  ballot 
was  changed  by  erasing  the  name  of  Kreitz  and  interlining 
the  name  of  Behrensmeyer,  after  he  voted  it.  Appellee  ob- 
jected to  the  introduction  of  .the  evidence,  and  the  court 
sustained  the  objection,  to  which  appellant  excepted.  This 
objection,  we  must  assume,  as  the  record  discloses  no  reason, 
is  predicated  upon  the  same  reasoning  as  the  objection  to  the 
testimony  of  Davis.  What  we  have  said  in  respect  to  that 
objection  is  equally  pertinent  here.  The  court  erred  in  ex- 
cluding the  evidence. 

Appellant  also  offered  to  prove  by  J.  T.  Beehom,  whom  he 
showed  to  have  been  a  legal  voter,  and  to  have  voted,  at  this 
election,  at  the  ninth  election  district  in  the  city  of  Quincy, 
that  he  voted  for  John  B.  Kreitz  for  treasurer;  that  his  ballot 
was  numbered  28,  and  he  offered  to  prove  by  other  evidence 
that  there  was,  at  the  time  of  the  recount,  no  such  ballot 
among  the  ballots  of  that  precinct.  Appellee  '^  objected  gen- 
erally, and  because  there  is  nothing  in  said  Kreitz's  answer 
herein  as  to  any  abstracting  of  ballots  in  the  said  ninth  pre- 
cinct, or  of  any  misconduct  of  election  officers,  of  such  kind, 
that  there  is  nothing  in  said  answer  to  file  said  pft)of  on,"  and 
the  court  sustained  the  objection,  and  refused  to  allow  the 
evidence  to  be  given,  and  appellant  excepted.  We  have  already 
shown  that  evidence  of  this  kind  is  competent,  as  rebutting 
the  evidence  given  by  appellee  to  make  out  his  case  in  chie£ 
Appellant  could  not  have  mentioned  it  in  his  answer,  because 
he  could  not  have  known  that  the  ballot  was  missing  until  the 
ballots  were  examined  for  recounting,  which  was  long  after 
the  issues  were  made  up.  For  aught  that  we  can  know,  the 
ballot  may  have  been  inadvertently  lost  after  the  ballots  were 
opened  to  be  recounted,  but  before  the  recount  of  that  poll  was 
completed.  Whether  the  ballot  was  lost  by  inadvertence  or 
stolen  by  design,  appellant  was  entitled  to  the  benefit  of  it. 
It  was  one  of  the  lawful  votes  cast  for  him  for  treasurer.  The 
court  clearly  erred  in  this 
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Appellant  aiBo  offered  to  prove  by  Charles  Henry  Matzen- 
bacher  that  he  was  acquainted  with  twenty-five  different  per- 
flons,  whose  names  were  given;  that  each  and  all  were  voters, 
at  this  election,  in  the  ninth  precinct  of  the  city  of  Quincy; 
that  they  all  voted,  at  that  election,  in  that  precinct,  for  John 
B.  Ereits  for  county  treasurer;  that  the  names  of  each  and  all 
appear  upon  the  poll-books  of  that  precinct  as  having  voted; 
that  each  name  on  the  poll-books  has  a  number  opposite  to 
it,  and  that  no  ballots  were  returned  in  the  box  corresponding 
to  these  numbers  on  the  poll-books.  Appellee  objected  to  the 
introduction  of  the  evidence, "  on  the  ground  that  the  evidence 
was  incompetent  generally;  that  it  related  to  ballots  in  a  pre- 
cinct where,  at  the  time  of  the  recount,  the  question  of  the 
identity  of  the  ballots  with  those  counted  had  been  conceded; 
that  in  the  order  of  trial,  as  marked  out  by  the  court,  the 
evidence  was  not  admissible  at  this  time;  that  the  evidence 
offered  belonged  to  the  case  in  chief;  that  the  ballots  and  poll- 
books  of  the  ninth  precinct  are  the  best  evidence;  that  the 
evidence  offered  is  secondary,  and  relates  to  ballots  not  de- 
clared ambiguous  by  the  court,  and  because  there  is  nothing 
in  contestee's  answer  apprising  contestant  of  any  alleged 
change  of  ballots  in  this  precinct,  or  any  allegation  therein  on 
which  to  found  the  proof.''  The  court  shstained  the  objection, 
and  refused  to  allow  the  evidence  to  be  given,  and  appellant 
excepted.  The  record  does  not  disclose  whether  the  court 
sustained  the  objection  on  all  of  these  grounds;  but  it  is  to  be 
inferred  finom  the  rulings  upon  the  questions  we  have  just 
been  considering,  that  it  was  on  the  ground  that  the  identity 
of  the  ballots  had  been  conceded,  and  that  the  objection  had 
not  been  specially  raised  in  the  answer.  This  objection,  how- 
ever, as  the  one  last  before  considered,  could  not  have  been  set 
up  in  the  answer,  for  it  could  not  have  been  known  when  the 
answer  was  filed.  But  the  same  reasoning  is  applicable  here 
that  was  applicable  to  the  objection  to  the  matters  offered  to 
be  proved  by  Davis,  except  as  to  the  suggestion  that ''  in  the 
order  of  trial  marked  out  by  the  court,  the  evidence  was  not 
admissible  at  that  time."  But  unfortunately,  under  the  rul* 
ing  of  the  court,  it  would  have  been  admissible  at  no  other 
time. 

It  appears  from  the  abstract  before  us  that  at  the  January 
term,  1887,  of  the  court,  the  court  fixed  the  seventh  day  of 
February,  1887,  for  the  commencement  of  the  hearing,  and 
then  '*  held  and  announced  that  offers  of  testimony^as  to  other 
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ballots  not  held  hj  him  patently  ambigaons  might  be  made 
by  the  partieB  during  the  progress  of  the  testimony,  if  they 
saw  proper;  but  that  he  would  not  hear  or  admit  any  such 
testimony  at  any  stage  of  the  case."  This  was,  at  the  time, 
excepted  to  by  appellant  The  time,  then,  when  this  evidence 
was  offered  was  unimportant,  because  it  was  thus  ruled  out  at 
the  opening  of  the  trial.  It  was  equivalent  to  saying:  ''  Ti 
makes  no  difference  when  you  offer  it;  I  rule  it  out  now."  The 
counsel  had  a  right  to  assume  that  the  time  of  offering  it  was 
of  no  consequence,  —  that  offering  it  was  purely  formal;  and 
the  court  was  notified,  by  the  exception  then  taken,  that 
appellant  would  stand  upon  his  legal  right  to  introduce  such 
testimony.  If  the  court  ever  changed  this  determination,  the 
record  fails  to  show  it.  If  it  was  in  fact  changed,  it  was  due 
to  appellant's  counsel  to  notify  him  of  it  in  time  to  have  pro- 
cured and  introduced  his  evidence.  If  it  be  true,  as  the  offer 
supposes,  and  the  objection  by  implication  admits,  that  these 
parties  voted,  and  numbers  were  placed  opposite  their  names, 
but  no  corresponding  ballots  were  in  the  box,  the  poll-books 
and  ballot-box  already  before  the  court  proved  it,  and  appel* 
lant  was  entitied  to  have  it  considered  on  the  hearing. 

While  we  held  in  Hodge  v.  Idnn,  100  111.  402,  that  the 
Culure  to  number  an/  of  the  ballots  cast  at  a  particular  poll 
was  not  sufficient  reason  for  setting  aside  the  return  of  that 
poll,  it  being  proved  that  the  omission  was  through  a  misap- 
prehension of  duty,  and  with  no  fraudulent  intent,  still  the 
statute  requires  the  ballots  to  be  numbered,  and  the  presump- 
tion being  that  officers  do  their  duty,  it  must  be  presumed, 
until  the  contrary  is  shown,  that  these  ballots  were  numbered 
as  they  were  cast,  and  that  they  have  since  been  abstracted  or 
lost  from  the  ballot-box.  It  is  provided  by  section  61,  chapter 
46,  of  the  Revised  Statutes  of  1874,  each  clerk  of  the  election 
shall  keep  a  poll-list,  which  shall  contain  a  column  headed 
'^ Number,"  and  another  headed  ''Names  of  Voters."  The 
name  of  each  elector  voting  shall  be  entered  upon  each  of 
the  poll-books  by  the  clerks,  in  regular  succession,  uuder  the 
proper  headings.  And  it  is  provided  by  section  56  of  the  same 
act:  ''  The  ballot  shall  be  folded  by  the  voter,  and  delivered 

to  one  of  the  judges  of  election The  clerks  of  the 

election  shall  enter  the  name  of  the  voter,  and  his  number, 
under  the  proper  heading,  in  the  poll-books,  and  the  judges 
shall  indorse  on  the  back  of  the  ticket  offered  the  number  cor- 
responding with  the  number  of  the  voter  on  the  books,  and 
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•hall  immediately  put  the  ticket  into  the  ballot-box/'  And 
this  being  done,  the  ballot  most  always  bear  the  same  number 
that  is  on  the  poll-books  opposite  the  name  of  the  voter. 

It  is  undoubtedly  susceptible  of  explanation  that  ballots  are 
omitted  to  be  numbered,  or  are  inaccurately  numbered  through 
mistake;  and  so  here,  had  this  evidence  been  admitted,  as  it 
should  have  been,  the  burden  would  then  have  been  upon  ap- 
pellee to  show,  if  such  was  the  fact,  that  the  ballots,  as  cast, 
were  actually  in  the  box,  but  by  mistake  either  bearing  no 
number  or  a  different  number  than  that  opposite  the  name  of 
the  voter;  and  in  the  absence  of  such  proof,  it  would  have  been 
presumed  that  appellant  was  fraudulently  denied  in  the  count 
the  benefit  of  that  many  votes.  Prima  fade^  therefore,  the 
efifect  of  this  offer  is  to  prove  that  the  number  of  votes  indi- 
cated were  cast  for  appellant,  and  not  counted  for  him  on  the 
recount  of  this  poll,  in  addition  to  the  number  that  were  then 
actually  counted  for  him,  and  in  that  view  the  court  clearly 
erred  in  excluding  the  evidence  offered. 

On  the  recount  of  the  sixteenth  precinct,  the  court  found 
two  unnumbered  baUots,  both  for  appellant,  and  by  examin- 
ing the  poll-list  returned  with  the  ballot-box,  it  was  determined 
that  there  was  one  more  ballot  than  names  on  the  poll-list. 
The  court  therefore  destroyed  one  of  these  unnumbered  ballots. 
The  statute  provides  that  each  clerk  of  the  election  shall  keep 
a  poll-list,  one  of  which  is  to  be  kept  in  the  ballot-box,  and 
the  other  returned  to  the  county  clerk:  R.  S.  1874,  c.  46,  sees. 
51-62.  And  section  67  of  the  same  chapter  requires  that  the 
judges,  after  the  polls  are  closed,  shall  count  the  ballots,  and 
that  ''they  shall  first  count  the  whole  number  in  the  box.  If 
the  ballots  shall  be  found  to  exceed  the  number  of  names 
entered  on  each  of  the  poll-lists,  they  shall  reject  the  ballots, 
if  any  be  found  upon  which  no  number  is  marked."  Now, 
this  duty,  it  is  to  be  presumed,  was  discharged  by  the  judges 
of  election,  and  assuming,  as  appellee  does,  that  the  ballots 
are  the  same,  either  the  court  made  a  mistake  in  counting,  or 
the  poll-lists  did  not  agree.  It  is,  however,  quite  as  reason- 
able to  assume  that  the  poll-lists  did  not  agree  as  that  there 
was  a  mistake  in  any  other  respect,  and  it  admits  of  no  con- 
troversy that  there  was  a  mistake  in  omitting  to  number  at 
least  one  of  the  ballots.  The  statute  requires,  it  will  be  noted, 
before  the  ballot  shall  be  destroyed,  that  it  shall  be  ascer- 
tained that  the  number  of  the  ballots  in  the  box  "exceeds  the 
number  of  names  entered  on  each  of  the  poll-lists,"  and  that 
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was  not  here  done,  and  the  action  of  the  ooort  was  iberelbra 
erroneous. 

It  is  contended  by  appellant  that  in  no  event  was  the  court 
authorized  to  destroy  tiie  ballot,  because  it  is  said  it  was  no 
fault  of  the  voter  that  it  was  not  numbered.  If  it  be  conceded 
that  the  numbered  ballot  was  actually  cast  by  a  legal  voter, 
this  position  will  be  true.  But  the  statute  contemplates  that 
the  ballots  shall  be  correctly  numbered,  and  hence  that  every 
ballot  as  cast  will  have  the  number  of  the  voter  indorsed  upon 
it,  and  this  being  done,  it  must  follow  that  the  unnumbered 
ballot  is  improperly  in  the  box,  and  it  should  therefore  be 
destroyed. 

Frederick  C.  Inman  voted  for  appellant  in  the  third  pre- 
cinct of  Quincy.  The  court  held  him  to  be  an  illegal  voter, 
and  rejected  his  vote  upon  his  own  testimony:  He  testiCed: 
*'  I  thought  I  was  twenty-one  years  old  when  I  voted,  but  I 
find  that  I  was  twenty-one  the  sixth  of  last  February."  Being 
asked,  "This  month?"  he  answered,  ''Yes."  On  cross- 
examination,  question  and  answer  proceeded  thus:  ^'How 
did  you  come  to  believe  that  you  were  twenty-one?  My  father 
had  told  me  I  was  twenty-one.  Is  your  father  living  here? 
No,  sir;  he  lives  in  Crown  Point,  Indiana.  Did  he  ever  live 
here?  Yes.  Up  to  what  time?  The  8th  of  March  last.  And 
how  long  have  you  been  informed  by  him  that  you  were 
twenty-one  years  old?  Since  the  primary  election."  He  was 
afterwards  asked:  ''  What  was  your  reputed  birthday  in  the 
family?"  and  he  answered,  "  1865,  February  6."  He  further 
said  that  he  had  never  known  to  the  contrary  until  after  the 
last  election;  that  from  the  time  he  could  remember  he  always 
counted  bis  birthday  from  that  date;  that  he  celebrated  his 
sixteenth  birthday  sixteen  years  after  February  6, 1865.  On 
redirect  examination  he  was  asked,  ''  Well,  what  does  your 
family  record  say?"  That  was  objected  to,  but  the  court  over^ 
ruled  the  objection,  and  permitted  the  witness  to  answer;  and 
he  said,  ''The  family  record  says  I  was  bom  February  6, 
1866."  This  was  clearly  error.  This  family  record,  which  he 
never  heard  of  until  since  the  election,  speaking  directly  con- 
trary to  his  father's  statements  prior  to  the  election,  and  to  the 
reputation  in  the  family  before  that  time,,  should  have  been 
produced,  or  if  that  was  impossible,  a  proved  copy  should  have 
been  produced.  It  should  have  been  shown  when  and  by  whom 
the  record  was  made.  It  cannot  be  said  this  witness  has  any 
knowledge  of  his  own,  confirmatory  of  the  record,  and  his 
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whole  story  looks  extremely  suspicious.  For  aught  that  ap- 
pears, the  record  may  have  been  made  for  the  case.  At  all 
events,  he  may  have  misunderstood  its  language,  and  parol 
evidence  of  his  conclusion  of  what  it  proves  ought  not  to  have 
been  received. 

Ballots — some  claimed  for  one  party  and  some  claimed  for 
the  other —  were  rejected  by  the  court  in  a  number  of  in- 
stances, because  there  were  the  names  of  both  appellee  and 
appellant — the  one  written  and  the  other  printed — on  the 
same  ballot  for  treasurer.  Appellee  contends,  on  the  authority 
of  People  V.  Saxtouj  22  N.  Y.  309,  78  Am.  Dec.  191,  that  such 
ballots  should  have  been  counted  as  for  the  person  whose  name 
was  written,  — that  writing  the  one  name  was  in  effect  cancel- 
ing the  other  name  printed.  The  reasomng  of  People  v.  Saxton^ 
eupra^  only  applies  to  cases  where  it  is  shown  that  the  voter, 
with  his  own  hand,  writes  the  name  of  the  candidate.  Where 
a  ballot  is  furnished  a  voter  by  another  party,  already  having 
upon  it  a  printed  and  a  written  name,  as  may  quite  often  be 
the  case,  there  can  be  no  reason  for  saying  that  the  ballot,  as 
to  him,  is  anywise  different  from  one  having  both  names  writ- 
ten or  both  names  printed  upon  it,  for  no  act  of  his  has  caused 
it  to  be  as  it  is.  But  our  statute  seems  to  us  imperative.  It 
says:  ^^If  more  persons  are  designated  for  any  office  than 
there  Are  candidates  to  be  elected,  ....  such  part  of  the 
ticket  shall  not  be  counted  for  either  of  the  candidates."  And 
this  was  held  obligatory  as  to  this  class  of  tickets  in  Clark  v. 
liobimon,  88  111.  500. 

In  several  instances,  two  ballots  were  folded  together,  —  the 
one  within  the  other,  — and  the  outside  one  alone  numbered. 
The  judges  of  the  election  omitted  to  count  them,  but  fastened 
them  together,  marked  *' double  ballots,"  and  they  were  re- 
turned to  the  county  clerk  with  the  other  ballots.  The  court 
refused  to  count  either  of  such  ballots,  and  this  we  think  was 
right.  The  statute  requires  the  names  of  the  candidates  voted 
for  all  to  be  written  or  printed  on  the  same  piece  of  paper: 
R.  S.  1874,  c.  46,  sec.  64.  Inclosing  one  ballot  within 
the  other,  with  the  names  of  the  candidates  upon  each,  was 
plainly  an  attempt  to  vote  twice,  and  therefore  such  a  fraud 
upon  the  rights  of  other  electors  as  required  that  his  ballot 
should  not  be  counted:  Webster  v.  OUmore^  91  111.  324. 

August  Sieckman  proved,  by  his  own  testimony,  that  he 
was  a  legal  voter  in  the  eleventh  precinct  of  the  city  of 
Qoinoy;  that  he  then,  and  for  many  years  past,  had  resided 
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in  that  precinct,  in  the  house  which  had  belonged  to  hlf 
mother,  but  which,  she  dying,  he  and  his  sister  had  jointly 
inherited;  that  he  took  his  meals  in  the  ninth  precinct,  but 
his  home  was  and  had  been  in  this  house  in  the  eleventh  pre- 
cinct; that  he  gave  his  ballot  to  one  of  the  judges,  who  took 
H,  and  said  'Hhat  he  would  see  about  it,''  but  he  subsequently 
refused  to  deposit  it  in  the  ballot-box.  Appellant  insists  that 
this  ballot  ought  to  have  been  counted  for  him.  We  think 
the  court  below  properly  refused  to  count  it.  The  voter  knew 
that  the  ballot  was  not  accepted  as  a  vote.  He  knew  it  was 
not  deposited  in  the  ballot-box,  and  he  should  have  furnished 
the  evidence  required  by  the  statute  to  entitle  his  vote  to  be 
received,  and  have  insisted  upon  his  rights.  Whether  the 
judges  were  culpable 'in  not  receiving  his  ballot  is  not  per- 
tinent here.    It  is  sufficient  that  they  did  not  receive  it 

The  question  is  presented  by  rulings  on  ballots,  some  of 
which  are  counted  for  one  party  and  some  of  which  are 
counted  for  the  other  party.  To  what  extent  is  evidence  admis- 
sible to  explain  a  ballot,  or  show  the  intention  of  the  voter  in 
casting  it? 

In  People  v.  Mattesan^  17  III.  167,  it  was  held  that  votes 
designating  the  office  voted  for  as  ^^  police  justices "  should 
be  counted  as  votes  for  '^  police  magistrates,"  there  being  bat 
one  office  oomlng  within  the  reasonable  contemplation  V)f  the 
words  ^'police  justice,"  and  that  designated  by  the  statute 
^'police  magistrate."  The  court  said:  ^'In  election  contests, 
as  in  other  cases,  the  question  to  be  determined  depends  upon 
facts  to  be  ascertained,  and  here  we  are  simply  called  upon  to 
determine,  from  the  evidence  before  us,  the  simple  fact  of  the 
intention  of  the  voters  who  cast  their  votes.  Edd  thdy  intend 
to  vote  for  the  relators  to  fill  the  offices  for  which  this  election 
was  ordered?" 

In  (Jlark  v.  Robinsonj  88  111.  608,  it  was  said:  "  Three  votes 
cast,  respectively,  for  W.  E.  Robso,  Robertson,  and  W.  B. 
Robers,  were  counted  for  appellee,  to  which  objection  is  made. 
These  votes  were  cast  for  circuit  clerk.  The  evidence  shows 
that  there  were  no  candidates  for  circuit  clerk  at  the  election, 
except  appellant  and  appellee.  We  can  have  no  doubt,  from 
the  evidence,  that  these  three  votes  were  intended  for  the 
appellee.  'Robso'  and  'Robers,'  no  doubt,  were  abbrevi- 
ations for  the  name  of  appellee,  and  the  cause  of  the  abbre- 
viation is  apparent  from  the  ballots  alone."  Another  baUot, 
containing  the  name  of  '*  Robin "  written  on  the  margin  to 
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the  left  of  '^  For  Circuit  Clerk,"  and  with  a  continaation  at  the 
«Dd,  with  a  light  mark,  having  the  name  of  Clark  erased,  it 
was  held  Bhoald  be  connted  for  Robinson.  It  may  not  be  im- 
proper to  observe  with  reference  to  the  ticket  for  Robertson, 
as  to  which  nothing  was  said,  that  the  court  felt  bound  to 
take  judicial  cognizance  that  *'  Robinson  "  and  "  Robertson," 
as  ordinarily  pronounced,  especially  by  unlettered  and  care- 
less talkers,  were  idem  aonana^  being  in  accordance  with  the 
literal  spelling  of  neither,  —  "  Robison." 

In  MeKinnoii  v.  Peopky  110  HI.  805,  ballots  were  cast  for 
Henry  Malzacher  and  for  Joseph  Malzacher,  for  the  office  of 
town  clerk.  It  was  held  competent  to  prove  that  Henry 
Malzacher  was  the  Democratic  candidate  for  that  office,  and 
Donald  McEIinnon  the  Republican  candidate,  and  that  there 
were  no  other  candidates  for  the  office;  that  no  person  resided 
within  the  town  of  the  name  of  Joseph  Malzacher,  and  that 
the  name  Joseph  Malzacher  was  printed  on  a  number  of 
Democratic  tickets  by  mistake,  supposing  that  Henry  was 
named  Joseph,  and  that  such  tickets  got  circulated  to  some 
extent,  and  voted,  by  mistake,  supposing  that  Joseph,  and  not 
Henry,  was  the  Democratic  nominee  for  the  office.  And  we 
held  tiie  votes  thus  cast  for  Joseph  should  be  counted  for 
Henry. 

An  analogous  case  is  Carpenter  v.  Ely,  4  Wis.  420,  refened 
to  and  quoted  from  in  that  case.  In  laying  down  the  rule  in 
MeKinnon  v.  People^  eupraj  we  quoted,  with  approval,  from  Coo- 
ley  on  Constitutional  Limitations,  first  edition,  section  611,  that 
*<  evidence  of  such  facts  as  may  be  called  the  circumstances  sur- 
rounding the  election,  such  as,  who  were  the  candidates  brought 
forward  by  the  nominating  conventions;  whether  other  per- 
eons  of  the  same  name  resided  in  the  district  from  which  the 
officer  was  to  be  chosen,  and  if  so,  whether  they  were  eligible, 
or  had  been  named  for  the  office;  if  a  ballot  was  printed  im- 
perfectly, how  it  came  to  be  so  printed,  and  the  like,  —  is  admis- 
fdble  for  the  purpose  of  showing  that  an  imperfect  ballot  was 
meant  for  a  particular  candidate,  unless  the  name  is  so  difier- 
ent  that  to  thus  apply  it  would  be  to  contradict  the  ballot 
itself,  or  unless  the  ballot  is  so  defective  that  it  foils  to  show 
any  intention  whatever." 

There  is  less  difficulty  in  stating  the  rule  in  general  terms 
than  in  applying  it  to  particular  cases.  Manifestly,  it  would 
not  be  competent  to  hear  the  voter  say  that  he  intended  a  bal- 
lot plainly  for  a  particular  name,  for  one  having  no  such  simi- 
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larity  of  Bound  as  that  one  might  reasonably  be  intended  for 
the  other;  and  it  is  quite  as  obvious  that  it  is  competent  ta 
prove,  by  the  elector,  what  he  understood  the  names  of  the 
candidates  to  be,  and  how  he  reads  his  ballot.  If  he  has  used 
the  letters  of  a  foreign  language  to  express  the  name,  it  is 
competent  to  prove,  by  the  voter,  or  by  some  one  else  versed 
in  that  language,  what  word  or  words  they  make.  If  the 
characters  are  so  complex  in  their  formation,  or  so  imperfectly 
formed,  or  so  obscurely  impressed,  as  to  make  it  difficult  to 
read  them,  it  is  competent  to  prove,  by  any  one  understanding 
them,  what  they  are.  What  is  not  admissible  is  to  show  that 
something  was  intended  which  is  plainly  contradictory  of 
what  was  done, — as,  for  instance,  that  a  ballot  cast  with  the 
name  of  Jones  for  a  particular  office  upon  it  was  intended  to 
be  a  vote  for  Smith  for  the  same  office.  And  so,  upon  like 
principle,  where  it  is  shown  that  there  has  been  what  appears 
to  be  an  erasure  of  a  name,  it  may  be  shown  that  it  was  not 
•done  by  the  voter,  or  that  it  was  the  result  of  an  accident,  and 
not  of  intention;  but  the  fact  of  erasure  being  conceded  to 
have  been  the  deliberate  act  of  the  voter,  it  cannot  be  ex- 
plained that  by  it  he  intended  a  different  result  than  that 
which  the  law  implies  from  it. 

It  was  in  proof  that  John  B.  Ereitz  was  the  Democratio 
nominee,  Charles  F.  A.  Behrensmeyer  the  Republican  nomi- 
nee, and  B.  L.  Dickerman  the  Prohibition  nominee,  for  the 
office  of  treasurer  of  Adams  County,  and  that  there  were  no 
other  candidates  for  that  office  at  the  election  in  November, 
1886.  It  was  also  in  proof  that  some  tickets  bore  the  name 
of  John  M.  Ejreitz  for  the  office  of  county  treasurer,  and  that 
John  B.  Ereitz  had  a  brother  of  that  name,  who  had  at  a  for- 
mer time  held  the  c^ce  of  sherifiP  of  said  county,  and  perhaps 
also  some  minor  office  at  a  still  prior  time.  But  it  was,  on 
the  other  hand,  proved  that  John  B.  Ereitz  was  ordinarily 
known  and  called  John  Ejreitz,  and  that  John  M.  Ereitz  was 
ordinarily  known  and  called  Matt  Ereitz,  and  that  John  M. 
Ereitz  was  not  a  canditate  for  any  office  at  that  election.  Or- 
dinarily, the  middle  letter  is  no  part  of  the  name,  and,  under 
the  circumstances  mentioned,  the  trial  court  properly  attached 
no  significance  to  it.  The  vote  was  evidently  intended,  as  it 
was  counted,  for  John  B.  Ejreitz.  It  was  likewise  in  proof 
that  there  were  other  persons  than  appellee  in  Adams  County 
of  the  name  of  Behrensmeyer,  and  appellant  objected  to  many 
ballots  counted  for  appellee  which  had  merely  Behrensmeyer 
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upon  them,  finr  treasurer,  without  any  designation  of  the  chris- 
tian name.  It  was  shown  that  no  other  Behrensmeyer  was  a 
candidate,  at  that  election,  for  the  office  of  treasurer,  or  any 
other  office,  and  we  think,  therefore,  the  court  properly  counted 
the  ballots  as  cast  for  appellee. 

Appellant  also  objects  that  parol  evidence  was  admitted  to 
explain  what  name  was  intended  by  certain  obscurely  and  im- 
perfectly written  ballots  which  were  counted  for  appellee.  So 
&r  as  those  ballots  could,  by  one  able  to  read  them,  be  given 
a  sound  which  might  be  understood  to  be  intended  to  express 
the  name  Behrensmeyer,  or  that  name  as  it  was  pronounced 
by  any  number  of  people,  we  think  the  evidence  was  properly 
admitted.  There  was  evidence  that  some  persons  pronounced 
the  name  as  Benmire,  and  perhaps  that  others  pronounced  it 
by  a  still  shorter  name.  Any  evidence,  therefore,  proving  that 
the  voter  had  intended  and  attempted  to  express  appellee's 
name  as  he  understood  it  was  properly  admissible.  Objections 
of  a  like  character  were  made  to  tickets  counted  for  appellee, 
and  of  course  the  same  rule  was  properly  applied  there.  It 
is  evident  that  imperfect  spellers  might  spell  Kreitz,  "  Elrietz,'' 
**Kritx,"  "Critz,''  or  even  omitting  the  "«.*' 

We  recall  only  two  instances  in  which  we  think  the  rule  in 
this  respect  was  misapplied.  In  certain  ballots,  it  was  claimed 
the  name  written  for  treasurer  was  ''John  B.  Knirs,"  and  in 
certain  other  ballots  it  was  claimed  the  name  written  for 
treasurer  was  ''Dehbsumeyer."  If  these  letters  were  really 
employed,  we  think  the  ballots  could  not  be  aided  by  extrane- 
ous proof,  since  we  discover  no  such  similarity  in  sound  be- 
tween these  names  and  the  names  of  the  candidates  as  might 
induce  the  one  to  be  mistaken  for  the  other,  and  plainly 
neither  can  be  intended  as  a  contraction  of  the  name  of  the 
candidate.  It  is  not  improbable,  however,  that  this  results 
from  a  misapprehension  of  the  characters  employed. 

In  many  tickets  the  name  of  the  candidate  for  treasurer,  as 
printed,  is  erased,  and  the  name  of  the  other  candidate  is 
written  over  the  name  of  the  office,  as  thus: — 

(Written) —      Charles  F.  A.  Behbensxeybr. 

For  County  Treasurer: 
(Printed) —  Jdur  £.  irr.iiiTi!.    (Erased  in  pendL) 

The  same  thing  also  frequently  occurs  with  reference  to  the 
office  next  below,  which  is  that  of  county  superintendent  of 
schools,  for  which  John  Jimison  was  the  Democratic  candidate. 
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and  Newton  J.  Hinton  the  Republican  candidate,  and  that 
causes  what,  at  first  blush,  seems  to  be,  and  appellant  claimB 
is,  a  ballot  with  two  votes  for  county  treasurer,  as  thus:*- 

For  County  Treasurer: 
(Printed)—      Charles  F.  A.  Behbenskeysb. 
(Written) —  John  Jimison. 

For  County  Superintendent  of  Schooh: 
(Printed)—  NrTTTfor  J.  TThMoy.     (Erased  in  pandL) 

We  think  in  the  first-named  instance  it  may  fairly  be  con* 
Btrued  as  a  vote  for  county  treasurer,  as  thus,  *' Charles  F.  A, 
Behrensmeyer,  for  county  treasurer":  McCrary  on  Elections, 
2d  ed.,  sec.  397.  And  in  that  view,  in  the  last  instance  the 
vote  is  '^  for  John  Jimison  for  county  superintendent  of  schools," 
and  not  two  votes  for  treasurer. 

A  different  case,  however,  is  presented  in  a  few  other  ballots, 
where  the  printed  name  is  stricken  out  of  the  ballot,  and  no 
name  is  written  immediately  above  or  immediately  below  the 
designation,  ^^For  County  Treasurer,"  but  the  name  of  one  of 
the  candidates  for  county  treasurer  is  written  below  the  des- 
ignation, "For  County  Superintendent  of  Schools,"  and  below 
the  name  of  a  candidate  for  that  o£9ce.  Here  is,  palpably, 
upon  the  face  of  the  ballot,  no  vote  for  county  treasurer,  and 
two  votes  for  county  superintendent  of  schools.  The  role 
seems  to  admit  of  no  evidence  of  what  was  the  intention,  under 
these  circumstances.  There  is  no  ambiguity.  The  facts  pre* 
sent  simply  the  question.  May  the  voter  do  one  thing,  and  say 
that  he  meant  something  entirely  different?  The  court  prop- 
erly held  that  he  could  not. 

Two  ballots  were  found  in  the  box  of  one  of  the  polls,  each 
torn  from  top  to  bottom,  across  all  the  names,  into  two  dis- 
tinct fragments,  with  ballot  numbers  on  one  of  the  fragments 
of  each  ballot.  The  question  is.  Should  that  have  been  treated 
as  a  cancellation?  or  should  they  have  been  counted?  Sinoe 
voting  a  canceled  ballot  is  a  useless  and  senseless  act,  we 
think  cancellation  should  not  be  presumed  from  the  mere  fiust 
that  a  torn  ballot  is  found  in  the  box,  but  that,  on  the  con- 
trary, it  should  be  presumed  that  the  tearing  was  accid«ntaL 
It  may,  however,  be  proved  that  the  tearing  was  by  the  voter, 
and  intentional,  and  upon  such  proof  being  made  the  ballot 
will  be  held  to  be  canceled.  There  was  no  such  proof  here, 
and  the  ballots  were  therefore  properly  counted. 
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In  one  or  more  instances  the  name  of  the  office  was  com- 
pletely canceled,  bat  the  name  of  one  of  the  candidates  was 
written  beneath  the  canceled  name  of  office.  On  the  author- 
ity of  Clark  y.  JZobtfwon,  ^upra,  such  ballots  were  properly  not 
counted. 

In  some  ballots  the  name  of  the  candidate  was  written  into 
the  title  of  the  office,  obscuring  and  partially  obliterating  the 
letters  designating  the  name  of  the  office.  We  think  it  was 
at  least  susceptible  of  explanation  that  this  was  accidental 
and  unintentional,  and  hence  no  cancellation. 

The  question  arises  on  a  number  of  ballots, — on  some 
counted  for  each  party, — What  constitutes  the  "permanent 
abode"  of  the  elector,  prescribed  by  the  statute  as  an  indis- 
pensable requisite  to  the  right  to  vote?  We  held  in  Dale  v. 
Irwin^  78  III.  170,  that  it  "means  nothing  more  than  a  domi- 
cile,— a  home, — which  the  party  is  at  liberty  to  leave  as  in- 
terest or  whim  may  dictate,  but  without  any  present  intention 
to  change  it";  and  that  ruling  has  been  adhered  to  in  other 
cases.  This  was  sufficiently  accurate  as  applied  to  the  facts 
in  those  cases,  but  there  is  an  obvious  inaccuracy  in  the  latter 
part  of  the  quotation  when  considered  with  reference  to  some 
of  the  £&cts  in  the  present  record,  and  we  cannot  better  state 
it  and  our  views  tiiereon  than  by  quoting  from  the  report 
made  in  the  case  of  CesBnar.  Meyers^  appendix  to  second  edi- 
tion of  McCrary  on  Elections,  bottom  of  page  489,  and  top  of 
page  498.  It  is  there  said:  "A  man  may  acquire  a  domicile 
if  he  be  personally  present  in  a  place  and  elect  that  as  his 
home,  even  if  he  never  design  to  remain  there  always,  but  de- 
sign at  the  end  of  some  short  time  to  remove  and  acquire 
another.  A  clergyman  of  the  Methodist  church,  who  is  set- 
tled for  two  years,  may  surely  make  his  home  for  two  years 
with  his  flock,  although  he  means  at  the  end  of  that  period  to 
remove  and  gain  another."  And  again:  "Suppose  a  man, 
single,  with  no  property,  to  come  from  Ireland,  and  be  em- 
ployed all  bis  life  on  railroads,  or  other  like  works,  at  different 
places  in  succession.  If  he  does  not  acquire  a  residence  he  can 
never  become  a  citizen,  because  he  never  would  reside  in  this 
country  at  all.  It  seems  to  us  that  to  such  persons  the  general 
rule  above  stated  [i.  e.,  in  substance,  the  rule  as  quoted  from 
Dale  V.  Irvnn,  supral  does  not  apply.  Where  a  man,  who 
has  no  interests  or  relations  in  life  which  afford  a  presump- 
tion that  his  home  is  elsewhere,  comes  into  an  election  dis- 
trict for  the  purpose  of  working  on  a  railroad  for  a  definite  or 
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an  indefinite  time,  being  without  a  family,  or  having  his  family 
with  him,  expecting  that  the  question  whether  he  shall  remain 
or  go  elsewhere  is  to  depend  upon  the  chances  of  his  obtaining 
work,  having  abandoned,  both  in  fact  and  intention,  all  former 
residences,  and  intends  to  make  that  his  home  while  his  work 
lasts,  that  will  constitute  his  residence,  both  for  the  purpose  of 
such  jurisdiction  over  him  as  residence  confers,  and  for  the 
purpose  of  exercising  his  privileges  as  a  citizen.  Of  course  the 
intent  above  supposed  must  be  in  good  faith,  and  an  intent  to 
make  such  district  the  home  for  all  purposes.  The  party's 
intent  to  vote  in  the  district  where  he  is,  he  knowing  all  the 
time  that  his  home  is  elsewhere,  will  not  answer  the  law." 

It  can,  under  our  system,  need  no  elucidation  that  a  man 
cannot  be  entitled  to  vote,  at  any  one  time,  in  either  of  two 
places,  as  he  shall  elect;  and  it  is,  in  one  or  more  instances  in 
this  record,  pertinent  to  keep  in  mind  that  it  does  not  follow, 
because  a  man  must  have  a  domicile  somewhere,  and  that  a 
domicile  once  gained  remains  until  a  new  one  is  acquired,  that 
a  man  must  be  entitled  to  vote  somewhere,  or  that  the  right 
to  vote  at  a  particular  poll,  being  once  established,  is  pre- 
sumed to  continue  until  the  right  to  vote  elsewhere  is  shown. 
Permanent  residence  is  but  one  of  the  requisites  of  the  right 
to  vote,  and  it  must,  in  this  state,  always  precede  the  election 
by  an  extended  space  of  time, — in  one  respect  for  a  year,  in 
others  for  ninety  and  thirty  days,  respectively:  Const,  art.  7, 
sec.  1.  But  abandonment  of  a  residence  is  instantaneous,  and 
if  it  be,  by  a  voter,  of  a  residence  in  one  voting  district,  at  a 
date  too  near  the  election  for  the  requisite  intervening  time  of 
residence  to  be  a  voter  in  another  voting  district  to  which  he 
has  removed,  the  voter  will  be  entitled  to  vote  in  neither 
voting  district. 

We  have  frequently  held  that  when  a  party  leaves  his  real- 
dence,  or  acquires  a  new  one,  it  is  the  intention  with  which  he 
does  so  that  is  to  control.  Hence  the  shortest  absence,  if  at 
the  time  intended  as  a  permanent  abandonment,  is  sufficient, 
although  the  party  may  soon  afterwards  change  his  intention; 
while,  on  the  other  hand,  an  absence  for  months,  or  even  years, 
if  all  the  while  intended  as  a  mere  temporary  absence  for  some 
temporary  purpose,  to  be  followed  by  a  resumption  of  the  for* 
mer  residence,  will  not  be  an  abandonment.  On  the  question 
of  intention,  the  declaration  of  the  party,  though  admissible, 
is  not  necessarily  conclusive,  because  it  may  be  disproved  by 
his  acts, —  as  thus:  If  a  party  were  to  remove  his  family  to  a 
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• 
particular  distrioty  there  build  and  furnish  them  a  home,  keep 

his  property  there,  return  there  constantly  as  leisure  allowed, 
iind  remain  there  with  him  family  during  sickness  and  unem- 
ployed time,  this  would  constitute  his  residence,  notwithstand* 
ing  he  might  be  employed  in  labor  in  another  district,  and 
claim  that  to  be  his  residence:  People  v.  Holden^  28  Cal.  124; 
for  on  questions  of  domicile,  less  weight  is  given  to  the  party^s 
declarations  than  to  his  acts:  8  Jacob's  Fisher's  Digest,  tit. 
Domicile,  p.  4225;  Leseee  of  BtUler  y.  Fameworthj  4  Wash.  C. 
C.  103, 

The  controlling  inquiry  would  seem  to  be,  where,  if  at  all, 
does  the  party  actually  make  his  home,  and  claim,  for  the 
time,  to  exercise  rights  of  property  or  of  citizenship  incident 
to  or  resulting  firom  permanent  residence.  And  therefore,  if  a 
party  having  no  family  leave,  or  having  a  family  take  it  with 
him  and  leave,  this  state,  and  go  to  another  state  and  there 
make  a  home,  and  seek  to  acquire  rights  by  virtue  of  its  being 
a  permanent  residence,  such  as  acquiring  a  homestead  under 
the  acts  of  CongresSt  or  exercising  the  rights  of  an  elector,  to 
which  permanent  residence  is  a  requisite,  his  subsequently 
testifying  that  he  had  never  intended  to  permanently  abandon 
his  residence  here,  but  had  all  the  time  intended  at  some  future 
day  to  return,  could  not  control.  There  must  be  a  present 
continuous  citizenship,  with  its  attendant  incidents  and  rights, 
subject,  of  course,  to  certain  necessary  guards  against  fraud, 
somewhere,  and  if  it  be  here,  it  cannot  be  abroad;  and  if  it  be 
claimed  and  exercised  abroad,  that  is  conclusive  that  it  had 
at  that  time  ceased  to  be  claimed  here. 

The  question  is  made  material,  by  objections  raised  upon 
the  trial,  to  what  extent  is  evidence  of  the  declarations  of  the 
voter  competent  to  prove  that  he  was  disqualified  to  vote.  In 
<}ity  of  Beardstown  v.  City  of  Virginiaj  81  111.  642,  we  refused 
to  follow  the  English  rule,  which  permits  any  declarations  of 
a  voter  tending  to  prove  that  he  was  not  qualified  to  vote  to 
be  given  in  evidence  in  a  contest  where  his  right  to  vote  is 
drawn  in  question,  and  held  that  declarations  of  a  voter  sub- 
sequent to  the  election  were  incompetent,  and  we  have  no  in- 
•clination  to  now  depart  from  that  ruling.  Since  the  question 
of  the  intention,  as  well  as  of  the  act  of  the  party  in  leaving  a 
particular  abode  and  adopting  and  retaining  another,  is  the 
-subject  of  proof,  it  must  follow  that  evidence  applicable  to  either 
is  admissible,  and  that  although  less  weight  is  given  to  the 
party's  declarations  than  to  his  acts,  still  his  declarations  of 
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his  mental  state,  so  long  as  that  shall  be  the  subject  of  inquiry^ 
mast  be  admissible;  and  so  it  is  held  that  conversations  and 
declarations  in  regard  to  present  or  future  domicile,  althoughr 
not  accompanying  acts,  are  admissible  in  evidence,  and  must 
be  weighed  with  the  other  evidence.   Although  the  lowest  spe- 
cies of  evidence,  they  are  competent:  3  Jacob's  Law  Diet.,  tit» 
Domicile,  1,  p.  4225.     Upon  this  principle,  in  Thomdike  v. 
Boston,  1  Met.  242,  it  was  held  that  a  letter  written  from  the- 
plaintiff  to  his  agent  in  Boston,  before  the  controversy  in  liti- 
gation arose,  in  which  he  expressed  his  intention  not  to  return 
to  Boston,  was  admissible  in  evidence.   And  again,  in  KUburry 
V.  Bennett,  8  Id.  199,  declarations  of  a  party's  future  intentioiv 
to  change  his  domicile  were  held  admissible.    It  is  obvious- 
that  a  declaration  that  a  party,  at  a  particular  time,  was  re- 
siding in  one  place,  would  be  negative  evidence  that  he  was- 
not,  at  that  time,  residing  in  another;  or  a  declaration  that 
he  was  intending  to  change  his  residence  would  negative  the- 
idea  that  he  was  intending  to  remain;  and  so,  also,  the  reverse. 
Question  was  raised  as  to  whether  certain  persons  were  citi- 
zens, — having  been  alien  born,  —  and  also  as  to  sufficiency  of 
proof  of  naturalization.    It  was  held  in  Kelly  v.  Owen,  7  Wall. 
496,  that  the  act  of  the  10th  of  February,  1855,  which  declarer 
that  ''  any  woman  who  might  lawfully  be  naturalized  under 
the  existing  laws,  married,  or  who  shall  be  married  to,  a  citi- 
zen of  the  United  States,  shall  be  deemed  and  taken  to  be  a. 
citizen,"  confers  the  privileges  of  citizenship  upon  women 
married  to  citizens  of  the  United  States,  if  they  are  of  the 
class  of  persons  for  whose  naturalization  the  previous  acts  of 
Congress  provide, — i.  e.,  firee  white  persons;  that  the  terms 
*'  married/'  or  ^'  who  shall  be  married,"  do  not  refer  to  the  time 
when  the  ceremony  of  marriage  is  celebrated,  but  to  a  state  of 
marriage;  that  'Hhey  mean  that  whenever  a  woman,  who 
under  previous  acts  might  be  naturalized,  is  in  a  state  of 
marriage  to  a  citizen,  whether  his  citizenship  existed  at  the 
passage  of  the  act  or  subsequently,  or  before  or  after  the  mar- 
riage, she  becomes  by  that  fact  a  citizen  also."    The  citizen- 
ship of  a  woman  thus  acquired  is  not  lost  by  the  subsequent 
death  of  her  husband,  and  her  afterwards  intermarrying  with 
an  alien:  See  Opinions  of  Attorney-General,  vol.  15,  p.  659. 
And  the  children  of  such  a  woman,  under  the  age  of  twenty- 
one  years,  become  citizens  by  virtue  of  her  citizenship:  Dcde 
V.  Irmn,  78  111.  186;  City  of  Beardstown  v.  City  of  VirginiOy 
81  Id.  541;  UniUd  States  v.  KeUar,  11  Biss.  814;  Leonard  v. 
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Orant,  6  Saw.  603;  People  v.  NeweU^  38  Hun,  78.  We  are, 
however,  aware  of  no  authority  holding  that  the  effect  of  this 
naturalization  will  extend  to  members  of  the  family  who  are 
not  children.  Records  of  naturalization  are  nowise  different 
from  other  records.  When  destroyed,  secondary  evidence  of 
their  contents  may  be  given,  just  as  may  secondary  evidence 
of  the  contents  of  any  other  record  be  given. 

The  views  expressed  necessarily  lead  to  a  reversal  of  the 
judgment  below,  and  upon  another  trial  the  rules  herein  stated 
will,  we  apprehend,  enable  the  trial  court  to  dispose  of  all  the 
material  controverted  questions. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 


EucTxoiis— JvBiBDioiioir  TO  HiAB  AVB  BETEBiinnB  Eleotioiv  GoVTICTt 
StaU  y.  Kemsf^  69  Wis.  470;  2  Am.  St.  Rep.  753,  and  note  765;  Mcb^  eie. 
▼.  FUdderman,  67  Md.  161. 

RsGxaniATioiv  Laws,  CoNSTrrunoKAurr  of:  State  v.  Comer,  22  Neb.  265; 
8  Am.  St.  Rep.  267»  and  note  273;  CommonwaUh  v.  MeCfkUand,  83  Ey.  686. 

Elections — Qualifioations  of  VorsR — Residence:  Fry*8  Election  C<ue, 
71  Pa.  St  302;  10  Am.  Rep.  C89;  Peopk  ▼.  Board  qf  RegUtraikm,  26  Mioh. 
51 ;  12  Am.  Rep.  297;  Sinks  v.  Reeae,  19  Ohio  St.  306;  2  Am.  Rep.  397;  Pedigo 
y.  CMmes,  113  Ind.  148;  registration:  Gooding  y.  Broum^  22  Fla.  437;  SnM 
T.  City  qf  Wilmington,  98  N.  0.  343. 

Eyidbncb  of  Result  of  Election  ^  Poll-books  and  Tallt-shsbtb:  Dixom 
▼.  Orr,  49  Ark.  238;  4  Am.  St.  Rep.  42,  and  note  45;  PoweU  v.  Uolman,  50 
Ark.  85;  Bigabee  v.  Board  qf  Commisaionere,  09  N.  0.  341. 

Perfect  Ballot  is  Exclttsiye  Evidsncb  of  Voter's  Intent,  and  oxtrinsio 
evidence  ia  inadmianble  to  show  a  contrary  intent:  Wimmer  v.  Eaion,  72 
Iowa,  374;  2  Am.  St.  Rep.  250,  and  see  note  252;  People  v.  McNeal,  63  Mich. 
294.  But  where  the  ballots  cast  at  an  election  are  not  safely  kept  by  the 
proper  legal  custodian,  and  are  so  exposed  as  to  give  an  opportunity  for  tam- 
pering with  them,  they  cannot  be  relied  on  in  a  contest  as  to  the  result  of 
the  election:  Powell  ▼.  Uolman,  60  Ark.  85;  Fowler  v.  State,  68  Tex.  30;  Pe- 
digo  y.  Orimee,  113  Ind.  148. 

In  Ck>9TBSTBD  Election  Oasb,  Voters  Thbmseltsb  mat  Testift  fob 
Whom  Thet  Voted,  but  cannot  be  compelled  to  do  so:  Dixon  v.  Orr,  49 
Tex.  238;  4  Am.  St  Rep.  442;  and  see  Pedigo  v.  Orimee,  113  Ind.  148.  But 
where  the  elector  casts  his  vote  by  secret  ballot  which  is  fatally  defective,  he 
ought  not  to  be  permitted  to  testify  that  he  voted  the  particular  ballot,  and 
intended  it  for  a  particular  candidate:  Andereon  v.  Win  free,  85  Ky.  597;  and 
lee  Wimmer  v.  Eaton,  72  Iowa,  374. 

Failubb  to  Kumbsr  Ballot  of  Voter  at  Elechon,  while  an  irregular- 
ity, is  not  of  such  a  character  as  to  deprive  the  voter  of  his  vote:  0*£lair  v. 
Wilson,  124  m.  351. 

Mere  Irreoularitt  on  Part  of  Election  Officers,  or  their  omission 
to  observe  some  merely  directory  provision  of  the  law,  will  not  vitiate  the 
poll:  Anderson  v.  Wit^rte,  85  Ky.  597.    But  it  must  be  made  to  appear  by 
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Ihoee  ulatming  benefit  fram  the  electioii  that  such  inegnlar  oondiict  has  not 
prerented  an  honeet  and  fair  eleotion:  Fowler  v.  Statef  68  Tex.  80. 

In  EuBonoH  OofSTSSfT^  Bubdsn  of  Pboof  is  upon  Pabtt  Who  Seeks  to 
■et  aside  the  returna,  and  they  cannot  be  invalidated  by  merely  ahowing  that 
the  ballots,  after  being  counted,  have  been  so  exposed  to  the  public  aa  to  be 
unworthy  of  credit:  PouxU  v.  Hoknan,  SO  Ark.  85.  The  ballots  not  having 
been  so  kept  that  they  might  not  have  been  changed,  the  parol  evidence  of 
the  judgea  of  eleotion  aa  to  the  result  of  the  ballot  aa  ooonted  and  declaied 
at  the  polls  ia  admiaaible:  Stemper  v.  Eiggim,  38  Minn.  222;  and  aee  Dixon  v. 
Orr,  48  Ark.  238;  4  Am.  St.  Bep.  42. 


NiOHOLS  V.  Sabgent. 

[125  Illinois,  809.] 

GiUBDiAir  IS  Pebsonallt  Bound  bt  Pbomisb  Made  on  SuvnaiENT  Con- 
■mBEinoN  TO  Pat  Debt  of  ms  Wabd,  althoagh  he  expraaaly  prom* 
isea  aa  goardian,  and  thia  principle  applies  to  covenants  in  lease  of 
ward'a  property  to  porchaae  at  end  of  term  improvementa  made  by 
tenanti  bat  a  debt  ao  paid  may  be  recovered  back  from  eatate  of  ward. 

OOHTBOVEBTED   QUESnONS   OF    FaCT  WILL    NOT    BE   REVIEWED  whora  Sab- 

mitted  to  jury  and  decided  below. 
Afpboval  of  Probate  Coubt  of  Awaed  bt  Affeaibbbe  of  Value  of 
Ikpboteiients  by  leaaee  of  ward'a  proper^  ia  not  leqnired,  where  leaaa 
by  guardian,  made  with  approval  of  probate  oourt^  <XMitaina  provinoBa 
relative  to  mode  of  appraiament. 

Hutchinson  and  Partridge^  for  the  appellant. 
DexUfj  Herrichy  and  AUen^  for  the  appellee. 

BcoTT,  J.  This  was  an  action  of  covenant  on  that  clause  of 
the  agreement  to  renew  the  lease  that  had  formerly  existed 
between  the  parties,  which,  it  is  said,  obligates  defendant  per- 
sonally to  purchase,  at  the  expiration  of  the  lease,  the  im- 
provements put  upon  the  demised  premises  by  plaintiff,  "  at 
the  valuation  of  three  persons,"  to  be  selected  as  in  the  lease 
provided.  The  renewal  agreement  is  signed  by  defendant, 
Annie  E.  Nichols  (formerly  Annie  E.  Haven),  ''Annie  E. 
Nichols,  guardian."  The  premises  seem  to  belong  to  defend- 
ant  and  her  minor  children,  for  whom  she  was  guardian  at 
the  time  of  making  the  lease.  It  is  recited  in  the  original 
lease  it  is  between  ''  Annie  E.  Haven  in  her  own  right,  and  as 
^ardian"  for  her  three  surviving  children,  and  plaintiff, 
Homer  E.  Sargent.  In  the  declaration,  the  covenants  con- 
tained in  the  lease  upon  which  breaches  are  assigned  are 
declared  upon  as  the  personal  covenants  of  defendant,  and 
the  first  question  presented  is,  Did  defendant,  by  executing 
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the  agreement  to  renew  the  lease,  become  personally  liable  to 
perform  the  covenant  it  contained  for  the  purchase  of  the  im- 
provements made  by  the  tenant  on  the  demised  premises? 

The  precise  question  made  in  this  case  was  made  in  Sperry 
▼.  Fanning,  80  111.  871,  and  it  was  there  held,  if  a  person 
makes  a  contract,  describing  himself  as  guardian  or  trustee 
for  another,  and  so  signs  the  same,  he  will  be  personally 
liable,  in  the  absence  of  an  express  provision  showing  clearly 
that  both  parties  agreed  to  act  upon  the  responsibility  of  the 
fund  in  his  hands,  alone,  or  upon  some  other  responsibility, 
or  there  appear  some  other  circumstances  clearly  indicating 
another  party  who  is  bound  by  the  contract,  and  upon  whose 
credit  alone  it  is  made.  The  principle  of  that  case  is,  if  a 
guardian  promises,  on  a  sufficient  consideration,  to  pay  the 
debt  of  his  ward,  he  is  personally  bound  by  it,  althou^  he 
expressly  promises  as  guardian.  In  such  cases,  where  the 
guardian  discharges  the  debt  of  his  ward,  he  may  have  in- 
demnity out  of  the  estate  of  his  ward,  or  if  he  has  been  dis- 
charged from  his  guardianship,  he  may  have  an  action 
against  the  ward  or  his  estate,  as  for  money  i>aid  for  his  use. 
The  facts  in  both  cases  are  so  nearly  analogous,  no  reason  is 
perceived  why  the  case  being  considered  is  not  controlled,  in 
every  respect,  by  the  case  cited.  An  effort  is  made,  however, 
to  distinguish  this  case  from  Sperry  v.  Fanning^  on  the  ground 
that  in  the  latter  case  the  agreement  made  by  the  guardian 
was  not  made  with  the  approval  of  the  probate  court,  as  was 
done  in  the  case  now  before  this  court.  In  that  respect  there 
is  no  difference  between  the  cases.  It  appears  from  the  dis- 
senting opinion,  the  contract  made  by  the  guardian  in  Sperry 
V.  Fanning  was  made  with  the  approval  of  the  probate  court, 
and  that  is  persuasive  evidence,  at  least,  of  the  existence  of 
that  fact  in  the  case. 

The  declaration  seems  to  be  framed  upon  the  theory,  de- 
fendant had  refused  to  submit  the  valuation  of  the  improve- 
ments to  the  appraisers,  as  is  provided  in  the  lease  shall  be 
done.  Whether  defendant  did  refuse  to  go  on  with  the 
appraisement  is  a  controverted  question  of  fact,  and  as  it  was 
found  against  defendant  by  the  trial  and  appellate  courts,  it 
is  not  subject  to  review  in  this  court. 

It  is  said  there  was  an  offer  to  go  on  with  the  appraisement, 
if  plaintiff  would  consent  the  award  should  be  subject  to  the 
approval  of  the  probate  court  before  it  should  be  binding  on 
the  guardian  or  the  ward's  estate,  and  inasmuch  as  plaintiff 
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would  not  oonaent  to  that  proposition,  there  was,  in  law,  no 
refosal.  Plaintiff  was  not  bound  to  submit  to  the  conditions 
imposed  by  the  guardian.  He  very  properly  insisted  his 
rights  should  be  determined  and  ascertained  by  and  under 
the  lease.  That  was  his  clear  right;  and  on  the  refusal  of 
defendant  to  submit  to  the  appraisement,  as  provided  in  the 
lease,  it  is  but  just  and  right  plaintiff  should  recover  as  for 
the  value  of  the  improvements  in  controversy.  In  no  other 
way  could  he  obtain  fall  damages  for  the  breach  of  the  cove- 
nants of  the  lease.  The  probate  court  had  once  approved  of 
that  mode  of  ascertaining  the  value  of  the  improvements  on 
the  demised  premises.  Neither  the  law  nor  his  contract  re- 
quired that  plaintiff  should  submit  the  matter  again  to  the 
probate  court  for  any  further  action. 

Most,  if  not  all,  of  the  other  questions  discussed  in  the 
elaborate  arguments  of  counsel  are  controverted  questions  of 
fact  not  subject  to  review  in  this  court,  and  of  course  need 
not  be  noticed. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


GUAXDIAS  IS  NOT  PlBSOHALLT  LlABUE  ON  Ck>NTRACT8  OF  WaBD 

an  oxproM  nndertakiiig  in  writing  to  that  effect:  Overton  ▼.  BemierB,  19 
Ark.  623;  70  Am.  Dee.  610.  Leue  of  ward  s  estate  by  guardian:  Webtler  ▼. 
Conley,  46  IIL  13;  92  Am.  Dec.  234. 

Pabtt  CoNTHAcmro  wiru  Guardian  to  Erect  Buildings  on  Prop> 
ERTT  OF  Infant  Ward  has  no  equitable  lien  upon  the  property  for  the 
value  of  the  improvements,  if  the  contract  was  made  withont  any  legal  aa- 
thority  on  the  gnardian*s  part,  and  with  full  knowledge  of  the  title  and 
condition  of  the  property  on  the  part  of  the  other  party:  Ottif  ▼.  Du  Ujpreiff 
16  CaL  196;  76  Am.  Dea  618. 


Ghioago,   Milwaukee,   and   St.   Paul  Bailway 

Company  v.  West. 

riS5  iLUNOia.  nOi] 
OOWTROVmiCTRD  QVISTIONB  OF  FaCT  WILL  NOT  BR  RRnONglDKBRO. 

Marter  and  Servant— Nxougrncr.— Railroad  Ck^MPANT  is  not  liable 
if  servant  in  caosing  injury  to  another  is  not  acting  within  the  scope  of 
his  employments  but  master  is  responsible,  where  servant  acts  within 
the  genend  scope  of  his  employment,  for  acts  done  while  engaged  in  hia 
master's  bosinesi,  with  a  view  to  the  furtherance  of  that  business^  by 
which  injury  is  caused  to  another,  whether  negligently  or  wantonly 
committed. 

Railroads.  —  BNannoR  Aen  without  thr  Scope  or  his  AuTHORmr  nr 
iNvniNO  A  Pbbion  to  Ride  on  the  Knoine,  and  if  injury  is  soflmd 
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bj  Bttch  person  without  farihar  fault  on  the  part  of  the  engineer  or  other 

■errante  of  the  oompany,  it  is  not  liable. 
Bhoihxiii  must  Uan  Rxasonablb  Casm  ts  Puttdvo  Person  onr  Enodtb; 

it  is  negligent  conduct  in  engineer,  for  which  Ids  employer  is  answer* 

able  to  direct  child  only  seren  years  old  to  get  off  engine  while  in 

motion,  although  snch  ohild  was  wiongfnlly  there. 
laixBocncnre  hot  Appuoabui  to  Faois  mat  bb  Rnrusxa 

E.  Walker^  for  the  appellant 
Sdden  Fishf  for  the  appellee. 

Scott,  J.  This  appeal  is  from  a  judgment  of  affirmance  by 
the  appellate  court  for  the  first  district  of  a  judgment  rendered 
by  the  trial  court  in  favor  of  Walter  West,  who  sues  by  his 
next  friend,  Elizabeth  West,  against  the  CIdcago,  Milwaukee, 
and  St.  Paul  Railway  Company.  The  action  was  to  recoyer 
for  personal  injuries  to  the  beneficial  plaintiff,  occasioned  by 
the  improper  conduct  of  defendant's  servants  in  putting  him 
off  an  engine,  on  which  it  is  alleged  plaintiff  had  been  riding 
by  the  invitation  of  the  engipeer.  Of  course,  evidence  iu  rela- 
tion to  controverted  questions  of  b/d  cannot  be  discussed,  and 
the  argument  addressed  to  this  court  on  that  branch  of  the 
ease  will  not  be  considered. 

Among  the  controverted  questions  of  fact  made  before  the 
Jury  were,  first,  as  to  how  plaintiff  got  on  the  engine, — whether 
by  the  invitation  of  the  engine-driver,  or  otherwise;  and  second, 
whether  he  was  on  the  engine  at  all.  It  is  insisted  on  behalf 
of  plaintiff  that  he  got  upon  the  engine  by  the  invitation  of 
the  engine-driver,  and  that  he  was  injured  by  the  negligent 
oonduct  of  the  engineer  in  putting  him  off  without  first  stop- 
ping the  engine;  and  on  the  part  of  defendant  it  is  claimed 
plaintiff  was  not  on  the  engine  at  all,  but  that  he  was  injured 
in  attempting  to  get  on  a  flat-car  while  the  train  was  in  motion, 
without  any  knowledge  on  the  part  of  the  train-men  that  he 
was  trying  to  do  so.  There  is  testimony  tending  to  sustain 
both  positions.  The  jury,  by  their  verdict,  sustained  plaintiff's 
theory  of  the  case,  and  as  there  is  testimony  tending  to  sup- 
port the  verdict,  since  that  finding  has  been  affirmed  by  the 
appellate  court,  the  finding  of  the  latter  court  is  conclusive 
on  this  court  It  will  therefore  be  assumed,  in  the  considera- 
tion of  the  questions  of  law  discussed,  that  plaintiff  was  on 
the  engine  by  invitation  of  the  engine-driver,  and  that  the  in- 
juries sustained  by  him  were  caused  by  the  negligent  manner 
in  which  plaintiff  was  put  off  the  engine  while  in  motion.  It 
is  not  necessary  for  this  court  to  express  an  opinion  wheiner 
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it  would  have  found  the  same  way,  firom  the  evidence,  the  trial 
and  appeUate  courts  did.  The  statute  provides  this  court 
shall  not  reconsider  controverted  questions  of  fact.  That  is 
the  appropriate  work  of  the  courts  through  which  the  cause 
has  come  to  this  court  It  has  now  passed  that  stage  where 
controverted  questions  of  fact  can  be  reviewed. 

Undoubtedly  the  law  is  as  counsel  states  it  to  be,  that  where 
the  relation  of  master  and  servant  exists  between  the  railway 
company  and  the  person  whose  act  is  the  cause  of  injury  to 
another  person,  the  company  is  not  liable  if  the  servant,  in 
causing  the  injury,  is  not  acting  within  the  scope  of  his  em- 
ployment; but,  on  the  other  hand,  the  law  is  equally  well  set- 
tled that  the  master  is  responsible,  where  the  servant  acts 
within  the  general  scope  of  his  employment,  for  acts  done  while 
engaged  in  his  master's  business,  with  a  view  to  the  further- 
ance of  that  business,  by  which  injury  is  caused  to  another, 
whether  negligently  or  wantonly  committed.    Applying  these 
general  principles  of  law,  the  case  in  hand  will  be  found  to 
present  no  serious  difficulty.   Conceding,  as  must  be  done,  the 
engineer  invited  plaintiff  to  ride  with  him  on  his  engine,  he 
was  acting  without  the  scope  of  any  duty  he  owed  to  his  em- 
ployer, and  had  any  injury  come  to  plaintiff  on  account  of 
that  act  of  the  engineer  itself,  whether  negligently  done  or 
not,  the  master  would  not  be  liable.    If  that  were  all  there  is 
of  this  case,  it  is  plain  the  judgment  would  be  contrary  to  law, 
and  should  be  set  aside.    The  action  is  not  based  on  any  such 
ground.    It  is  sought  to  recover  for  a  very  different  reason. 
It  is  because  when  plaintiff  was  on  the  engine,  no  matter  how 
he  got  there,  it  was  the  duty  of  the  engineer  to  put  him  off» 
and  in  doing  so  he  was  obliged  to  observe  reasonable  care. 
The  rules  of  the  company,  in  evidence,  show  it  was  unlawful 
for  any  one,  other  than  certain  employees,  to  ride  upon  the 
engine.    Should  any  stranger  get  upon  the  engine,  it  would 
clearly  be  the  duty  of  the  engineer  to  put  him  off,  and  in  do- 
ing so  he  would  be  acting  within  the  general  scope  of  his  em- 
ployment, and  if,  in  the  discharge  of  that  duty,  he  negligently 
or  wantonly  injured  such  person,  the  master  would  be  liable. 
In  this  case,  it  may  be  conceded  plaintiff  was  wrongfully  on 
the  engine,  whether  he  was  there  by  the  invitation  of  the  engi- 
neer or  by  his  own  wrongful  conduct,  and  it  was  the  duty  of 
the  engineer  to  cause  him  to  get  off.    At  the  time  of  the  acci- 
dent plaintiff  was  about  seven  years  old,  and  of  course  was 
too  young  to  observe  much,  if  any,  care  for  his  personal  safety. 
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It  was  the  duty  of  the  engineer  to  observe  care,  even  if  plain- 
tiff  was  in  the  wrong  in  getting  upon  the  engine.  It  was  ad- 
mitted by  counsel  at  the  trial,  '*  the  engineer  has  no  right  to 
throw  a  boy  off  or  to  kick  him  off."  That  concession  is  in 
harmony  with  the  law  that  makes  it  his  duty  to  observe  rea- 
sonable care,  under  the  circumstances,  in  putting  a  person  off 
the  engine,  even  when  wrongfully  there.  The  evidence  tends  to 
show,  and  it  must  be  assumed  such  is  the  fact,  that  when  the 
engine-driver  saw  the  yard-master,  he  said  to  plaintiff,  *'  Cheese 
ity — the  old  man  is  coming,"  and  then  told  plaintiff  to  get  off. 
The  engine  was  then  in  motion,  and  the  boy  undertook  to  get 
off,  as  he  was  told  to  do,  and  in  doing  so  was  injured,  as  is 
alleged  in  the  declaration.  Conceding  these  to  be  the  facts,  it 
was  negligent  conduct  in  the  engineer  to  direct  a  child  only 
seven  years  old  to  get  off  the  engine  while  in  motion.  It  may 
be  the  engine-driver  was  guiltless  of  improper  or  negligent 
conduct  in  the  matter;  but  the  lower  courts  have  found  other- 
wise, and  this  court  is  prohibited  from  reviewing  that  finding, 
and  it  must  consider  the  case  as  it  comes  before  it. 

The  instructions  given  for  plaintiff  are  not  so  variant  from 
views  here  expressed  as  to  make  the  giving  of  them  any  serious 
ground  of  error.  The  second  and  fourth  requests  of  defeiidant, 
which  the  court  refused  to  give,  do  not  contain  accurate  expres- 
sions of  the  law  applicable  to  the  facts  of  the  case,  and  the 
court  very  properly  refused  to  give  them.  The  other  instruc- 
tions asked  were  properly  refused  for  the  same*  reason.  The 
doctrine  applicable  to  '^  co-employees  in  the  same  line  of  em- 
ployment," as  stated  in  the  seventh  refused  instruction,  could 
have  no  appropriate  application  to  the  facts  of  the  case,  and 
was  properly  refused. 

The  judgment  of  the  appellate  court  will  be  affirmed. 

Bailboad  Compaht  is  Akbwxbablb  fOR  Acts  of  ns  Servants  ts  Ck>UR8a 
(V  THEOL  Bhploticxiit,  whether  abuaing  or  rightfuUy  panoing  the  powers 
conferred  on  them,  and  whether  acting  within  or  in  direct  violation  of  their 
instraetions:  Lake  Shore  etc  H.  H.  Co.  ▼.  Brown,  123  IlL  162;  5  Am.  St  Rep. 
610. 

pRBSOir  RiBmo  nr  Davosbous  Placs  bt  iNvrrATioif  of  Srrvakt  of 
RiniBftAP  Ck>]fPAinr  is  Ektitued  to  Samb  Cars  as  if  he  were  in  a  proper 
place  on  a  passenger  train:  Moffee  v.  Railroad  Co.,  92  Ma  208;  1  Am.  St. 
Rep.  706^  and  note  712;  and  see  International  etc  /?.  B.  Co.  v.  Cook,  68  Tex. 
713;  2  Am.  St  Rep.  521,  and  note  624. 

DfjTT  OF  Railroad  Cohpant  towards  Onb  Who  Undertaxbs  to  assist 
an  employee  of  the  company,  at  the  request  of  the  employee:  See  Kp.  CenL 
B.  B.  Co.  T.  Ckutineau,  83  Ky.  119. 
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Gebmania  Fibb  Insubanob  Company  v.  Hick. 

fl26  ILUVOIB,  SSL  J 

Insuranos — Waivbr.  —  ThoQgh  a  policy  of  inBorance  specifies  that  it  shall 
be  void  if  the  property  insured  is  situate  on  leased  gronnd,  "nnleas 
specially  agreed  to  in  writing  in  or  upon  the  policy,**  the  company  can- 
not avoid  the  policy  for  a  breach  of  that  condition  if  its  agent  was 
*  aware  that  the  property  was  on  leased  gronnd,  and  made  out  the  applica- 
tion himself. 

Broppkl. — Insitiulnoi  Ookfaitt  Which  Kmowhiolt  Takbs  a  pRsmuif 

lOR  A  POLIOr  UNDKR  Ck>NDITI0N8  WhIOH  RbNDER  It  IVYALTD  IS  es- 
topped from  nxging  those  conditions  to  release  it  from  its  contract. 

Insurance. —  Lr  Affuoation  tor  Insvrancb  xa  Made  out  bt  an  Aornt 
OF  THB  Insurbr,  AcnNG  on  his  own  knowledge,  the  company  ratifiat 
his  acts  by  granting  the  policy.  If  he  was  mistaken  in  the  representa- 
tions which  he  makes  in  the  application,  the  company  cannot  insist 
upon  it  as  a  defense  to  a  recovery. 

UouRT  IB  NOT  Bound  to  Hold  as  Law  All  Lboal  PROPoemoNs  Sur- 
mTTBD  to  it  on  trial  of  case  without  jury.  It  is  sufficient  if  propositions 
submitted  and  held  correct  state  every  possible  principle  of  law  neces- 
sary to  be  considered  in  the  case. 

Bamumj  RvbenSj  and  Ames,  for  the  appellant. 
Carl  Roedel,  for  the  appellee. 

Scott,  J.  This  suit  was  brought  in  the  circuit  court  of  Gal- 
latin County  by  Sophia  L.  Hick,  for  the  use  of  Thomas  S. 
Ridgeway,  against  the  Germania  Fire  Insurance  Company. 
The  declaration  is  an  cLSsumpHt  on  an  insurance  policy.  The 
risk  covered  hf  the  policy  is  a  mill,  with  the  plant  connected 
therewith,  situated  on  leased  land.  One  of  the  conditions  con- 
tained in  the  policy  upon  which  the  insurance  contract  would 
be  void, ''  unless  specially  agreed  to  in  writing  in  or  upon  the 
policy,"  is,  *'  the  situation  of  an  insured  building  on  leased 
ground."  The  only  defense  insisted  upon  is,  that  the  fact  the 
mill  was  situated  on  "  leased  ground  "  was  not  agreed  to  in 
writing  in  or  on  the  policy  covering  the  risk  in  this  suit.  There 
is  no  controversy  made  as  to  the  fact  the  mill  was  situated 
on  "  leased  ground,"  nor  is  it  pretended  it  was  agreed  to  in 
writing,  on  the  policy  or  otherwise,  that  such  was  the  fact. 
Admitting  these  facts,  as  was  done,  plaintiff  contended  the 
agent  of  defendant,  who  made  the  application  for  insurance, 
knew  the  true  title  and  situation  of  the  property  at  the  time 
be  filled  up  the  application,  and  it  was  as  to  such  alleged 
knowledge  of  the  agent  issue  was  formed  and  the  trial  was 
had  in  the  circuit  court  No  other  point  in  the  case  seems 
to  have  been  contested. 
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The  record  contains  very  clear  and  satisfactory  evidence  the 
agent  did  know,  when  he  made  the  survey,  and  "answered  the 
questions  from  his  own  knowledge/'  upon  which  the  policy 
was  written,  that  the  mill  property  stood  on  ''  leased  ground."^ 
He  states  so  distinctly.  But  if  it  were  a  controverted  question' 
of  fact,  the  finding  of  that  fact  by  the  appellate  court,  as  did 
the  trial  court,  would  be  conclusive  upon  this  court.  Assum- 
ing, then,  as  must  be  done,  the  agent  of  defendant,  when  he 
made  what  he  called  a  "  mill  survey,"  and  answered  the  ques- 
tions of  his  own  knowledge,  without  any  inquiry  of  the  assured 
or  the  party  for  whose  benefit  it  was  taken,  knew  the  mill  was 
situated  on  ''  leased  ground,"  the  law  is  for  plaintiff,  and  de- 
fendant will  be  estopped  to  say  the  policy  was  void  for  that 
reason.  An  insurance  company  that  knowingly  takes  a  pre- 
mium for  a  policy  under  conditions  that  would  render  it  in- 
valid will  not  be  permitted  to  say  it  is  not  a  binding  contract 
for  that  reason.  In  all  such  cases  the  company  will  be  re- 
garded as  having  the  same  knowledge  of  the  condition  and 
situation  of  the  property  as  possessed  by  the  agent  transacting 
the  Dusiness  for  it.  This  view  of  the  law  has  frequently  re- 
ceived the  sanction  of  this  court  in  its  previous  decisions. 

Atlantic  Ins.  Co.  v.  Wright^  22  HI.  462,  is  a  case  quite  anal- 
ogous in  its  facts  with  the  one  now  before  this  court,  and  is, 
therefore,  an  authority  exactly  in  point.  It  was  there  said: 
*'  When  the  agent  of  the  company  undertook  to  make  the  sur- 
vey, the  applications  and  representations  of  the  interest  which 
the  assured  had  in  the  property,  and  dispensed' with  any  acts 
of  the  assured,  and  acted  upon  his  own  knowledge  of  the  facts, 
the  company  ratified  his  acts  by  granting  the  policy.  They 
are  bound  by  his  acts  as  their  agent,  and  if  he  was  mistaken 
in  his  representations  to  them  of  the  ownership,  they  have  no 
right  to  insist  upon  it  as  a  defense  to  a  recovery."  The  doc- 
trine of  this  case  was  expressly  approved  in  the  subsequent 
case  of  Andes  Ins,  Co.  v.  Fish^  71  Id.  620,  and  its  correctness 
is  not  now  doubted. 

By  consent  of  i>arties,  the  case  was  tried  by  the  court  with- 
out the  intervention  of  a  jury.  At  the  trial,  defendant  sub- 
mitted six  propositions,  wliich  the  court  was  asked  to  hold  as 
law  applicable  to  the  facts,  — four  of  which  the  court  held  to 
be  the  law,  and  the  other  two  (the  fourth  and  fifth  of  the 
series)  the  court  refused.  That  decision  of  the  court  is  as- 
signed for  error.  It  matters  little  whether  the  propositions 
the  court  refused  contain  correct  expressions  of  the  law  or  not. 
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It  is  suflScient  if  it  clearly  appears  that  the  propositions  which 
the  court  held  to  be  correct  state  every  possible  principle  of 
law  necessary  to  be  considered  in  the  decision  of  the  case. 
•Other  propositions  were  wholly  unnecessary,  and  the  court  was 
not  bound  to  hold  them  to  be  the  law.  The  same  thing  may 
be  said  of  the  proposition  submitted  by  plaintiff,  and  which 
the  court  held  to  be  correct,  and  which  states  the  law  with  en- 
tire accuracy.  It  is  certain,  from  the  propositions  which  the 
court  held,  that  the  trial  court  understood  and  applied  the  law 
to  the  undisputed  facts  of  the  case  precisely  as  this  court  had 
declared  it  to  be  by  its  previous  decisions,  and  no  mere  slight 
error  in  holding  or  refusing  other  propositions  will  be  regarded 
as  sufficient  ground  for  the  reversal  of  the  judgment. 
The  judgment  of  the  appellate  court  will  be  affirmed. 

Insubahob  Oompaht  is  Ohabobablb  with  Khowlxdoi  of  every  fmo^  of 
which  its  general  agent  has  knowledge:  Morrimm  ▼.  /lis.  Cdw,  d9  Tez.  263|. 
6  Am.  St  Bep.  63»  and  see  note  70. 

Waitxb  bt  Iksubanos  Compant  or  Riobt  to  Ivsrar  upon  Fobvkiti7b» 
by  acceptance  of  premium  when  it  is  overdue:  Btylom  ▼.  /iis.  Cbu,  W  Wis.  S2i^ 
2  Am.  St.  Bep.  738,  and  cases  collected  in  note  740. 
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GiBLS. 

•  ri25  ILUMOIB,  MOil 

Sohool  d  Sbotabxan,  abb  Comes  within  CoNsnTunoirAL  PBotvaoov 

THAT   PUBLIO   FUITDB  SHALL   NOT   BX    PaID  OUT   IN    AlD  OF   AnT    SmV 

TABIAN  PuBPOSB,  OT  in  aid  of  any  sohool,  etc.,  controlled  by  any  chiiieb» 
^iHiere  sooh  sohool  is  a  cmporation  <»ganiasd  as  an  indnstrial  sohool  for 
girls^  hot  does  not  lease  or  own  any  building,  although  its  charter- 
oontemplates  that  it  shall  have  a  ntu»^  nor  otherwise  comply  with  tho 
provisions  of  its  act  of  incorporation,  but  places  all  girls  nominally  com* 
mitted  to  it  under  the  sole  charge,  care,  and  control  of  two  institntioDS- 
oontroUed  by  a  church,  where  they  are  taught,  maintained,  and  clothed 
'by  them  alone,  and  in  which  institutions  the  inmates,  although  not 
obliged  to  receive  instructions  in  the  Bomish  faith,  are  yet  taught  no- 
other  faith  or  creed;  and  in  such  case  a  suit  to  recover  for  tuition  and 
dothing  furnished  girls  so  placed  cannot  be  maintained  against  the 
county. 
To  Show  that  a  Sohool  is  Conteolled  bt  a  Ghubch,  Bvibbnox  n  Ad- 
MI8BIBLB  that  a  judge  of  the  superior  court  went  to  the  place  where  aa 
industrial  school  was  alleged  to  be  carried  on,  and  was  refused  admit- 
tance unless  he  should  first  obtain  a  permit  from  a  bishop  or  member  dt 
the  Bomish  church,  it  appearing  that  such  judge  was  authorised  to  com* 
mit  girls  to  an  industrial  school,  and  that  books  containing  copies  of  tte 
warrants  of  commitments  were  required  to  be  kept  therein. 
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iMPSAOHIirO  Ck>LLATXBALLT  TBS  OaOANIZATION  OV  Db  FaOTO  CoBTOBATIOH 

—Quo  Wabbabto.  —If  an  industrial  school  that  haa  avafled  itMlf  of 
the  provisions  of  the  statate  of  Illinois — providing  for  the  payment  of 
mon^ya  to  such  sohoob — is  guilty  of  the  misuse  or  non-use  of  its  powers, 
and  brings  suit  against  a  oounty  upon  a  contract  which  the  latter  can 
lawfully  make,  perhape  a  defense  cannot  be  maintained  solely  upon  the 
ground  that  the  school  is  violating  its  charter;  the  proper  proceeding  to 
teat  that  question  may  be  guo  warranto.  But  if  the  contract  sued  on  is  a 
oontnot  to  pay  money  out  of  the  public  funds  in  aid  of  a  sectarian  pur- 
pose^ it  is  absolutely  void  under  the  constitution. 

CoMBrrronoN  Cobtbolb  in  Pbetebencb  to  Statutb^  where  the  statute 
directa  a  county  board  to  pay  money  to  an  industrial  school,  and  the 
coDstitation,  in  a  self-executing  provision,  directs  the  county  board  not 
to  pay  money  to  such  school  when  controlled  by  a  church. 

Pbaohoi. — Apfbal  Libs  to  Sufbbkb  CkyuBT  whbbb  Validitt  of  a  Stav* 
UTB  OB  GoiwrBuorioK  or  tub  CkurmrrruTioN  is  Inyolybd,  and  motion 
to  dismiss  appeal  for  want  of  jurisdiction  will  be  overruled  where  such 
question  of  proper  construction  is  directly  raised  on  face  of  record. 

ThB   COBSrATUTAON  OB   IlUNOD    DbOLABBS  AGAIB8T   THB   USB  OF   PCBLTO 

Funds  to  Aid  Sboiabiab  Schools,  independently  of  the  queatioa 
whether  there  is  or  is  not  a  consideration  furnished  in  return  for  the 
funds  so  used. 

Francis  Adams  and  E.  R.  BlisSj  for  the  appellant 
Smith  and  Penee^  and  O,  A.  Koemer^  for  the  appellee. 

Maobudeb,  J.  Under  the  provisions  of  the  act  of  May  28, 
1879,  entitled  '^An  act  to  aid  industrial  schools  for  girls,"  and 
of  the  act  to  amend  sections  8,  5,  and  9  thereof,  passed  on 
June  26, 1885,  female  infants  to  the  number  of  about  189  were 
brought  before  the  county  court  of  Cook  County  at  various 
times  between  April  1, 1886,  and  June  4, 1887,  on  charges  of 
being  dependent  girls.  The  case  of  each  girl  was  submitted 
to  a  jury,  who  found  the  facts  set  forth  in  the  petition  to  be 
true,  and  the  court  thereupon  entered  an  order  in  the  case  of 
each  of  such  girls,  that  she  *'  be  committed  to  the  Industrial 
School  for  Girls,  at  Chicago,  in  said  county,  to  be  in  such  school 
kept  and  maintained  until  she  arrives  at  the  age  of  eighteen 
years,  unless  sooner  discharged  therefrom  according  to  law." 
These  orders  were  executed,  and  the  commitments  were  made 
in  such  manner  as  will  hereafter  appear.  During  the  same 
period,  various  certificates  were  issued  by  the  judge  of  said 
county  court,  certifying  that  certain  bills  for  clothing,  alleged 
to  have  been  furnished  by  the  Chicago  Industrial  School  for 
Girls  to  the  dependent  girls  so  committed,  were  proper,  and 
directing  and  authorizing  the  county  treasurer  of  said  county 
to  pay  the  same. 

This  is  an  action  of  OMumpsit,  commenced  in  the  circuit 
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conrt  of  Cook  Coonty  on  June  4,  1887,  by  the  Chicago  In' 
dustrial  School  for  Oirls  against  the  county  of  Cook  for  the 
clothing  so  famished  to  the  said  girls,  and  for  their  "  tuition, 
maintenance,  and  care "  during  the  period  aforesaid,  at  the 
rate  of  ten  dollars  per  month  for  each  girl.  The  declaration 
contains  only  the  common  counts.  The  plea  is  the  general 
issue,  with  a  stipulation  "  that  the  defendant  may  set  up  any 
defense  under  the  plea  of  the  general  issue,  ....  and  put  in 
any  evidence  it  might  under  any  and  all  special  pleas  well 
pleaded,  including  that  of  nul  tiel  corporation.^^ 

The  copy  of  the  account  sued  upon  shows  that  for  the  year 
from  April  1, 1886,  to  April  1, 1887,  there  is  claimed  to  be  due 
for  tuition,  etc.,  $15,664.24,  and  for  clothing,  $2,845,  making 
a  total  of  $18,009.24,  which  being  reduced  by  a  credit  of 
$2,109.16,  leaves  $15,900.08  as  the  amount  alleged  to  be  due 
on  April  1,  1887.  Other  bills  were  offered  in  evidence  for 
'^  tuition,  maintenance,  and  care,"  for  the  period  from  April  1, 
1887,  to  June  8, 1887,  inclusive,  making  "the  total  of  all  bills 
for  tuition,  maintenance,  and  clothing"  $19,583.  A  jury  was 
waived  by  agreement,  and  the  cause  was  tried  before  one  of 
the  judges  of  the  circuit  court,  who  rendered  judgment  in  favor 
of  the  plaintiff  for  $19,583,  from  which  this  appeal  is  prose- 
cuted. 

The  board  of  commissioners  of  Cook  County  declined  to  pay 
these  bills  when  presented,  on  the  ground  that  they  were  for* 
bidden  to  do  so  by  section  3  of  article  8  of  the  constitutioii  of 
this  state,  which  reads  as  follows:  "  Neither  the  general  as- 
sembly, nor  any  county,  city,  town,  township,  school  district, 
or  other  public  corporation,  shall  ever  make  any  appropriation, 
or  pay  from  any  public  fund  whatever,  anything  in  aid  of  any 
church  or  sectu*ian  purpose,  or  to  help  support  or  sustain  any 
school,  academy,  seminary,  college,  iiniversity,  or  other  liter- 
ary or  scientific  institution  controlled  by  any  church  or  secta- 
rian denomination  whatever;  nor  shall  any  grant,  or  donation 
of  land,  money,  or  other  personal  property,  ever  be  made  by 
the  state,  or  any  such  public  corporation,  to  any  church,  or  for 
any  sectarian  purpose." 

It  is  claimed  on  the  part  of  the  county  of  Cook,  the  appel* 
lant  herein,  that  the  appellee,  the  Chicago  Industrial  School 
for  Girls,  never  had  any  existence  except  on  paper;  that  it 
never  owned  or  leased  any  building  or  conducted  any  sach 
school  as  was  contemplated  by  its  charter  and  by  the  act  of 
May  28,  1879;  that  the  corporation  known  as  the  Chicago 
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Industrial  School  for  Girls  wa49  a  mere  tender  to  two  institu* 
tionsy  called  respectively  the  House  of  the  Good  Shepherd  and 
the  St  Joseph's  Orphan  Asylum;  that  all  the  commitments 
nominally  made  to  appellee  were,  as  matter  of  fact,  made  to 
these  institutions;  that  appellee  never  furnished  any  of  the 
clothing,  nor  performed  any  of  the  services,  for  which  suit  is 
brought,  but  that  the  girls,  under  the  warrants  for  their  com- 
mitment, were  placed  at  once  under  the  charge  and  care  of 
these  two  institutions,  and  were  taught,  maintained,  and 
clothed  by  them  alone;  that  they  alone  have  received  all  the 
money  heretofore  paid  nominally  to  appellee  by  the  county  of 
Cooky  and  that  they  alone  are  to  receive  all  the  money  that 
may  be  recovered  in  this  suit;  that  the  name  of  appellee  is,  ia 
other  words,  nothing  more  than  another  name  for  these  two 
institutions;  that  the  House  of  the  Good  Shepherd  and  the  St. 
Joseph's  Orphan  Asylum  are  Roman  Catholic  schools,  under 
the  control  of  the  Roman  Catholic  Church;  that,  by  paying  the 
bills  sued  for,  the  county  will  be  paying  money  out  of  the  pub- 
lie  funds  in  aid  of  a  church  or  sectarian  purpose,  and  to  help 
support  and  sustain  schools  controlled  by  a  church  or  secta- 
rian denomination. 

ni)on  the  trial  in  the  court  below  a  stipulation  was  made 
between  counsel  as  to  some  of  the  facts,  and  testimony  wag 
also  introduced,  on  the  one  side  to  sustain,  and  on  the  other 
to  controvert,  the  claim  thus  made  by  the  county. 

As  bearing  upon  the  questions  suggested  by  the  evidence^ 
the  defendant  below  submitted  to  the  trial  judge  certain  writ- 
ten propositions  of  law,  as  provided  for  by  section  41  of  the 
practice  act  His  refusal  to  hold  as  law  the  propositions  so 
submitted,  and  also  his  refusal  to  admit  certain  testimony 
offered  by  the  defendant,  are  assigned  as  errors. 

The  first  question  to  be  passed  upon  is,  whether  or  not  the 
payment  of  these  bills  by  the  appellant  will  be  a  violation  of 
the  provision  of  the  constitution  above  quoted.  The  refused 
propositions  hold  the  affirmative  of  this  question,  and  in  order 
to  determine  whether  they  are  erroneous  or  not,  it  will  be 
necessary  to  see  what  the  evidence,  upon  which  they  are 
based,  tends  to  prove. 

1.  Are  the  House  of  the  Good  Shepherd  and  the  St  Jo- 
seph's Orphan  Asylum  schools  controlled  by  a  church  or 
sectarian  denomination?  or  do  they  have  in  view  and  exist  for 
the  accomplishment  of  sectarian  purposes? 

Upon  this  subject,  counsel  for  appellee,  in  their  brief,  use 
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the  following  language:  ^'The  stipulation,  which  has  been 
referred  to,  shows  ....  that  the  House  of  the  Good  Shep- 
herd is  an  incorporated  body  under  the  special  act  of  March 
7,  1867,  and  owns  the  land  on  which  its  building  stands;  that 
St.  Joseph's  Orphan  Asylum  is  also  incorporated;  that  thoee 
institutions  are  respectively  under  the  control  of  orders  of 
sisters  of  the  Roman  Catholic  Church." 

The  record  of  the  incorporation  of  the  orphan  asylum  ap- 
pears to  have  been  lost.  The  charter  of  the  House  of  the 
(rood  Shepherd,  approved  March  7,  1867,  after  reciting  that 
the  Sisters  of  the  Good  Shepherd  in  Chicago  *'  are  members  of 
an  order  the  object  of  which  is  to  reform  abandoned  women/' 
etc.,  enacts,  that  Adeline  Noreau  (known  as  Sister  Mary  of  the 
Nativity)  superior,  Mary  Kavanaugh  (known  as  Sister  Mary 
of  St.  Philomene)  assistant,  Catherine  Riordan  (known  as 
Sister  Mary  of  St.  Joseph)  counselor,  and  Clara  Nonenkamp 
(known  as  Sister  Mary  of  the  Visitation)  counselor,  and  their 
successors,  etc.,  are  constituted  a  body  corporate  by  the  name 
of  the  House  of  the  Good  Shepherd;  and  by  that  name  shall 
have  the  right  to  carry  on  an  institution  at  Chicago  for  the 
reformation  of  abandoned  women;  ''to  make  such  laws,  rules, 
and  regulations  as  may  be  necessary  for  the  proper  order,  con* 
duct,  and  control  of  said  bouse;  ....  to  keep  a  school  or 
academy,  or  engage  in  any  other  lawful  ....  business  for 
the  purpose  of  maintaining  said  house." 

The  stipulation  of  counsel,  which  sets  forth  the  admitted 
facts  in  the  case,  contains  the  following  recitals:  ''  That  the 
House  of  the  Good  Shepherd  has  been  maintained  since  its 
organization,  and  is  now,  for  the  purposes  of  its  incorporation 
as  defined  by  the  act  aforesaid;  that  the  Sisters  of  the  Good 
Shepherd,  named  in  said  act  of  March  7,  1867,  and  their  suc- 
cessors in  office,  belong  to  one  of  the  several  orders  of  the 
Roman  Catholic  Church,  under  the  general  denomination  of 
nuns;  that  upon  their  admission  to  said  order  they  assumed 
certain  vows,  by  which  they  are  pledged  to  belief  in  the  tenets 
and  doctrines  of  the  Roman  Catholic  Church,  to  the  absolute 
exclusion  of  all  other  religious  creeds,  and  also  to  yield  im- 
plicit obedience  to  the  mandates  of  the  superior  authorities  of 
said  order;  that  the  management  and  control  of  said  St.  Joseph's 
Orphan  Asylum  is  vested  in  another  order  of  said  church, 
known  as  the  Sisters  of  Charity,  whose  relations  to  said  church 
are  similar  to  those  of  the  Sisters  of  the  Good  Shepherd,  and 
that  tince  its  organization  said  institution  has  been  used  for 
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the  purpoees  of  its  inoorporation,  viz.,  as  an  asylum  for  or- 
phans; that  both  of  said  institutions  are.in  the  possession  of 
and  under  the  absolute  control  and  management  of  said  two 
-orders  respectively." 

Murray  Nelson,  a  witness  for  the  defendant,  testifies  that 
he  was  a  member  of  the  board  of  commissioners  of  Cook 
County  from  December,  1886,  to  December,  1887,  and  was 
chairman  of  the  finance  committee,  and  that  he  spent  a  day 
in  the  House  of  the  Qood  Shepherd.  He  says:  ''There  is  no 
secret  about  the  religious  or  sectarian  character  of  the  House 
of  the  Good  Shepherd.    The  institution  is  a  Roman  Catholic 

institution  on  the  face  of  it Everything  indicated  that 

it  was  a  Roman  Catholic  institution.  All  the  paraphernalia 
of  the  Church — pictures,  graven  images,  candles,  crucifixes, 
crosses — were  met  at  every  quarter,  in  every  passage-way,  in 
the  school-room,  on  the  desks,  on  the  walls,  — everywhere." 

Frederick  H.  Wines,  another  witness  for  defendant,  testifies 
that  he  is  secretary  of  the  state  board  of  public  charities,  and 
as  such  visited  the  two  institutions  in  question,  and  that  he 
was  in  both  of  them  ''long  enough  to  go  all  over  them."  He 
aays:  "  Mary  Cleary  and  Johanna  Williams  unquestionably 
bad  the  charge  or  management  of  the  House  of  the  Qood 
Shepherd.  The  lady  who  took  me  around  was  the  lady  su- 
perior, who  was  in  command  of  everything  and  everybody  in 
the  place,  and  respected  as  such.    Everybody  rose  when  she 

came  into  the  room Mary  Cleary  was  the  superior, 

and  Johanna  Williams — it  seems  to  me  it  is  Sister  Mary  of 
the  Nativity  they  call  it.  Did  you  ascertain  anything  upon 
your  visits  there  as  to  whether  or  not  the  institution  known  as 
the  House  of  the  Qood  Shepherd  was  controlled  by  any  church 
or  sect?  It  is  controlled  by  a  religious  order  of  the  church. 
Of  what  church?    The  Roman  Catholic  Church." 

Thomas  Brennan,  a  witness  for  plaintifi*,  testifies  as  follows: 
^  What,  if  any,  particular  creed  is  taught  in  the  House  of  the 

Oood  Shepherd?    Catholic I  am  asking  you  .... 

whether  or  not  all  the  inmates  are  instructed  in  the  Roman 
Catholic  creed?  No;  there  are  some  of  them  not  instructed 
at  all,  because  they  do  not  oblige  those  that  are  not  of  their 
faith  to  receive  instructions  of  that  kind,  nor  require  them  to." 

From  the  testimony  of  this  witness  it  appears  that  the  only 
creed  taught  is  the  Catholic  creed.  Those  who  may  not  be 
obliged  to  receive  instruction  in  the  Catholic  faith  are  not 
instructed  in  any  faith.    No  provision  is  made  for  instruction 
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in  each  creeds  other  than  the  Catholic,  as  may  be  preferred 
by  any  of  the  inmates. 

It  is  admitted  that  the  ''Chicago  Industrial  School  for  Girla 
carries  on  all  its  operations  through  these  institutions."  The 
record  shows  the  order  of  exercises,  which  children  of  a  oer* 
tain  class,  who  have  been  committed  to  the  industrial  Bchool, 
but  are  taught  and  cared  for  in  the  House  of  the  Good  Shep- 
herd and  the  St.  Joseph's  Orphan  Asylum,  are  required  to 
observe  on  each  day.  Among  these  exercises,  in  the  morning, 
are  "morning  prayers,  5:30  to  6;  chapel  exercises,  6  to  6:45; 
school,  8  to  12";  and  in  the  evening,  "night  prayers,  8:20  to 
8:40."  As  no  other  than  the  Roman  Catholic  religion  is 
taught,  the  prayers  and  chapel  exercises  here  referred  to  must 
be  those  prescribed  by  the  Catholic  Church. 

That  the  institutions  now  under  consideration  conduct 
schools  for  the  instruction  of  the  children  committed  to  their 
care  is  not  only  apparent  from  what  has  been  said  and  from 
other  circumstances  disclosed  by  the  evidence,  but  also  bom 
the  very  nature  of  the  services  for  which  this  suit  is  brought. 
Nearly  all  the  money  claimed  to  be  due  is  for  tuition,  care, 
and  maintenance.  The  work  of  tuition  was  all  performed  by 
these  institutions,  as  will  be  seen  hereafter.  The  meaning  of 
the  word  "tuition,"  as  here  used, is  "instruction,"  or  "the act 
or  business  of  teaching  the  various  branches  of  learning.'' 

It  follows  from  the  foregoing  statement  of  the  evidence,  that 
the  House  of  the  Good  Shepherd  and  the  St.  Joseph's  Orphan 
Asylun  are  "  schools  controlled  by  a  church."  Being  such, 
they  are  necessarily  sectarian  in  their  character  and  in  their 
objects.  One  of  the  definitions  given  by  Webster  of  sectarian- 
ism is  "  adherence  to  a  separate  religious  denomination." 

In  State  v.  HaUocky  16  Nev.  373,  it  was  held  that  the  Ne- 
vada Orphan  Asylum  was  a  sectarian  institution,  and  that  the 
payment  of  a  claim  made  by  it  against  the  state  would  be  a 
violation  of  the  following  provision  in  the  state  constitution: 
"  No  public  funds  of  any  kind  or  character  whatever,  state, 
county,  or  municipal,  shall  be  used  for  sectarian  purposes." 
The  facts  in  that  case  will  be  found,  on  examination,  to  be 
similar  to  the  facts  in  the  case  at  bar.  The  court  there  use 
the  following  language:  "It  is  admitted  ....  that  the  St. 
Mary's  School  is  a  part  or  branch  of  the  Nevada  Orphan 
Asylum;  that  it  is  controlled  exclusively  by  officers  of  the  lat* 
ter,  who  are  Sisters  of  Charity,  members  of  the  Roman  Catho- 
lic Church,  and  who  cannot  become  sisters  unless  they  are 
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members  of  that  church.  The  petitioner  is  a  branch  of  the 
*  mother  house '  at  Emmetsburg,  Maryland,  and  has  to  report 
to  it.  [Then  follows  a  review  of  the  testimony.]  From  all 
the  preceding  facts,  it  seems  to  us  ...  .  that  the  Nevada  Or* 

phan  Asylum  is  a  sectarian  institution A  religious 

sect  is  a  body  or  number  of  persons  united  in  tenets,  but  con- 
stituting a  distinct  organization  or  party,  by  holding  senti- 
ments or  doctrines  different  from  those  of  other  sects  or  people. 
In  the  sense  intended  in  the  constitution,  every  sect  of  that 
character  is  sectarian,  and  all  members  thereof  are  sectarians. 
....  Counsel  ....  lay  great  stress  upon  what  are  claimed 
to  be  the  facts;  that  is  to  say,  that  Protestant  children  are 
taught  only  those  things  which  are  common  to  all  Christian 
people,  and  that  only  the  children  of  Catholic  parents  are 
taught  the  principles  of  the  Catholic  Church.  In  the  first 
place,  the  facts  are  not  so,  and  in  the  second  place,  if  they 
were,  the  instruction  given  to  the  Catholic  children  would 
stamp  the  institution  as  sectarian.  The  facts  are,  that  all  ex- 
ercises of  a  religious  nature  are  of  one  kind,  exercises  apper- 
taining to  the  Catholic  Church,  and  they  are  regular,  and  form 
as  much  a  part  of  the  daily  routine  as  does  the  study  of  geog- 
raphy or  arithmetic It  does  not  matter  that  Catholic 

parents  desire  their  children  taught  the  Catholic  doctrines,  or 
that  Protestants  desire  theirs  to  be  instructed  In  Protestantism. 
....  It  is  what  is  taught,  not  who  are  instructed,  that  must 
determine  this  question.    If  the  instruction  is  of  a  sectarian 

character,  the  school  is  sectarian It  was  intended  that 

public  funds  should  not  be  used,  directly  or  indirectly,  for  the 
building  up  of  any  sect.  And  any  instruction  or  exercises 
which  in  common  schools  would  be  of  sectarian  character 
are  so  at  the  St.  Mary's  School." 

In  this  connection,  it  may  be  proper  to  notice  one  of  the 
errors  assigned  on  the  ground  of  the  exclusion  of  evidence. 
Defendant,  for  the  purpose  of  showing  that  the  Chicago  In- 
dustrial School  itself  was  controlled  by  the  Catholic  Church, 
offered  to  prove  that  one  of  the  judges  of  the  superior  court 
of  Cook  County  went  to  the  House  of  the  Good  Shepherd  and 
was  refused  admittance,  and  was  told  that  '4f  he  wished  to 
be  admitted,  he  must  get  a  permit  from  the  Roman  Catholic 
bishop,  or  some  gentleman  member  of  the  Catholic  Church  in 
good  standing.'' 

As  we  understand  the  record,  counsel  for  the  plaintiff  below 
admitted  the  truth  of  the  statement,  that  the  occurrence,  which 
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it  was  thus  proposed  to  prove,  actually  took  place,  but  objected 
to  it  "as  immaterial."  The  objectiou  was  sustained,  and  de- 
fendant excepted.  We  think  this  ruling  was  erroneous.  It  is 
admitted  that  the  Chicago  Industrial  School,  if  it' had  any  ex- 
istence at  all  except  on  paper,  was  carried  on  in  the  buildings 
and  upon  the  premises  of  the  two  institutions  already  named. 
The  amendatory  act  of  June  26,  1885,  provides  that  the  jtis* 
tition  to  inquire  into  the  dependency  of  a  female  infant  may 
be  presented  to  the  county  court,  ''or  any  court  of  record  of 
said  county."  Therefore,  a  judge  of  the  superior  court  had  the 
power,  under  the  law,  to  commit  dependent  girls  to  this  in* 
dustrial  school  when  proper  application  should  be  made  to  his 
court.  Moreover,  section  6  of  the  act  of  May  28, 1879,  pro- 
vides that  a  duplicate  copy  of  the  warrant  under  which  each 
girl  is  committed,  and  of  Uie  indorsements  thereon,  including 
the  matron's  receipt  for  the  girl  committed,  shall  "be  recorded 
by  her  in  a  book  kept  for  that  purpose,  and  said  book  shall 
always  be  open  to  the  inspection  of  any  person."  Hence  the 
refusal  to  admit  a  judge  of  the  superior  court  into  the  place 
where  the  industrial  school  was  alleged  to  be  carried  on,  and 
where  the  book  containing  copies  of  the  warrants  of  commit- 
ment to  it  were  required  to  be  kept,  unless  he  should  first  ob- 
tain a  permit  from  a  bishop  or  member  of  the  Catholic  Church, 
was  a  strong  circumstance  tending  to  show  that  the  school  in 
question  was  controlled  by  a  church. 

2.  Will  the  payment  of  the  bills  sued  for  "help  support  or 
sustain"  the  House  of  the  Good  Shepherd  and  the  St.  Joseph's 
Orphan  Asylum?  or  be  in  aid  of  their  sectarian  purposes?  la 
other  words,  is  the  Chicago  Industrial  School  merely  another 
name  for  these  two  institutions? 

The  Chicago  Industrial  School  for  Girls  was  incorporated 
in  November,  1885,  under  the  act  entitled  "An  act  concerning 
corporations,"  approved  April  18,  1872,  and  on  November  24, 
1885,  obtained  the  written  consent  of  the  governor  to  avail 
itself  of  the  provisions  of  the  above-mentioned  act  of  May  28, 
1879,  and  of  the  amendments  thereto.  By  the  third  section 
of  its  charter  its  management  was  vested  in  a  board  of  nine 
directors,  to  be  elected  annually,  and  by  the  fourth  section  the 
following  persons  were  selected  as  directors  for  the  first  year: 
Mary  Cleary,  Johanna  Williams,  Mary  Eavanaugh,  Margaret 
Cantwell,  Ajina  Joice,  Mary  Morrisey,  Johanna  Brenan,  Addie 
Williams,  and  Mary  D.  Jones.  These  same  persons  are  also 
named  in  the  charter  as  incorporators. 
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By  the  etipnlation  aforesaid,  which  is  dated  January  30| 
1888,  it  is  admitted  that  Mary  Cleary,  Jobanna  Williams, 
Mary  Eavanaugh,  Margaret  Cantwell,  Anna  Joice,  Mary  Mor- 
risey,  and  Johanna  Brenan  ''were  before  and  on*  the  twenty- 
fourth  day  of  November,  1885,  and  are  now,  members  of  said 
order  of  the  Sisters  of  the  Good  Shepherd,  and  that,  as  mem- 
bers of  such  order,  they  perform  certain  duties  in  the  matter 
of  the  care  and  custody  of  the  inmates  of  the  said  House  of 
the  Good  Shepherd  in  discipline  and  in  moral,  religious,  and 
manual  training."  Addie  Williams  and  Mary  D.  Jones  were 
communicants  of  the  Roman  Catholic  Church,  but  not  con- 
nected with  either  of  the  orders  mentioned.  By  an  amend- 
ment of  the  by-laws  passed  on  November  28, 1886,  it  was 
provided  that  the  incorporate  charter  members  should  remain 
directors  for  life. 

It  thus  -appears  that  of  the  nine  persons  who  were  directors 
and  incorporators  of  the  Chicago  Industrial  School  for  Girls, 
seven  were  officers  and  managers  of  the  House  of  the  GKxid 
Shepherd,  and  continued  so  to  be  thereafter. 

At  a  meeting  of  the  charter  members  of  the  Chicago  Indus- 
trial School  for  Girls,  held  on  November.  28,  1885,  at  which 
the  archbishop  of  the  Roman  Catholic  Church  was  elected 
chairman,  and  stated  the  object  of  the  meeting  to  be  "  the  elec- 
tion of  officers  in  order  to  perfect  the  organization,"  Mary 
Cleary  was  elected  president,  Anna  Joice  vice-president,  Jo- 
hanna Williams  recording  secretary,  and  Mary  Eavanaugh 
treasurer.  Mary  Cleary  was  the  mother  superior  of  the  House 
of  the  Good  Shepherd,  Johanna  Williams  its  matron  and  sec* 
retary,  Anna  Joice  and  Mary  Eavanaugh  among  its  subor- 
dinate officers,  and  the  latter  one  of  its  original  incorporators 
in  1867. 

It  thus  appears  that  the  officers  of  the  House  of  the  Good 
Shepherd  were  made  officers  of  the  Chicago  Industrial  School 
for  Girls. 

The  meeting  of  November  28, 1885,  at  which  the  officers  of 
the  industrial  school  were  elected,  was  held  in  the  parlors  of 
the  House  of  the  Good  Shepherd,  in  the  presence  of  its  rep- 
resentatives and  of  representatives  from  St.  Joseph's  Orphan 
Asylum.  The  witness  Thomas  Brenan,  who  was  also  present 
at  the  meeting,  testifies:  **  There  was  a  general  conversation 
then  as  regards  the  organization  of  the  Industrial  School  for 
€Kr]B,  and  it  was  discussed  in  various  ways  and  manners  how 
it  should  be  conducted,  but  for  the  time  being  it  was  decided 
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that  the  House  of  (be  Gkx>d  Shepherd  and  the  orphan  asylunck 
should  receive  those  girls  from  the  Industrial  School  for  Girls, 
and  take  care  of  them  until  such  time  as  a  proper  building 
was  erected." 

Nothing  further  was  done  or  said  in  relation  to  the  erection 
of  a  building  until  May  28,  1887,  a  few  days  before  this  suit 
was  begun,  and  after  the  county  had  refused  to  pay  some  of 
the  bills  presented,  when  a  motion  was  made  and  seconded,  at 
a  meeting  of  the  directors,  for  the  selection  of  a  building  "  for 
the  domiciling  of  the  children  of  the  school."  The  meeting 
adjourned,  *'  with  the  understanding  that  the  members  should 
meet  at  an  early  day  to  perfect  plans  to  collect  money  for  the 
erection  of  a  future  home  for  the  children  of  the  school." 

As  matter  of  fact,  however,  up  to  the  date  of  the  com- 
mencement of  this  suit  the  Chicago  Industrial  School  for  Qirls 
has  neither  owned  nor  leased  nor  contracted  for  a  building, 
nor  has  it  owned  or  acquired  any  property  of  any  kind. 

Brenan  further  says:  '*  The  idea  I  got  from  the  conversation 
then  was,  that  those  children,  when  committed  by  the  courts 
were  to  be  sent  to  these  institutions,  and  they  were  to  receive 
them  and  take  care  of  them  for  the  industrial  schooL  •  .  .  • 
The  industrial  school  girls  are  divided  between  the  House  of 
the  Good  Shepherd  and  the  St.  Joseph's  Orphan  Asylum;  do 
not  know  how  they  are  classified,  or  whether  any  distinction 
is  made  between  them;  .  .  •  •  there  is  very  little  distinctioa 
made  in  taking  care  of  the  Chicago  Industrial  Schoolchildren 
and  the  others.  The  treatment  they  receive  is  about  the  same. 
There  are  about  850  inmates  of  the  House  of  the  Good  Shepherd; 
there  are  some  who  are  called  abandoned,  and  others  who  are 
not;  they  have  separate  play-grounds  and  separate  class-rooms. 
Do  I  understand  you  to  say  that  the  inmates  of  the  House  of 
the  Good  Shepherd  proper  are  kept  separate  from  the  Chicago 
Industrial  School  children?  No,  sir;  he  did  not  ask  me  that 
question;  the  children  are  classified;  each  class  may  contain 
children  of  both  institutions." 

The  following  is  another  portion  of  Brenan's  evidence: 
'^  Where  is  the  Chicago  Industrial  School  for  Girls?  and  where 
does  the  president  reside?  The  children  are  kept  in  the  House 
of  the  Good  Shepherd.  Where  is  the  Chicago  Industrial  School 
for  Girls?  I  answered  that  by  telling  you  where  they  are  kept 
You  say  that  you  kept  the  children  in  the  House  of  the  Good 
Shepherd  and  the  St.  Joseph's  Orphan  Asylum?  Yes,  sir.  I 
am  now  asking  you  where  the  Chicago  Industrial  School  for 
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Girls  is?  I  suppose,  as  far  as  that  is  concerned,  it  is  there  in 
those  two  institutions.  Anywhere  else  that  you  know  of?  Not 
that  I  know  of  Then  the  president  of  the  Chicago  Industrial 
School  presides  over  its  destinies  at  the  House  of  the  Good 

Shepherd?    Yes,  sir She  was  connected  with  the  House 

of  the  Good  Shepherd  prior  to  the  organization  of  the  in- 
dustrial school She  had  general  management  of  the 

House  of  the  Good  Shepherd.  What  are  her  duties  there  now? 
I  think  about  the  same.  You  are  acquainted  with  the  record- 
ing secretary  of  the  Chicago  Industrial  School,  are  you  not? 

Yes,  sir Shewasassociated  with  the  other  sisters  in  the 

management  of  the  House  of  the  Good  Shepherd  prior  to  the 
organization  of  the  Chicago  Industrial  School.  I  think  she 
was  in  charge  of  certain  classes,  or  assistant  probably  in  charge 
of  certain  classes.  What  is  the  nature  of  her  duties  there  now  ? 
I  think  about  the  same." 

The  witness  Nelson  says:  '*  I  deemed  it  necessary  to  find 
the  industrial  school,  and  went  on  a  mission  in  that  direction, 
first  being  told  that  it  was  at  the  House  of  the  Good  Shepherd 
and  the  St.  Joseph's  Orphan  Asylum;  I  went  to  the  House  of 
the  Good  Shepherd,  and  spent  a  day  looking  for  the  industrial 
school,  and  finding  no  such  school  there,  I  objected  to  the 

payment  of  the  bills I  am  clear  in  my  recollection  of 

that  fact  that  I  failed  to  find  the  industrial  school I 

made  a  great  many  inquiries  of  the  officers  and  persons  in 
charge  of  the  House  of  the  Good  Shepherd  as  regards  the  in- 
dustrial school;  I  found  nothing  to  indicate  which  were  the 
children  of  the  industrial  school;  they  were  mixed  with  the 
children  of  the  House  of  the  Good  Shepherd  in  different  de- 
partments." 

The  witness  Wines  says:  ^'The  mother  superior  volun- 
teered the  remark  that  none  of  the  children  committed  by  the 
county  court  were  in  the  department  for  magdalens;  all  the 
other  inmates  were  in  the  other  two  departments,  and  I  do 
not  think  there  was  any  distinction  made;  I  saw  nothing  that 
indicated  it" 

Between  December  11, 1885,  and  April  1, 1886,  the  sum  of 
$2,604.34  was  claimed  to  be  due  to  the  Chicago  Industrial 
School  for  Girls  from  the  county  of  Cook,  for  tuition,  etc.,  and 
clothing,  which  are  admitted  on  the  face  of  the  bills  to  have 
been  furnished  entirely  by  the  two  Catholic  institutions.  The 
county  paid  the  amount  in  the  spring  and  summer  of  1886. 
Johanna  Williams  acknowledged  its  receipt.    Two  hundred 
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and  ninety  dollars  were  paid  for  attorneys'  fees.  Of  ihe 
maining  $2,814.34,  $1,035.36  were  paid  to  the  St  Joseph's 
Orphan  Asylum,  and  $1,278.98  to  the  House  of  the  Good 
Shepherd. 

In  the  record  of  the  proceedings  of  the  Chicago  Indastrial 
School  for  Girls,  the  secretary  sets  forth  itemized  bills  of 
amounts  claimed  to  be  due  on  account  of  tuition,  clothing, 
etc.,  of  girls  committed  to  the  school,  for  the  quarterly  periods 
succeeding  April  1, 1886.  As  to  amount  due  on  July  1,  1886, 
the  entry  is  as  follows:  — 

''  The  bill,  which  amounts  to  $3,449.64,  is  to  be  divided  bb 
follows:  —  ^ 

"  Srs.  of  St.  Joseph $1,767  33 

"Srs.  of  the  Good  Shepherd 1,692  31 

'•Total $3,449  64" 

All  the  other  bills  are  made  out  in  the  same  way.  The 
total  of  the  amounts  to  be  paid  out  of  each  bill  to  the  House 
of  the  Good  Shepherd  and  the  St.  Joseph's  Orphan  Asylum, 
and  to  the  attorney  who  looks  after  the  commitments,  equals 
in  every  case  the  amount  of  the  bill  presented  to  the  county. 
The  industrial  school  as  such  gets  nothing. 

In  the  stipulation  of  counsel  as  to  facts,  it  is  admitted  ^'  that 
said  moneys  so  received  by  the  House  of  the  Good  Shepherd 
and  St.  Joseph's  Orphan  Asylum  [the  $2,314.34  above  named] 
were  by  such  institutions  respectively  mingled  with  and  used 
with  other  funds  belonging  to  them,  and  under  the  direction 
of  the  managing  officers  or  persons  in  control  thereof." 

In  the  stipulation  it  is  furthermore  admitted  that  the  girls 
committed  by  the  county  court  from  April  1,  1886,  to  June  4, 
1887,  and  for  whose  tuition  and  clothing  this  suit  is  brought^ 
''were,  for  the  times  charged,  respectively  in  either  the  build- 
ing belonging  to  the  House  of  the  Good  Shepherd  or  that 
belonging  to  St.  Joseph's  Orphan  Asylum,  and  were  supported 
and  clothed  by  those  institutions  respectively,  together  with 
all  the  other  inmates  thereof,  out  of  the  funds  of  said  institu- 
tions, of  which  the  moneys  paid  by  the  county  were  a  portion, 
and  to  which  funds  the  moneys  to  be  received  in  this  suit  are 
to  be  contributed." 

It  is  further  admitted  that  about  seventy-three  girls,  who 
were  committed  to  the  Chicago  Industrial  School  for  Girls  by 
the  county  court,  were  already  in  the  House  of  the  Good 
Shepherd  and  the  St.  Joseph's  Orphan  Asylum  at  the  times 
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of  such  commitmentB.  In  other  words,  being  already  inmates 
of  those  institutions,  they  were  taken  to  the  county  court  and 
adjudged  to  be  dependent  girls,  and  at  once  returned  to  those 
institutions,  and  thereafter  the  county  was  charged  with  ten 
dollars  per  month  for  the  tuition  of  each  of  them,  and  fifteen 
dollars,  or  twenty  dollars,  or  twenty-five  dollars  for  clothing  for 
each  of  them.  We  so  understand  the  following  clause  in  the 
stipulation:  "That  at  the  times  of  committal  of  the  following 
named  girls — that  is  to  say,  Katie  Boyle  (and  seventy-two 
others  whose  names  appear  on  stipulation) — by  the  county 
court  to  the  Chicago  Industrial  School,  they  had  been  and 
were  under  the  charge  of  the  House  of  the  Good  Shepherd,  or 
St.  Joseph's  Orphan  Asylum,  having  been  received  into  one  of 
those  institutions  prior  to  the  times  of  such  committal  to  the 
Chicago  Industrial  School  for  Girls."  It  is  also  shown  by  the 
evidence  that  nineteen  other  girls,  who  had,  been  fined  by 
police  justices  and  sent  to  the  House  of  the  Good  Shepherd  on 
account  of  such  fines,  were  declared  dependent  by  the  county 
court  under  the  industrial  school  act,  and  returned  to  the 
House  of  the  Good  Shepherd  under  the  commitments  pro- 
vided for  in  that  act.  That  is  to  say,  being  already  in  that  in- 
stitution by  reason  of  the  fines  imposed  upon  them,  they  were 
recommitted  to  its  walls  because  adjudged  to  be  dependent 
girls. 

From  this  review  of  the  evidence,  we  are  forced  to  the  con- 
clusion that  the  payment  by  the  county  of  the  money  sought 
to  be  recovered  in  this  suit  will  be  a  payment  in  support  of 
schools  controlled  by  a  church,  and  in  aid  of  a  sectarian  pur- 
pose. Even  if  this  conclusion  be  too  broadly  stated,  there  is 
Btiir  another  view  which  brings  the  facts  of  the  case  within 
the  terms  of  section  3.  That  section  forbids  any  payment  *4n 
aid  of  any  church."  The  two  institutions  in  question  are  ad- 
mitted to  be  under  the  control  of  two  orders  of  the  Roman 
Catholic  Church.  As  we  understand  it,  these  orders  are  a 
part  of  the  machinery  of  that  church.  Therefore,  what  is  paid 
to  aid  them  is  paid  in  aid  of  a  church. 

The  same  conclusion  follows  from  an  examinatioa  of  the  act 
of  May  28,  1879,  and  an  application  of  its  various  provisions 
to  the  peculiar  circumstances  of  this  case. 

The  Chicago  Industrial  School  for  Girls,  as  it  appears  in  the 
record  before  us,  is  not  such  an  institution  as  is  entitled  to 
avail  itself  of  those  provisions.  It  has  never  established, 
maintained,  or  carried  on  an  industrial  school  for  girls,  as 
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contemplated  by  the  first  section  of  the  Aci,  It  has  never 
provided  a  home  and  proper  training-school  for  the  girls  com- 
mitted to  its  charge,  as  required  by  the  second  section.  It 
was  not  the  intention  of  the  act  that  the  duties  required  of 
the  schools  therein  mentioned  should  be  performed  by  otlier 
institutions  not  organized  as  industrial  schools.  Its  design 
was  that  each  industrial  school  should  maintain  a  home  of  its 
own,  and  superintend  the  training  of  its  own  scholars.  The 
eleventh  section  is  the  only  one  which  has  reference  to  the 
care  of  any  of  the  girls  by  outside  parties.  That  section  pro- 
vides for  placing  an  inmate  in  the  home  of  a  good  citizen,  or 
for  her  adoption  by  a  person  of  good  character,  or  for  binding 
her  to  a  reputable  person  as  an  apprentice  or  a  servant,  sub- 
ject to  the  right  of  the  "officers  and  trustees"  of  the  school  to 
see  that  she  is  properly  treated,  and  to  take  her  back  into 
their  own  custody  in  case  of  her  ill  treatment.  The  specifica- 
tion in  this  way  of  a  particular  mode  for  placing  the  inmates 
under  the  control  of  outside  parties  excludes  the  idea  that  it 
was  the  intention  of  the  act  to  permit  any  other  mode. 

The  schools  therein  named  have  no  power  to  relinquish  the 
care  and  guardianship,  which  they  are  themselves  required  to 
exercise,  or  to  intrust  to  others  the  instruction  and  training 
which  they  are  themselves  required  to  give.  The  word  '^pro- 
vide/' as  used  in  the  act,  does  not  mean  that  the  education  of 
the  pupils  can  be  surrendered  to  another  corporation,  but  that 
the  industrial  school  shall  adopt  all  proper  means  for  accom- 
plishing the  object  of  its  organization,  under  the  direction  of  its 
own  officers,  and  upon  premises  in  its  own  control.  This  suffi- 
ciently appears  from  the  language  of  the  act 

The  fourth  section  provides  for  the  entry  of  an  order  by  the 
judge,  "  that  such  infant  be  committed  to  an  industrial  school, 
etc.,  ....  to  be  in  such  school  kept  and  maintained."  These 
words  imply  that  the  school  must  be  a  place,  and  must  be  car- 
ried on  in  a  building.  It  is  not  sufficient  that  it  have  a  char- 
ter and  a  formal  organization.  A  person  cannot  be  kept  and 
maintained  in  a  mere  corporation  which  has  no  mIim, — no 
habitation, — which  is  nothing  more  than  a  mere  corporate 
entity.  The  appellee  never  had  a  building  in  which  such  in- 
fants could  be  kept  and  maintained.  They  were  kept  and  main- 
tained in  the  two  institutions  already  mentioned. 

By  the  sixth  section,  the  warrant  directs  the  person  desig- 
nated for  that  purpose  by  the  judge  to  take  the  dependent 
girl  "and  convey  her  to  the Industrial  School  for  Girls," 
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•etc.  In  the  case  at  bar  the  warrants  gave  directions  to  conyej 
to  the  Chicago  Industrial  School  for  Girls.  There  was  no  such 
school.  The  girls  were  conveyed  to  the  house  and  asylum 
aforesaid.  The  seventh  section  provides  that  '*upon  receiving 
the  dependent  girl,  the  matron  of  the  school  shall  indorse  upon 
the  warrant"  a  receipt  for  the  girl  named  therein.  The  re- 
<^eipts  upon  the  warrants  in  this  case  are  signed,  *' Johanna 
Williams,  matron."  The  proof  shows  that  this  lady  was  the 
matron  and  secretary  of  the  House  of  the  Good  Shepherd. 
The  records  of  the  proceedings  of  the  Chicago  Industrial 
School  for  Girls  do  not  show  that  she  was  elected  to  any  other 
position  in  the  latter  corporation  than  that  of  recording  secre- 
tary. In  the  stipulation,  however,  she  is  spoken  of,  in  another 
connection,  as  '*the  recording  secretary  and  matron  of  the 
plaintiff." 

The  eighth  section  prescribes  ^Hhe  fees  for  conveying  a  de- 
pendent girl  to  an  industrial  school  for  girls."  The  ninth 
makes  it  the  duty  of  the  judge  to  see  that  every  girl  committed 
*'  shall,  at  the  time  she  is  conveyed  to  the  school,  be  furnished  " 
with  certain  clothing.  The  fourteenth  provides  for  the  same 
visitation,  inspection,  and  supervision  by  the  board  of  state 
commissioners  of  public  charities  *'  as  the  charitable  and  penal 
institutions  of  the  state."  Such  commissioners  are  required 
to  inquire  and  examine  into  'Uhe  condition  of  the  buildings, 
grounds,  and  other  property  connected  therewith":  Hurd's 
Bev.  Stats.  1885,  p.  200.  All  these  expressions,  and  others  that 
might  be  mentioned,  show  the  meaning  of  the  law  to  be,  that 
these  industrial  schools  must  be  conducted  in  buildings  or  on 
premises  in  their  own  possession  and  under  their  own  control. 

The  tenth  section  of  the  act  requires  that  *'  the  officers  and 
trustees  of  any  industrial  school  for  girls  in  this  state  shall 
receive  into  such  school  all  girls  committed  thereto  under  the 
provisions  of  this  act,  and  shall  have  the  exclusive  custody, 
care,  and  guardianship  of  such  girls."  Such  custody,  care, 
and  guardianship  cannot  be  exclusive  if  they  are  confided  to 
another  corporation,  or  exercised  in  conjunction  with  another 
corporation.  In  the  present  case  the  girls  committed  to  the 
Chicago  Industrial  School  for  Girls  were  not  only  taken  to  the 
house  and  asylum  above  mentioned,  but  were  mingled  with 
the  other  inmates  of  those  institutions,  and  placed  in  the  same 
classes  with  them,  except  that  the  abandoned  girls  were  kept 
separate  from  the  rest.  By  the  tenth  section,  also,  the  offi* 
cers  and  trustees  of  the  industrial  school,  and  no  other  per- 
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sons,  are  xequired  to  provide  for  the  support  and  comfort  of 
their  inmates,  and  '*  to  instruct  them  in  such  branches  of  use* 
ful  knowledge  as  may  be  suited,"  etc.,  and  to  prescribe  the 
tasks  necessary  for  "their  education  and  training."  These 
are  duties  which  cannot  be  delegated  under  the  terms  of  the 
act  in  question.  The  corporations  charged  with  their  perform- 
ance are  supposed  to  be  peculiarly  fitted  therefor.  It  is  for 
this  reason  that  only  those  corporations  which  obtain  the 
consent  of  the  governor  can  avail  themselves  of  the  provisions 
of  the  act. 

Even  if  the  Chicago  Industrial  School  for  Girls  had  the 
power  to  make  a  contract  with  the  two  institutions  in  question 
for  taking  care  of  the  dependent  girls,  and  furnishing  them 
with  a  home  and  with  instruction  and  training  and  with  neces* 
sary  clothing,  yet  there  is  nothing  in  the  record  to  show  that 
there  was  any  such  contract,  either  express  or  implied.  On 
the  contrary,  the  Chicago  Industrial  School  for  Girls  merely 
stood  for  those  institutions,  and  was  nothing  more  than  an« 
other  name  for  them.  Its  officers  were  their  officers.  Its  prem* 
ises  were  their  premises.  Its  training  was  their  training.  If 
money  was  paid  to  it,  snch  money  went  to  them.  If  girls  were 
committed  to  it,  such  girls  were  taken  to  their  buildings.  If 
there  was  a  receipt  for  a  girl  committed  to  it,  or  for  clothing 
furnished  by  it,  such  receipt  was  signed  by  their  matron. 
There  are  in  the  record  about  122  bills  for  clothing  furnished, 
made  out  against  the  county  of  Cook  in  the  name  of  the  Chi- 
cago Industrial  School  for  Girls,  each  for  the  articles  of  cloth- 
ing mentioned  in  section  9  of  the  industrial  school  act,  and 
each  signed  by  "  Johanna  Williams,  matron."  Each  bears  a 
date  later  by  a  month  or  more  than  the  date  of  the  commitment 
therein  mentioned.  Some  of  the  bills  are  for  fifteen  dollars 
each,  some  for  twenty  dollars  each,  and  some  for  twenty-five 
dollars  each.  Each  has  attached  to  it  a  certificate  of  the 
county  judge,  certifying  ''  that  the  above  bill  of  expense  for 
clothing  furnished  by  the  Chicago  Industrial  School  for  Girls 

to ,  a  dependent  girl  under years  of  age,  committed 

to  said  school,  is  proper,  and  the  county  treasurer  of  said 
county  is  hereby  directed  and  authorized  to  pay  the  same." 
And  yet  it  is  admitted  in  the  stipulation  above  quoted  that  the 
122  girls  whose  names  appear  in  these  bills  *'  were  supported 
and  clothed  by  those  institutions,"  that  is  to  say,  by  the  House 
of  the  Good  Shepherd  and  the  St.  Joseph's  Orphan  Asylum. 
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It  otherwise  appears  in  the  record  that  all  the  clothing  specified 
in  these  bills  was  furnished  by  those  two  institutions. 

We  are  therefore  of  the  opinion  that  the  trial  judge  erred  in 
refusing  to  hold  as  law  the  written  propositions^  which  main- 
tain that,  under  the  facts  of  this  case,  the  payment  of  the 
money  sued  for  would  be  a  violation  of  section  3  of  article  8 
of  the  constitution.  A  constitutional  mandate  cannot  be 
circumvented  by  indirect  methods.  Under  our  form  of  gov- 
emmenty  church  and  state  are  not  and  never  can  be  united. 
The  former  must  pursue  its  mission  without  aid  from  the 
latter. 

It  is  recorded  in  the  national  constitution  that ''  Congress 
shall  make  no  law  respecting  an  establishment  of  religion.'^ 
An  eminent  law  writer  says:  ''Those  things  which  are  not 
lawful  under  any  of  the  American  constitutions  may  be  stated 
thus :  ....  2.  Compulsory  support,  by  taxation  or  otherwise, 
of  religious  instruction.  Not  only  is  no  one  denomination  to 
be  favored  at  the  expense  of  the  rest,  but  all  support  of  re- 
ligious instruction  must  be  entirely  voluntary":  Cooley's 
Constitutional  Limitations,  6th  ed.,  580.  The  women  whose 
names  are  written  in  this  record  are  animated  by  the  purest 
motives.  They  are  engaged  in  the  best  and  holiest  of  all 
works, — that  of  reforming  the  wicked  and  caring  for  the  un- 
fortunate. We  agree  with  counsel  for  appellee  that  they  do 
their  work  faithfully  and  well.  It  is  so  shown  by  the  proofs. 
But  it  is  none  the  less  true  that,  by  the  command  of  the  con- 
stitution, no  county  ''  shall  ever  ....  pay,  from  any  public 
fund  whatever,  anything  ....  to  help  support  or  sustain  any 
school  ....  controlled  by  any  church."  It  is  not  for  us  to 
discuss  the  wisdom  or  unwisdom  of  this  prohibition.  There  it 
is,  couched  in  terms  so  emphatic  that  it  cannot  fail  to  chal- 
lenge attention.  Any  scheme,  even  though  hallowed  by  the 
blessing  of  the  church,  that  surges  against  the  will  of  the 
people  as  crystallized  into  their  organic  law,  must  break  in 
pieces,  as  breaks  the  foam  of  the  sea  against  the  rock  on  the 
shore. 

It  is  objected,  however,  that  the  defense  set  up  by  the 
county  in  the  case  at  bar  cannot  be  made  in  an  action  of  this 
kind.  The  objection  is,  that  the  appellee  was  a  corporation 
de  Jaeio;  that  the  dependent  girls  were  committed  to  it;  that, 
as  a  result  of  such  commitments,  they  were  taught,  cared  for, 
and  clothed;  that  a  corporate  body  de  facto  cannot,  in  the 
language  of  counsel,  ''  have  its  organixation  questioned  col- 
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laterally  in  an  action  of  this  character,  and  that,  if  its  organi- 
zation is  defective,  or  if  it  fails  to  comply  with  its  charter 
requirements,  writs  of  quo  warranto  or  scire  faeiaa  may  be 
directed  against  it  to  prevent  its  further  action."  We  do  not 
think  the  objection  is  well  taken. 

The  county  is  required  to  make  payment  for  the  tuition, 
etc.,  of  dependent  girls,  '*  to  the  industrial  school  for  girls  to 
which  they  may  be  committed."  It  is  not  bound  to  pay  an 
industrial  school  to  which  they  are  not  committed.  It  is  not 
sufficient  that  the  county  judge  orders  them  to  be  committed. 
They  must  be  actually  taken  to  the  school  and  placed  within 
its  building.  Has  not  the  county  board  the  right  to  inquire 
whether  the  girls  have  been  committed  to  such  a  school  or 
not?  The  board  is  required  to  pay  ten  dollars  per  month  for 
each  girl,  "  upon  the  proper  officer  rendering  proper  accounts 
therefor  quarterly."  Has  not  the  board  the  power,  in  order  to 
determine  whether  the  accounts  are  "  proper "  or  not,  to  ex- 
amine and  see  whether  tuition  has  been  furnished  for  the 
number  of  months  mentioned  in  the  accounts?  The  order  of 
the  judge  directs  that  the  girl  shall  be  '^kept  and  main- 
tained "  in  the  school  until  she  is  eighteen  years  old,  "  unless 
sooner  discharged,"  etc.  The  board  can  certainly  inquire 
into  the  condition  of  affairs,  to  ascertain  whether  or  not  the 
girl  has  been  kept  and  maintained,  as  ordered  by  the  court, 
and  how  long  she  was  so  kept  and  maintained  before  her 
discharge. 

If  the  board,  upon  examination,  finds  that  the  girls  have 
never  been  taken  to  any  industrial  school  for  girls,  but  that 
they  have  been  taken  to  and  kept  and  maintained  in  two 
institutions  that  are  not  industrial  schools  for  girls,  and  to 
whose  care  and  keeping  no  industrial  school  for  girls  has  any 
power  to  transfer  them,  then  it  becomes  a  serious  question 
whether  there  is  any  authority  for  allowing  the  accounts  ren- 
dered and  ordering  them  paid  out  of  the  county  treasury. 
The  proceeding  is  statutory,  and  the  statute  must  be  strictly 
adhered  to.  The  case  is  not  one  of  an  ordinary  debt  due  to 
an  ordinary  corporation.  The  statute  itself  defines  the  debt 
to  bo  paid,  and  who  is  to  pay  it,  and  to  whom  it  is  to  be  paid. 

But,  independently  of  these  considerations,  the  defense  of 
the  county  does  not  rest  altogether  upon  the  want  of  power  in 
the  appellee  to  turn  over  the  performance  of  its  duties  to  two 
sectarian  institutions,  but  upon  the  want  of  power  in  appel- 
lant to  pay  money  to  tliose  institutions.    It  is  not  contended 
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by  the  coanty  that  the  organization  of  appellee  was  defective; 
on  the  contrary/ it  seems,  upon  the  face  of  the  papers,  to  have 
been  organized  in  strict  conformity  to  the  statutory  require- 
ments. The  constitution  forbids  the  county  to  pay;  the  de< 
fense  is  grounded  more  upon  this  constitutional  prohibition,  as 
controlling  the  action  of  the  defendant  in  the  suit,  than  upon 
Buch  want  of  power  or  abuse  of  power  as  affects  the  position 
of  the  plaintiff  in  the  suit. 

If  the  views  already  expressed  are  correct,  a  pftyment  of 
this  money  by  the  county  will  be  a  violation  of  the  constitu- 
tion. Will  there  be  any  less  a  violation  of  the  constitution 
because  hereafter  a  quo  warranto  proceeding  is  instituted 
against  appellee  resulting  in  an  ouster  from  all  its  franchises? 
Suppose  tiisi  a  corporation  organized  for  a  lawful  purpose 
maintains  and  operates  a  gambling  institution,  and  brings 
suit  upon  a  note  payable  to  its  own  order  and  given  to  it  for  a 
lawful  debt.  The  maker  of  the  note  cannot  defend,  on  the 
ground  that  the  plaintiff  is  perverting  its  powers  by  running 
a  gambling  establishment.  That  matter  must  be  inquired 
into  by  the  writ  of  qxio  toarranto  or  scire  facias.  But  if  the 
note  in  question  had  been  given  for  a  gambling  debt,  that  fact 
oould  be  set  up  as  a  defense,  because  the  statute  makes  such 
a  note  absolutely  void;  and  the  defense  would  be  none  the 
less  good  because  there  was  also  a  proper  case  for  a  quo  t^ar- 
ranto  proceeding  on  account  of  the  abuse  or  misuse  of  corpo- 
rate powers. 

So  if  an  industrial  school  that  has  availed  itself  of  the  pro- 
viaions  of  the  act  is  guilty  of  the  misuse  or  non-use  of  its 
powers,  and  brings  suit  against  a  county  upon  a  contract 
which  the  latter  can  lawfully  make,  perhaps  a  defense  cannot 
be  maintained  solely  upon  the  ground  that  the  school  is  vio- 
lating its  charter;  the  proper  proceeding  to  test  that  question 
may  be  ftto  u>arranto.  But  if  the  contract  sued  upon  is  a  con- 
tract by  a  county  to  pay  money  out  of  the  pnblic  funds  in  aid 
i)f  a  sectarian  purpose,  it  is  absolutely  void,  as  the  constitu- 
tional prohibition  against  paying  money  is  equally  a  prohibi- 
tion against  a  contract  to  pay  money.  Can  it  be  doubted  that 
the  void  character  of  such  a  contract  can  be  set  up  as  a  de- 
fense to  the  suit,  notwithstanding  the  fact  that  good  grounds 
may  also  exist  for  a  qtio  warranto  proceeding?  If,  in  the  case 
at  bar,  there  is  any  contract,  express  or  implied,  or  arising  out 
of  the  provisions  of  the  act  of  May  28,  1879,  between  Cook 
County  and  these  two  sectarian  institutions  operating  under 
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uppellee's  name,  then  such  contract  is  void,  because  the  con- 
sideration on  which  it  is  based  is  forbidden*  by  the  constita- 
tion  as  being  against  public  policy.  But  is  there  any  contract 
with  the  county  to  pay  the  money  sued  for  in  this  action? 

The  act  of  May  28,  1879,  provides  that,  upon  petition  filed, 
a  jury  may  be  called  to  determine  whether  a  female  infant 
is  a  dependent  girl,  and  if  there  is  a  verdict  that  she  is,  the 
county  judge  may  order  her  to  be  committed  to  an  industrial 
school  for  girls,  etc.  But  the  act  nowhere  provides  that  the 
county  may  appear  in  the  proceeding,  nor  does  it  seem  to 
contemplate  that  the  county  has  any  right  to  appear.  The 
judgments  of  commitment  in  this  record  recite  that  the  county 
of  Cook  was  present  by  its  attorney.  But  the  presence  of  a 
county  attorney  is  not  shown  anywhere  in  the  record  except 
by  these  recitals  in  the  judgments. 

Section  9  as  amended  says  that  "  for  the  tuition,  mainte* 
nance,  and  care  of  dependent  girls,  the  county  from  which 
they  are  sent  shall  pay  to  the  industrial  school  for  girls,  to 
which  they  may  be  committed,  for  each  dependent  girl  under 
eighteen  years  of  age,  the  sum  of  ten  dollars  per  month.  And 
upon  the  proper  officer  rendering  the  proper  accounts  therefor 
quarterly,  the  county  board  shall  allow  and  order  the  same 
paid  out  of  the  county  treasury."  As  the  county  is  not  al* 
lowed  to  appear  in  the  proceedings  to  commit  the  dependent 
girls,  it  has  no  opportunity  to  contest  these  bills  for  tuition 
except  in  suits  brought  for  their  collection.  The  adjudication 
of  the  county  court  involves  no  other  question  than  that  the 
girl  is  dependent,  and  should  be  committed  to  a  certain  flchooL 
The  judgment  of  that  court  does. not  determine  that  the 
county  must  pay.  The  obligation  of  the  county  to  pay  is  de- 
rived from  the  language  of  the  law  itself. 

If,  on  the  one  side,  a  statute  directs  the  county  board  to  pay 
money  to  a  school,  which  appears,  not  on  the  face  of  the  stat- 
ute, but  from  outside  proof,  to  be  controlled  by  a  church,  and 
if,  on  the  other  side,  the  constitution,  in  a  self-executing  pro- 
vision, directs  the  county  board  not  to  pay  money  to  such  a 
school,  which  direction  is  to  be  followed?  We  answer  unhesi- 
tatingly, the  latter.  When  the  constitution  says:  '^  You  must 
not  pay,"  it  must  be  obeyed  in  preference  to  a  statute  which 
says,  '^  You  must  pay."  And  this  is  true  not  only  where  the 
statute  on  its  face  is  in  conflict  with  the  constitotioual  pro- 
vision, but  also  in  a  case  where  an  attempt  to  apply  the  stat- 
ute to  a  given  state  of  facts  gives  rise  to  a  violation  of  such 


Sept.  1888.]    CiouNTT  of  Cook  v.  Industrial  School.     407 

provision.  We  are  therefore  of  the  opinion  that,  upon  the 
fects  of  this  case,  the  act  of  May  28, 1879,  imposes  no  obliga* 
tion  upon  the  county  of  Cook  which  is  superior  to  its  oblige 
tion  to  obey  section  3  of  article  8  of  the  constitution. 

The  second  question  presented  for  our  consideration  relates 
to  the  jurisdiction  of  this  court,  and  arises  upon  a  motion 
made  by  the  appellee  to  dismiss  the  appeal  for  want  of  juris- 
diction, which  motion  was  reserved  until  the  hearing  of  the 
cause. 

The  eighty-eighth  section  of  the  practice  act  provides  that 
**  appeals  from  and  writs  of  error  to  circuit  courts,  etc.,  .... 
in  all  ...  •  cases  in  which  a  franchise  or  freehold,  or  the 
validity  of  a  statute,  or  construction  of  the  constitution,  is  in- 
volved, shall  be  taken  directly  to  the  supreme  court." 

And  appeal  may  lie  to  this  court  where  the  validity  of  a 
statute  is  involved,  and  an  appeal  may  also  lie  where  the  con- 
struction of  the  constitution  is  involved.  A  statute  may  be 
invalid  from  the  uncertainty  of  its  provisions,  but  ordinarily 
it  is  valid  if  it  conforms  to  the  constitution,  and  invalid  if  it 
does  not  ccmform  to  the  constitution.  It  is  manifest  that  the 
construction  of  the  constitution  may  be  involved  in  the  ques- 
tion of  the  validity  of  a  statute.  A  provision  of  the  constitu- 
tion may  be  of  such  doubtful  import  that  a  statute  would  be 
in  conflict  with  it  if  given  one  construction,  and  not  in  con- 
flict with  it  if  given  another  construction. 

The  question  of  the  construction  of  a  constitutional  provis- 
ion usually  arises  out  of  a  comparison  of  such  provision  with 
the  terms  of  a  statute  supposed  to  be  in  conflict  with  it.  But 
there  are  constitutional  provisions  which  are  self-executing, 
and  require  no  legislation  to  make  them  effectual:  East  St. 
Louis  V.  People  ex  rel.  Oundlaehf  124  111.  656.  Section  3  of  ar* 
tide  8,  as  aboue  quoted,  is  one  of  those  prohibitory  clauses 
which  execute  themselves:  Law  v.  PeopJs,  87  Id.  385.  It  is 
clear  that  a  question  of  the  construction  of  such  a  self-execut- 
ing clause  will  generally  arise  when  it  is  applied  to  a  given 
state  of  facts.  If  the  meaning  of  the  prohibition  contained  in 
auch  a  clause  is  perfectly  plain,  there  is  nothing  to  construe. 
But  if  there  is  a  doubt  as  to  the  meaning  of  any  word  or  phrase 
when  applied  to  the  proven  facts,  then  a  case  for  construction 
has  arisen. 

One  of  the  propositions  refused  by  the  court  below  attempts 
to  define  what  is  a  *^ sectarian  purpose,"  as  those  words  are 
used  in  section  3  of  article  8.    It  collates  certain  facts  as  above 
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narrated,  and  then  states  that  if  the  court  finds  these  facts  to 
be  established  by  the  evidence,  ''  then  the  court  finds,  as  a 
matter  of  law,  that  the  payment  of  the  account  claimed  would 
be  in  aid  of  a  sectarian  purpose,"  etc.  One  state  of  facts  might 
reveal  a  sectarian  purpose,  and  another  state  of  facts  might 
not  reveal  a  sectarian  purpose.  When  a  proposition  presents- 
the  hypothesis  that  certain  proven  circumstances  constitute- 
and  make  up  a  sectarian  purpose,  then  there  is  involved  a 
construction  of  the  word  "  sectarian  "  as  used  in  the  constitu- 
tipn. 

This  precise  point  was  considered  in  State  of  Nevada  v.  Hal^ 
locky  supra.  In  regard  to  the  provision  of  the  Nevada  consti- 
tution, which  has  already  been  set  forth,  the  court  in  that  case- 
say:  ^'  The  amendment  to  the  constitution  above  quoted  wa» 
intended  to  be  self-acting.  It  requires  no  legislation  to  be- 
come operative The  object  of  construetion,  as  ap- 
plied to  a  written  constitution,  is  to  give  effect  to  the  intent  of 

the  people  in  adopting  it In  this  case  there  is,  in  one 

sense,  no  ambiguity.  It  is  plain  that  no  public  funds  can  b» 
used  for  sectarian  purposes;  but  it  is  not  plain,  from  the  amend- 
ment itself,  what  the  people  meant  by  the  words '  sectariaa 
purposes.'"  The  learned  chief  justice  then  proceeds  to  exam* 
ine  the  legislation  of  the  state,  and  the  facts  of  the  case  ia 
hand,  to  determine  the  meaniug  of  the  words. 

Another  proposition  refused  by  the  trial  court  presents  the- 
question  whether  section  3  of  article  8  shall  be  construed  to- 
mean  that  the  county  shall  not  pay  anything  directly  to  the- 
school  controlled  by  a  church,  or  whether  it  shall  be  construed 
to  mean  also  that  such  payment  must  not  be  made  indirectly 
to  another  corporation  for  the  benefit  of  the  school  so  controlled 
by  a  church.    To  determine  whether  or  not  the  indirect  method 
already  explained,  by  which  money  is  to  be  taken  out  of  the^ 
county  treasury  in  the  name  of  the  Chicago  Industrial  School 
for  Girls,  and  passed  over  to  the  House  of  the  Good  Shepherd 
and  the  St.  Joseph's  Orphan  Asylum,  comes  within  the  prohi- 
bition of  section  3,  involves  an  interpretation  of  the  meaning 
of  that  section,  and,  by  consequence,  a  construction  of  tbe^ 
constitution. 

But  the  refused  propositions  also  present  a  definition  of  what 
is  meant  in  section  3  by  a  payment  *"  in  aid."  It  is  stren- 
uously contended  by  counsel  that  section  3  was  only  intended 
to  prohibit  gifts  or  donations,  and  that  it  refers  to  '*  state  sop- 
port,  gifts  by  way  of  aid,"  and  "  appropriations  to  be  used  by 
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managers  of  religious  institutions  without  restraint  or  liability 
to  account.''  The  theory  seems  to  be,  that  even  if  the  two 
institutions  are  controlled  by  a  church,  and  are  to  be  the  re- 
cipients of  all  the  money  paid  to  appellee,  yet  neither  they  nor 
their  purposes  are  aided  by  such  payment,  provided  only  there 
is  a  consideration  for  the  money  paid.  It  is  said  that  thc8«» 
institutions  furnish  tuition  and  clothing  in  return  for  the 
money  received  by  them,  and  that  as  they  earn  what  they 
get,  and  are  not  the  recipients  of  any  gift  or  donation,  nothing 
is  paid  in  their  "  aid,"  "  or  to  help  support  or  sustain  "  them. 
The  refused  propositions  assert  the  contrary  of  the  view  thus 
contended  for.  The  determination  of  their  correctness  or  in- 
correctness requires  an  interpretation  of  the  language  of  sec- 
tion 3,  and  therefore  necessarily  involves  a  ^'  construction  of 
the  constitution." 

The  second  clause  of  section  3  provides  that  no  grant  or 
donation  of  land,  money,  or  other  personal  property  shall  ever 
be  made  to  any  church  or  for  any  sectarian  purpose  by  the 
state,  that  is,  the  general  assembly,  or  any  such  public  cor- 
poration, that  is,  any  county,  city,  town,  township,  or  school 
district,  etc.  The  first  clause  says  that  neither  the  state  nor 
any  such  public  corporation  shall  ever  make  any  appropriation 
or  pay  from  any  public  fund  whatever  anything  in  aid  of  any 
church  or  sectarian  purpose.  Evidently  the  second  clause  was 
intended  to  prohibit  something  dififerent  from  the  first  clause. 
The  second  prohibits  grants  and  donations,  the  first,  appropria- 
tions and  payments  *^  in  aid."  If  the  appropriations  and  pay- 
ments mentioned  in  the  first  clause  mean  simply  '*  donations," 
and  nothing  more,  then  it  was  surplusage  to  add  the  second 
clause  to  the  section.  Upon  the  plainest  principles  of  con- 
Btruction,  the  first  clause  has  reference  to  a  different  kind  of 
aid  from  that  to  be  derived  from  donations.  Its  language  is 
comprehensive  enough  to  embrace  all  appropriations  and  pay- 
ments, whether  based  on  a  consideration  or  not. 

It  cannot  be  said  that  a  contribution  is  no  aid  to  an  insti- 
tution because  such  contribution  is  made  in  return  for  services 
rendered  or  work  done.  A  school  is  aided  by  the  patronage 
of  its  pupils,  even  if  they  do  pay  for  their  tuition.  Because  the 
customers  of  a  merchant  pay  for  their  goods,  it  is  none  the 
less  true  that  his  business  is  aided  by  their  custom.  The  act 
under  discussion  is  entitled  ''An  act  to  aid  industrial  schools 
for  girls."  If  the  payment  by  the  county  of  ten  dollars  per 
month  on  account  of  each  dependent  girl  committed  to  such  a 
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school  is  no  aid  to  the  school  simply  because  "  tuition,  main- 
tenance,  and  care  "  are  furnished  in  return  for  such  payment, 
then  the  act  is  not  properly  entitled.    . 

The  doctrine  here  contended  for  is  an  exceedingly  dangeronp 
one.  In  County  of  McLean  v.  Humphreysy  104  111.  378,  it  ie 
intimated  by  this  court  that  the  state  is  under  obligations  to 
protect  and  educate  such  classes  of  female  infants  as  were  de- 
clared to  be  dependent  girls  by  section  8  of  the  act  of  May  28. 
1879,  as  that  section  stood  before  it  was  amended  on  June  26. 
1885.  Under  this  view,  the  industrial  schools  which  teacb 
and  care  for  such  girls  are  performing,  as  substitutes  for  the 
state,  a  duty  which  the  state  itself  is  bound  to  perform.  If 
they  are  entitled  to  be  paid  out  of  the  public  funds,  even 
though  they  are  under  the  control  of  sectarian  denominationB. 
simply  because  they  relieve  the  state  of  a  burden  which  if 
would  otherwise  be  itself  required  to  bear,  then  there  is  noth- 
ing to  prevent  all  public  education  from  becoming  subjected. 
by  hasty  and  unwise  legislation,  to  sectarian  influences.  Bj 
section  1  of  article  8  of  the  constitution  it  is  made  the  duty  ol 
the  state  to  provide  a  thorough  and  efficient  system  of  free 
schools.  If  statutes  are  passed,  under  which  the  management 
of  these  schools  shall  get  into  the  hands  of  sectarian  institti- 
tions,  then,  under  the  theory  contended  for,  the  prohibition  of 
the  constitution  will  be  powerless  to  prevent  the  money  of  the 
tax-payers  from  being  used  to  support  such  institutions,  inaa- 
much  as  they  will  render  a  service  to  the  state  by  performing 
for  it  its  duty  of  educating  the  children  of  the  people.  It  is  an 
untenable  position,  that  public  funds  may  be  paid  out  to  help 
support  sectarian  schools,  provided  only  such  schools  shall 
render  a  quid  pro  quo  for  the  payments  made  to  them.  The 
constitution  declares  against  the  use  of  public  funds  to  aid  seo* 
tarian  schools,  independently  of  the  question  whether  there  is  or 
is  not  a  consideration  furnished  in  return  for  the  fonds  so  used. 

There  is  nothing  in  the  doctrine  here  announced  which  con- 
flicts with  the  case  of  Millard  v.  Board  of  Education,  121  111. 
297.  There  the  proceeding  was  by  an  individual  tax-payer 
against  a  board  of  education,  and  a  majority  of  the  court  sus- 
tained the  act  of  the  board,  which  had  no  school-house,  io 
temporarily  leasing  the  basement  of  a  Catholic  church  for  the 
purpose  of  holding  one  of  the  public  schools  therein.  But  the 
board  did  not  part  with  its  control  of  the  school.  The  scholars 
were  taught  by  teachers  whom  the  board  appointed,  and  under 
a  system  of  instruction  which  the  board  prescribed. 
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Nor  do  the  reasons  here  given  for  sustaining  the  jurisdiction 
of  the  court  in  this  case  conflict  with  the  other  case  of  Millard 
V.  Board  of  Education^  116  III.  23.  There  the  opinion  ex- 
pressly states  ^at  no  question  of  the  validity  of  a  statute  or 
of  the  construction  of  the  constitution  was  raised.  But  here 
the  question  of  the  proper  construction  of  a  constitutional  pro* 
irision  is  directly  raised  upon  the  face  of  the  record. 

For  the  reasons  thus  stated,  the  motion  to  dismiss  the  ap- 
peal for  want  of  jurisdiction  is  overruled. 

Counsel  for  appellant  has  called  our  attention  to  the  changes 
made  in  section  8  of  the  act  of  May  28,  1879,  by  the  amend- 
ments to  that  section  passed  in  June,  1885.  By  the  latter, 
every  female  infant  shall  be  considered  a  dependent  girl  who 
shall  have  no  permanent  place  of  abode,  or  who  shall  not  have 
proper  parental  care  or  guardianship,  or  who  shall  not  have 
sufficient  means  of  subsistence,  and  if  the  parent  or  guardian 
of  the  girl  is  fit  to  have  the  custody  of  her,  the  petition  is  only 
required  to  state  that  "  the  father,  mother,  or  guardian  consents 
to  the  girl  being  found  dependent."  These  are,  indeed,  ex- 
traordinary provisions.  They  are  not  found  in  the  original  act. 
They  seem  almost  to  lay  the  foundation  for  the  establishment 
of  paternal  government.  They  appear  to  open  the  way  for 
many  parents  to  escape  their  obligations  to  support  their  chil- 
dren. If  the  counties  are  compelled  to  take  care  of  all  the 
children  whose  support  may  be  forced  upon  them  under  these 
broad  provisions,  there  is  danger  that  taxation  will  erelong 
become  so  burdensome  as  to  amount  almost  to  the  confiscation 
of  the  property  of  the  tax-payer. 

But  upon  the  question  as  to  whether  these  provisions  are 
ooQstitutional  or  not,  the  argument  of  counsel  is  not  full  enough 
to  sufficiently  advise  us,  and  we  have  no  time  at  present  to 
make  original  investigations.  We  therefore  pass  no  opinion 
opon  their  constitutionality. 

The  judgment  of  the  circuit  court  is  reversed. 


What  Govsirruns  a  Skotabxaii  InffrrrunoN  ob  Sobool. — Althoo^ 
thare  ia  a  dearth  of  cases  wherein  the  question  of  what  constttiitea  a  aeota- 
rian  aohool  or  institation  is  directly  adjudicated,  yet  there  are  cases  wherein 
tba  prineiple  which  is  at  the  foundation  of  constitutional  provisiona  similar 
to  that  of  Illinois  is  considered,  and  the  reasoning  of  those  cases  discloaea  the 
leaaon  of  the  ezistenoe  of  the  constitntional  provisions  in  qneetioiiy  and 
nsuwarily  aids  in  construing  them.  In  Massachusetts,  the  supreme  court 
dsdaiM  that  ''the  power  to  levy  taxes  is  founded  on  the  rights  duty,  and 
leaponaihflity  to  maintain  and  administer  all  the  governmental  fnnctioiia  of 
the  slate,  and  to  provide  for  the  paUic  welfare.    To  Jiutify  aay  ezereiaa  of 
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of  the  power  requires  that  the  expenditure  whieh  it  is  intended  to  meetsbAll 
be  for  some  pablio  servioey  or  some  object  which  concerns  the  pablie  wal£sr^ 
The  promotion  of  the  interests  of  individnals,  either  in  respect  of  property  or 
Imsinessy  although  it  may  resolt  incidentally  in  the  advancement  of  the  pub* 
lie  wtHhre,  is  in  its  essential  character  a  private  and  not  a  pnblic  object. 
....  The  incidental  advantage  to  the  pnblic  or  to  the  state  which  results 
from  the  promotion  of  private  interests  and  the  prosperity  of  private  enterprises 
or  business  does  not  justify  their  aid  by  the  use  of  public  money  raised  by 
taxation,  or  for  which  taxation  may  become  necessary  ":  Lowell  v.  Boston,  1 1 1 
Idass.  454»  460;  15  Am.  Rep.  39.    In  Holt  v.  Antrim,  N.  H.  (not  yet  re- 
ported), the  question  arose  whether  a  private  educational  institution  was  of 
a  sufficiently  public  nature  to  warrant  the  levy  of  a  tax  for  building  a  school 
house  to  be  leased  to  such  institution,  and  the  court  said:  "A  tax  raised  for 
a  free  public  school  and  a  free  public  school-house  is  raised  for  a  pnblic  pur- 
pose, and  the  puipose  Ib  not  made  private  by  a  mere  exaction  of  tuition." 
But  the  government  may  not,  by  taxation  or  otherwise,  compel  the  support 
of  religious  instruction:  Cooley  on  Constitutional  Limitations,  4th  ed.,  684; 
Cooley  on  Taxation,  2d  ed.,  118.     In  NiehoU  v.  School  Directors,  93  IlL  61, 
34  Am.  Rep.  160,  it  was  decided  that  a  statute  authorizing  school  directors 
to  grant  the  temporary  use  of  public  school-houses,  when  not  occupied  by 
schools,  for  religious,  literary,  and  other  meetings,  and  for  evening  and  Sun- 
day schools,  was  not  unconstitutional,  and  did  not  come  within  that  provision 
of  the  constitution  which  prohibited  the  grant  or  donation  of  land  by  the 
state,  or  the  appropriation  of  public  moneys  or  personal  property,  to  sectarian 
purposes:  See  also  Millard  v.  Board  qfEdueation,  121  111.  297;  Davis  v.  Boget^ 
50  Iowa,  11.    But  examine  Dortonv.  Heam,  67  Mo.  301;  Sa^ieUlr,  School 
DiHrict,  27  Conn.  499;  Spencer  v.  ScJtool  District,  15  Kan.  259;  22  Am.  Rep. 
268;  and  where  the  right  of  a  school  board  to  pass  resolutions  prohibiting 
reading  the  Bible  in  the  public  schools  was  before  the  Ohio  supreme  courts 
and  it  was  urged  that  such  act  came  within  the  provisions  of  the  coDstitu< 
tion  guaranteeing  religious  liberty,  and  also  within  the  provision  that  no 
religious  or  other  sect   should   have  the  exclusive  right  to  control  any 
part  of  the  school  funds  of  that  state,  the  court  held  that  it  was  com- 
petent for  the  board  to  exclude  reading  the  Bible  in  such  schools:  Board 
qf  Education  qf  Cincinnati  v.  Minor,  23  Ohio  St.  211;   13  Am.  Rep.  233; 
but  see  Spiller  v.  Inhabitants  c/  Wcimrn,  12  Allen,  127;  Moore  v.  ifoiirDe,  64 
Iowa,  367;  DonaJtoe  v.  JHehards,  38  Me.  379;  61  Am.  Deo.  379;  in  which  two 
latter  cases,  although  no  other  than  the  constitutional  provision  relative  to 
religious  liberty  was  urged,  yet  it  was  decided  that  such  use  of  the  Bible  was 
not  a  subordination  or  preference  of  any  sect  or  denomination  to  another. 
So  although  it  is  not  directly  adjudicated  what  is  "  sectarian  "  in  the  case  of 
Millard  v.  Board  qf  EduoaAm,  121  IlL  297,  802,  yet  the  facts  that  certain  in- 
struction of  a  Romish  character  was  daily  had,  and  that  when  the  public 
school  closed  at  noon  each  day  the  "angelus**  prayer  was  said  by  pupils 
and  teachers,  were  important  ones  in  the  case,  and  the  court  aigues:  "It  is 
nowhere  claimed  in  the  bill  that  thii  prayer  is  required  by  the  board  or  sny 
rule  of  the  schooL  ....  Had  the  board  of  education  required  any  particu- 
lar religious  doctrine  to  be  taught  in  the  public  schools,  or  established  any 
religious  exercises  sectarian  in  character,  and  complainant's  children  were 
required  to  receive  such  religious  instruction  in  the  school,  and  conform  to  the 
sectarian  exerdses  established,  he  might  have  good  ground  of  complaint^ 
as  our  public  schools  are  established  for  the  purpose  of  education.    The  free 
schools  are  institutions  provided  where  all  children  of  the  state  may  receive 
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•a  good  omnmoii-Mhool  oduoation.  The  schools  have  not  been  established  to 
4ud  any  — crtarian  dflnomination,  or  amist  in  disseminating  any  sectarian  doc- 
trine, and  no  board  of  education  or  school  directors  have  any  authority  to 
use  the  public  funds  for  such  purpose."  Under  a  constitutional  provision  in 
New  York  that  the  common-school  fund  should  be  kept  inviolate,  it  was  held 
that  the  Roman  Catholic  Orphan  Asylum  Societies  of  Brookljm  were  no). 
common  schools,  and  entitled  to  no  part  of  the  fund;  that  common  schools 
*'have  been  kept  and  ought  to  be  kept  free  from  everything  savoring  of  seo- 
tarian  influenoe  or  control**:  People r.  Board  c/  Education  qf  Brooklyn,  13 
'Barb.  400,  4)  1.  And  in  Mississippi,  where  the  constitution  provides  that 
*'no  religions  sect  or  sects  shall  ever  control  any  part  of  the  school  or  uni- 
versity funds,"  it  was  decided  that  an  act  is  unconstitutional  under  which  a 
pupil  of  a  private  school,  which  receives  pay  for  tuition,  is  Entitled  to  a  pro 
rata  share  of  the  school  fund,  where  such  school  is  not  required  by  law  "  to 
be  free  from  seetarian  control  in  religious  matters  '*:  OUctn  v.  Lamkin,  66 
Miss.  768,  764. 

In  State  v.  Hallodk,  16  Nev.  373,  386,  et  seq.,  cited  in  the  principal  case, 
the  court  considered  it  necessary  to  examine  the  history  of  that  state  in  rela- 
tion to  appropriations,  as  shown  by  the  statutes  and  legislative  journals,  for 
the  purpose  of  ascertaining  what  the  people  meant  by  the  words  "sectarian 
pnrpoaei,'*  as  used  in  the  constitution,  and  determines  that  the  words  were 
need  "  in  the  popular  sense,"  and  that  "a  religious  sect  is  a  body  or  number 
of  persons  united  in  tenets,  but  constituting  a  distinct  organization  or  x>arty 
by  holding  sentimenta  or  doctrines  different  from  those  of  other  sects  or  peo- 
ple. In  the  sense  intended  in  the  constitution,  every  sect  of  that  character 
18  sytarian,  and  all  members  thereof  are  sectarians.  The  framers  of  the  con- 
•titntion  undoubtedly  considered  the  Roman  CSatholio  a  sectarian  church. 
The  people  understood  it  in  the  same  sense  when  they  ratified  it  ....  It 
does  not  matter  that  Gatholio  parents  desire  their  children  taught  the  Catho- 
lic doctrines,  or  that  Protestants  desire  theirs  to  be  instructed  in  Protestant- 
ism. The  oonstitntion  prohibits  the  use  of  any  of  the  public  funds  for  such 
purposes,  whether  parents  wish  it  or  not.  ^  •  •  •  It  is  what  is  taught^  not 
who  are  instructed,  that  must  determine  this  question.  If  the  instruction  is 
of  a  seetarian  chaaraeter,  the  school  is  sectarian.  A  church  is  as  much  secta- 
rian if  every  person  in  attendance  is  a  communicant  as  it  would  be  if  a  part 
were  of  one  bdief  and  the  balance  of  another."  And  it  was  said  in  Hale  v. 
Everett,  63  N.  H.  1,  81,  "that  if  a  society  of  one  religious  sect  or  denomina- 
tion becomes  incorporated  with  a  strict  denominational  name  descriptive  of 
the  fundamental  doctrines  of  the  sect  to  which  it  belongs,  it  will  be  pre- 
sumed that  it  was  constituted  for  the  purpose  of  advancing  the  vital  doctrines 
of  such  sect  or  denomination."  And  again:  "  Difference  in  creed  or  belief  of 
the  Christian  doctrines  makes  the  different  Christian  sects."  And  the  dis- 
tinction is  also  mada  in  that  case  between  Protestants  and  Roman  Catholics. 
Other  sects  are  also  defined  and  distinguished,  the  name  being  held  to  indi- 
cate or  describe  the  sect.  ' '  Sectarian  "  is  defined  in  Stormouth's  Dictionary 
as  "pertaining  to  or  peculiar  to  a  sect."  And  this  is  substantially  the  same 
definition  as  that  given  by  Webster  in  his  dictionary,  and  which  is  adopted 
in  State  v.  HaUock,  eupra,  with  the  addition  that  Webster  adds  the  words 
"bigotedly  attached  to  the  tenets  and  interests  of  a  denomination."  Whea 
the  will  of  Stephen  Girard  came  up  for  construction  in  the  case  of  VkUU  ▼. 
CfirartPe  Ma^re,  2  How.  127,  the  objection  was  raised  that  the  bequest  was 
void  beoanaa  of  the  reatrictive  danse  therein  contained  that  no  ecclesiastic  eH 
any  sect  ahoold  hold  or  azeroise  any  station  or  duty  in  the  oollege,  or  evea 
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risit  the  same,  the  testator*!  raaacm  bmog,  that  becanae  of  the  mnltitadA  of 
sects,  and  the  diversity  of  qpinion  among  them,  he  desiied  to  keep  the  tender 
minds  of  orphans  intended  to  be  benefited  by  the  bequest  **  free  from  th» 
excitement  which  clashing  doctrines  and  sflctmnan  controversy  are  so  apt  la 
prodace.**  And  the  court  argaes  that  the  exclosion  of  sectarian  teaching  wa» 
not  an  exclusion  of  the  teachings  of  Christianity,  and  says:  "Why  may  not 
the  Bible,  and  especially  the  New  Testament,  without  note  or  oomment,  he 
read  and  taught  as  a  divine  revelation  in  the  college? — its  general  precepts 
expounded,  its  evidences  explained,  and  its  glorious  principles  of  morality  in- 
culcated. What  is  there  to  prevent  a  work,  not  sectarian,  upon  the  general 
jpvidences  of  Christianity,  from  being  read  and  tan^^t  in  the  college  by  lay 
teachers?"  And  adds  that  "all  that  we  can  gather  from  the  language  ia, 
that "  the  testator  "desired  to  exclude  sectarians  and  sectarianism  from  the 
college. "  And  although  the  word  ' '  sectarian  *'  in  this  oonneotion  is  not  specifi- 
cally defined,  yet  the  language  of  the  decision  seems  to  directly  indicate  that 
the  generally  accepted  definition  of  the  term,  vis.,  the  teachings  or  tenets  of 
some  particular  form  of  the  faith  as  adopted  by  the  difierent  sects  is  the  oo» 
intended.  The  presumption  also  exists,  in  construing  a  word  found  in  a 
tion  of  the  constitution,  that  such  word  Ib  used  with  the  meaning 
attached  thereto:  Weill  y.  Kenjield,  U  CbX.  Ill,  113;  BauHnBY.  Carrot  Co., 
60  Miss.  735;  Manley  v.  State,  7  Md.  135;  People  v.  Dean,  14  Mich.  406;  and 
where  the  words  employed  are  of  common  use,  they  are  to  be  taken  in  their 
plain  and  ordinary  sense:  State  ex  reL  Boberte  v.  Weeton,  4  Keb.  216;  words 
in  constitutions  must  also  be  oonstrued  as  the  people  construed  them  at  the 
time  of  their  adoption:  Bay  CUy  ▼.  State  Treaturer,  23  Mich.  490. 

CoMSTiTunoNAL  PBOTI8ION8.  —  The  Constitutions  of  twenty-three  o|her 
states,  in  addition  to  that  of  niinoiB,  contain  provisions  prohibiting  the  pay- 
ment of  moneys,  or  any  appropriation  or  grant  for  the  support^  benefit^  or  in 
aid  of  sectarian  schools,  etc.,  as  follows:  Alabama:  "Any  sectarian  or  denona- 
inational  schoor*:  Const.  1876;  Code  1886,  art.  IS,  sec.  8;  CsUfomia,  same  as 
Alabama:  Const  1873;  Deering's Codes,  voL  1,  art.  9,  sec.  8;  or,  "In aid  of  any 
religious  sect^  church,  creed,  or  sectarian  purpose,"  cft  to  help  "support  or 
sustain  any  school  ....  controlled  by  any  religious  creed,  church,  or  see- 
tarian  denomination  whatever":  Id.,  art.  4,  sec  30;  Colorado:  "Any  de- 
nominational  or  sectarian  institution  or  association  ":  Const  1876;  Qen.  State. 
1883,  art  5,  sec  34;  or,  "In  aid  of  any  church  or  sectarian  society,  or 
for  any  sectaian  purpose,  or  to  help  support  or  sustain  any  school  .... 
contr<^ed  by  any  church  or  sectarian  denomination  whatsoever,  •  .  .  • 
to  any  church  or  for  any  sectarian  purpose  ":  Id.,  art  9,  see.  7;  Oeorgias 
"DirecUy  or  indirectly  in  aid  of  any  church,  sect,  or  denominati<Mft 
of  religiomsts,  or  of  any  sectarian  institution ":  Const  1877;  Cods 
1882,  art  1,  sec  14;  Indiana:  "Any  religious  or  theological  institntion ": 
Const  1851;  Rev.  SUts.  1883,  art  1,  sec  6;  Kansas:  "No  religious 
sect  or  sects  shall  ever  control  any  part  of  the  common-school  or  uni* 
versity  funds":  Const  ^869;  Dassler's  Compiled  Laws  1886,  art  6^  sec  8| 
Louisiana:  "Any  sectarian  schools":  Const  1879;  Acts  1880,  art  61,  sec 
228;  Massachusetts:  "  Any  religions  sect  for  the  maintenance  exclusively  oi 
its  own  school":  Const  1780;  Pub.  SUts.  1882,  amend.  18;  Michigan:  "Any 
religious  sect  or  society,  theological  or  religious  seminary":  Const  1850; 
Howell's  Stats.  1882,  art  4,  sec  40;  Minnesota:  "Any  religious  societies  or 
religious  or  theological  seminaries  ":  Const  1867;  Gen.  Stats.  1878,  art  1,  sec 
16;  or,  "Schools  wherein  the  distinctive  doctrines,  creeds,  or  tenets  oi  any 
particular  Christian  or  other  religious  sect  are  promulgated  or  tanght":  Id., 


Sept  1888.]    Couimr  of  Cook  v.  Indubtbial  School.     416 

ut.  8,  sec  8;  Missiasippi:  "  No  religions  sect  or  eeeba  shall  ever  oontrol  any 
part  of  the  sehool  or  imiyenity  funds  ":  Const.  1869;  Code  1880^  art  8,  see. 
9;  Missoari:  "  In  aid  of  any  religions  creed,  chnrch,  or  sectarian  purpoee,  or 
to  help  to  support  or  sustain  any  private  or  pnblio  school  ....  controlled 
by  any  religions  creed,  church,  or  sectarian  denomination  whatever,  .... 
for  any  religious  creed,  church,  or  sectarian  purpose  whatever  ":  Const.  1875; 
Rev.  Stats.  1879,  art.  11,  sec  11;  or,  "Directly  or  indirectly  in  aid  of  any 
church,  secii  or  denomination  of  religion*':  Id.,  art.  2,  sec.  7;  Nebraska: 
State  shall  not  accept  "any  grant,  conveyance,  or  bequest  ....  to  be  used 
for  sectarian  purposes*':  Const.  1875;  Comp.  Stats.  1887,  art  8,  sec.  11;  Ne- 
vada: "For  sectarian  purposes":  Const  1864;  Comp.  Laws  1873,  art  11,  sec 
10;  New  Hampshire:  "Use  of  the  schools  or  institutions  of  any  religious 
sect  or  denomination":  Const  1792;  Gen.  Laws  1878,  art.  2,  sec.  83;  Ohio: 
"No  religious  sect  or  sects  shall  ever  have  any  exclusive  right  to  or  control 
of  the  school  funds":  Const  1851;  Rev.  Stats.  1880,  art  6,  sec  2;  Oregon: 
"Any  religious  or  theological  institution":  Const  1857;  Hill's  Annotated 
Laws  1887,  art  1,  sec  0;  Pennsylvania:  "Any  sectarian  school":  Const 
1874,  art.  10,  sec  2;  or,  "  Any  denominational  or  sectarian  institution,  cor- 
poration, or  association  ":  Id.,  art  3,  sec  18;  South  Carolina,  same  as  Ohio^ 
with  addition  of  words  "any  part  "after  "control  of":  Const  1868;  Qen. 
Stats.  1882,  art  10,  sec  5,  amend.;  Texas:  "Any  sect  or  religious  society, 
theological  or  religions  seminary  ":  Const.  1876;  Rev.  Stats.  1879,  art  1,  sec 
7;  or,  "Any  sectarian  school":  Id.,  art.  7,  sec  5;  Virginia:  Legislature  shall 
not  "confer  any  peculiar  privileges  or  advantages  on  any  sect  or  denomiua* 
tion":  Const  1870;  Acts  1876-77,  art  5,  sec  14;  West  Virginia,  same  as 
Virginia:  Const  1872;  Acts  1883,  art  3,  sec  16;  Wisconsin:  "Religions 
societies,  or  religions  or  theological  seminaries":  Const  1848;  Rev.  Stats. 
1878,  art  1,  sec  18. 

In  view  of  the  above  decisions  and  constitutional  provisions,  we  conclude 
that  the  words  used  in  the  several  oonstitntions  in  point,  where  the  language 
does  not  expressly  so  indicate^  mnst  have  been  intended  by  the  people  who 
ratified  them  to  provide  against  the  promulgation  or  teaching  of  the  distinc- 
tive doctrines,  creeds,  or  tenets  of  any  particular  Christian  or  other  religious 
sect  in  schools  or  institutions  where  such  instruction  was  to  be  paid  for  out 
of  the  public  funds,  or  aided  by  such  funds  or  by  public  grants;  and  that  a 
sehool  or  institntion  is  sectarian  when  the  doctrines  or  tenets  of  some  par- 
ticular faith,  sect  or  religion  are  taught  to  the  exclusion  of  others;  and 
especially  so  where  a  school  or  institution  has  a  distinctive  or  strict  denom- 
inational name,  descriptive  or  indicative  of  the  fundamental  doctrines  of  the 
sect  to  which  it  belongs;  or  where  a  school  or  institution  is  under  the  exclu- 
sive control  of  a  sect  having  such  name,  and  by  a  course  of  instruction  ex- 
cluding all  others,  seeks  to  inculcate  its  tenets  alone,  it  is  then  sectarian,  and 
it  makes  no  difference  that  pupils  of  all  sects,  denominations,  and  religious 
beliefs,  or  those  of  no  belief,  are  permitted  the  advantages  of  such  school  or 
institution.    It  is  what  is  taught  that  ia  the  determining  factor. 

What  CoNGmnmoNAL  Pboyisions  arb  Sblv-bzicotivo.  —  "  A  consti- 
tntional  provision  may  be  said  to  be  self-executing  if  it  supplies  a  sufficient 
rule  by  means  of  which  the  right  given  may  be  enjoyed  and  protected,  or  the 
duty  imposed  may  be  enforced;  and  it  is  not  self -executing  when  it  merely 
indicates  principles  without  laying  down  rules  by  means  of  which  those 
principles  may  be  given  the  force  of  law:"  Cooley's  Constitutional  Limita- 
tions, 5th  ed.,  sec  83,  p.  100.  We  would  add  that  it  is  also  not  self-executing 
wheie  such  provision  in  express  language  requires  or  commands  legislative 
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action  to  give  force  and  effect  to  or  to  cany  out  the  pnrpoaee  contemplated. 
Where  »  eonatitational  prorisioa  coaceming  rerenne  and  taxation  contains 
a  clanse  restricting  and  limiting  taxation  for  school  purposes,  it  reqnires  no 
legislation  to  enforce  it,  although  such  constitution  contains  a  proviso  by 
which  the  prohibition  might  be  removed  by  legislative  action,  and  a  specified 
popular  vote  increasing  the  rate  of  taxation,  since  until  the  increase  is  made  as 
provided,  the  constitutional  limit  prevails,  and  the  proviso  does  not  prevent 
the  restriction  from  going  into  effect  at  once:  St.  Joaeph^t  Board  qfPubUe  Schook 
V.  PaUen,  C2  Mo.  444.    So  the  provisions  of  a  constitution  are  self -execut- 
ing, and  therefore  require  nu  legislation  to  enforce  them,  where  it  prohibits 
the  drawing  of  money  from  the  public  treasury,  "except  in  pursuauoeof 
appropriations  made  by  law,"  such  provisions,  immediately  upon  adoption  of 
the  constitution,  beoome  "operative  and  effective,  not  only  prospectively^ 
but  as  to  all  existing  appropriations  ":  State  ex  rel,  Mi$$ouri  State  Board  v. 
HoUaday,  G4  Mo.  626.    By  lie  terms  of  the  Illinois  constitution  of  1870^  artb 
9,  sec.  12^  the  amount  to  which  any -county,  city,  township,  or  school  district^ 
or  other  municipal  corporation,  may  beoome  indebted  is  limited,  and  it  is 
also  provided  therein  that  the  annual  tax  must  be  sufficient  to  pay  the  inter- 
est as  it  becomes  due,  and  the  principal  in  twenty  years,  and  it  was  deter- 
mined that  this  provision  was  self -executing:  City  qfSU  Louie  v.  People^  124 
III.  666;  citing  People  v.  Bradley^  60  Id.  S90;  Kine  v.  DtfenJbaugh,  64  Id.  291; 
MUehett  v.  lUhioU  etc.  Co.,  68  Id.  286;  Law  v.  People,  87  Id.  386.    So  it  was 
decided  in  Baaa  v.  Mayor  qf  NaahviUe,  Meigs,  421,  33  Am.  Dec  164,  that  m 
constitutional  provinon  that  the  legislature  "shall  pass  laws  to  prohibit  the 
sale  of  lottery  tickets  "  was  in  itself  a  prohibition.   So  where  the  constitation 
<Wiita«»T  a  positive  inhibition  against  the  legislature  passing  a  law  under 
.  which  an  individual's  private  property  can  be  taken  or  damaged  for  public  use 
without  compensation,  such  constitutional  provision  secures  the  private  rights 
of  the  individual,  and  is  self -executing.     "  It  is  a  limitation  not  only  upon  the 
rights  of  individuals  and  corporations,  but  also  upon  the  legislatures  of  the 
states  **;  and  the  court  declares  that  it  had  never  seen  it  contended  that  such 
a  daose  of  a  constitution  "  requires  legislation  to  put  it  in  force*':  Johneom  v. 
CUy  qf  Parkerdfwry,  16  W.  Va.  402;  37  Am.  Rep.  779;  People  ex  reL  McRcb- 
erte,  62  JIL  88,  41.    And  a  homestead  exemption,  under  the  constitution, 
of  "every  homestead  not  exceeding  eighty  acres,"  is  self -executing,  being  so 
held  upon  the  ground  that  it  was  "intended  thereby  to  declare  the  personal 
rights  of  the  citizen, "  and  such  provision  "is  legislative  in  its  character,  and 
needs  no  legislation  to  put  it  in  force;  ....  is  not  in  form  or  substance  a 
command  or  direction  to  the  legislature.    It  intended  to  exempt  the  home- 
stead as  an  accomplished  fact,  not  to  instruct  the  legislature  how  it  should 
be  dane":  MiUtr  v.  Marx,  66  Ala.  322,  331, 332;  and  the  court  in  Beeeher  v. 
Baldy,  7  Mich.  488,  600,  in  passing  upon  a  similar  constitutional  provisioii» 
says:  "  We  fully  admit  that  the  constitutional  proviuon  is  an  express  prohi- 
bition against  a  forced  sale  on  execution  of  the  homestead  which  it  describe^ 
and  as  such  prohibition  that  it  needs  no  legidation  to  give  it  effect."    But 
where  such  constitutional  provision  relative  to  homestead  exemptions  is  man- 
ifestly dependent  on  subsequent  legidative  action,  it  is  not  self-exeeutiag: 
Cooley's  Constitatioiial  limitations,  6th  ed.,  sec.  83^  p.  100.    A  provision  in 
a  oonstitntion  which  declares  that  "any  city  containing  a  popolatioii  of  more 
than  one  hundred  thousand  inhabitants  may  frame  a  charter  for  its  own  gov- 
emmenti''  does  not  require  legislative  action  to  enforce  it,  and  is  self -execut- 
ing: People  V.  ffoge^  66  CaL  612, 618.    So  a  clause  prohibiting  the  introduction 
of  slaves  mto  a  state  as  merchandise  or  for  sale,  on  and  after  a  certain  dats» 
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4{oe0  not  require  legislatwe  aid  to  make  it  effective:  Terffer  v.  Hahs,  4 
Humph.  209.  80  a  clause  which  forbids  ''  the  imposition  of  any  tax  npon  that 
portion  of  the  merchant's  capital  which  is  used  in  the  purchase  of  goods  which 
are  sold  to  non-residents  and  taken  out  of  the  state,  ....  ezecntes  itself, 
and  most  be  obeyed  with  or  withont  appropriate  legislation  on  the  subject  "r 
Friedman  Bros,  r,  Mathet,  8  Heisk,  488,  499.  So  when  the  constitution 
declares  the  amount  to  be  paid  an  officer,  it  is  "an  appropriation  made 
by  law,  and  no  legislative  act  is  necessary  ":  State  ex  rel  Roberts  v.  Weston, 
4  Neb.  216;  citing  Thomas  ▼.  Owens^  4  Md.  189.  But  a  constitution  which 
provides  that  '*the  privilege  of  the  debtor  to  enjoy  the  necessary  com- 
forts of  life  shall  be  recognised  by  wholesome  laws,"  is  not  self -executing, 
since  it  requires  "  the  action  of  the  law-making  power  to  give  it  vitality  ": 
Oretn  v.  Aher,  11  Ind.  223;  nor  is  a  constitutional  provision  self -executing 
which,  although  it  provides  for  the  establishment  of  a  system  of  town  gov- 
ernments, yet  makes  it  the  imperative  duty  of  the  legislature  to  create  them: 
ExTparU  IFo^/,  48  CaL  279;  17  Am.  Rep.  425,  430,  431;  nor  is  a  clause  of  the 
constitution  self-executing  which  provides  that  the  capital  stock  of  corpora- 
tions "  shall  not  be  increased  except  in  pursuance  of  general  law, "  nor  without 
the  consent  of  stockholders  "holding  the  larger  amount  in  value  of  the  stock, 
at  a  meeting  called"  upon  notice,  "as  may  be  provided  by  law,"  since  such 
clause  requires  legislation  to  enforce  it:  Ewhgv,  OrvUle  Mhdng  Qk,  66  GaL 
649,664. 


Stobbt  V.  Stobbt. 

psiiuMii^aoa] 

Fatmsht  or  AuMOHT  AwnoL  Dbath  of  Hubbaitd.  — Consent  decree,  wfaieh 
provides  for  payment  of  alimony  to  divorced  wife  "  so  long  as  she  may  be 
and  remain  sole  and  unmarried,"  is  binding  upon  the  husband  during  his 
lifetime,  and  upon  his  estate  after  his  decease,  so  long  as  the  wife  remains 
fuunarried,  and  especially  so  where  bond  given  to  secure  the  payment  it 
made  binding  npon  the  obligor,  his  heirs,  executors,  and  admiaistratorsi 
and  a  trust  deed  to  secure  the  bond  also  recites  the  conditions  of  the  bond. 

MdviUe  W.  FuUer^  and  MiUer^  Lewis^  and  Judson^  for  the  ap» 
pellant. 

TrumbuUf  WiUita^  Bobbins^  arid  TrumbyU^  for  the  appellee. 

W.  C.  Ooudy^  for  heirs  of  Wilbur  F.  Storey,  appellees. 

Maobudeb,  J.  Maria  P.  Storey  was  married  to  Wilbur  F. 
Storey  in  June,  1847,  and  lived  mth  him  as  his  wife  until 
February  17,  1868.  In  a  suit  in  the  circuit  court  of  Cook 
Oounty,  which  she  instituted  against  him  for  divorce,  she  ob* 
tained  a  decree  on  February  17,  1868,  granting  her  a  divorce 
for  his  fault.  By  the  terms  of  the  decree,  and  of  a  bond  and 
trust  deed  dated  as  of  the  same  day  on  which  the  decree  was 
entered,  she  was  allowed  alimony  to  the  amount  of  two  thou- 
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sand  dollars  per  annum,  to  be  paid  to  her  quarterly,  in  install- 
ments of  five  hundred  dollars  each. 

After  the  divorce,  Wilbur  F.  Storey  married  Eureka  C:  Sto* 
rey,  his  present  widow,  and  one  of  the  appellees  in  this  Gase» 
He  died  on  October  27,  1884. 

The  question  to  be  decided  is,  whether  the  divorce  wife^ 
Maria  P.  Storey,  the  appellant  herein,  is  still  entitled  to  re- 
ceive from  the  estate  of  Wilbur  F.  Storey  the  annual  allow- 
ance so  awarded  to  her  as  alimony,  or  whether  she  ceased  to 
be  entitled  to  the  payment  of  such  alimony  upon  the  death  of 
Wilbur  F.  Storey. 

The  rule  which  prevailed  at  common  law,  that  the  death  of 
the  husband  necessarily  and  of  itself  put  an  end  to  the  pay- 
ment of  alimony,  was  applicable  only  in  divorces  a  mensa  et 
ihorOj  which  did  not  have  the  effect  of  finally  and  forever  ter- 
minating the  marriage  relation,  but  operated  as  mere  tempo- 
rary separations,  leaving  all  the  other  marital  rights  and 
obligations  in  full  force.  In  the  case  of  such  divorces,  the  sep- 
aration was  liable  to  end  at  any  time  by  the  reconciliation  of 
the  parties,  and  even  if  no  reconciliation  took  place,  the  mar* 
riage  continued  to  exist  until  it  was  dissolved  by  death. 

But  where,  as  under  the  statute  of  Illinois,  alimony  i» 
awarded  upon  a  decree  of  absolute  divorce,  which  at  once  puts 
an  end  for  all  time  to  the  marriage  relation,  the  right  of  the- 
divorced  wife  to  have  the  payment  of  alimony  continued  ta 
her  out  of  the  estate  of  her  deceased  husband  will  depend  upon 
the  nature  and  terms  of  the  decree  allowing  alimony. 

While  it  is  true  that  husband  and  wife  cannot  lawfully  enter 
into  an  agreement  for  divorce,  yet  it  is  well  settled  that  the- 
amount  of  alimony  which  the  husband  is  to  pay  to  the  wife, 
and  the  terms  of  the  payment,  and  the  length  of  time  during 
which  such  payment  is  to  continue,  may  be  all  arranged  be- 
tween them  by  consent. 

In  Buck  V.  Buekf  60  111.  242,  the  recitals  of  the  decree  showed 
that  the  whole  question  of  alimony  was  fixed  and  settled  by 
the  agreement  of  the  parties,  and  it  was  there  held  that  it  was- 
competent  for  the  husband  to  consent  to  the  provisions  of  the 
decree,  and  that,  having  done  so,  he  was  bound  by  them,  and 
could  have  no  relief  against  his  own  voluntary  agreement* 
Where  the  court  has  jurisdiction  of  the  subject,  Uie  consent  of 
the  parties  will  authorize  it  to  enter  a  valid  decree  or  judg- 
ment in  accordance  with  their  agreement.  Where  husband 
and  wife  agree  upon  alimony,  the  court  will  embody 
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agreement  upon  that  subject  in  its  decree:  Siratton  v.  Stratton, 
77  Me.  877;  62  Am.  Rep.  779;  Fletcher  v.  Holmea,  25  Ind.  458; 
Carson  v.  Murray^  8  Paige,  483;  Miller  v.  Miller,  64  Me.  484. 

The  decree  for  alimony  entered  in  the  case  at  bar  was  a 
consent  decree.  A  portion  of  ite  language  is  as  follows;  ^'And 
the  cause  farther  coming  on  to  be  heard  on  the  question  of 
alimony  and  maintenance  of  the  said  complainant,  it  is  there- 
upon, by  and  with  the  consent  of  the  said  parties  complainant 
and  defendant,  ordered,  adjudged,  and  decreed  that  the  said 
defendant,  Wilbur  F.  Storey,  do  from  henceforth  pay,  or  cause 
to  be  paid,  to  and  for  the  use  of  the  said  complainant,  for  so 
long  as  she  may  be  and  remain  sole  and  unmarried,  the  sum 
of  two  thousand  dollars  per  annum,  to  be  paid  to  her  quar- 
terly, in  installments  of  five  hundred  dollars  each,  the  first  of 
which  shall  be  payable  on  the  first  day  of  June,  A.  D.  1868, 
and  the  same  sum  every  three  months  thereafter,  during  the 
time  aforesaid,  at  such  place  or  places  in  Chicago  as  she  shall 
from  time  to  time  appoint." 

In  addition  to  the  consent  embodied  in  the  decree,  and  on 
the  same  day  on  which  the  decree  was  entered,  Wilbur  F. 
Storey  executed  to  Maria  P.  Storey  a  bond  in  the  sum  of 
fifty  thousand  dollars,  conditioned  for  the  performance  of  the 
decree  of  alimony,  in  which  bond,  after  reciting  the  terms  and 
provisions  of  the  decree,  Mr.  Storey  uses  the  following  lan- 
guage: "Which  said  order  and  the  terms  thereof  the  said 
obligor  hath  agreed  and  doth  hereby  agree,  to  stand  to,  abide 
by,  and  perform."  It  thus  appears  that  he  made  a  written 
agreement  to  pay  appellant  two  thousand  dollars  per  annum 
in  the  manner  and  for  the  period  above  stated. 

It  is  claimed  that  the  words,  '^  for  so  long  as  she  may  be 
and  remain  sole  and  unmarried,"  were  not  intended  to  indi* 
cate  the  period  during  which  alimony  should  be  paid,  but 
merely  to  designate  the  time,  during  the  life  of  Storey,  when 
he  should  cease  to  pay  the  alimony.  We  do  not  think  that 
this  is  the  proper  construction  to  place  upon  the  words  thus 
quoted.  If  appellant  had  married  while  her  divorced  husband 
was  alive,  the  law  would  have  put  an  end  to  any  further  obli- 
gation on  his  part  to  pay  her  alimony:  StiUman  v.  StiUman^ 
99  111.  196;  89  Am.  Rep.  21. 

We  think  that  the  words  in  question  are  to  be  interpreted 
according  to  their  natural  sense  and  meaning.  Their  natural 
meaning  is,  that  alimony  shall  be  paid  for  so  long  a  time  as 
Mrs.  Storey  shall  remain  unmarried,  whether  before  or  after 
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her  husband's  death.  This  construction  receives  support  from 
the  language  subsequently  employed,  wherein  it  is  ordered 
that  ''the  same  sum"  shall  be  paid  "every  three  months 
thereafter  during  the  time  aforesaid."  The  words  ''during 
the  time  aforesaid  "  designate  a  continuous  period  during 
which  payment  is  to  be  made,  and  not  a  mere  limit  at  which 
payment  is  to  cease. 

We  do  not,  however,  wish  to  be  understood  as  resting  the 
conclusion  announced  in  this  opinion  solely  and  entirely  upon 
the  considerations  thus  far  presented,  but  upon  such  consid- 
erations in  connection  with  and  supported  by  the  views  here- 
inafter set  forth. 

It  is  urged  by  counsel  for  appellees  that  the  decree  in  this 
case  merely  directs  Storey  to  pay  the  two  thousand  dollars, 
but  nowhere  intimates  that  such  payment  is  to  be  made  by 
his  estate  or  his  representatives  after  his  death,  and,  in  sup- 
port of  the  position  that  where  no  intention  to  bind  the  heirs 
is  apparent  from  the  decree  itself  the  obligation  to  pay  ali* 
mony  ceases  at  the  death  of  tb  j  husband,  reference  is  made 
to  the  case  of  Lennahan  v.  O'Keefe^  107  111.  620.  In  that 
case,  the  decree  was  not  based  upon  the  agreement  of  the  par- 
ties, but,  by  its  terms,  alimony  was  to  be  paid  in  installments 
''  until  the  further  order  of  the  court."  The  right  of  revision 
was  expressly  reserved,  and  there  was  an  absence  of  language 
showing  any  intention  to  bind  the  heirs.  Here,  however, 
there  is  evidence  of  an  intention  to  bind  the  heirs. 

The  decree  for  alimony  in  this  case  further  orders  ^  that 
said  sums  of  money  shall  be  and  they  are  hereby  declared  to 
be  a  lien  upon  the  following  premises  and  lands,  but  upon 
none  other,  situated  in  the  city  of  Chicago,  county  of  Cook, 
and  state  of  Illinois  (to  wit,  part  of  lots  1  and  2  in  block  57 
in  the  original  town  of  Chicago),  and  that  for  the  better  giv- 
ing notice  of  said  lien  and  the  security  of  the  payment  of  the 
said  alimony  and  the  performance  of  all  the  requirements  of 
this  decree,  the  said  defendant  execute  and  deliver  a  mort- 
gage or  trust  deed  of  said  land  and  premises  to  Sydney  Myers 
'  in  trust  for  said  Maria  P.  Storey,  in  proper  form";  and  further, 
that  he  shall  pay  all  taxes  and  assessments  against  said 
premises,  and  shall  keep  the  rents  of  the  buildings  on  said 
premises  insured  to  the  amount  of  two  thousand  dollars  per 
annum  for  her  benefit 

A  trust  deed  dated  February  17,  1868,  was  executed  by 
Storey  to  Myers,  as  trustee,  in  accordance  with  the  directioDB 
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of  the  decree.  This  trust  deed  recites  on  its  face  that  it  was 
given  to  secare  the  bond  above  mentioned,  and  folly  sets  forth 
all  the  terms  and  conditions  of  said  bond.  The  decree,  the 
bond,  and  the  trust  deed,  which  all  bear  the  same  date,  must 
be  regarded  as  one  transaction,  and  must  be  construed  together 
in  determining  the  intention  of  the  parties  in  making  their 
agreement  for  alimony.  ^'  It  is  always  allowable  to  look  to  the 
interpretation  the  contracting  parties  place  on  their  agreement, 
either  contemporaneously  or  in  its  performance,  for  assistance 
in  ascertaining  its  true  meaning.  No  extrinsic  aid  can  be 
more  valuable":  Vermont  Street  M.  E,  Church  v.  Brose^  104 
111.  206. 

Looking  at  the  terms  of  the  bond,  which  is  in  the  penal  sunt 
of  fifty  thousand  dollars,  we  find  Mr.  Storey,  the  obligor,  using 
the  following  language:  "  I  bind  myself,  my  heirs,  executors, 
and  administrators,"  for  the  payment  of  said  sum.  In  another 
part  of  the  bond,  after  agreeing  to  insure  the  rents  of  the  build- 
ings on  the  property  and  to  assign  the  policies  to  Mrs.  Storey, 
the  obligor  uses  this  language:  ''  Such  insurance  to  be  kept 
up  as  long  as  the  said  sum  of  two  thousand  dollars  per  annum 
shall  be  payable  as  provided  in  said  decree;  and  the  duty  of 
keeping  up  said  insurance  shall  be  binding  upon  the  heirs, 
executors,  and  administrators  of  the  said  Wilbur  F.  Storey, 
and  the  grantees  and  assigns  of  said  premises." 

This  language  of  the  bond  is  Mr.  Storey's  own  interpretation 
of  the  words,  '*  for  so  long  as  she  may  be  and  remain  sole  and 
unmarried,"  as  used  in  the  decree.  If  those  words  did  not 
contemplate  that  Mrs.  Storey  was  to  have  her  alimony  after 
her  husband's  death,  provided  she  then  continued  to  be  sole 
and  unmarried,  it  was  absurd  to  make  the  duty  of  keeping  up 
the  insurance  for  her  benefit  binding  upon  his  "  heirs,  execu- 
tors, and  administrators." 

Looking  at  the  terms  of  the  trust  deed  executed  by  Mr. 
Storey,  as  party  of  the  first  part  thereto,  we  find  that  power 
is  therein  given  to  the  trustee  or  his  successor  to  sell  the  prem- 
ises upon  default  in  the  performance  of  any  of  the  agreements 
therein  contained  '*  on  the  part  of  said  party  of  the  first  part, 
his  heirs,  executors,  administrators,  or  assigns."  The  trust 
deed  also  contains  the  following  language:  "  Provided,  how- 
ever, that  said  party  of  the  first  part,  his  heirs  and  assigni, 
may  hold  and  enjoy  said  premises  until  default  shall  be  made 
by  him  or  them  in  the  premises;  •  .  •  •  and  it  is  hereby  .... 
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agreed  by  said  grantor  ....  for  himself,  his  heirs  and  awrigns, 
that  in  case  said  trustee  ....  shall  die, ....  it  shall  .... 
be  lawful  for  the  judge,  etc.,  ....  with  notice  to  said  Wilbur 
F.  Storey,  his  heirs  or  assigns,  to  appoint  some  other  person,** 
etc. 

It  is  apparent,  from  the  phraseology  thus  quoted,  that  the 
agreement  for  the  payment  of  appellant's  alimony  was  to  be 
binding  not  only  upon  Mr.  Storey  in  his  lifetime,  but  upon  his 
estate  after  his  death,  so  long  as  she  continued  to  remain  on- 
married.  Furthermore,  in  August,  1882,  Wilbur  F.  Storey 
conveyed  the  above  premises  to  one  Adams,  who  executed  a 
note  for  thirty  thousand  dollars,  and  a  trust  deed  to  Lambert 
Tree  to  secure  the  same;  and  in  such  noto  and  trust  deed,  it 
was  agreed  between  Adams  and  Storey  that,  in  case  the  latter, 
'^  his  heirs,  executors,  administrators,  or  assigns,"  should  £ail 
to  make  the  payments  specified  in  Mrs.  Storey's  bond,  it  should 
be  lawful  for  Adams,  his  heirs,  etc.,  to  make  the  same  in 
order  to  keep  the  premises  from  being  sold  under  the  encum- 
brance. 

Authority  is  not  wanting  to  show  that  a  husband  may  make 
an  agreement  for  the  payment  of  alimony  to  his  wife  during 
her  life:  Canon  v.  Murray y  9upra;  and  that  he  may  make 
such  an  agreement  binding  upon  his  administrator:  Miller  y. 
Miller^  9upra, 

Under  certain  circumstances,  as  where  the  wife  owns  prop- 
erty at  the  time  of  her  marriage,  or  has  aided  her  husband  by 
her  own  exertions  in  acquiring  his  estate,  it  has  been  held 
that  she  may  receive  as  alimony  a  certain  sum  of  money  or  a 
certain  amount  of  property  in  gross  to  be  kept  and  retained  by 
her  as  her  own:  Von  Olahn  v.  Von  Oldhny  46  111.  134. 

Here  the  equities  in  appellant's  favor  appeal  strongly  against 
the  withdrawal  of  the  support  provided  for  her  by  the  agree- 
ment of  her  husband.  She  was  the  wife  of  his  youth,  and  lived 
with  him  twenty  years  or  more,  and  bore  him  one  child.  By 
her  and  his  joint  exertions  the  value  of  his  fortune  had  reached 
nearly  a  half  million  of  dollars  at  the  time  of  the  divoroe. 

We  are  of  the  opinion  that  the  annual  allowance  of  two 
thousand  dollars  to  be  paid  according  to  the  provisions  of  the 
decree  of  February  17,  1868,  as  above  set  forth,  should  be  con- 
tinued to  the  appellant  so  long  as  she  remains  sole  and  un- 
married. 

Tlie  decrees  of  the  appellate  and  circuit  courts  are  reversed^ 
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and  the  eaase  is  remanded  to  the  circuit  oourti  with  direotioiis 
io  proceed  in  accordance  with  the  views  herein  expreseed. 


AjLLOWAmm  of  Aldiont  to  Ditoboid  Win  iob  Ldb  tnbiiiti  agdnil 
fha  etteto  of  tlM  hoabaad  after  hu  death;  ^liraO^  ▼.  ^«rvrfto^ 
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Om  Whoih  Athqipt  to  Knx  Oni  Pkrson  bt  Mibtaks  Kola  Ahothse 
n  ChnLTT  OF  Mubdxb  ob  Manslaughtbb;  bat  where  two  partiee  ae- 
nalt  a  third,  who  in  the  attempt  to  shoot  them  kilk  another  by  mistake, 
the  assaulting  parties  are  not  gnilty  of  or  responsible  for  snch  killing, 
where  there  was  nothing  in  the  charaoter  of  the  assaolt  which  wonld 
justify  a  pradent  man  in  resorting  to  a  rerolTer,  and  there  was  no  oon- 
eert  of  aotion,  and  no  common  design  or  pozpose  between  them  and  the 
assaulted  party. 

The  defendants  William  Butler  and  Franklin  Butler  were 
iMmd  guilty  of  manslaughter  and  sentenced  to  imprisonment, 
and  the  case  was  brought  t6  this  court  by  writ  of  error.  The 
fiMts  were  substantially  these:  The  defendants  were  present 
at  a  horse-fEiir,  with  otiiers,  including  the  deceased  and  one 
Ckmrey,  the  village  marshal.  While  making  some  disturbance 
the  marshal  requested  them  to  keep  quiet,  and  upon  their  re- 
fusal attempted  to  arrest  William  Butler,  who  resisted  and 
was  aided  by  Franklin  Butler.  The  by-standers  interfered  to 
prevent  the  fighting,  when  the  marshal  then  fired  his  revolver, 
killing  John  Butler,  who  was  merely  standing  by,  and  was  not 
connected  with  the  assault  or  subsequent  fight.  The  following 
instruction  was  given  by  the  court:  '^  18.  If  the  jury  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ants, or  any  of  them,  willfully  disturbed  the  peace  and  quiet 
of  any  neighborhood  in  the  village  of  Prairie  City  by  loud  or 
unusual  noises,  or  by  tumultuous  or  ofifensive  carriage,  and 
that  they  did  so  for  the  purpose  or  with  the  expectation  that 
the  witness  Conrey  would  attempt  to  arrest  them  therefor,  and 
that  said  Conrey  was  then  and  there  an  acting  village  constable 
or  marshal  in  said  Prairie  City,  and  that  such  defendants  or 
defendant  then  knew  that  fact,  and  that  said  Conrey  thereupon 
undertook  to  arrest  them,  or  any  one  of  them  who  may  have 
created  such  disturbance,  if  any  of  them  did,  and  they  resisted 
ffuch  arrest  and  assaulted  and  beat  said  Conrey,  and  were 
actually,  or  as  it  would  appear  to  a  reasonable  and  prudent 
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man  under  the  same  circumstances,  about  to  inflict  on  him 
great  bodily  harm,  and  said  Gonrey  in  order  to  protect  him- 
self  from  receiving  such  harm,  and  in  his  necessary  or  ap- 
parently necessary  self-defense  fired  his  pistol,  and  that  the 
ball  from  said  pistol  by  accident  hit  and  killed  the  deceased, 
John  Butler,  then  the  defendants,  or  such  of  them,  if  any,  as 
aided  or  assisted  or  encouraged  such  assault  and  beating,  if 
any  there  was,  would  be  guilty  of  killing  said  John  Butler." 

Neece  and  Sonj  and  James  M.  Blazer^  for  the  plaintifiiB  ia 
error. 

H.  C.  AgneWf  state  atUmieyf  and  Tu/nnidiff  and  Twnnidiff^ 
for  the  people. 

Craio,  C.  J.  It  may  be  regarded  as  a  well-settled  principle 
of  law,  that  a  man  will  be  held  guilty  of  murder  or  man- 
slaughter who  in  the  attempt  to  kill  one  person  by  mistake 
kills  a  third  person,  although  there  is  no  intent  or  design  to 
kill  such  third  person.  So,  also,  where  a  number  of  pensona 
conspire  together  to  do  an  unlawful  act,  and  in  the  proBcea- 
tion  of  the  common  design  a  person  is  killed,  all  will  be  goilty 
of  murder.  Wharton  (vol.  2,  sec.  998)  says:  "If  the  unlawful 
act  was  a  trespass,  the  murder,  to  affect  all,  must  be  done  in 
the  prosecution  of  the  design.  If  the  unlawful  act  be  a  felony, 
it  will  be  murder  in  all,  although  the  death  happened  col- 
laterally, or  beside  the  principal  design."  Russell  on  Crimes 
(vol.  1,  page  540)  says:  **  Where  divers  persons  resolve,  gen- 
erally, to  resist  all  opposers  in  the  commission  of  any  breach 
of  the  peace,  and  to  execute  it  in  such  a  manner  as  naturally 
tends  to  raise  tumults  and  affrays,  as  by  committing  a  violent 
desseisin  with  great  numbers  of  people,  or  going  to  beat  a  man, 
or  rob  a  park,  or  standing  in  opposition  to  the  sheriff's  posse, 
they  must,  when  they  engage  in  such  bold  disturbances  of  the 
public  peace,  at  their  peril  abide  the  event  of  their  actions, 
and  therefore,  if  in  doing  any  of  these  acts  they  happen  to 
kill  a  man,  they  are  all  guilty  of  murder."  In  1  Hale's  Pleas 
of  the  Crown,  441,  the  doctrine  is  stated  thus:  "If  divers  per- 
sons come  in  one  company  to  do  an  unlawful  thing,  as  to  kill, 
rob,  or  beat  a  man,  or  commit  a  riot,  or  to  do  any  other  tres- 
pass, and  one  of  them  in  doing  thereof  kill  a  man,  this  may 
be  adjudged  murder  in  them  all  that  are  present  of  that  party 
abetting  him  and  cousenting  to  the  act,  or  ready  to  aid  him, 
although  they  did  but  look  on." 
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No  i>er8on  can  be  held  responsible  for  a  homicide  unless  the 
act  was  either  actually  or  constructively  committed  by  him; 
and  in  order  to  be  his  act,  it  must  be  committed  by  his  hand, 
or  by  some  one  acting  in  concert  with  him,  or  in  furtherance 
cf  a  common  design  or  purpose.    Where  the  criminal  liability 
arises  from  the  act  of  another,  it  must  appear  that  the  act  was 
done  in  furtherance  of  the  common  design,  or  in  prosecution 
of  the  common  purpose  for  which  the  parties  were  assembled 
or  combined  together,  otherwise  a  person  might  be  convicted  of 
a  crime  to  the  commission  of  which  he  never  assented,  which 
could  not  be  done  upon  any  principle  of  justice.    The  two  de- 
fendants, William  and  Franklin  Butler,  in  making  an  assault 
upon  Conrey,  were  guilty  of  a  breach  of  the  peace,  and  if,  while 
engaged  in  the  encounter,  either  one  had  fired  the  shot  which 
killed  the  deceased,  both  would  have  been  guilty  of  the  crime, 
although  they  had  no  design  or  intention  to  injure  or  kill  the 
deceased.    That,  however,  is  not  the  question  presented  by  this 
record.    Here,  under  the  instructions  of  the  court,  the  two  de- 
fendants are  held  responsible  for  the  shooting  done  by  Conrey, 
although  there  was  no  concert  of  action  whatever  between  him 
and  them.    There  was  no  common  design  or  purpose  existing  ' 
between  the  two  defendants  and  Conrey.    They  had  not  as- 
sembled or  come  together  for  the  commission  of  any  unlawful 
act.    They  were  enemies,  —  belonged  to  opposite  factions;  and 
we  know  of  no  principle  upon  which  it  can  be  held  that  the 
defendants  are  liable  for  an  act  of  Conrey.    It  is  true,  the 
defendants  assaulted  Conrey,  and  struck  him  with  their  fists; 
but  his  life  was  not  in  peril,  nor  was  he  in  danger  of  sufiering 
great  bodily  harm.    There  was,  therefore,  nothing  in  the  char- 
acter of  the  assault  which  could  justify  a  prudent  man  in  re- 
sorting to  a  revolver.    But  suppose  there  was,  we  know  of  no 
well-settled  rule  of  law  which  would  hold  the  defendants  lia- 
ble for  the  acts  of  Conrey.    They  would  be  responsible  for  what 
they  did  themselves,  and  such  consequences  as  might  naturally 
flow  from  their  acts  and  conduct;  but  they  never  advised,  en- 
couraged, or  assented  to  the  acts  of  Conrey,  nor  did  they  com- 
bine with  him  to  do  any  unlawful  act,  nor  did  they,  in  any 
manner,  assent  to  anything  he  did,  and  hence  they  could  not 
be  responsible  for  his  conduct  towards  the  deceased. 

It  would  be  a  strange  rule  of  law,  indeed,  to  hold  a  man 
liable  for  a  crime  which  he  did  not  commit,  which  he  did  not 
advise,  and  which  was  committed  without  his  knowledge  or 
assent,  express  or  implied;  and  yet,  if  the  conviction  in  this 
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case  is  to  be  Btistained,  it  can  only  be  done  by  tbe  sanction  of 
such  a  doctrine.  Commontoealth  v.  CampbeU^  7  Allen,  641,  83 
Am.  Dec.  705,  is  a  case  in  point.  It  was  there  held  that  a 
rioter  cannot  be  held  guilty  of  murderer  manslaughter  by  rea- 
son of  the  accidental  killing  of  an  innocent  person  by  those 
who  are  engaged  in  suppressing  the  riot  The  rule  announced 
in  the  case  is  approved  by  Bishop  on  Criminal  Law,  vol.  1, 
sec.  637. 
The  judgment  will  be  reversed  and  the  cause  remanded. 


Oni  mat  bb  Gun/TT  of  Wbohg  WmoH  Hb  Dn>  iror  SpioinGALLT  In- 
THND  if  it  came  naturally  or  even  accidentally  through  some  other  specifio 
or  a  general  evil  purpose:  Spies  v.  People,  122  SL  1;  3  Am.  St.  Rep.  320. . 

Onx  Who»  nr  UireucoxasFUL  Attbmft  to  Cknam  Suicide,  Aoctoentallt 
Kn<L8  Anothsb,  who  is  trying  to  prevent  it^  in  guilty  of  criminal  homicide: 
CkmmomBeaUh  ▼.  JHhh,  123  Mass.  422;  25  Am.  Rep.  109.  And  see  Siate  ▼. 
Bmorjf,  78  Ma  77;  47  Am.  Rep.  92;  Bclbertaom  ▼.  Siaie,  2  Lea,  239;  31  Am. 
Rep.  602;  StaU  ▼.  Hardte,  47  Iow%  647;  29  Am.  R«p.  490;  WaMtgttM  ▼. 
State,  60  Ala.  10;  81  Am.  R^p.  28;  Mo^tikan  ▼.  State,  70  Ind.  126;  36  Am. 
Rep.  178. 
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[26TBXAB  ArrmAiM,  L] 

Absov.  — ImuonanT  n  SuFFioimiT  which  ehaiget  in  fint  oonmt  that  de« 
fendanthiizned  his  own  house,  the  said  house  being  at  the  time  insured; 
and  in  the  second  count  that  he  burned  his  own  hoose,  thereby  endanger* 
ing  the  safety  of  hooses  belonging  to  other  persoiis.  It  is  nnnecessary, 
in  such  case,  to  allege  the  amount  of  the  insarance  upon  the  house,  the 
company  in  which  it  was  insured*  or  other  facts  in  relation  to  the  insur- 
ance, nor  who  owned  the  houses  which  were  endangered  by  the  burning 
of  defendant's  house. 

Tbb  L00U8  IN  Qiro  OF  A  HousB  BuRNBD  IS  SuFFiODENTLT  Alliqbd  where 
it  is  set  forthas  ''a  certain  house  then  and  there  owned  by  him  the  said  " 
defendant,  the  words  "then  and  there  "  referring  to  a  time  and  county 
previously  stated. 

pEAcncB—LffflrrRVOTiONB. —  Stats  mat  bn  Rbquibzd  to  Euor  upon 
Weigh  Count  of  an  iNDicnoENT  It  will  Claim  CoNYicnoN,  only 
WHKN  distinct  felonies  not  of  the  same  character  are  charged  in  different 
counts  in  the  same  indictment.  But  where  there  are  two  counts,  and 
the  state  itself  elects  upon  which  to  proceed,  and  the  court  sanctions 
such  election,  that  count  alone  should  be  submitted  to  the  jury,  who 
should  be  instructed  that  they  could  not  consider  and  could  not  conyiet 
on  the  other  count. 

▼OUJNTART  StATXMNMTS  ABB  InADMISSIBUI  A8  LffCULFATOBT  EviDBNOB 
AAAINBT  AOOUSED  WHBN  MaSB  BT  HiM  UNOBB  AbBIST,  WITHOUT  BBINO 

Ftaurr  Cautionbd  that  aoy  statement  he  made  might  be  used  in  evidence 
agsinst  him.  The  fact  that  a  few  hours  prior  to  tniLlring  nich  statements 
the  magistrate  before  whom  the  charge  was  being  investigated  cautioned 
him  that  a  voluntary  statement,  if  made,  might  be  used  in  evidence 
against  him.  does  not  dispense  with  a  cantion  with  respect  to  statements 
snbseqnently  made  on  another  occasion  to  another  party,  and  under 
tirely  different  circumstances. 
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Woods  and  Smithy  Browny  Oimter^  and  OUbertj  and  Pasco  and 
RueseUy  for  the  appellant. 

W.  L.  Davidson^  assistant  attomey^eneral^  for  the  state. 

WiLLSON,  J.  There  are  two  counts  in  the  indictment;  the 
first  charging  that  the  defendant  bnmed  his  own  house,  tbe 
said  house  being  at  the  time  insured;  the  second  charged  that 
he  burned  his  own  house,  thereby  endangering  the  safety  of 
houses  belonging  to  other  persons.  We  are  of  the  opinion 
that  the  indictment  is  substantially  sufficient  in  both  its 
counts,  and  that  the  defendant's  exceptions  thereto,  and  his 
motion  in  arrest  of  judgment,  were  properly  overruled.  The 
locus  in  quo  of  the  house  burned  is  alleged  sufficiently,  the 
allegation  being  '^a  certain  house  then  and  there  occupied, 
owned,  and  controlled  by  him,  the  said  Baker,"  the  words 
'^  then  and  there  "  referring  to  the  time  and  county  previously 
stated.  It  was  unnecessary  to  allege  the  amount  of  the  insur- 
ance upon  the  house,  the  company  in  which  it  was  insured,  or 
other  facts  in  relation  to  the  insurance.  It  was  only  necessary 
to  allege  that,  at  the  time  the  house  was  burned,  it  was  insured. 
That  portion  of  the  first  count  in  the  indictment  which  states 
that  '^  the  amount  of  said  insurance,  and  a  further  description 
of  which  is  to  the  grand  jurors  unknown,"  is  surplusage,  and 
should  have  been  treated  as  immaterial,  and  wholly  disre- 
garded on  the  trial. 

With  respect  to  the  second  count,  we  do  not  think  it  was 
essential  to  allege  who  owned  the  houses  which  were  endan- 
gered by  the  burning  of  defendant's  house.  Such  an  allega- 
tion is  usual  and  proper,  but  not  absolutely  essential,  as  it  is 
immaterial  who  owned  the  houses  so  endangered,  if  they  were 
owned  by  other  persons  than  the  defendant. 

We  learn,  from  a  statement  made  in  the  charge  of  the  court, 
that  the  county  attorney  elected  to  try  the  defendant  upon  the 
first  count  in  the  indictment.  This  is  all  t&e  information 
afforded  by  the  record  as  to  the  election.  There  is  no  notice 
of  it  taken  in  the  judgment  entry,  or  in  any  other  entry  in  the 
case.  We  must  presume,  therefore,  from  the  statement  made 
in  the  charge  of  the  court,  that  the  state  voluntarily  aban- 
doned and  dismissed  the  second  count.  It  does  not  appear 
that  such  election  was  required  by  the  court,  nor  do  we  think 
it  could  properly  have  been  required.  It  is  only  when  distinct 
felonies,  not  of  the  same  character,  are  charged  in  different 
counts  in  the  same  indictment  that  the  state  may  be  required 
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to  elect  upon  which  connt  it  will  claim  a  conviction:  Lunn  v. 
StaUy  44  Tex.  85;  Bolea  v.  StaU^  13  Tex.  App.  650;  Chester  v. 
StaUy  23  Id.  577.  In  this  case  the  same  felony  is  charged  in 
each  count. 

But  the  state  having  elected  to  try  the  defendant  upon  the 
first  count,  and  the  court  having  sanctioned  such  election,  that 
count  alone  should  have  been  submitted  to  the  jury,  and  the 
jury  should  have  been  explicitly  instructed  that  they  could 
not  consider  and  could  not  convict  upon  the  second  count.  In 
defining  arson,  the  learned  judge,  in  his  charge  to  the  jury, 
embraced  both  counts  in  the  indictment;  that  is,  burning  an 
insured  house,  and  burning  a  house  the  burning  of  which 
endangered  other  houses  not  belonging  to  defendant.  That 
portion  of  the  charge  which  embraced  the  arson  charged  in 
the  second  count  is  erroneous,  because  it  is  not  the  law  appli- 
cable to  the  case,  and  because  it  submitted  to  the  jury  an  issue 
not  in  the  case.  This  error  in  the  charge,  not  having  been 
excepted  to,  would  not  be  reversible  error  unless  it  was  calcu- 
lated to  injure  the  rights  of  the  defendant,  and  whether  the 
error  is  of  that  character  we  do  not  determine,  as  it  is  unneces- 
sary that  we  should  do,  there  being  another  error  for  which 
the  judgment  must  be  set  aside. 

Wi)  are  of  the  opinion  that  the  court  erred  in  admitting  the 
testimony  of  the  witness  Pelfry,  detailing  a  conversation  which 
the  defendant  had  with  him  at  a  time  when  the  defendant 
was  under  arrest  This  testimony  was  evidently  introduced 
by  the  state  as  inculpatory;  as  a  circumstance  tending  to 
prove  defendant's  guilt;  as  a  quasi  confession  of  guilt.  If 
not  introduced  for  this  purpose,  it  was  wholly  irrelevent,  and 
should  for  that  reason  have  been  rejected. 

If  introduced  as  inculpatory  evidence,  it  was  inadmissible, 
because  the  statements  were  made  by  the  defendant  while  he 
was  under  arrest,  and  without  being  first  cautioned  that  any 
statement  he  made  might  be  used  in  evidence  against  him. 
The  fact  that,  a  few  hours  prior  to  the  time  of  making  said 
statements,  he  had  been  cautioned  by  the  magistrate  before 
whom  the  charge  against  him  was  being  investigated,  that  a 
voluntary  statement,  if  he  should  make  one,  might  be  used 
in  evidence  against  him,  does  not,  we  think,  dispense  with  a 
caution  with  respect  to  statements  subsequently  made,  on 
another  occasion,  to  another  party,  and  under  entirely  differ- 
ent circumstances.  The  caution  given  him  by  the  magistrate 
related  ^lone  to  a  voluntary  statement, — a  judicial  proceed- 
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ing  in  the  presence  of  the  court, — a  written  statement,  to  be 
signed  by  the  defendant  It  wonld  be  stretching  the  rule  too 
much,  we  think,  to  apply  a  caution  made  under  such  circum- 
stances to  any  and  all  statements  made  by  the  defendant  od 
subsequent  occasions.. 

We  do  not  agree  to  the  role  as  stated  in  Bames  v.  State^  36 
Tex.  356,  that  the  caution  must  immediately  precede  the  con- 
fession. That  rule,  we  think,  is  too  extreme,  and  in  the  sub- 
sequent case  of  Maddoz  v.  StatCy  41  Id.  205,  it  was  not  strictly 
adhered  to.  We  think  the  true  rule  is,  that  if  the  defendant 
was  properly  cautioned  that  statements  made  by  him  might 
be  used  in  evidence  against  him,  and  he  thereafter,  within  a-^ 
reasonable  time,  made  statements  reasonably  coming  within 
the  scope  of  the  caution  given  him,  such  statements  would  be 
admissible  against  him. 

But  we  do  not  think  the  statements  made  by  the  defendant 
in  this  instance  come  within  this  rule.  They  are  not  statements 
reasonably  embraced  within  the  caution  given  the  defendant 
by  the  magistrate,  for  that  caution  was  limited  to  a  voluntary 
statement,  and  was  not  intended  to,  and  could  not,  we  think, 
apply  to  any  other  statement.  This  is  a  new  question,  as  far 
as  we  are  aware,  and  we  have  been  unable  to  find  any  author- 
ity which  has  aided  us  in  reaching  a  conclusion  upon  it.  The 
conclusion  we  have  arrived  at  is  based  alone  upon  what  we 
conceive  to  be  the  spirit  of  the  law  regulating  the  admissibil- 
ity in  evidence  of  confessions.  •Confessions  of  persons  in  con- 
finement, or  in  the  custody  of  an  officer,  are  only  admissible 
under  the  conditions  prescribed  in  the  statute,  and  the  caution 
required  in  the  case  of  a  voluntary  statement  is  a  distinct 
caution  from  that  required  in  the  case  of  other  confessions, 
and  is  applicable  alone  to  the  statements  made  before  the 
magistrate,  reduced  to  writing,  and  signed  by  the  defendant: 
Code  Crim.  Proc,  art.  750. 

Other  errors  assigned  and  presented  in  the  brief  and  argu- 
ment of  counsel  for  defendant  have  received  our  attention;  but 
we  are  of  the  opinion  that  the  only  material  errors  are  those 
which  we  have  discussed,  and  because  of  the  last  named 
of  which,  the  judgment  is  reversed,  and  the  cause  is  re- 
manded.   

AitaoN,  SumcuENCT  07  Ikdiotmknts  >or:  State  r,  Toote^  29  Oonn.  842; 
76  Am.  Dec.  602;  EeUenbeek  y.  State,  10  M<L  431;  69  Am.  Deo.  166;  Mary  y. 
State,  24  Ark.  44;  SI  Am.  Dec.  60»  and  note  67-69;  State  r.  Cfaiior,  71  K.  a 
8S;  17  Am.  Rep.  8;  indieiment  ohArguig  m  a  tingle  not  the  burning  ol  my- 
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eral  honaes  cfaazgM  bnt  one  offense,  and  is  not  bad  for  dnplicity:  Wooff/ord 
T.  People,  62  K.  T.  117;  20  Am.  Rep.  464. 

COHTESSIOHfl,  WHIN  AdIOSSIBLB  AS  VOLUNTAST,  — CatT  ▼.  SuUe,  24  Tex. 
App.  562;  6  Am.  St.  Rep.  905,  and  note  908;  Biaeoe  v.  State,  67  Md.  6;  Pof 
col  V.  State,  77  Ga.  596;  People  v.  Teaton,  75  GaL  415;  State  ▼.  EUU,  97  N.  0. 
447,  —  are  presumed  to  have  been  volnntarily  made,  in  the  absence  of  all  evi- 
dence: People  ▼.  Barker,  60  Mich.  277;  1  Am.  St.  Rep.  601;  bat  see  Amoe  ▼• 
SiaU,  83  Ala.  1;  3  Am.  St.  Rep.  682. 

Elkctiov,  WHBf  Gqmfbllkd:  State  ▼.  NeboHf  14  Rich.  160;  94  Am.  Deo. 
130. 


BoNNARO  V.  State. 

[25  Tbxas  Appials,  178.] 

Murder.  —  Etidxncb  is  Admisszblb  to  Show  Moitve^  HomLnr,  Ih- 
TERXST,  OR  Bias  of  Witness  toward  Accused,  as  that  witness  had 
had  some  difficulty  with  the  accused  the  night  preceding  the  shootings 
and  had  followed  accused,  threatening  to  see  him  again  and  shoot  him. 

Murder— Explanatory  Statbkbnts  of  Accused  as  Evidence. -^  When 
prosecution  proves  by  certain  witnesses  the  statements  accused  had 
made  to  them,  the  defense  is  entitled  to  prove  what  statements  he  had 
made  to  another,  in  order  to  explain  the  statements  made  to  the  wit- 
neeses  for  the  prosecution,  under  the  statutory  rule  that  "  when  a  de- 
tailed tLot,  declaration,  conversation,  or  writing  is  given  in  evidence^ 
any  other  aat,  declaration,  or  writing  which  is  necessary  to  make  it 
fully  understood,  or  to  explain  the  same»  may  also  be  given  in  evi- 
dence": Texas  Code  Grim.  Proc.,  art.  751. 

AcouffMD  IS  GuiLTT  OF  MuRDER  if  the  killing  is  consequent  upon  a  difficulty 
between  him  and  the  deceased,  no  matter  which  provoked  it,  and  there 
had  been  an  enmity  between  the  parties  for  some  months,  and  accused 
had  made  serious  threats  against  the  deceased,  which  had  been  com- 
municated to  him,  and  he  was  anticipating  trouble  with  accused  when 
he  should  meet  him,  and  was  prepared  therefor,  and  under  these  cir- 
cumstances both  parties  had  determined  to  bring  on  a  difficulty  when 
they  should  meet,  in  which  the  one  intended  to  kill  the  other,  or  inflict 
serious  bodily  injury,  which  might  result  in  death. 

Killing  is  Manslaughter  only  if  accused  did  not  intend  to  provoke  a 
difficulty  with  deceased,  but  sought  an  interview  with  him  solely  to 
obtain  payment  of  a  claim,  and  a  difficulty  ensued,  in  which  accused,  on 
account  of  abuse  heaped  upon  him  by  deceased,  voluntarily  slew  him  in 
heat  of  passion  engendered  by  the  present  abuse,  taken  in  connection 
with  the  previous  wrongs  done  him  by  deceased,  and  the  circumstances, 
all  combined,  were  of  such  a  character  as  to  produce  cause  adequate  to 
render  the  mind  incapable  of  cool  reflection. 

IirsTRUonoN.— Killing  is  Manslaughter  onlt  if  accused  sought  inter- 
view with  deoeased  with  no  hostile  intentions,  and  deceased  became  en- 
raged, and  committed  an  assault  upon  defendant,  which  inflicted  pain  or 
bloodshed,  and  under  the  passion  thus  engendered  accused  shot  and 
kiUad  deoeafled;  and  an  instruction  is  radicslly  defective  which  does  not 
jtiiit  this  phase  of  the  law  in  affirmative  tenni. 
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KiLLivo  IS  JuannABLK  on  Obound  07  Kbobbbabt  SiLr-Dsnaras  if 
eased  Boaght  an  interview  with  deceased  with  no  hostile  intentiooa,  bat 
solely  to  demand  settlement  and  payment  of  a  claim,  and  deceased 
became  angry  and  a  wordy  altercation  ensned,  dnring  which  deceased 
drew  his  pistol,  and  assaolted  accused  in  snch  a  manner  as  to  create  in 
the  latter's  mind  a  reasonable  apprehension  of  death  or  serions  bodily 
injury,  and,  acting  upon  such  reasonable  apprehension,  accused  fired 
the  fatal  shot. 

Appeal  from  conviction  of  murder  in  the  second  degree. 
The  facts  sufficiently  appear  in  the  opinion. 

Poindexter  and  Paddlefardf  for  the  appellant. 

W.  L.  Davidsofif  assistant  attomey-generaly  for  the  state. 

White,  P.  J.  This  appeal  is  from  a  judgment  of  conviction 
for  murder  in  the  second  degree.  Twenty  errors  are  assigned  for 
reversal,  and  they  relate, —  1.  To  the  exclusion  of  evidence; 
2.  To  errors  in  the  charge  of  the  court  to  the  jury;  3.  To  the 
refusal  of  special  requested  instructions  in  behalf  of  defend- 
ant; 4.  To  the  insufficiency  of  the  evidence  to  support  the 
verdict;  and  5.  To  the  overruling  of  defendant's  motion  for  a 
new  trial.  We  do  not  propose  to  discuss  all  these  assigned 
errors,  but  will  select  those  which  are,  in  our  opinion,  the  most 
important 

I.  It  was  error  to  exclude  the  testimony  of  the  witness  Joe 
Bidwell,  as  shown  by  the  first  bill  of  exceptions,  to  the  efiect 
that  on  the  night  before  the  shooting  a  difficulty  occurred  at 
a  party  at  the  house  of  one  Page,  between  the  principal  state's 
witness,  Ike  Moore,  and  the  defendant,  in  which  the  witness 
Moore  had  followed  the  defendant  out  of  the  gate,  and  when 
defendant  told  him  to  stop  following  him,  turned  away  with 
the  remark, ''  I  '11  see  you  again,  and  will  shoot  a  hole  through 
you  a  yellow  dog  can  go  through.  I  am  a  yard  wide,  all  wool, 
and  hard  to  curry."  This  evidence  was  admissible  to  show 
the  motive,  animus,  and  extent  of  the  feelings  of  the  witness 
toward  defendant.  '^The  motives  which  operate  upon  the 
mind  of  a  witness  when  he  testifies  are  never  regarded  as  im- 
material or  collateral  matters":  Oaines  v.  CammonweaUhj  60 
Pa.  St.  319-326.  As  to  hostility,  interest,  or  bias  against  a 
defendant,  a  witness  may  be  contradicted,  if  he  denies  them, 
by  evidence  of  his  own  statements  or  of  other  implicatory 
facts.  ^*  The  same  rule  applies  to  questions  as  to  quarrels  be- 
tween the  witness  and  the  party  against  whom  he  is  called  ": 
Wharton  on  Criminal  Evidence,  sec.  485;  1  Oreenl.  £v.,  13th 
ed.,  sec.  465;  HaH  v.  State,  16  Tex.  App.  202;  49  Am.  Rep. 
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188;  Favors  v.  States  20  Tex.  App.  156;  Itosboi^cmgh  y.  State^ 
HI  Tex.  App.  672;  see  also,  upon  this  point,  Newcomb  v.  State^ 
27  Miss.  383;  and  also  the  case  of  Kent  v.  State^  Ohio,  reported 
in  full  in  6  Criminal  Law  Magazine,  520,  in  which  the  cases 
Are  reviewed,  and  the  doctrine  upon  the  subject  elaborately 
discussed.  It  is  shown  by  the  evidence  that  the  witness  Moore 
had  been  a  party  to  and  associated  with  the  deceased  in  all 
the  troubles  and  difficulties  between  the  latter  and  the  de- 
fendant, and  the  extent  to  which  he  was  biased  was  legitimate 
matter  to  be  considered  by  the  jury  in  determining  the  credi- 
bility of  his  testimony. 

Defendant's  fourth  bill  of  exceptions  was  taken  to  the  ex- 
<;lu6ion  of  his  statements  made  to  his  brother,  John  Bonnard, 
on  the  night  of  the  difficulty,  and  when  he  first  met  his  brother 
after  the  difficulty,  in  which  he  detailed  all  the  circumstances 
of  the  difficulty  fully,  and  in  which  he  also  explained  to  his 
brother  the  fact  that  he  had  related  the  circumstances  differ- 
ently to  the  young  ladies  at  Mrs.  Welch's  immediately  upon 
his  return  from  the  scene  of  the  difficulty,  and  told  him  the 
reasons  which  induced  and  influenced  him  in  making  the 
fltatement  as  he  did  make  it  to  those  young  ladies.  The  pros- 
ecution had  proved  by  these  young  ladies  what  defendant's 
statements  to  them  were,  and  the  defense  proposed  to  prove 
the  statements  made  to  his  brother  in  order  to  explain  these 
fitatemente,  under  the  statutory  rule  that  "  when  a  detailed 
act,  declaration,  conversation,  or  writing  is  given  in  evidence, 
any  other  act,  declaration,  or  writing  which  is  necessary  to  make 
it  fully  understood,  or  to  explain  the  same,  may  also  be  given 
in  evidence":  Code  Crim.  Proc.,  art.  751.  We  are  of  opinion 
the  bill  of  exceptions  brings  the  excluded  evidence  directly 
within  the  purview  of  the  rule  as  the  same  has  heretofore  been 
construed  by  this  court  in  Qreen  v.  Staiey  17  Tex.  App.  395; 
Harrison  v.  State j  20  Id.  387;  54  Am.  Rep.  529;  Rainey  v. 
State,  20  Tex.  App.  455;  Oaither  v.  StaU,  21  Id.  528;  and  that 
it  was  error  to  exclude  the  testimony.  This  case  is  not  anal- 
ogous to  the  lAlly  Oibson  Case,  23  Id.  414,  in  this  particular. 

Appellant  having  been  convicted  of  murder  of  the  second 
degree,  this  eliminates  from  discussion  ail  questions  as  to  the 
correctness  of  the  charge  of  the  court  as  to  murder  of  the  first 
degree.  As  to  murder  of  the  second  degree,  manslaughter, 
self-defense,  etc.,  many  attacks  are  made  upon  the  charge  as 
a  whole,  and  to  each  particular  paragraph,  as  well  as  to  the 
action  of  the  court  in  refusing  all  of  defendant's  special  re- 

Am.  St.  Bif.,  Vol.  vni.— 28 
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quested  instrnctionB.  It  would  be  a  useless  consumptioo  of 
time  to  attempt  a  review  of  all  the  matters  thus  presented,  and 
80  strenuously  urged  in  the  oral  arguments  and  able  brief  of 
counsel  for  appellant.  Suffice  it  to  say  that,  in  quite  a  num- 
ber  of  the  particulars  mentioned,  the  charge  is  to  some  extent 
confusing  if  not  misleading,  and  in  one  of  the  particulars  spe* 
cially  complained  of  is  clearly  erroneous.  We  will  summarize 
the  several  phases  in  which  the  evidence  presents  the  case  ta 
our  minds,  and  to  which  the  charge  should  have  been  mainly, 
pertinently,  and  affirmatively  directed. 

1.  The  state's  theory  was,  that  defendant  and  deceased  had 
been  at  enmity  for  some  months,  and  defendant  had  made 
serious  threats  against  the  deceased;  these  threats  had  per- 
haps been  communicated  to  deceased,  and  he  was  anticipating 
and  prepared  for  trouble  with  defendant  when  he  should  meet 
him.  Now,  if,  under  these  circumstances,  both  parties  had 
determined  in  their  minds  to  bring  on  a  difficulty  when  they 
should  meet,  in  which  the  one  intended  to  kill  the  other,  or 
inflict  serious  bodily  injury  which  might  result  in  death,  then 
if  such  was  the  case,  and  a  difficulty  and  death  ensued,  no 
matter  which  provoked  it,  the  party  killing  woidd  be  guilty  of 
murder:  Penal  Code,  art.  603. 

2.  If  defendant,  however,  did  not  intend  to  provoke  a  diffi- 
culty  with  deceased,  but  sought  the  interview  with  him  solely 
for  the  purpose  of  demanding  pay  for  his  spurs,  and  a  diffi- 
culty ensued,  in  which  defendant,  on  account  of  abuse  heaped 
upon  him  by  deceased,  voluntarily  slew  him  in  heat  of  passion 
engendered  by  the  present  abuse,  taken  in  connection  with  the 
previous  wrongs  done  him  by  deceased,  and  the  circumstances 
all  together  combined  were  of  such  a  character  as  to  produce 
adequate  cause  sufficient  to  render  the  mind  incapable  of  cool 
reflection,  then  such  killing  would  be  manslaughter:  TFod* 
lington  v.  State,  19  Tex.  App.  266;  Johnson  v.  State^  22  Id. 
206;  Howard  v.  StaU,  23  Id.  265. 

3.  If  defendant  sought  an  interview  with  deceased  with  no 
hostile  intentions,  and  deceased  became  enraged  and  com- 
mitted an  assault  upon  defendant  which  did  inflict  pain  or 
bloodshed,  and  under  the  passion  thus  engendered  defendant 
shot  and  killed  deceased,  the  pain  or  bloodshed  would  amount 
to  "  adequate  cause,"  and  the  killing  would  be  manslaughter. 
The  charge  of  the  court  was  radically  defective  in  not  pre- 
senting this  phase  of  the  law  of  the  case  in  affirmative  terms: 
HM  V.  SUUe,  8  Tex.  App.  142;  FotUr  v.  StaU.  8  Id.  249. 
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4.  If  defendant  songht  the  interview  with  deceased  with  no 
hostile  intentions,  but  simply  and  solely  to  demand  a  settle- 
ment and  pay  for  his  spurs,  and  deceased  became  angry  and 
a  wordy  altercation  ensned,  during  which  deceased  drew  his 
pistol  and  assaulted  defendant  with  it  in  such  a  manner  as  to 
create  in  defendant's  mind  a  reasonable  apprehension  of  death 
or  serious  bodily  injury,  and,  acting  upon  such  reasonable  ap- 
prehension, defendant  fired  the  fatal  shot,  then  and  in  that 
event  he  would  be  justifiable,  upon  the  ground  of  necessary 
self-defense:  See  Willson's  Crim.  Stats.,  sec.  1070. 

These  are,  in  our  opinion,  in  brief,  the  essential  principles  of 
law  applicable  to  the  facts  of  the  case  as  shown  by  the  record, 
and  they  should  have  been  submitted  plainly,  fully,  and  affirm- 
atively, and  without  unnecessary  verbiage,  by  the  charge.  For 
the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded.  

Whsn  MonvB  ov  Wixnibs  nr  PiaiOBmNo  VAxnouhAR  Am,  or  in 
making  a  partionlar  deolarationy  becomes  material  in  a  canae,  he  may  him- 
self be  sworn  in  regard  to  it:  Kerraina  r,  PeopU,  SO  N.  T.  221;  19  Am.  Rep. 

isa 

'  MuRDSR,  Ltobxdixntb  ov — Ihtbit:  State  ▼.  Lcsadgrof,  95  Mo.  97;  6  Am. 
St.  Rep.  26^  and  note  81;  T^ony  ▼.  CowmomoBofeA,  121  Pa.  St.  165;  6  Am. 
St.  Rep.  775,  and  note  780;  Lang  ▼.  Siait,  84  Ala.  1;  5  Am.  St.  Rep.  324, 
and  note  328;  Sekeffer  v.  State,  22  Neb.  657;  3  Am.  St.  Rep.  274,  and  note 
279;  Spiee  v.  People,  122  HL  1;  3  Am.  St  Rep.  320. 

Manslaughtxb,  Kinds  ow,  and  What  Amounts  to:  State  v.  EUiek,  2 
Winst  66;  86  Am.  Dec.  442;  CMUkir  ▼.  Conmamoeaith,  2  Dnvall,  163;  87 
Am.  Dec.  493;  StaU  ▼.  Bardie,  47  Iowa»  647;  29  Am.  Rep.  496;  State  v. 
JRmry,  78  Mo.  77;  47  Am.  Rep.  92;  Harrington  r.  State,  83  Ala.  9. 

Sklv-diiihbb,  Right  of:  THBerp  ▼.  State,  24  Tex.  App.  251;  5  Am.  St.  B;ep. 
882;  and  cases  collected  in  note  887;  Fariee  v.  State,  85  Ala.  1;  VMnerv. 
'  Suae,  24  Keb.  838;  StaU  v.  Keaeling,  74  Iowa,  628;  State  v.  Hose,  92  Mo.  201; 
Dmwm  V.  State,  49  Ark.  543. 


Mulligan  v.  State. 

[26  TvzAs  Appbal,  199.) 

A  Dbmoubhkd  Buildino  is  not  a  "House,"  so  as  to  be  the  Subject 
aw  Abeon,  within  a  statute  which  defines  such  "house  "  as  "any  build- 
ing or  structure  inclosed  with  walls,  and  covered." 

▲BSdH  —  BUBNINO    OF    PAEMISES    LeAEED    BT    AOOUBED -~  INDICTMENT. — 

Where  accused  is  a  tenant,  entitled  to  occupancy  and  pcssesnon^  he  is  a 
part  owner,  and  occupies  such  a  relation  to  the  premises  as  requires  that 
the  indictment  should  allege  the  particular  facts  making  him  amenable 
to  prosecution  for  arson  in  case  such  house  has  been  burned  by  him: 
Xssas  Fsnal  Code,  arts.  658-660. 


■ 
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/.  IT.  Woody  for  the  appellant. 

W.  L,  Davidson^  aesistant  attomey-generalj  for  the  state. 

White,  P.  J.  Appellant  was  oonvicted  of  arson.  Two 
counts  were  contained  in  the  indictment, — one  for  the  burn- 
ing of  a  house,  and  the  other  for  the  willful  burning  of  a  ^'pile 
of  wood,  the  same  being  a  set  of  house  logs.''  Defendant's 
motion  to  quash  the  indictment  was  sustained  as  to  the  sec- 
ond, or  the  count  for  willful  burning. 

Appellant  was  the  tenant  of  one  Duke,  and  daring  his  ten-  ( 
ancy  had  erected  a  crib  upon  the  rented  premises,  which  crib 
the  landlord,  Duke,  refused  to  pay  for  when  the  parties  were 
having  their  settlement  with  a  view  to  the  expiration  of  the 
lease.  Defendant  declared  time  and  again  that  he  would  burn 
the  crib.  About  the  time  he  was  moving  or  preparing  to  move 
from  the  premises,  he  pulled  down  the  crib,  and  in  the  night 
before  he  moved,  the  logs  of  which  the  crib  had  been  built, 
and  which  he  had  torn  down,  were  set  fire  to  and  burned* 
Two  questions  present  themselves  in  connection  with  these 
facts:  1.  Was  a  house  burnt?  and  2.  If  a  house  was  burnt, 
could  defendant  be  convicted  for  burning  it  when  he  was  still 
in  possession  as  a  tenant  of  the  leased  premises  upon  which  it 
stood? 

"Arson"  is  defined  by  our  code  to  be  "the  willful  burning 
of  any  house  included  within  the  meaning  of  the  succeeding 
article  of  this  chapter":  Penal  Code,  art.  651.  The  succeeding 
article  662  defines  a  "  house  "  as  any  building  or  structure  in- 
closed with  walls,  and  covered,  whatever  may  be  the  materials 
used  for  building:  Smith  v.  State^  23  Tex.  App.  357;  59  Am. 
Rep.  773. 

We  think  it  clear  that  when  the  building  was  torn  down,  it 
ceased  to  be  "  a  building  or  structure,"  because  it  had  lost  the 
arrangement  of  its  parts, — its  form,  make,  and  construction.  It 
had  no  longer  the  inclosure  of  walls,  and  it  was  no  longer  cov- 
ered. It  had  lost  all  the  essential  characteristics  of  ''a  house." 
The  logs  might  still  be  called  "house  logs,"  but  they  ceased  to 
be  "  a  house."  They  might,  perhaps,  be  classed  as  lumber  or 
wood,  and  as  such,  the  appellant  might,  perhaps^  have  been 
prosecuted  and  convicted  for  willfully  burning  them,  under 
the  provision  of  article  665  of  the  Penal  Code,  provided  he  was 
at  all  liable  for  their  destruction. 

And  this  brings  us  to  a  consideration  of  the  second  proposi- 
tion, viz.:  Could  defendant  be  prosecuted  and  convicted  fcnr 
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arson  whilst  he  was  still  in  possession  and  control  of  the 
leased  premises  upon  which  the  property  was  situate  when 
destroyed?  At  common  law,  ''a  man  could  not  commit  arson 
of  a  house  in  which  he  has  a  lawful  claim  to  abide;  as  a  ten- 
ant from  year  to  year,  or  from  month  to  month,  be  his  term 
however  short;  or  under  an  agreement  for  a  lease'':  2  Bishop's 
Crim.  Law,  7th  ed.,  sec.  13.  Mr.  Wharton  says:  *'A  tenant 
(occupancy  being  the  test)  cannot  be  guilty,  at  common  law, 
of  arson  in  burning  the  property  he  occupies  on  lease.  On  the 
other  hand,  a  landlord,  it  would  seem,  may  be  guilty  of  arson 
in  burning  his  house  in  a  tenant's  possession":  Wharton's 
Crim.  Law,  8th  ed.,  sec.  836;  State  v.  Hannetty  54  Vt  83;  4 
Am.  Crim.  Bep.,  Oibbons,  88. 

Our  statute  (Penal  Code,  art.  659)  provides  for  certain  ex- 
ceptions to  the  rule  that  even  the  owner  may  destroy  his  own 
house,  one  of  which  is,  *'  when  there  is  within  it  any  property 
belonging  to  another";  and  article  660  expressly  declares  that 
''  one  of  the  part  owners  of  a  house  is  not  permitted  to  bum 
it."  Under  our  statute,  the  tenant,  during  his  lease,  should 
be  considered  only  a  part  owner  in  the  house,  and  the  land- 
lord certainly  has  a  property  in  it  which  the  tenant  could  not 
destroy  with  impunity.  Still  the  tenant  is  the  party  entitled 
to  the  possession,  and  arson  is  regarded  as  an  offense  against 
the  security  of  the  habitation  rather  than  that  of  the  property 
and  true  ownership.  But  an  indictment  against  an  owner  or 
part  owner  for  burning  his  own  house  (arts.  658-660)  must 
allege  ownership  in  the  accused,  and  the  particular  facts 
which  may  bring  him  within  the  exceptions  as  amenable  to 
prosecution:  Tuller  v.  State ^  8  Tex.  App.  501;  Willson's  Crim. 
Forms,  411.  Appellant  being  a  tenant  entitled  to  occupancy 
and  possession,  he  was  at  least  a  part  owner,  and  occupied 
such  relation  to  the  premises  as,  in  our  opinion,  required  that 
the  indictment  should  have  alleged  the  particular  facts  mak- 
ing him  amenable  to  prosecution  for  the  arson,  in  case  a  house 
has  been  burnt  by  him. 

Our  conclusions  upon  the  facts  and  law  of:the  case  are,  first, 
that  the  indictment  is  insuflScient  in  allegation  to  warrant  the 
conviction  of  this  defendant  as  a  tenant;  and  second,  if  the 
indictment  had  been  sufficient,  the  evidence  totally  fails  to 
establish  the  crime  of  arson, — that  is,  "the  burning  of  a 
house." 

The  judgment  is  reversed  and  the  cause  remanded. 

Absom:  See  Baker  v.  State,  arUe^  p.  427»  and  note. 
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Alexander  v.  State. 

[25  Tbxab  ArwEAjjt,  Ml] 

KiLLiHQ  IK  Sklf-dbfrmsb.  —  Whxrs  Aoousid  has  Bnv  Thbsatsrsd  bt 
Dboxassd  with  Dsath  OB  SBBI0178  BoDiLT  LfjUBT,  and  such  throat 
has,  prior  to  the  homicide,  been  commonioated  to  the  aoeoaed,  and  at 
the  time  of  the  homicide  the  deceased  by  any  act  manifests  an  intention 
to  exeoate  sach  threat,  the  killing  is  justifiable  homicide. 

iHSTBUonoKB. — Whbbb  Aooused  Rblibb  upon  TUB  Law  OB  Sblf-db- 
VBBBB^  evidence  as  to  threats  and  character  of  deceased,  and  his  conduct 
at  the  time  of  the  homicide,  should  be  affirmatively  submitted  to  the 
Jury,  to  be  considered  by  them  in  determining  whether  or  not  "adequate 
eanae  "  for  the  homidde  existed. 

InrEUonoHB — Ibtbht  to  Kill. — Where  jury  were  instruoted  what  the 
law  was  in  case  the  evidence  showed  that  the  accused  provoked  the  con- 
test with  the  deceased,  with  intent  to  kill  him,  they  should  also^  where 
the  evidence  warrants  it,  be  instructed  as  to  what  the  law  is  when  a 
diffieolty  is  provoked  with  no  intention  to  kilL 

H.  F.  Fiahefj  T.  E.  Conn,  and  Jones  and  Oamettj  for  the  ap- 
pellant. 

W.  L.  Dcmdaon^  asaiitant  attamey^meral^  for  the  state. 

WiLLSON,  J.  It  was  shown  by  the  testimony  of  the  defend- 
ant that,  a  few  days  prior  to  the  homicide,  deceased  had 
threatened  to  kill  him,  and  that  such  threat  had  been  com- 
mnnicated  to  him.  It  was  also  shown  that  the  general  repn- 
tation  of  the  deceased  was  that  of  an  overbearing,  dangerous 
man,  who  would  be  likely  to  execute  such  a  threat.  It  was 
further  shown  that,  before  the  defendant  shot  or  attempted  to 
shoot  the  deceased,  or  inflict  upon  him  any  other  violence,  he 
was  stricken,  or  stricken  at,  by  the  deceased,  who  was  a  power- 
ful, athletic  man,  with  a  stick,  and  that  the  defendant  began 
shooting  at  the  deceased  while  the  deceased  was  continuing 
the  assault  upon  him  with  the  stick. 

Such  being  the  evidence  in  behalf  of  the  defendant,  it  was 
the  imperative  duty  of  the  court  to  instruct  the  jury  in  the 
law  applicable  to  such  evidence, — that  is,  in  relation  to  such 
threat  and  the  character  of  the  deceased.  It  is  well  settled 
that  if  a  person  accused  of  culpable  homicide  has  been  threat- 
ened by  the  deceased  with  death  or  serious  bodily  injury,  and 
such  threat  has,  prior  to  tbe  homicide,  been  communicated  to 
the  defendant,  and  at  the  time  of  the  homicide  the  deceased 
by  any  act  manifested  an  intention  to  execute  such  threat,  the 
defendant  would  be  authorized  to  act  upon  appearances,  in 
resorting  to  any  means  to  protect  himself,  and  a  killing  under 
such  circumstances  would  be  justifiable  honddde.    Under 
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the  Tb^Ab  of  ibis  case,  this  nile  of  the  Uw  should  have  been 
given  to  the  juiy  as  a  part  of  the  law  of  self-defense. 

We  are  fiurther  of  opinion  that  the  evidence  as  to  threats, 
<iharacter  of  deceased,  and  the  conduct  of  the  deceased  at  the 
time  of  the  homicide,  should  have  been  affirmatively  sub- 
mitted to  the  jury,  to  be  considered  by  them  in  determining 
whether  or  nof  adequate  cause"  for  the  homicide  existed: 
Sims  V.  StaUj  9  Tex.  App.  586;  WOliamB  v.  Staie^  22  Id.  497. 
Defendant,  at  the  time  of  the  trial,  promptly  excepted  to  the 
charge  of  the  court,  because  it  omitted  to  instruct  the  jury  as 
above  indicated.  There  is  no  instruction  whatever  in  the 
charge  given  to  the  jury,  in  relation  to  the  threats  shown  to 
have  been  made  by  the  deceased,  etc.  This  phase  of  the  case, 
presented  by  the  evidence,  is  not  embraced  in  any  manner  in 
the  charge. 

There  is  also  error,  we  think,  in  that  portion  of  the  charge 
which  relates  to  the  rules  of  the  law  applicable  where  the  con- 
test in  which  the  homicide  takes  place  is  provoked  by  the 
defendant  It  is  not  clear  to  our  minds  that  the  evidence 
authorized  a  charge  upon  this  subject,  but  conceding  that  it 
did,  the  whole  law  relating  thereto  should  have  been  explained. 
The  jury  were  instructed  what  the  law  was  in  case  the  evi- 
dence showed  that  the  defendant  provoked  the  contest  with 
the  deceased  with  the  intent  to  kill  him,  but  were  not  in- 
etructed  as  to  what  the  law  is  when  a  difficulty  is  provoked 
with  no  intention  to  kill.  As  given,  we  think  this  portion  of 
the  charge  was  erroneous,  and  calculated  to  prejudice  the 
rights  of  the  defendant:  WhiU  v.  SUUey  23  Tex.  App.  154; 
Oreen  v.  State,  12  Id.  445. 

Other  objections  are  urged  to  the  charge  which  we  deem  it 
unnecessary  to  discuss  or  determine,  as  they  will  doubtless  be 
eliminated  on  another  trial  in  suppljring  the  defects  already 
noted,  and  because  of  which  defects  the  judgment  is  reversed,, 
and  the  cause  is  remanded. 


Ejujjaq  nr  SsLV-rarsHSi^  eyideiioa  m  to  tluro>t»»  and  ohanotor  of  do» 
4ieMod:  7y«V  v.  (kmmoMoeaUkf  121  Pa.  St.  166;  6  Am.  St.  Bop.  776^  and 
oaoM  coUeoted  In  noto  781;  and  mo  Bcmwrd  ▼.  StaU^  anU^  p.  491*  and  note 
ttS. 
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Ex  PABTB  Stanley. 

[35  TmXAB  Appbalb,  873.J 

Habeas  Ck>iiFua.  —  Bztraditioit  Wabrant  is  Valid  Which  RBamSi  but- 
DOBS  NOT  Sbt  Fobth  IN  FuLL,  THB  AFFIDAVIT  npon  which  it  isnied. 
The  oorreot  rale  is,  that  where  the  execntiTe  issuing  the  warrmnt  withholds- 
the  papers  on  which  its  issuance  is  based,  then  the  warrant  itself  mnsti- 
be  relied  on  for  the  necessary  evidence  to  show  that  the  essential  condi- 
tions requisite  to  a  valid  issoance  exist,  and  it  is  sufficient  that  the  re- 
citals therein  are  what  the  law  requires. 

ExTBADinoN  Warrant  is  Dult  Certified  which  states  that  the  demand 
of  the  governor  for  the  fogitive  was  "  accompanied  by  a  oopy  of  saiA 
affidavit  duly  certified  as  anthentic,"  although  under  a  literal  eompliaiu^ 
with  the  statute  it  should  have  stated  that  said  copy  was  certified  as- 
authentto  by  the  governor  demanding  the  fugitive.  Such  statemeai. 
that  it  was  "  duly  certified  as  anthentio'*  must  be  held  to  mean  that  it. 
was  certified  according  to  law. 

Extradition  Warrant  need  only  Statb  Faotb  Which  UNHnrEAKAKLT 
Show  that  Dbhanded  Psbson  is  a  FuomvB  from  justice  from  do> 
mandant  state  to  another.    A  direct  statement  of  such  fact  is  not  nooes 
sary. 

Bztradition  Wabbant  nbbd  not  Show  that  Cbdcb  Chabokd  s  a  Cbimk 
BT  THB  Law  of  thb  Demandino  State. 

Extradition.— Upon  HEARDra  on  Habeas  Gobfus  for  DbkahdbdPbbsdn^ 
it  is  error  to  admit  in  evidence  a  copy  of  an  affidaviti  made  in  the  de» 
mandant  state,  charging  applicant  with  obtaining  money  under  false  pre- 
tenses, where  such  affidavit  was  not  part  of  respondent's  return,  was  not 
attached  to  and  did  not  accompany  the  warrant,  was  not  anthantioated  as* 
evidenoe,  and  was  not  shown  or  claimed  to  be  the  «¥idenoeoii  whieh  war^ 
rant  issued;  but  it  is  not  error  which  will  operate  to  dischaige  applioaat^ 

Teel  and  HcUUmj  for  the  appellant. 

W.  L.  Davidson^  CLsmtant  attomey-general^  for  the  Btate. 

WiLLSON,  J.  Appellant  was  arrested  by  virtoe  of  the  fid*^ 
lowing  warrant  issued  by  the  governor  of  Texas,  to  wit:  — 

'^  The  State  of  Texas.  To  all  and  singular,  the  sherifRBf  oon-^ 
stables,  and  other  civil  officers  of  said  state:  — 

'^  Whereas,  it  has  been  made  known  to  me  by  the  governor 
of  the  state  of  California,  that  William  H.  M.  Stanley  and 
Bertha  Stanley  stand  charged  by  affidavit  before  the  proper 
authorities  with  the  crime  of  obtaining  money  under  fidse- 
pretenses,  committed  in  said  state,  and  that  the  said  de- 
fendant has  taken  refuge  in  the  state  of  Texas;  and  whereas, 
the  said  governor,  in  pursuance  of  the  constitution  and  law» 
of  the  United  States,  has  demanded  of  me  that  I  cause  the 
said  fugitives  to  be  arrested  and  delivered  to  James  W.  Oillin 
and  John  Parrott,  who  are,  as  is  satisfactorily  shown,  duly  au-^ 
ihorized  to  receive  them  into  custody  and  convey  them  back 
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to  said  state;  and  whereas^  said  demand  is  accompanied  by  a 
copy  of  said  affidavit,  duly  certified  as  authentic, — now,  there- 
fore, I,  L.  S.  Roes,  governor  of  the  state  of  Texas,  by  virtue  of 
the  authority  vested  in  me  by  the  constitution  and  laws  of 
this  state,  and  of  the  United  States,  do  issue  this  my  warrant, 
commanding  all  sheriffs,  constables,  and  other  civil  officers  of 
this  state,  to  arrest,  and  aid  and  assist  in  arresting,  said  fugi- 
tives, and  deliver  them,  when  arrested,  to  the  said  agents,  in 
order  that  they  may  be  taken  back  to  said  state,  to  be  dealt 
with  for  said  crime.    In  testimony  whereof,"  etc. 

Appellant  applied  to  Hon.  George  H.  Noonan,  judge  of  the 
thirty-seventh  judicial  district,  for  the  writ  of  habeas  corpus^ 
which  was  granted  by  said  judge,  and  was  heard  by  him  in 
term  time,  and  appellant  was  remanded  to  the  custody  of  re- 
spondent, the  sheriff  of  Bexar  County,  who  had  him  arrested 
by  virtue  of  said  warrant.  From  said  judgment  appellant  has 
prosecuted  this  appeaL 

Appellant  insists  that  he  should  be  discharged  upon  the 
following  grounds:  — 

*'  1.  Because  the  warrant  of  arrest  does  not  set  out  the  pre- 
tended affidavit  upon  which  the  demand  of  the  governor  of 
the  state  of  California  upon  the  governor  of  Texas  is  based. 

'^  2.  The  warrant  of  arrest  does  not  state  that  it  is  based 
upon  an  affidavit  certified  to  be  authentic  by  the  governor  of 
Cali£»nia. 

"  3.  The  warrant  of  arrest  does  not  show  that  applicant  fied 
from  the  state  of  California,  nor  does  it  show  that  applicant 
has  fled  from  the  justice  of  the  state  of  California. 

"  4.  The  warrant  of  arrest  does  not  state  that  the  applicant 
has  fled  to  the  state  of  Texas,  or  has  taken  refuge  in  the  state 
of  Texas. 

'*  5.  The  warrant  of  arrest  does  not  state  or  show  that  ob- 
taining money  under  false  pretenses  is  punishable  by  law  in 
the  state  of  California." 

We  will  dispose  of  these  grounds  in  the  order  in  which  they 
are  presented. 

1.  It  was  not  essential  to  the  validity  of  the  warrant  that  it 
should  set  out  in  full,  or  be  accompanied  by,  the  indictment 
or  affidavit  upon  which  it  is  based:  Nichols  v.  Cornelius,  7 
Ind.  611;  Robinson  v.  Flanders,  29  Id.  10;  People  v.  Pinkerton, 
77  N.  Y.  245;  People  v.  Donahue,  84  Id.  438.  In  Ez  parte 
Thomionj  9  Tex.  635,  this  question  is  referred  to;  and  while 
the  court  did  not  decide  it,  it  intimated  that  the  indictment  or 
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affidavit  should  be  set  out  in  full  in  the  warrant;  citing  Clark's 
case,  9  Wend.  212,  and  Smith's  case,  3  McLean,  121.  Upon 
examination  of  those  cases,  we  do  not  understand  either  of 
them  as  supporting  the  view  intimated  by  the  court  in  Thorn* 
ton's  case. 

Mr.  Church,  in  his  work  on  habeas  corpus^  says:  ^'A  warrant 
for  the  arrest  and  return  of  a  fugitive  criminal  must  recite  or 
set  forth  the  evidence  necessary  to  authorize  the  state  execu- 
tive to  issue  it;  and  unless  it  does,  it  is  illegal  and  void."  He 
cites,  in  support  of  his  text,  Doo  Woon's  case,  reported  in  18 
Fed.  Rep.  898.  That  case  fully  supports  the  text,  and  cites 
as  authority  Smith's  case,  8  McLean,  121,  and  Thornton's 
case,  9  Tex.  635.  In  Woon's  case,  the  warrant  neither  recited 
nor  set  forth  the  evidence  upon  which  it  was  issued,  and  for 
that  reason  was  held  invalid. 

lu  the  case  we  are  considering,  the  warant  recites,  but  does 
not  set  forth  in  full,  the  affidavit  upon  which  it  is  issued.  We 
have  found  no  decision  or  authority  which  requires  that  the 
warrant  should  set  forth  the  evidence  in  full,  except  the  inti- 
mation referred  to  in  Thornton's  case.  The  correct  rule  is, 
we  think,  laid  down  in  Donahue's  case,  84  N.  Y.  438,  in  a 
syUabua  as  follows:  ''  Where  the  papers  upon  which  a  warrant 
of  extradition  is  issued  are  withheld  by  the  executive,  the 
warrant  itself  can  only  be  looked  to  for  the  evidence  that  the 
essential  conditions  of  its  issuance  have  been  complied  with, 
and  it  is  sufficient  if  it  recites  what  the  law  requires." 
'  The  second  ground  is  not,  we  think,  a  substantial  one.  The 
warrant  states  that  the  demand  of  the  governor  of  California 
for  the  fugitives  was  ''accompanied  by  a  copy  of  said  affidavit^ 
duly  certified  as  authentic."  It  would  have  been  a  literal 
compliance  with  the  statute  if  it  had  stated  that  said  copy  was 
certified  as  authentic  by  the  governor  of  the  state  of  California. 
But  the  statement  that  it  was  ''  duly  certified  as  authentic " 
must  mean  that  it  was  certified  according  to  law;  that  is,  that 
it  was  certified  by  the  governor  or  chief  magistrate  of  the  state 
of  California,  as  it  could  not  have  been  duly  certified  by  any 
other  authority:  R.  S.  U.  S.,  art.  6278. 

The  third  and  fourth  grounds  are,  we  think,  untenable. 
WhUe  there  is  no  direct  statement  in  the  warrant  that  the 
appellant  fled  fix>m  the  state  of  California,  or  from  the  justice 
of  that  state,  to  the  state  of  Texas,  and  had  taken  refuge  in 
the  latter  state,  it  states  facta  which  clearly  and  unmistakably 
■how  that  he  was  a  fugitive  from  justice  from  the  state  of  Cali- 
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fomia  to  the  state  of  Texas,  within  the  meaning  of  the  consti- 
tution and  the  statute:  Bpear  on  Extradition,  273. 

The  fifth  and  last  ground  is  not  a  valid  one.  It  is  not  re- 
quired that  the  warrant  should  show  that  the  crime  charged 
in  the  indictment  or  affidavit  is  a  crime  by  the  law  of  the  de- 
manding state:  Spear  on  Extradition,  287  et  seq. 

We  are  of  the  opinion  that  the  warrant  is  in  substantial 
compliance  with  the  statute.  No  form  for  such  a  warrant  is 
prescribed  by  law;  and  when  it  shows  upon  its  face,  with  rea- 
sonable certainty,  as  does  the  warrant  in  question,  that  the 
essential  prerequisites  to  its  issuance  have  been  complied 
with,  it  must  be  held  prima  facie  valid. 

It  appears  by  a  bill  of  exception  that  the  respondent,  over 
the  objection  of  the  applicant,  read  in  evidence  a  copy  of  an 
aflBdavit  made  in  California,  charging  applicant  with  obtain- 
ing money  under  false  pretenses.  This  affidavit  was  not  a 
part  of  the  respondent's  return;  was  not  attached  to  or  acom- 
panying  the  warrant;  was  not  authenticated  as  evidence;  was 
not  shown  or  claimed  to  be  the  evidence  upon  which  the  war- 
rant was  issued.  It  was  error  to  admit  it  in  evidence,  but 
error  which  cannot  operate  to  discharge  the  applicant. 

The  judgment  appealed  from  is  in  all  things  affirmed,  and 
it  is  adjudged  that  the  appellant  pay  the  costs  of  this  appeal. 


EzTBADinox — SuvfioiXMOT  ov  Papebs  asd  VAUDirr  or  Wabjuht: 
See  KwrU  ▼.  StaU,  22  Fla.  36;  1  Am.  St  Rep.  173,  and  note  179;  PwpU  t. 
CutUb^  so  N.  Y.  321;  10  Am.  Rep.  483.  If  the  governor  of  one  state  makea 
a  requisition  on  the  goyemor  of  another  state  for  the  sorrender  of  a  f ngitivo 
from  jostice,  and  the  case  is  shown  to  be  within  the  provisions  of  the  oonsti- 
totion  of  the  United  States  and  the  aet  of  Congress  on  the  subject^  no  disor»- 
tioQ  is  vested  in  the  latter  governor;  bat  it  is  his  imperative  dnfy  to  issae  his 
waxnmt  of  extradition:  Work  v.  Caningltm,  34  Ohio  St.  64;  32  Am.  Rep.  34S. 
In  A  ease  of  extraditioiit  the  oonrt»  on  habeoM  eorpiUf  having  before  it  the 
papers  upon  whioh  the  governor's  warrant  issoedy  will  decide  upon  their 
saffldeB^i  8M$  t.  O^Ootmor,  88  Minn.  SiSL 
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Stiohtd  V.  State. 

[36  TBXA8  APPXALS,  42Ql] 
SLAHDn— 'TdCB  Of  THl   Ck>]EMI88ION  OF  THX  AlLBOKD    OWWEMSM  KU8T  VM 

Showh  by  proseoation;  failure  to  do  so  is  fatal  to  a  cooyiotion. 
Qbal  Slanpsb  Ohabobd  in  Intormation  a8  Uttebbd  nr  Bhoush  can- 
not BB  Pbotxn  to  havb  bsbn   Uitbbxd  in  Gbbkan,  altfaoogh  said 
words  when  interpreted  mean  exactly  the  skma  as  the  sUndenms  words 
set  forth  in  the  information. 

Surges  and  Dibrellf  and  James  Greenwood^  for  the  appellant. 
TT.  L.  Davidson^  assistant  attomey^generalj  for  the  state. 

WiLLBON,  J.    In  the  statement  of  facts  before  us  there  is  no« 
eyidenoe  showing  the  time  of  the  commission  of  the  alleged 
offense.    This  is  fatal  to  the  conviction,  and  the  assistant  at- 
torney-general confesses  the  error:  Temple  y.  StatCj  15  Tex. 
App.  304;  49  Am.  Rep.  200. 

A  novel  question  is  presented  in  the  record.  In  the  informa- 
tion the  alleged  slanderous  words  are  set  forth  in  the  English 
language.  On  the  trial,  over  the  objections  of  the  defendant, 
the  state  was  permitted  to  prove  slanderous  words  uttered  by 
the  defendant  in  the  German  language,  said  words  when  in- 
terpreted, meaning  substantially  the  same  as  the  slanderous 
words  set  forth  in  the  information.  The  question  presented  is, 
when  oral  slander  is  alleged  to  have  been  committed  by  the 
use  of  the  English  language,  can  such  slander  committed  hy 
the  use  of  the  German  language  be  proved,  there  being  no  alle- 
gation that  the  slander  was  uttered  in  the  German  language? 
We  are  of  the  opinion  that  the  question  must  be  answered  in 
the  negative.  In  a  civil  action  ibr  slander,  the  rule  is,  that 
where  the  slanderous  words  were  spoken  in  a  foreign  language, 
they  must  be  set  forth,  together  with  a  translation  into  English. 
To  set  forth  the  foreign  words  alone  will  not  be  sufficient. 
And  to  aUege  a  publication  of  English  words,  and  prove  a 
publication  of  words  in  another  tongue,  is  a  variance:  Town- 
shend  on  Slander,  sec.  830. 

The  reasons  upon  which  the  above  stated  rule  is  founded 
demand  its  application  with  equal  if  not  of  greater  force  in  a 
criminal  than  in  a  civil  prosecution  for  slander.  In  all  crimi- 
nal prosecutions  the  accused  party  has  the  right  to  be  in- 
formed by  the  information  or  the  indictment  of  the  facts 
charged  against  him,  so  that  he  may  prepare  to  meet  them, 
and  he  can  only  be  required  on  the  trial  to  meet  and  defend 
against  the  exact  matter  charged  against  him.  The  allegatioQ 
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and  the  proof  must  meet,  and  substantially  correspond,  other- 
wise the  accused  might  be  convicted  of  a  different  offense  than 
that  with  which  he  is  charged,  and  which  he  had  not  been  in- 
formed he  was  called  upon  to  meet.  To  charge  a  person  with 
uttering  slanderous  words  in  the  English  language  certainly 
does  not  inform  him  that  he  will  be  required  to  meet  and  de- 
fend against  words  uttered  by  him  in  a  different  language. 
We  hold  that  the  court  erred  in  permitting  the  state  to  prove 
the  words  uttered  by  the  defendant  in  the  German  language, 
and  that  the  slander  as  charged  in  the  information  is  ma- 
terially variant  from  that  proved. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 


Slandkb  and  liiBEL,  variance  between  allegation  and  proof:  Wheeler  v. 
J^M,  1  Blackf.  390;  12  Am.  Dec.  245,  and  note  246-248;  Baker  y.  Tovngf  44 
111.  42;  92  Am.'I>ec.  149. 

SuTFiciEHcr  OF  Ck>icPLAiNT  IN  Slandkr  for  words  spoken  in  German  is 

to  be  tested  by  the  English  translation:  K v.  H ,  20  Wis.  239;  91 

Am.  Dec.  397. 


Lann  u  State. 

[25  TXXAS  APPBALS,  49ft.] 

8xATB  Statutb  PKOBiBrmio  Cabbttoo  of  Pistol  is  not  Afpugablb  to 
Unitbd  Statks  SoLDiut  engaged  in  the  actoal  disehaige  of  his  duties 
as  such;  otherwise  he  is  amenable  to  the  law  to  the  same  extent  and 
under  the  same  rules  as  any  other  individnaL 

EviDBNOB  OF  Gbnbbal  Chabaoteb  OF  AcouBBB  IS  Admibsiblb  IK  ms 
Bbhalf,  whbbb  Cbdonal  Intbnt  18  Nboissabt  to  constitute  offense, 
and  this  rule  applies  to  an  offense  of  unlawfully  oanying  a  pistoL 

Joseph  Jonea  and  J.  W,  Jones,  for  the  appellant. 

W.  L,  Davidsanj  aesistant  attomey^eneral,  for  the  state. 

WiLLBON,  J.  This  conyiction  is  for  unlawfollj  carrying  a 
pistol,  and  is  based  upon  facts  in  substance  as  follows:  De- 
fendant was  found  with  a  pistol  on  his  person  in  a  saloon  in 
the  town  of  Brackett,  about  twelve  o'clock  in  the  night,  by  a 
deputy  sheriff,  who  arrested  him  and  took  the  pistol  from  him. 
Defendant  at  the  time  was  a  United  States  soldier,  and  the 
pistol  was  the  property  of  the  United  States,  and  had  been 
issued  to  him  by  his  commanding  officer  for  use  in  protecting 
a  government  garden,  which  the  defendant  had  been  detailed 
to  take  care  of,  which  garden  was  situated  some  distance  from 
the  barraoksy  and  from  the  town  of  Brackett.    Defendant  went 
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into  the  town  of  Brackett  with  the  pistol  on  his  person  about 
eight  o'clock  in  the  evening,  and  into  a  saloon,  where  he  was 
afterwards  arrested.  He  deposited  the  pistol  in  the  saloon 
with  the  bar>>keeper,  sajing  at  the  time  that  he  would  call  and 
get  it  when  he  got  ready  to  return  to  the  garden.  He  then 
left  the  saloon,  and  did  not  return  thereto  until  about  twelve 
o'clock.  Upon  returning  to  the  saloon  he  called  for  the  pistol 
and  the  bar-keeper  gave  it  to  him,  asking  him  at  the  same 
time  if  he  did  not  know  that  it  was  against  the  law  to  carry  a 
pistol.  Defendant  replied  that  he  did,  but  that  he  was  going 
at  once  to  the  garden,  and  started  to  go  out  of  the  house,  but 
before  going  out  turned  and  went  into  the  back  portion  of  the 
house,  where  he  was  seen  in  conversation  with  other  soldiers, 
and  was  arrested  and  the  pistol  taken  from  him. 

It  is  contended  by  the  appellant's  counsel  that  our  statute 
prohibiting  the  carrying  of  a  pistol  on  or  about  the  person  is  not 
applicable  to  a  soldier.    This  position  is,  we  think,  correct,  if 
the  soldier,  at  the  time  of  carrying  the  pistol,  be  in  the  actual 
discharge  of  his  duties  as  such.    But  if  he  be  not  in  the  actual 
discharge  of  his  duty  as  a  soldier,  but  is  acting  without 
authority,  and  beyond  the  scope  of  his  orders,  he  is  amenable 
to  the  law  to  the  same  extent  and  under  the  same  rules  as  any 
other  individual.    Thus  if  the  defendant,  when  he  went  into 
Brackett,  was  in  the  performance  of  a  duty  assigned  him  by 
his  officer,  and  in  the  performance  of  such  duty  was  author- 
ized by  his  officer,  or  by  the  regulations  of  the  army,  to  bear 
arms,  he  was  not  guilty  of  a  violation  of  law.    If,  therefore, 
he  lawfully  carried  the  pistol  into  Brackett,  and  desired  to  go 
about  the  town  attending  to  his  private  affairs,  or  for  any  pur- 
pose not  relating  to  the  discharge  of  his  duties  as  a  soldier,  it 
was  his  duty  and  privilege  to  lay  aside  the  pistol,  and  to  re- 
sume it  again  when  he  again  entered  upon  the  actual  discharge 
of  his  military  duties.    And  if  he  did  not  resume  the  pistol 
until  he  actual  resumed  such  duties,  and  was  proceeding  with 
reasonable  dispatch  to  perform  the  same,  he  would  not  be 
guilty  of  violating  the  law  in  having  the  pistol  on  his  person 
in  the  saloon. 

To  constitute  a  violation  of  this  statute,  there  must  be  an 
intent  to  violate  it:  Lyle  v.  StaUy  21  Tex.  App.  153;  Sander^ 
8on  V.  StaU^  23  Id.  620;  Mangum  v.  SiaUj  15  Id.  362.  In 
Ibis  case  there  is  evidence  tending  to  show  that  in  having 
and  carrying  the  pistol  the  defendant  did  not  intend  to 
violate  the  law,  but,  on  the  contrary,  sought  to  obey  it,  by 
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divesting  himself  of  the  pistol  while  going  about  the  town  of 
Brackett.  It  is  true  that  such  innocent  intent  is  not  made 
clearly  to  appear  by  the  evidence.  The  facts  of  the  case  bear- 
ing upon  the  defendant's  intent  are  unsatisfactory,  and  evi« 
dently  not  fully  developed  on  the  trial.  As  bearing  upon  this 
issue,  the  defendant  proposed  to  prove  that  his  general  char- 
acter for  being  a  peaceable,  law-abiding  man  in  that  commu- 
nity was  good.  This  proposed  testimony  was  rejected,  and 
he  excepted,  and  in  this  ruling  of  the  court  we  think  there 
was  material  error.  In  all  criminal  cases,  wherever  a  crim- 
inal intent  is  necessary  to  constitute  the  offense,  evidence  of 
the  general  character  of  the  defendant  is  admissible  in  his 
behalf:  Coffee  v.  State,  1  Tex.  App.  548;  Lockhart  v.  State^ 
3  Id.  567;  Jones  v.  State,  10  Id.  552;  Johnson  v.  StaU,  17 
Id.  565. 

Because  of  the  error  committed  in  rejecting  the  evidence 
offered  by  defendant  to  prove  his  law-abiding  character,  and 
because  the  evidence  before  us  tends  to  show  an  honest  inten- 
tion on  his  part  in  having  and  carrying  the  pistol,  the  judg« 
ment  is  reversed,  and  the  cause  is  remanded. 

OoAMAonoL  ov  D!imn>ANT,  ADMTsnrsn.TTY  OF  EvmxNCi  ov:  People  v. 
OmrimU,  17  Uioh.  9;  97  Am.  Deo.  174,  note;  f^lde  ▼.  State,  47  Ala.  603;  11 
Am.  Bep.  771,  and  note  776;  State  ▼.  Bloom^  6S  Ind.  54;  34  Am.  Rep.  247; 
eridenoe  of  good  oharacter,  weight  of;  Comrikonwealt/t  v.  Leonard,  140  Mass. 
473;  64  Am.  Rep.  486. 

BvnmrcB  ov  DzmrDurr's  Bad  Ohabaotzb  is  not  Admibsibli  nnleat 
hB  has  first  offered  evidenoe  to  show  that  his  character  is  good:  People  v. 
OreemnH  108  N.  Y.  296;  2  Am.  St.  Rep.  415,  and  note  420. 

Cabbthio  CoNOBALn>  Wbatons,  Oivemsb  of:  See  Ff/e  y.  State^  31  Ark. 
465;  26  Am.  Rep.  666;  State  ▼.  WiBmm,  7  Baxt  57;  32  Am.  Rep.  551;  Stau 
T.  aahert,  87  N.  C.  527;  42  Am.  Rep.  518;  fTuleAtfuofi  ▼.  State,  62  Ala.  3; 
84  Am.  Rep.  1;  WUUame  v.  State,  61  Oa.  417;  34  Am.  Rep.  102;  OhoUon  ▼. 
Siaie,  63  Ala.  619;  26  Am.  Rep.  062;  State  v.  Smith,  11  La.  Ann.  663;  60  Am. 
Deo.  208. 
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Hennersdorp  V.  State, 

L25  Texas  Appeals,  fi97.J 

Bu»iUY,  —Labor  in  Opebatino  Igb  Faotort  mat  Become  a  **Worx  of 

Nsosssirr/'  within  exception  in  a  statute  which  otherwise  prohibits 
Uboring  on  Sunday. 

Bell  and  Drane^  for  the  appellant. 

W.  L.  Davidson^  assistant  attomey»general^  for  the  state. 

Hurt,  J.  Appellant  was  convicted  in  the  county  court  for 
laboring  on  Sunday:  Penal  Code,  art.  183. 

Works  of  necessity  are  excepted  from  the  operation  of  this 
article,  and  the  only  question  for  the  decision  is,  Does  the  evi- 
dence in  this  record  bring  the  case  within  this  exception?  We 
must  look  to  the  facts,  which  are:  The  Brownwood  Ice  Fac- 
tory was  operated  on  Sunday  as  alleged.  Defendant  had  the 
management  and  control  and  was  present  superintending  and 
directing  its  operation  on  Sunday.  That  if  said  factory  were 
closed  from  Saturday  night  at  twelve  o'clock  to  Sunday  night 
at  twelve  o'clock,  it  would  require  from  twenty-four  to  thirty 
hours  to  reduce  the  temperature  so  that  ice  could  be  drawn. 
The  first  ice  drawn  from  the  molds  would  be  spongy,  unsal- 
able ice;  that  the  machinery  is  very  sensitive  to  heat  of  the 
sun,  and  during  the  summer  the  temperature  in  the  brine-vats 
would  rise  from  sixteen  to  twenty  degrees  in  a  day;  and  that 
it  requires  more  labor  and  time  to  recover  a  degree  above  ten 
degrees  than  below. 

Do  these  facts  present  a  case  of  necessity?  What  is  meant 
by  works  of  necessity?  Under  ver^r  similar  statutes  to  the 
one  under  which  this  prosecution  is  had,  we  find  this  defini- 
tion: By  the  word  "necessity"  we  are  not  to  understand  a 
physical  and  absolute  necessity,  but  a  moral  fitness  or  propri- 
ety of  the  work  and  labor  done  under  the  circumstances  of  any 
particular  case  may  be  deemed  "  necessity  "  within  the  statute: 
Flagg  v.  Inhabitants  of  MiUbury^  4  Gush.  243;  Commonwealth 
V.  KnoXy  6  Mass.  76;  Pearce  v.  Atwood^  13  Id.  354. 

Nor  will  it  do  to  limit  the  word  "necessity  "  to  those  cases 
of  danger  to  life,  health,  or  property  which  are  beyond  human 
foresight  to  control.  On  the  contrary,  the  necessity  may  grow 
out  of,  or  indeed  be  incident  to,  a  particular  trade  or  calling, 
and  yet  be  a  case  of  necessity  within  the  meaning  of  the  act. 
For  it  is  no  part  of  the  design  of  the  act  to  destroy  or  impose 
onerous  restrictions  upon  any  lawful  trade  or  business;  and 


1888.J  JoMBs  V.  State.  449 

iience,  under  a  Bimilar  etatute,  it  has  been  held  in  a  sister 
etate  that  it  is  lawfdl  to  keep  a  blast-fireman  at  work  on  Sun- 
day,  because  it  is  a  work  of  necessity.  So,  too,  it  has  been 
held  that  under  special  circumstances  a  mill  may  grind  on 
Ihat  day;  and  I  think  it  will  hardly  be  questioned  that  a  gas 
•company  may  supply  gas,  a  water  company  water,  and  a 
dairyman  milk  to  their  respective  customers  on  that  day; 
McGatriek  v.  TTowon,  4  Ohio  St.  666,  per  Thurman,  C.  J. 

In  line  with  these  principles,  it  is  held  that  such  labor  on 
Sunday  as  is  a  necessary  incident  to  the  accomplishment  of  a 
lawful  purpose,  such  as  the  manufacture  of  malt  beer,  is  not  a 
violation  of  the  statute:  Crocket  y.  Statey  33  Ind.  416;  Morris 
V.  State,  31  Id.  189. 

Applying  the  principles  of  these  cases  to  this,  it  is  evident 
that  the  labor  in  operating  an  ice  factory  is  a  '^  work  of  neces- 
sity," and  comes  within  the  exception. 

The  judgment  is  reversed  and  the  case  remanded. 


VALmmr  of  CoirraAors  Hadb  on  Smn>AY:  Soe  Broion  v.  Browning,  15 
B.  I.  422;  2  Am.  St.  Rep.  908,  and  note  010. 

*'WoBK8  or  Chaiutt  or  Neoesstit,"  What  ^ms,  within  exoeptioa  ia 
statate  forbidding  labor  on  Sunday:  See  WUkinaon  ▼.  8(ate^  59  Ind.  416;  20 
Am.  Rep.  84;  TantM  v.  State,  79  Ind.  393;  41  Am.  Bep.  614;  Buma  ▼. 
Moore,  76  Ala.  339;  62  Am.  Rep.  332;  subscription  for  chareh:  AUeny,  Dt^fU^ 
43  Mich.  1;  38  Am.  Rep.  169;  Dale  r,  Knepp,  98  Pa.  St.  389;  42  Am.  Rtp. 
624;  OatleU  v.  Trwteee  eU.,  62  Ind.  365;  30  Am.  Rep.  197.  Gonrt  takes  ju- 
dicial notioe  that  the  labor  of  a  barber  on  Sunday  is  not  neceeaary:  State  y, 
Frederick,  45  Ark.  <(47;  55  Am.  Rep.  556.  It  cannot,  however,  be  ruled  as 
matter  of  law  that  the  work  of  shaving  an  aged  and  infirm  person  in  his  own 
boose  on  the  Lord's  day  is  not  a  work  of  "necessity":  SUmi  ▼.  Oraote,  146 
3C3. 


Jones  v.  State. 

[25  Texas  Appeaxs,  CiLj 

Idbm  Sonans.  — In  Charoinq  Intent  in  Indictmsntv  ok  Xksit,  trx  Usb 
OT  "Afpbiats"  for  "  Appropriatb  "  IS  Fatally  DsFionvE,  whero 
intent  to  appropriate  is  an  essential  and  material  element  of  the  offeoM 
under  the  statute. 

Matthews  and  Wood,  for  the  appellant. 

W.  L.  Davidson,  assistant  attomey^general,  for  the  state. 

WhitE|  P.J.  This  appeal  is  from  a  conyictioa  for  the  theft  of 
A  gelding.  Defendant  made  a  motion  to  quash  the  indictment, 
one  of  the  grounds  of  which  was,  that  *'  it  does  not  charge 
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any  intent  on  the  part  of  the  defendant  to  appropriate  thty 
property  alleged  to  baye  been  stolen  to  his  own  use."  This 
motion  was  overruled,  and  the  question  of  the  correctness  of 
the  ruling  is  presented  to  us  for  decision.  Instead  of  the 
essential  statutory  word  ''appropriate/'  the  pleader  has  used 
the  unmeaning  word  ''  appriate,"  and  charges  that  the  prop- 
erty was  taken  ''  with  intent  then  and  there  to  deprive  the 
said  owner  of  the  value  of  said  property,  and  appriate  the 
same  to  the  use  and  benefit  of  them,"  etc.  We  know  of  no 
such  word  in  the  English  language,  and  as  spelled  the  word  is 
not  idem  sonans  with  "appropriate."  An  indictment  for  theft 
''  must  charge  explicitly  all  that  is  essential  to  constitute  the 
offense,  and  cannot  be  aided  by  intendment":  WtUiams  v. 
StaU,  12  Tex.  App.  895;  State  v.  Sherlock,  26  Tex.  106;  Bidge- 
way  V.  StaU,  41  Id.  231;  Jones  v.  State,  12  Tex.  App.  424;  Tal- 
lant  V.  State,  14  Id.  234;  Peralto  v.  StaU,  17  Id.  578. 

The  intent  to  appropriate  is  as  essential  and  material  under 
our  statutory  definition  of  thefl  as  any  other  element  of  the- 
offense,  and  we  have  an  express  rule  of  pleading  as  to  the  in- 
tent which  declares  that  "  where  a  particular  intent  is  a  ma» 
terial  fact  in  description  of  the  offense,  it  must  be  stated  ia 
the  indictment ":  Code  Crim.  Proc.,  art.  423. 

The  assistant  attorney-general,  in  support  of  the  ruling,  has- 
called  our  attention  to  the  case  of  State  v.  FtQtamaon,  43  Ter. 
500,  wherein  an  indictment  was  held  good  that  charged  that 
the  defendant  did  take,  steal,  and  carry  away  from  the  '^  pos- 
sion "  of  the  owner,  without  the  consent  of  the  owner,  and 
with  intent,  etc.  As  we  understand  that  case,  the  decisioa 
was  solely  to  the  effect  that  the  objection  to  the  indictment  for 
the  defect  insisted  upon  could  not  be  taken  on  a  motion  in 
arrest  of  judgment,  but  should  have  been  interposed  before^ 
the  trial.  In  the  case  before  us,  the  objection  was  raised  by 
motion  to  quash  the  indictment  before  trial. 

We  are  of  opinion  the  court  erred  in  overruling  the  moti<m^ 
and  that  the  indictment  is  fatally  defective;  wherefore  the 
judgment  is  reversed  and  the  prosecution  dismissed. 


lyDicnovT— MisnoiciB  and  Vabianci:  People  ▼.  Laloef  110  N.  Y.  61;. 
6  Am.  St.  Rep.  344,  and  note  346;  Croee  y.  People,  47  HL  162;  96  Am.  Dea 
474;  CAoen  ▼.  Suae,  62  Ind.  847;  21  Am.  Rep.  170,  and  note  181;  OMidiion- 
weaUk  ▼.  OmCn,  121  Mim.  64;  28  Am.  Rep.  866;  Ltm^fiurd  v.  Siaie,  1  Tex. 
App.  448;  28  Am.  Rep.  414;  8iaU  v.  Palrkk  79  N.  a  666|  28  Am.  Rep. 
84a 
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Matlock  v.  State. 

[36  TXXA8  APPXALS,  65i.J 

pBJBimumoH  ov  Ouilt  vrom  POflBEsmoN  OT  Stolxn  Pik>pkbtt  by  aoenaed, 
and  his  faflvro  to  explain  when  called  npon  to  do  ao,  depends  upon 
whether  such  poeaeaaion  waa  recent  or  remote;  if  too  remote,  he  ia  not 
bound  to  explain  at  all,  aa  where  the  property  atolen  waa  a  cow,  and  waa 
found  in  poeaeaaion  of  the  aocnaed  two  yean  after  the  theft. 

Harris  and  SawnderSj  and  Clark^  Dyer^  and  Bolinger^  for  the 
appellant. 

W,  L,  Davidson^  assistant  attorney-general^  for  the  state. 

Hurt,  J.  This  conviction  is  for  theft  of  a  cow.  Webb,  the 
owner,  lost  the  cow  from  the  range  about  October  1,  1881. 
Crippen  bought  the  cow  from  appellant  and  Je£f  Metlock 
about  October  1,  1883,  at  his  butcher-pen  in  East  Waco,  Mc- 
Liennan  Countj,  and  paid  twenty  dollars  for  her.  He  put  her 
in  his  pen,  and  on  the  next  day  Webb  came,  claimed  and 
took  her  away.  He,  Crippen,  sent  word  to  appellant  and  Jeff, 
and  they  came  in  and  refunded  the  twenty  dollars,  stating 
that  they  had  bought  the  cow  from  a  negro  named  Smith,  on 
the  Rose  farm,  in  McLennan  County.  This  farm  is  five  or 
six  miles  above  Waco.  'They  showed  him  (Crippen)  a  little 
piece  of  paper,  on  which  a  bill  of  sale  was  written.  It  seemed 
to  have  been  torn  out  of  a  book. 

.  The  Matlocks  drove  the  cow  along  a  public  road  (the  Dal- 
las and  Waco)  to  East  Waco,  and  sold  it  to  Crippen.  While 
on  the  way,  when  asked  where  they  got  the  cow,  they  said: 
''  From  a  negro  man."  On  or  about  October  1,  1883,  the  Mat- 
locks  drove  the  cow  to  and  penned  her  at  S.  Matlock's,  stating 
to  him  that  they  had  bought  her  from  a  negro  man  named 
John  Smith;  appellant  stating  that  he  had  given  a  pistol  and 
three  dollars  for  the  cow,  and  he  exhibited  a  bill  of  sale  for  the 
cow,  the  bill  being  written  in  a  small  book. 

If  the  accused  is  found  in  possession  of  stolen  property,  and 
is  called  upon  to  explain,  but  fails  so  to  do,  it  may  be  inferred 
— presumed — that  he  was  the  taker.  But  the  possession  must 
not  be  too  remote,  and  if  remote,  the  party  in  possession  is  not 
boimd  to  explain  at  all;  the  rule  being  that  the  possession 
must  be  recent.  And  by  all  the  opinions  (says  Mr.  Bishop), 
the  presumption  that  the  party  in  possession  was  the  taker 
diminishes  in  strength  as  the  time  increases  between  the  theft 
and  the  possession.  If  the  possession  is  very  remote  (yet  how 
remote  must  depend  upon  the  special  nature  of  the  case),  the 
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judge,  in  his  discretion,  will  exclude  it  as  having  no  sufficient 
tendency  to  prove  anything.  Its  remoteness  depends  upon 
the  nature  of  the  thing  stolen.  Is  it  such  property  as  passes 
readily  from  hand  to  hand,  or  not?  If,  from  the  nature  of  the 
property,  it  would  pass  readily  from  one  person  to  another, 
the  possession,  to  have  convictive  strength,  must  he  more  re- 
cent than  the  possession  of  property  which  does  not  so  pass:  2 
Bishop's  Crim.  Proc.,  sees.  739,  746. 

Applying  these  rules  to  the  case  in  hand,  we  are  of  the  opin- 
ion that  the  possession  of  the  animal  charged  to  have  been 
stolen  is  too  remote  to  call  upon  appellant  for  an  explanation. 
Bearing  upon  this  question,  what  are  the  facts?  The  cow  was 
stolen  about  October  1,  1881.  She  was  found  in  possession  of 
appellant  about  October  1,  1883.  Two  years  after  the  theft 
the  animal  is  found  in  the  possession  of  the  appellant.  Was 
.  this  possession  sufficiently  recent  to  call  for  an  explanation? 
Wo  think  not,  nor  do  we  think  an  authority  can  be  found 
holding  to  the  contrary:  See  Willis  v.  State^  24  Tex.  App.  586. 

But  suppose  we  err  in  this  conclusion.  Appellant  gave  a 
reasonable  and  consistent  account  of  his  possession,  which  was 
not  attempted  to  be  contradicted  or  disproved  by  the  state, 
except  by  evidence  tending  to  show  flight  by  the  appellant 
and  Jeff  Matlock. 

We  are  of  opinion  that  the  evidence  is  not  sufficient  to  sap- 
port  this  conviction,  for  which  reason  the  judgment  is  reversed 
and  the  cause  remanded. 


PossiBsiox  OF  Stolbn  Pbofkbtt  a8  EvmnfOB  ov  Guilt:  Stodtmam  t. 
State,  24  Tex.  App.  387;  6  Am.  St.  Rep.  BH,  and  note  896;  Bogdr.  State,  24 
Tex.  App.  670;  6  Am.  St  Rep.  908,  and  note  912;  State  v.  J<me$,  19  Kev. 
SOS;  State  v.  KHipaiHek,  72  Iowa,  600. 
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[2f  Texab  Affeaim,  Tift.] 

AooasMD  Wijvsa  Right  to  Cladc  Foamxr  Jxopa]u>t  where  he  makee  a 
motion  which  sabstantially  amounts  toTaoattng  a  former  judgment 
against  him,  and  the  coart  sets  aside  such  judgment,  notwithstanding 
the  court,  in  addition  to  what  is  asked,  does  of  its  own  motion  award  a 
triaL 


MofUeith  and  Furmanf  and  HarriB  and  Saunders^  for  the 
appellants. 

W.  L.  XkMidMMii  atiUUint  attomey-generalj  for  the  stata. 
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Whits,  P.  J.  Upon  the  first  trial  of  these  appellants  under 
the  indictment  in  this  case,  which  was  a  joint  trial,  they 
were  found  guilty  of  a  simple  assault,  but  the  verdict  of  the 
jury,  instead  of  assessing  the  fine  against  each,  assessed  a 
joint  fine  against  both.  The  judgment,  however,  not  following 
the  verdict,  assessed  and  adjudged  a  separate  fine  against 
each.  Three  days  after  the  rendition  of  this  judgment  the 
defendant  filed  a  motion  to  have  this  judgment  corrected  so 
as  to  have  it  conform  to  the  findings  of  the  verdict;  in  other 
words,  to  have  the  court  render  a  judgment  assessing  a  joint 
fine  against  defendants,  and  which  judgment  would  have  been 
illegal  and  invalid:  Flynny,  Statey  8  Tex.  App.  398. 

This  motion  by  defendants  was  tantamount  to  asking  the 
court  to  vacate  and  set  aside,  absolutely,  the  judgment  ren- 
dered, and  substitute  a  wholly  different  one  therefor.  Treat- 
ing it  as  such,  the  court — and  we  think  properly — overruled 
the  motion  to  substitute,  but  did  set  aside  the  judgment, 
and  of  its  own  motion,  over  the  protest  and  objection  of  de- 
fendants, ordered  a  new  trial.  When  the  case  was  again 
called  for  trial,  defendants  pleaded  former  jeopardy  and  ac- 
quittal, by  virtue  of  the  facts  we  have  stated;  which  special 
plea  was  stricken  out  on  motion  of  the  county  attorney,  and 
the  parties  again  placed  upon  trial,  over  their  objections,  and 
again  convicted.  The  question  is,  Was  the  plea  a  good  one? 
and  were  the  parties  entitled  to  be  discharged  on  account  of 
the  former  proceedings  had  in  the  case? 

The  rule  seems  to  be  well  settled  that  ''if  a  defendant  moves 
in  arrest  of  judgment,  or  applies  to  a  court  to  vacate  a  judg- 
ment already  rendered,  for  any  cause,  and  his  motion  prevails, 
he  will  be  presumed  to  waive  any  objection  to  being  put  a 
second  time  in  jeopardy,  and  so  may  ordinarily  be  tried 
anew":  Code  Grim.  Proc,  arts.  20,  21;  1  Bishop's  Crim.  Law, 
4th  ed.,  sec.  844;  SiTnco  v.  Siate^  9  Tex.  App.  338.  Mr.  Bishop 
says:  "The  test  as  to  the  effect  of  an  imperfect  verdict  which 
has  been  received  and  recorded  is,  if  it  sufficiently  finds  any- 
thing, whether  for  or  against  the  defendant,  it  will  be  inter- 
preted by  the  court  and  judgment  rendered  on  the  one  side  or 
the  other  for  what  is  thus  found;  otherwise  it  will  be  treated 
as  null,  the  judgment  arrested  or  be  erroneous  if  rendered,  and 
the  defendant  may  be  tried  anew":  1  Bishop's  Crim.  Proc, 
8d  ed.,  sec.  1005;  Dubose  v.  State,  13  Tex.  App.  419.  The  samo 
learned  author,  in  a  later  work,  treating  of  the  procuring  of  a 
verdict  or  judgment  to  be  vacated,  says:  "Whenever  a  verdict, 
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whether  valid  in  form  or  not,  has  been  rendered  on  an  indict- 
ment, either  good  or  bad,  and  the  defendant  moYOB  in  arrest 
of  judgment  or  applies  to  the  court  to  vacate  a  judgment 
already  entered,  for  any  cause, — as  for  many  causes  he  may, — 
he  will  be  presumed  to  waive  any  objection  to  being  put  a 
second  time  in  jeopardy,  and  so  he  may  ordinarily  be  tried 
anew.  If  the  verdict  against  the  prisoner  is  wrong,  and  it  was 
produced  by  some  error  of  the  court  to  which  he  objected,  a 
just  view  of  the  constitutional  guaranty  would  permit  him  to 
have  the  error  corrected  without  waiving  his  right  to  object 
to  a  second  jeopardy.  Still,  the  practice  in  most  cases  has 
been  otherwise":  1  Bishop's  Grim.  Law,  sees.  998,  999. 

We  are  of  opinion  that  in  making  the  motion  to  vacate  the 
former  judgment  against  them,  the  defendants  have,  notwith- 
standing the  court  wept  beyond  what  they  asked,  and  not 
only  set  it  aside  but  awarded  a  new  trial,  waived  their  right  to 
•claim  former  jeopardy,  and  that  the  court  did  not  err  in  hold- 
ing that  said  plea  did  not  present  any  defense,  and  should 
therefore  be  stricken  out. 

This  being  the  only  question  in  the  case  on  this  appeal,  and 
believing  that  the  ruling  of  the  court  below  upon  it  is  correct, 
the  judgment  is  affirmed. 

Right  not  to  be  Put  in  Jeopabpt  a  Second  TImb  roa  Samb  Cauq 
ifl  an  sacred  as  the  right  of  trial  by  jury,  and  is  guarded  with  as  mnch  care 
by  the  common  law  and  the  constitotion:  Dinkey  v.  CommomoeaUk,  17  Pft» 
St.  1*26;  55  Am.  Dec.  542.  When  accused  is  in  jeopardy:  See  Commonweakk 
V.  Fitepatrick,  121  Pa.  St.  109;  6  Am.  St.  Bep.  757,  and  note  760. 


Jones  v.  State. 

126  Texas  Afpiaub,  1.J 

Sherxtf  HA3  No  Authority  in  Texas  to  Skrvb  Capias  Iviyond  the  limits 
of  his  county. 

HoMiciDB  CoMMiTTBD  IN  Pbkvsntino  Abkest  IS  JwtuiiXiM,  evok  if  Him 
attempted  arrest  is  lawful,  where  power  to  arrest  is  exercised  in  sneh  a 
wanton  and  menacing  manner  as  to  threaten  accused  with  loss  of  life  or 
some  bodily  harm. 

Killing  in  Resotiko  an  Illboal  Arbbst  of  ordinary  chanotar  is  man- 
slaughter, 

iNaTBUOTioNs—SBLF-DErENSB.-— Where  Deoeased,  Attemptino  Illboal 
Arrest,  made  an  unlawful  attack  upon  aceosed,  leaaonably  fltlcttlatsd  to 
create  in  a  man  of  ordinary  mind  a  belief  that  deoeased  was  about  to 
inflict  on  him  death  or  serious  bodily  injury,  the  right  of  aocoaed  to  kill 
in  snch  oase  is  complete,  whether  he  was  or  was  not  thm  ptncm  nanisd 
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in  A  warrant  vhich  deceased  had  illegaUy  attempted  to  eeire,  and  a 
charge  to  the  contra  is  erroneous. 
IjiBTBUcnoNs.  — Homicide  to  Prsvemt  Unlawtul  Axsam  is  JusmnABUi 
if  aocosed  at  the  time  helieyed,  and  had  reasonable  cause  tobeliere,  that 
ha  was  being  unlawfully  arrested,  that  his  life  was  in  serious  danger, 
and  that  the  killing  was  necessary  to  prevent  his  unlawful  arrest;  and  it 
is  error  to  refuse  instruction  to  that  effect. 

The  opinion  Bufficientlj  states  the  case,  with  the  exception 
of  the  following  charge,  which  was  requested  of  the  court: 
'^  I  charge  you  that  if  Jim  Jones,  defendant  in  this  case,  be- 
lieyed,  and  had  reasonable  ground  to  believe,  or  for  such 
belief  at  the  time  he  shot  the  deceased,  Tom  Nowlin  (if  you 
find  he  shot  him),  that  he,  defendant  Jim  Jones,  was  being 
unlawfully  arrested,  that  is,  arrested  without  lawful  author* 
it  J,  and  that  the  life  or  person  of  him,  defendant  Jim  Jones, 
was  in  immediate,  serious  danger  thereby,  and  the  acts  done 
hy  the  defendant  Jim  Jones  were  necessary  to  prevent  such 
unlawful  arrest  of  him,  the  said  Jim  Jones,  and  without  a 
resort  to  such  extremity  the  unlawful  arrest  could  not  have 
been  prevented,  and  the  deceased  had  not  in  fact  any  lawful 
authority  to  make  such  arrest,  then  the  homicide  was  in  law 
justifiable,  and  you  will  acquit  the  defendant." 

TT.  A.  H,  Jfilfer,  for  the  appellant. 

W,  L,  Davidson^  tasistant  aitomey^iienerdl^  for  the  state. 

Hurt,  J.  This  is  a  conviction  for  murder  in  the  seoond 
degree,  with  the  penalty  fixed  at  confinement  in  the  peniten- 
tiary for  twenty-four  years. 

The  appellant,  Jones,  lived  in  San  Saba  County.  Thomas 
H.  Nowlin  lived  in,  and  was  deputy  sheriff  for,  Llano  County. 

The  following  eapias  was  issued  by  the  clerk  of  Jeff  Davis 
County:  — 

''  The  State  of  Texas.  To  any  sheriff  of  Texas,  greeting.'' 
Then  follows  the  command  to  arrest  Jim  Jones  upon  a  charge 
by  indictment  for  theft  of  cattle  in  Jeff  Davis  County.  This 
capias  came  to  the  hands  of  Caldwell  Roberts,  sheriff  of  Llano 
County,  who,  on  the  fourth  or  fifth  day  before  the  homicide, 
gave  it  to  Nowlin,  his  deputy,  with  orders  to  go  and  arrest  the 
appellant. 

On  the  fifth  day  of  April,  1888,  Nowlin,  accompanied  by 
Lee  Peck,  just  after  sunrise,  went  to  the  house  of  appellant  to 
execute  the  capias,  Jones  and  wife  were  in  bed.  Nowlin  hal- 
looed. Jones,  9&yiQg  *'  he  would  be  there  in  a  momenti"  soon 
opened  the  door  with  a  shot-gun  in  his  hand. 
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Peck,  relating  the  facts  attending  the  homicide^  testified: 
*^  NowUn  said, '  Jim,  we  have  got  a  paper  for  you '  (calling  it 
by  some  name,  I  do  not  recollect  what).  Defendant  said, 
'  That  is  all  right;  I  thought  it  was  a  mob/  or  '  damn  mob/ 
He  also  said  that  some  of  the  people  around  there  had  been 
.  accusing  him  of  horse-stealing.  Jones  said, '  Let  me  see  the 
,  papers.'  Whilst  the  conversation  was  going  on,  Nowlin  and 
myself  had  dismounted  and  walked  up  to  the  door.  Nowlia 
said,  'Shall  I  read  the  paper,  or  shall  you  read  it?'  Defendant 
said  he  would  read  it.  Defendant  then  took  the  paper  from 
Nowlin,  who  handed  it  to  him,  and  read  until  he  got  down  to 
the  words  '  Jeff  Davis  County.'  The  word  '  Jeff'  was  blotched, 
and  defendant  stepped  up  to  Nowlin  and  asked  him  what 
it  was.  Nowlin  told  him,  and  defendant  stepped  back  and 
read  on  a  while,  then  suddenly  raised  his  gun  and  fired.  I  saw 
him  raising  his  gun.  Nowlin  commenced  raising  his  pistol, 
and  they  both  fired  about  the  same  time, — can't  say  which 
fired  first.  While  defendant  was  reading  the  paper,  Nowlin 
pulled  out  his  pistol  and  held  it  down  by  his  side.  Don't  think 
Jones  saw  Nowlin  when  Nowlin  pulled  out  his  pistol.  Nowlin 
fired  two  shots, —  the  first  so  close  together  witl^  Jones  that  I 
could  not  tell  who  fired  first.  Nowlin  fired  his  second  shot 
after  he  had  fallen." 

W.  D.  Wright,  a  witness  for  the  state,  testified  that  the  pis- 
tol-shot was  fired  first.  *'  I  heard  one  pistol-shot  before  I  heard 
the  shot-gun,  and  one  pistol-shot  after."  "I  heard  the  first 
pistol-shot  from  one  to  one  and  a  half  seocrnds  before  I  heard 
the  shot-gun.  I  heard  the  second  pistol-shot  from  three  to 
to  four  seconds  after  I  heard  the  shot-gun."  '*  Defendant  was 
wounded  slightly  in  the  shoulder."  "  I  am  a  brother-in-law 
of  Jones."  ''  I  was  about  one  hundred  and  ten  steps  from  de- 
fendant's house  when  the  shots  were  fired." 

The  wife  of  defendant  testified  that  she  and  her  husband 
were  in  bed  when  the  parties  came  to  the  house;  that  she 
waked  her  husband  and  remained  on  the  bed  when  he  went 
to  the  door.  '*  Nowlin  handed  the  defendant  a  paper,  and  he 
read  a  part  of  it,  and  said  to  Mr.  Nowlin:  '  Tom,  here  is  a  word 
I  can't  make  out.'  Mr.  Nowlin  said  he  could.  Defendant 
then  stepped  one  step,  and  handed  the  paper  to  Nowlin.  De- 
fendant stepped  back  one  step  and  Nowlin  finished  reading 
the  paper.  Defendant  was  standing,  and  had  been  all  the  time, 
with  his  gun  in  his  right  hand,  holding  it  about  the  lock,  the 
muzzle  resting  on  his  foot.    When  Mr.  Nowlin  finished  read- 
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ing  the  paper,  defeadant  spoke  and  said, '  Tom,  I  will  not  go 
with  yon.'  As  defendant  said  that,  Mr.  Nowlin  said,  *  You 
won't?'  and  threw  his  pistol  up  and  fired,  hitting  defendant 
on  the  shoulder.  As  soon  as  defendant  could,  he  threw  his 
gun  up  with  his  right  hand  and  fired.  At  the  firing  of  defend- 
ant's gun  I  jumped  out  of  bed,  and  just  after  I  did  so  Mr.  Now- 
lin fired  a  second  shot." 

Henry  Bird  well  testified  that  he  heard  the  three  shots, — 
two  rifle  or  pistol  shots  and  one  a  shot-gun, — the  pistol  or  rifle 
shot  first,  then  the  shot-gun,  and  then  the  rifle  or  pistol  again. 
He  was  about  a  mile  and  a  quarter  from  defendant's  house. 

In  his  dying  declarations  the  deceased  stated  that  the  de- 
fendant fired  first,  but  that  the  shots  were  almost  together. 
The  above  is  a  sufficient  statement  of  the  facts  to  present  the 
points  raised  on  the  charge  of  the  court. 

At  common  law,  a  sheriff  has  no  jurisdiction  beyond  the 
borders  of  his  county.  The  constitution  of  this  state  provides 
for  this  officer,  giving  to  the  legislature  the  right  to  prescribe 
his  duties.  We  have  searched  the  statutes  carefully,  but  find 
•no  act  giving  jurisdiction  to  the  sheriff  to  serve  a  capias  beyond 
the  limits  of  his  county.  Hence  the  attempted  arrest  in  this 
case  was  unlawful. 

What,  therefore,  are  the  rules  of  law  applicable  to  a  homi- 
cide committed  in  the  prevention  of  an  illegal  arrest? 

1.  Whether  the  arrest  be  legal  or  not,  the  power  to  arrest 
may  be  exercised  in  such  a  wanton  and  menacing  manner 
as  to  threaten  the  accused  with  loss  of  life  or  some  bodily 
harm.  In  such  a  case,  though  the  attempted  arrest  was  law- 
ful, the  killing  would  be  justifiable. 

2.  "  Though  a  man  will  not  be  justifiable,  then,  if  he  kill  in 
defense  against  an  illegal  arrest  of  an  ordinary  character  (not 
such  as  is  mentioned  in  the  first  rule),  yet  the  law  sets  such  a 
high  value  upon  the  liberty  of  the  citizen  that  an  attempt  to 
arrest  him  is  esteemed  a  great  provocation,  such  as  will  reduce 
a  killing  in  the  resisting  of  such  an  arrest  to  manslaughter. 
This  principle  is  declared  in  Noles  v.  State^  26  Ala.  31,  and  Com- 
monwealth  v.  Drew,  4  Miss.  391;  and  is  well  established  both  in 
England  and  in  this  country  ":  Rex  v.  Curvan,  1  Moody  C.  C. 
132;  Buckrur's  Case,  Style,  467;  Tooley^s  Case,  2  Ld.  Raym. 
1296;  1  Hale  P.  C.  457;  Poster,  312,  sec.  9;  Regina  v.  Phelps, 
1  Car.  A  M.  180;  Stackley's  Case,  1  East  P.  C.  310;  Ferris's 
Case,  C.  C,  sec.  71;  Roberts  v.  StaU,  14  Mo.  146;  Rexy.  Thomp- 
son^ 1  Moody  C.  C.  80;  CommonweciUh  v.  Carey,  12  Cush.  246; 
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Stale  V.  Oliver,  2  Houst.  604;  Taclett  v.  StaU,  8  Yerg.  892;  24 
Am.  Dec.  582;  Oalvin  v.  State,  6  Cold.  291. 

Testing  the  charge  of  the  court  by  these  rales,  it  will  be 
found  clearly  wrong,  because  it  fails  to  submit  to  the  jury 
these  principles  of  law  for  their  guidance  in  determining 
whether  the  defendant  was  guilty  at  all,  and  if  guilty,  of  what 
grade  of  offense. 

In  one  paragraph  of  the  charge  appellant's  right  of  self- 
defense  is  made  to  hinge  upon  whether  he  was  the  person 
named  in  the  capias,  and  the  further  fact  that  deceased  was 
making  or  had  made  an  unlawful  attack  upon  him,  reasonably 
calculated  to  create  in  a  man  of  ordinary  mind  a  belief  that 
deceased  was  about  to  inflict  on  him  death  or  serious  bodily 
harm.  We  think  that  the  appellant's  right  to  kill  would  be 
complete  under  the  above  state  of  case,  whether  he  was  the 
person  named  in  the  warrant  or  not. 

The  first  charge  requested  by  counsel  for  appellant  was  sub- 
stantially correct,  and  should  have  been  given.  The  court 
should  have,  submitted  to  the  jury  the  principle  of  law  con- 
tained  in  the  rules  above  given.  This  was  absolutely  required 
by  the  facts  of  the  case. 

There  are  other  matters  contained  in  the  record  of  a  very 
serious  character,  but  as  they  will  not  occur  on  another  trial, 
they  will  not  be  noticed. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


HoKicnNi^  WHBir  JusmiABLB  or  RHnrmro  Uhlawvul  ABsnr:  CMgk-' 
IM  T.  CwnnumweaUh,  88  Kj.  142;  4  Am.  Si.  Rep.  143^  and  note  147.  If  a 
dweUing-hoiiM  it  austnally  broken  and  entered  by  a  portion  of  a  party  oom- 
bined  and  armed  for  the  nnlawfol  pnrpoee  of  depriving  one  of  the  inmatee  of 
his  liberty,  and  carrying  him  away  in  the  night-time,  aooompanied  with  an 
intent  to  commit  a  felony,  the  person  thns  assanlted,  as  well  as  the  owner  of 
the  dwelling,  may  resist  with  sndh  force  as  may  be  necessary,  even  to  taking 
the  life  of  those  present  aiding  and  assisting,  as  well  as  those  actnally  break* 
ing  and  entering:  Wrighi  t.  OonwumweaUh,  86  Ky.  123. 
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Douglass  v.  Statil 

[as  TnA«  AiTBALfl,  m.| 
iBRBvomnr— YABiAvoi^EyxDiNai  sa  Bjnmaaan  to  SrarAm  Allbga- 
noH  or  InnoTMiirr  iob  Asbault  with  lamiT  to  OoMMir  Mubdeb^ 
where  indiotment  is  not  required  to  set  forth  the  mMU  end  weapon 
needy  and  the  aMaalt  ia  all^;ed  to  hare  been  oommittod  "with  a  gnn," 
bfH  the  testfanony  shows  that  the  weapon  need  w^  '*a  pisfedl''|  and  an 
matniotioii,  in  snbetHioe  that  oonTietion  mi^  be  had  If  asmilt  as 
ehaiged  was  eonimitted  with  agon  or  pktoly  isooneot 

Simmam  and  Crawfordj  for  the  appellant. 

W.  L.  Davidmm^  astigtofU  (Utamey-generaly  for  the  state. 

WhitSi  p.  J.  Appellant  was  indicted,  tried,  and  convicted 
in  the  lower  court  for  assault  with  intent  to  murder.  ^^  An 
indictment  for  assault  with  intent  to  mnrder  need  not  set 
forth  the  means  used,  nor  the  manner  in  which  the  means 
were  used,  to  effectuate  the  murderous  intention":  Price  v. 
StaUf  22  Tex.  App.  110,  and  many  authorities  cited.  In  this 
case,  howeyer,  Uie  pleader  has  set  forth  and  alleged  in  the 
indictment  that  the  assault  was  committed  ^^with  a  gun,  the 
same  being  a  deadly  weapon."  The  testimony  showed  that 
the  weapon  used  by  the  defendant  was  a  pistol,  and  the  court 
instructed  the  jury,  in  substance,  that  if  the  assault  as  charged 
was  committed  with  a  gun  or  pistol,  they  should  convict.  It 
is  insisted  that  this  instruction  was  erroneous,  and  that  there 
is  a  fotal  variance  between  the  allegation  and  proof  in  this 
particular. 

At  common  law,  in  an  indictment  for  murder  it  was  neces* 
eary  to  allege  the  means  or  weapon  used:  1  East  P.  C.  841; 
and  such  allegation  is  requisite  in  an  indictment  for  murder 
in  this  state:  Willson's  Criminal  Forms,  No.  388,  p.  173,  and 
authorities  cited.  But  when  the  indictment  is  required  to 
contain  such  an  allegation,  Mr.  Bishop  says:  ''This  is  one  of 
the  cases  in  which  proof  of  only  the  substance  of  the  issue  is 
required.  Though  at  the  trial  the  weapon  appears  not  to 
have  been  the  same  as  charged,  yet  to  have  produced  the  same 
sort  of  wound  which  it  would  have  done,  followed  by  the  same 
sort  of  death,  the  averment  is  sustained":  2  Bishop's  Crim. 
Pioc.,  8d  ed.,  sec.  614. 

Mr.  Wharton  says:  ''The  common-law  rule  in  pleading  the 
instrument  of  death  is,  that  where  the  instrument  laid  and 
the  instrument  proved  are  of  the  same  nature  and  character, 
there  is  no  variance;  where  they  are  of  opposite  nature  and 
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character,  the  contrary":  T  Wharton's  Crim.  Law,  8th  e<l.» 
sec.  519. 

'^  If  the  act  of  the  prisoner  and  the  means  of  death  be  proved 
in  substance  as  alleged,  the  violence  and  death  being  of  the 
same  kind  as  alleged,  a  mere  variance  in  the  name  or  kind  of 
instrument  used  will  not  be  material  (Bulst.  87)  if  the  in- 
strument was  capable  of  producing  the  same  kind  of  death: 
9  Coke,  67  a;  Gilbert's  Ev.  231;  1  ArchboW's  Crim.  Pr.  &  PL, 
8th  ed.,  Pomeroy's  notes,  note  on  p.  280.  Many  other  authori- 
ties might  be  cited,  but  these  are  deemed  sufficient,  and  they 
amply  sustain  the  charge  of  the  court  and  the  sufficiency  of 
the  proof  to  sustain  the  allegation  as  to  the  means  laid  in  the 
indictment  by  which  the  assault  was  committed.  There  is 
no  substantial  or  material  variance. 

Other  questions  are  presented  by  appellant,  but  they  are 
not  deemed  of  sufficient  importance  to  require  discussion. 
We  have  found  no  reversible  error,  and  the  judgment  is  af- 
firmed.   

SumciSKOT  OF  Indictscents  for  Murder:   Sc/iaffer  v.  State,  22  Neb. 
667;  3  Am.  St.  Rep.  274,  and  note  279-284. 


Griffin  v.  State. 

[20  TxxAg  Appeals,  167.] 

Ih  Impbacruio  WrrNBSBis,  the  following  rales  apply:  firsts  the  inquiry 
mnst  be  restricted  to  the  general  character  of  the  party  songht  to  be 
impeached;  second,  that  the  impeaching  witnesses  must  speak  from 
general  reputation,  and  not  from  their  private  opinions,  as  to  whether 
the  character  of  the  impeached  witness  is  good  or  bad  for  truth,  or  as  to 
whether  the  general  reputation  of  the  impeached  witness  is  such  as  to 
entitle  him  to  credit  on  oath. 

IVSTBUOTIOIIg  ON  MURDXB  TKIAL  SHOULD  DSFINE  MaIiIOK, 

Crosaon  and  Hohhausen^  for  the  appellant. 

W.  L.  Davidson^  assUtaiil  attomey-general^  for  the  state. 

Hurt,  J.  This  conviction  is  for  murder  in  the  second 
legree,  with  the  punishment  fixed  at  confinement  in  the  peni- 
tentiary for  five  years. 

The  record  contains  the  following  bill  of  exceptions:  ^'  The 
state  placed  upon  the  stand  Frank  Waters,  who  testified  that, 
a  short  while  before  the  killing  of  Van  Chambers,  the  defend- 
ant told  him,  as  he,  the  defendant,  was  on  his  way  to  attend 
a  party  that  night,  that  he  was  going  to  the  party  expecting 
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to  find  the  deceased,  Van  Chambers,  there,  and  if  he  could 
get  him,  the  said  Chambers,  out  by  himself  he  would  kill 
him.  The  defendant  thereupon  introduced  eighteen  or  twenty 
witnesses  to  impeach  the  said  witness,  Waters,  by  showing 
that  the  general  reputation  of  the  said  Waters  for  truth  and 
veracity  in  the  neighborhood  was  bad,  and  from  that  reputation, 
the  said  Waters  was  not  entitled  to  be  believed  under  oath. 

^'  The  state  then  introduced  some  ten  or  more  witnesses  to 
sustain  the  reputation  of  said  Waters,  among  others  Dave 
Ballow,  Polk  Snow,  D.  S.  Chandler,  T.  J.  Epperson,  W.  J. 
Wakefield,  and  L.  F.  Gerlock,  to  whom  the  state  asked  this 
question:  'Do  you  know  the  witness  Frank  Waters?'  They 
said,  'Yes.'  'Are  you  acquainted  with  his  reputation  for 
truth?'  They  said,  'Yes,'  and  that  it  was  good.  On  cross- 
examination,  they  were  asked  by  defense,  'Did  you  ever  hear 
his  reputation  for  truth  discussed?'  They  said, '  Never  until 
yesterday.' 

"The  state  then  asked  each  of  said  witnesses:  'Have  you 
ever  heard  the  reputation  of  the  said  Waters  for  truth  and 
veracity  impeached  or  impugned  before  this? '  To  which  the 
defendant,  by  counsel,  objected,  because  the  question  was  im- 
proper, and  not  confined  to  the  knowledge  of  said  witnesses  as 
to  the  general  reputation  of  the  said  Waters  in  the  neighbor- 
hood or  community  where  he  lives.  The  objection  was  over- 
ruled, and  the  defendant  excepts  to  the  ruling. 

"  The  state  then  asked  each  of  the  following  witnesses  [nam- 
ing seven], '  Are  you  acquainted  with  the  reputation  of  the 
witness  Waters  for  truth  and  veracity?'  which  being  answered 
in  the  affirmative,  they  were  further  asked  if  it  was  good  or 
bad;  which  being  answered  '  Grood,'  they  were  further  asked  if 
he,  the  said  Waters,  was  entitled  to  be  believed  under  oath;  to 
each  and  all  of  which  said  questions  the  defendant  excepted, 
because  they  were  not  proper  in  determining  the  general  repu- 
tation of  said  witness  in  the  neighborhood  where  he  lives  for 
truth  and  veracity,  and  was  permitting  the  witnesses  to  testify, 
not  as  to  the  general  reputation  of  Waters  for  truth  and  ver- 
acity, but  as  to  their  own  opinion  and  belief;  which  objection 
was  overruled  by  the  court,  and  to  which  defendant  excepted." 

Two  objections  were  made  to  the  questions  and  answers: 
1.  That  the  witnesses  did  not  state  that  they  were  acquainted 
with  Waters's  general  reputation  in  the  neighborhood  in  which 
he  then  lived;  2.  That  the  witnesses  were  induced  to  and  did 
state  their  opinion  as  to  whether  he  was  entitled  to  credit,  not 
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from  hk  general  reputation  for  truth,  but  from  their  own 
knowledge  or  opinion  of  the  witness. 

This  question  is  very  elaborately  discussed  by  Justice  BeU 
in  Boon  v.  Weaiheredj  23  Tex.  675.  He  states  the  rule  to  be, 
'^  That  the  inquiry  should  practically  be  restricted  to  the  gen- 
eral character  of  the  impeached  witness  for  truth If 

the  impeaching  witness  states  that  he  is  acquainted  with  the 
general  reputation  of  the  impeached  witness  for  truth  in  the 
community  where  he  lives,  he  may  then  properly  be  asked 
whether  that  general  reputation  is  such  as  to  entitle  the  wit- 
ness to  credit  on  oath Any  other  form  of  words  may  be  ^ 

used  which  do  not  involve  a  violation  of  the  cardinal  prin- ' 
ciples  that  the  inquiry  must  be  restricted  to  the  general 
reputation  of  the  impeached  witness  for  truth  in  the  com-' 
munity  where  he  lives  or  is  best  known;  and  that  the  im- 
peaching witness  must  speak  from  general  reputation,  and  not 
from  his  own  private  opinion." 

We  are  of  the  opinion  that  the  questions  propounded  to  the 
impeaching  witnesses  were  not  calculated  to,  nor  did  they, 
elicit  the  proper  answers;  that  the  questions  and  answers  were 
violative  of  the  cardinal  principles  governing  this  subject. 
First,  the  inquiry  must  be  restricted  to  the  general  character 
of  the  party  sought  to  be  impeached;  second,  that  the  im- 
peaching witnesses  must  speak  from  general  reputation,  and 
not  from  their  private  opinions,  as  to  whether  the  character 
of  the  impeached  witness  is  good  or  bad  for  truth;  or  as  to 
whether  the  general  reputation  of  the  impeached  witness  is 
such  as  to  entitle  him  to  credit  on  oath. 

There  is  no  venue  proved  by  direct  or  circumstantial  evi* 
dence. 

We  call  the  attention  of  the  learned  trial  judge  to  the  fact 
that  malice  is  not  defined  to  the  jury.  As  to  the  necessity  of 
defining  malice,  see  JontB  v.  State,  5  Tex.  App.  897;  Towuy  v. 
SiaU,  6  Id.  163;  Pharr  v.  SiaU,  7  Id.  472;  Harris  v.  Stale,  8  Id. 
90;  McKinney  v.  SiaUy  8  Id.  627;  Hayu  v.  State,- 14  Id.  830. 

The  judgment  is  reversed  and  the  cause  remanded. 

Ikpbagbmxnt  of  PAKTr's  Own  Wmiiss  on  ground  of  •orprise:  BameM 
T.  SUUe,  24  Tex.  App.  73;  6  Am.  St  Rep.  875,  and  note  878. 

To  Impxach  Wftniss  bt  Pitoor  that  Anothxr  WmriaB  would  vor 
BxLnvi  FoBMBR  ON  Oath,  the  latter  must  first  testify  that  he  knowi  the 
former's  reputation  among  his  neighbors  for  tnith  and  Tenaty,  and  thai 
rach  repntotion  is  bad:  8pie§  t.  PeopU,  122  IlL  1;  8  Am.  St  R&g.  820;  see 
ffoUand  v.  Bam^i,  53  Ala.  83;  25  Am.  Rep.  605;  ffoBmi  v.  AM,  9  Tex. 
App.  212;  85  Am.  Rspb  738. 
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Hendricks  v.  State. 

[as  TXZAB  Appbals,  176.] 

Order  ior  Mkrohambmr  mat  bb  thb  Subject  or  Foboert. 

l2a>icniB]fT  Which  Sets  out  Instrument  Allbobd  to  be  Forged  is 
Valid  and  Sutficient  without  Innuendo  or  Explanatory  Aver- 
ments u  to  words  "bare  "  and  "  grosses,**  used  therein,  where  said  ia- 
stmxnent  reads:  *'  Please  let  Bare  Have  the  snme  of  $5  Dollars  in  Grosses 
and  charge  the  same  to,**  and  is  signed;  snch  instrument  is  neither  in- 
complete, unmeaning,  nor  unintelligible. 

/.  W,  Parkevy  for  the  appellant. 

W.  L.  Davidaorij  cLSsiatavU  aUomey^eneral^  for  the  state. 

White,  P.  J.  As  set  forth  in  the  indictment,  the  instm- 
ment  alleged  to  have  been  forged  is  in  these  words,  viz.: — 

"  Prescriptions  a  Specialty. 

"  Taylor,  Texas, 188. . 

"M 

"  Bought  of  Dr.  F.  T.  Cook, 
"  Drags,  Medicines,  Toilet  Articles,  Books,  Jewelry,  etc. 

'^AU  bills  due  first  each  month." 
"Mr.  Goldstone  Please  let  Bare  Have  the  sume  of  $5  Dol- 
lars in  Orosses  and  charge  the  same  to         DB  F  T  Cook." 

An  order  for  merchandise  may  be  the  subject  of  forgery: 
Peeie  v.  Statey  2  Lea,  513;  United  States  v.  Booky  2  Cranch 
C.  C.  294;  UniUd  States  v.  Brown,  3  Id.  268;  State  v.  Mor^ny 
35  La.  Ann.  293;  StaU  v.  Fergusony  35  Id.  1042;  Horton  v. 
Slatey  53  Ala.  488;  Anderson  v.  State,  65  Id.  553;  Burke  v. 
StatSj  66  Qa.  157;  State  v.  Keeter,  80  N.  C.  472;  People  v.  Shaw, 
6  Johns.  23c>;  Commonwealth  v.  Fishery  17  Mass.  46;  RoUins  v. 
SiatSy  22  Tex.  App.  548;  58  Am.  Rep.  659;  Keder  v.  Statey  15 
Tex.  App.  111.  "  It  is  not  merely  a  request  for  the  delivery 
of  property,  but  is  a  writing  obligatory  promising  to  pay  for 

property Such  a  promise  is  clearly  implied  in  the 

clause,  'and  charge  the  same  to  me,'  for  it  would  be  unreason- 
able, to  assert  that  where  a  person  asks  the  value  of  property 
furnished  on  his  order  to  be  charged  against  him,  he  intends 
that  the  charge  shall  be  a  mere  idle  and  senseless  form": 
Garmire  v.  StcUSy  104  Ind.  444;  5  Am.  Grim.  Rep.,  Gibbons, 
238. 

The  second  ground  urged  in  defendant's  motion  in  arrest  of 
judgment  is,  that  ^'  the  said  instrument  of  writing  set  out  in 
the  indictment  is  of  doubtful  and  uncertain  validity,  and  is 
not  apparently  good  on  its  face,  and  there  are  no  averments  in 
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the  indictment  showing  said  instrument  to  be  effeciual  as  a 
pecuniary  obligation."  As  otherwise  stated  in  appellant's 
proposition  on  his  second  assignment  of  error,  the  position 
assumed  is,  'Hhat  the  instrument  set  out  in  the  indictment  is 
of  doubtful  and  uncertain  meaning  on  its  face,  and  there  are 
no  innuendo  averments  in  the  indictment  showing  it  to  be 
valid  and  effectual  as  a  pecuniary  obligation;  and  therefore  it 
does  not  appear  from  the  indictment  that  an  offense  against 
the  law  was  committed There  are  no  innuendo  aver- 
ments whatever  in  the  indictment  explanatory  of  the  said 
instrument."  The  sole  question  for  our  decision  on  this  ap- 
peal is,  whether  the  indictment  is  valid  and  sufficient  without 
innuendo  or  explanatory  averments  as  to  the  words  ''bare" 
and  "  grosses,"  used  in  the  alleged  forged  order. 

''  It  is  an  established  rule  that  a  written  instrument,  to  be 
the  subject  of  indictment  for  forgery,  must  be  such  as  would 
be  valid,  if  genuine,  for  the  purpose  intended.  If  void  or  in- 
valid upon  its  face,  and  it  cannot  be  made  good  by  averment, 
the  crime  of  forgery  cannot  be  predicated  upon  it.  In  other 
words,  if  the  instrument  is  absolutely  void  upon  its  face,  it 
cannot  be  made  the  subject  of  forgery;  but  if  the  legality  be 
doubtful,  and  by  proper  allegations  its  legality  is  capable  of 
being  shown  to  the  court,  it  is  a  subject  of  forgery":  RoOin§ 
V.  SiaUj  22  Tex.  App.  548;  58  Am.  Rep.  659;  Andenon  v. 
Staie^  20  Tex.  App.  595;  State  v.  BriggSy  84  Vt.  508. 

It  seems  to  be  an  equally  well-settled  rule  that  ^'a  writing 
BO  imperfect  and  obscure  that  it  is  unintelligible  without  refer- 
ence to  extrinsic  facts  will  not  support  an  indictment  for 
forgery  unless  those  facts  are  averred,  and  by  the  averment  it 
is  made  apparent  that  it  has  the  capacity  of  effecting  fraud  ^: 
HMb  v.  SiaU,  75  Ala.  1. 

In  RMiJbert  v.  SiaUj  53  Ala.  467,  25  Am.  Rep.  639,  which  is 
the  most  able  discussion  of  the  question  we  have  seen,  the 
court  say:  ''The  fact  that  the  paper  is  incomplete  or  imper- 
fect in  itself,  and  that  without  the  knowledge  of  extrinsic  facts 
it  does  not  appear  that  it  has  the  vicious*  capacity,  only  ren- 
ders it  necessary  that  the  indictment  should  aver  the  extrinsic 
facts.  In  all  indictments  for  forgery  at  comnton  law,  it  was 
necessary  to  set  out  the  instrument,  so  that  it  would  judicially 
appear  to  the  court  that  it  was  the  subject  of  forgery.  When 
the  instrument  is  complete,  perfect,  and  not  void  on  its  face, 
and  when  it  is  spoken  of  as  void,  illegal  in  its  very  frame,  or 
innoouous  from  its  character,  as  in  the  case  of  the  will  not 
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properly  attested,  or  the  void  bill  of  exchange,  or  the  certifi- 
-cate  worthless  as  evidence,  or  the  deed  void  because  of  the 
incapacity  of  the  grantor,  its  criminal  character  was  disclosed 
to  the  courts.  When  the  instrument  is  imperfect,  incomplete, 
And  its  real  meaning  and  terms  are  not  intelligible  from  its 
words  and  figures,  but  are  to  be  derived  from  extrinsic  facts, 
then,  when  such  facts  are  averred,  and  the  instrument,  its 
meaning,  and  purport  made  intelligible  to  the  court,  it  appears 
judicially  with  as  much  certainty  as  if  the  extrinsic  facts 
were  on  the  face  of  the  instrument,  and  that  set  out  in  haec 
verba,  whether  it  has  the  vicious  capacity,  and  is  the  subject 
•of  forgery."  Again,  it  is  said  in  the  same  case:  "Courts  are 
very  reluctant  to  pronounce  written  instruments  void  for  mere 
uncertainty." 

In  a  recent  case  in  Indiana  it  was  held  that  "where  an  in- 
^ctment  for  perjury,  the  instrument  on  which  the  forgery  is 
predicated  is  set  out  without  the  averment  of  extrinsic  facts 
explaining  it,  and  it  is  so  uncertain  in  its  terms  that  it  is 
impossible  to  tell  whether  it  would  or  would  not,  if  genuine, 
operate  as  the  foundation  of  another's  liability  or  rights,  or 
have  any  legal  effect  whatever,  the  indictment  is  bad,  on 
motion  to  quash  for  not  stating  the  offense  with  sufficient  cer- 
tainty: Shannon  v.  StaU^  109  Ind.  407. 

Mr.  Bishop  says:  "  If  a  writing  is  so  incomplete  in  form  as 
to  leave  an  apparent  uncertainty  in  law  whether  it  is  valid  or 
not,  a  simple  charge  of  forging  it  fraudulently,  etc.,  does  not 
show  an  offense;  but  the  indictment  must  set  out  such  extrin- 
sic facts  as  will  enable  the  court  to  see  that  if  it  were  genu- 
ine it  would  be  valid.  When  such  extrinsic  circumstances 
are  set  out,  and  also  proved  at  the  trial,  the  defendant  may  be 
convicted,  while  without  them  he  must  be  discharged":  2 
Bishop's  Grim.  Law,  7th  ed.,  sec.  545. 

Mr.  Wharton  says:  "  Where  an  instrument  is  incomplete  on 
its  face,  so  that  as  it  stands  it  cannot  be  the  basis  of  any  legal 
liability,  then,  to  make  it  the  technical  subject  of  forgery,  the 
indictment  must  aver  such  facts  as  will  invest  the  instrument 

with  legal  force But  if  the  meaning  of  the  transaction 

can  be  sufficiently  extracted  from  the  instrument  itself,  it  will 
not  be  necessary  to  state  matters  of  evidence  so  as  to  make  out 
more  fully  the  charge":  1  Wharton's  Grim.  Law,  8th  ed.,  sec. 
740. 

Applying  these  principles  of  law  to  the  validity  of  the  in- 
strument set  out  in  the  indictment,  ^and  copied  above,  both 
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with  reference  to  its  being  a  subject  of  forgery  and  being  suffi- 
ciently averred  in  the  allegations  of  the  indictment,  without 
any  explanations  of  its  terms  in  the  light  of  extrinsic  facts,  it 
seems  clear  to  our  minds  that  the  indictment  is  sufficient,  and 
is  not  liable  to  the  objections  urged,  and  that  the  motion  m 
arrest  of  judgment  was  properly  overruled.  On  its  face,  the 
instrument  was  an  order  for  merchandise  or  goods,  or  property 
of  some  kind,  and  no  explanation  or  averment  of  extrinsic 
fiacts  was  necessary  to  show  that  such  was  its  character* 
8uch  an  instrument,  we  have  already  seen,  may  be  the  sub- 
ject of  forgery.  It  is  evidently  an  order  for  five  dollars'  worth 
of  something.  What  that  something  was  we  may  not  know; 
but  we  do  know  that  it  was  property  having  value,  and  though 
not  known  to  us,  might  doubtless  have  been  as  well  known  to 
defendant,  to  Dr.  Cook,  to  Goldstone,  the  drawee,  and  to  thou- 
sands of  others,  as  is  the  word  ^'  groceries  "  known  to  the  com- 
mercial world.  If  Groldstone,  the  drawee,  had  filled  and  taken 
up  this  order,  and  it  had  been  the  genuine  act  of  Cook,  there 
can  be  no  question  but  that  Cook  would  have  been  liable  to 
him  for  the  five  dollars.  The  instrument  as  set  out  is  neither 
incomplete,  unmeaning,  nor  unintelligible,  and  needed  no  ex- 
planation to  make  it  the  subject  of  forgery. 

No  reason  has  been  made  to  appear  why  the  judgment  of 
conviction  in  this  case  should  be  set  aside,  and  it  is  therefore 
affirmed.  

• 

What  mat  bx  thb  Sinusor  o?  Fobqebt.  — The  following  note  is  intended 
as  the  complement  of  the  note  to  AmM  t.  Coti,  22  Am.  Beo.  806»  where 
this  question  is  considered  somewhat  at  length.  The  rule  **  seems  to  be  that 
the  writing  or  instrument  which  may  be  the  subject  of  forgery  must  gener- 
ally be,  or  purport  to  be,  the  act  of  another,  or  it  must  at  the  time  be  the 
property  of  another,  or  it  must  be  some  writing  or  instrument  under  which 
others  have  acquired  some  rights,  or  hare  become  liable  in  a  certain  way, 
and  where  these  rights  or  liabilities  are  sought  to  be  affected  or  changed  by 
the  alteration  without  their  consent":  8uUe  v.  Tounff,  46  K.  H.  266.  It 
must  also  be  such  an  instrument  as,  if  genuine,  would  injure  another,  or  de- 
fraud or  deceive  another:  Staiey.  Brigg$,  34  Vt.  501;  CommonweaUh  ▼•  HimU, 
101  Mass.  209,  210;  People  v.  OaUawtty,  17  Wend.  540;  People  w.  Ferrie,  56 
€al.  442,  445;  People  v.  Tomlinson,  35  Id.  503;  BolUna  v.  SUUe,  22  Tex.  App. 
548;  WilUams  v.  State,  24  Id.  342,  345;  although  it  is  not  necessary  that  the 
forged  instrument  should  be  available:  People  v.  Frank,  28  Gal.  507,  514;  or 
that  the  instrument  should  have  actual  legal  efficacy,  it  is  sufficient  that,  if 
genuine,  it  might  have  such  apparent  efficacy:  State  v.  JohnMn,  26  Iowa,  407; 
96  Am.  Dec.  158.  **  Hence  all  contracts,  bonds,  and  instruments  in  writing 
which  create  a  legal  liability  from  one  person  to  another  that  may  be  en- 
forced at  law  are  properly  tiie  subjects  of  forgery  ":  State  v.  Brigge^  mtjpra. 
But,  as  is  said  in  StaU  v.  Boomo,  38  La.  Ann.  202,  "it  is  not  essential  that 
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the  forged  instmniMit  be  one  raoh  that,  if  gennme,  an  aotion  might  h# 
brooghtonii.  If itoooldbenaedaeproof inasait,eitheragainethimwhoM 
name  is  forged,  or  in  a  rait  against  any  other,  whether  to  sustain  a  olaim 
made  or  in  defense  of  one,  it  is  snsoeptible  of  forgery":  Id.  207,  citing  1 
Wharton's  Grim.  Law,  sees.  691,  692;  nor  is  it  necessary  "that  the  rabject 
of  forgery  be  shown  to  be  a  complete  executory  contract  expressing  a  consid- 
eration. Instrnments  of  evidence  by  which  a  contract  is  proved  may  be 
forged  just  as  well  as  the  contract  itself,  if  wholly  expressed  in  writing. 
....  Where  a  forged  instmment  is  not  void  on  its  face,  bat  only  inoom- 
pl^  or  uncertain,  extrinsic  evidence  may  be  introduced  showing  its  valid- 
ity. Such  an  incomplete  instrument  may  be  the  subject  of  forgery  ":  In  re 
Bennn,  34  Fed.  Bep.  649,  653,  664. 

Thb  Following  iNSTRUMSim  hays  bxui  Dbcidkd  to  bi  Subjion  or 
FosoEBT:  A  mortgage:  People  v.  8?iarp,  63  Mich.  523;  People  v.  Caion,  25' 
Id.  388;  a  copy  of  a  decree  of  divorce  certified  by  the  clerk,  and  attested 
by  the  seal  of  the  court:  Sx  parte  Finley,  66  CaL  262;  an  instrument  under 
which  a  mortgage  is  released  and  canceled,  payment  thereof  being  acknowl* 
edged,  and  which  quitclaims  the  premises:  Meserve  v.  Commonwealth,  137 
Mass.  109;  an  indorsement  of  a  promissory  note:  Poage  v.  State,  3  Ohio  St. 
229;  an  indorsement  or  receipt  made  by  the  maker  in  the  presence,  with  the 
concurrence,  and  by  the  direction  of  the  payee  on  the  back  of  a  note,  of  the 
payment  of  money  on  account  on  the  note,  although  such  indorsement  is  not 
signed:  Kegg  v.  State,  10  Ohio,  75;  a  receipt  for  money,  as  where  the  word 
"part"  is  erased,  and  the  words  "full  up  to  date"  are  inserted:  State  v. 
FUnyd,  5  Strob.  58;  53  Am.  Dec.  689;  a  receipt  for  money  paid  on  accounts 
Allen  V.  Stai/e,  79  Ala.  34;  a  bill  of  costs  for  jail  fees  required  to  be  made 
out  by  the  sheriff  to  obtain  amount  from  the  state:  Fo/nte  v.  State,  15  Lea» 
712;  a  bill  of  oosti  of  a  justice  of  the  peace  required  to  be  certified  to  entitle 
him  to  receive  his  oosti  from  the  county  or  state  in  criminal  cases;  LuUrei 
▼.  State,  1  Piokle,  232;  a  school  warrant:  Grain  v.  Staie,  45  Ark.  450;  a 
county  warranty  it  being  a  writing  by  which  the  money  or  property  or  rights 
of  a  county  can  be  afliscted  ina  manner  to  its  loss  and  injury:  SUsUt,  Fetile^^ 
18  Mo.  446,  450;  Oamer  v.  Staie,  5  Lea,  213;  a  book-account:  Barman  t. 
Staie,  15  Ohio^  717;  45  Am.  Deo.  601;  a  dty  assessment  roU  is  such  a-book- 
aooonnt:  TwrbeMe  v.  StaU,  56  Miss.  793;  books  of  a  national  bank,  as  in 
oaae  the  teller  alters  them:  CommonweaJih  v.  Lvberg,  94  Fa.  St.  85;  a  teacher's 
■ehool  oertifioate  of  qualification:  State  v.  OranU,  74  Mo.  33;  a  recorder's 
oertifloate  of  record  of  a  deed,  although  it  fails  to  name  the  year  in  which  it 
was  deposited  for  record:  State  v.  TompkiM,  71  Mo.  613,  616;  a  certificate  of 
indebtedness  purporting  to  be  issued  by  another  state,  where  that  state  has 
authority  to  issue  such  certificates:  People  v.  Brie,  43  Hun,  317;  a  certificate 
of  acknowledgment  of  power  of  attorney  purporting  to  have  been  executed 
in  another  state:  People  v.  Mairion,  29  Mich.  31;  a  certificate  of  indebtedness 
issued  by  the  council  and  mayor  of  a  city:  Bishop  and  Helm  v.  Siate,  55  Md« 
138;  a  marriage  certificate,  although  no  marriage  ever  existed:  State  v. 
Boasw,  38  La.  Ann.  202,  206;  a  certificate  of  a  justice  of  the  peace  authen- 
ticating the  presentation  and  counting  of  gopher  scalps,  for  which  a  bounty 
has  been  offered  by  the  board  of  supervisors,  which  is  to  be  received  by  such 
board  as  a  legal  proof  of  such  counting  for  the  purpose  of  issuing  warrants 
to  pay  the  bounty  claimed:  State  v.  Johnson,  26  Iowa,  407;  96  Am.  Dec.  158; 
a  railroad  pass:  State  v.  Weaver,  84  N.  C.  836;  55  Am.  Rep.  647;  a  bail  bond 
for  appearance  of  a  party  before  a  court:  Coetley  v.  Stale,  14  Tex.  App.  156; 
an  undertaking  in  writing  to  pay  the  debt  of  another,  a«  the  followingt 
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''Mr.  Bostiok,  charge  J.  S.  Humphreys  account  to  na,"  and  signed:  State 
▼.  HumphrtifBf  10  Humph.  442;  a  printed  theater  ticket,  which  contains 
nothing  upon  its  face  to  proclaim  it  void,  and  which  is  in  the  usual  form  of 
such  instruments:  In  re  Benson,  34  Fed.  Rep.  649;  a  condition  made  at  the 
same  time  and  on  the  same  paper  as  a  promissory  note  is  forgery  where 
fraudulently  detached:  State  v.  Stratum,  27  Iowa,  420;  1  Am.  Eep.  282;  '*  an 
order,  a  letter,  or  a  mere  license  ":  People  v.  Steams,  21  Wend.  409;  an  order 
or  request  for  the  delivery  of  property,  although  such  instrument  ia  not  ad- 
dressed to  any  one:  Noakes  v.  People,  25  N.  Y.  380,  382;  an  instmment  in 
writing  which  purports  to  be  signed  by  the  proper  authority  that  a  eetk^ai 
number  of  pounds  of  cotton  have  been  picked  is  such  an  order  for  the  pay- 
ment of  money  as  to  be  the  basis  of  a  prosecution  for  forgery:  State  v.  JeffeV' 
son,  39  La.  Ann.  331;  an  instrument  which  reads:  "Due  8.60  c,  J.  D.": 
Nelson  v.  State,  82  Ala.  44;  an  order  *'to  let  bearer  trade  ten  dollars  out  of 
your  store  ":  5  Day,  250;  an  order  for  merchandise,  where  such  instnunent 
is  one  by  which  a  pecuniary  demand  or  obligation  purports  to  be  created: 
AUen  v.  State,  74  Ala.  557;  a  postal  money-order:  Ex  parte  Hiibbs,  26  Fed. 
Rep.  421,  431-435;  an  order  to  one  person  to  pay  money  to  another;  nor  is 
it  necessary  that  a  definite  sum  of  money  be  specified  in  the  order:  Wrigki  v. 
State,  79  Ala.  262;  an  order  or  draft  to  pay  money  to  bearer,  although  it 
names  neither  drawee  nor  payee;  "it  is  not  necessary  that  the  order  should 
possess  all  the  requisites  of  a  bill  of  exchange":  State  ▼.  Baumon,  52  Iowa, 
^,  70;  People  v.  Brigham,  2  Mich.  560,  656;  a  paper  which  rmds,  "Mr* 

Heed,  pay  L.  Johnson  for  com,  gross ,  tare ,  net ,  bu. ,  at 

cts.,  $35.75.  M.  Reed,  per  J.  H.  R.,  weigher,"  although  such  instm- 
ment is  partly  printed  and  partly  written:  State  v.  Lee,  32  Kan.  360;  a 
written  order  which  reads:  "Halls  and  Davisons,  pleas  let  this  boy  have  a 
soot  of  cloth,  (signed)  Mrs.  Wilson,  and  let  him  have  a  cap  too  **:  Stewart  v. 
State,  113  Ind.  505;  an  instrument  which  reads:  "Prime  Wingard  507,  L 
cotT  T  P":  State  v.  Wingard,  40  La.  Ann.  733,— sinoe  such  instroments 
as  the  above  were  in  a  form  which  apparently  had  some  legal  efficacy.  One's 
signature  may  be  forged  by  making  a  writing  over  it  which,  if  genuine, 
would  possess  legal  efficacy,  and  which,  although  not  genuine,  may  operate 
to  the  prejudice  of  another's  rights:  LuttreU  ▼.  State,  85  Tenn.  232;  4  Am. 
St.  Rep.  760.  There  may  be  a  forgery  of  an  "undertaker's  certificate,"  and 
a  "clergyman's  certificate,"  used  to  obtain  payment  of  money  on  a  life  in- 
surance policy.  It  was  said  by  the  court  in  this  vase  that  "the  contention 
of  counsel  for  defendant  is,  that  the  making  of  the  affidavit  of  the  under- 
taker and  the  certificate  of  the  attending  clergyman  could  not  in  this  in- 
stance be  forgeries,  and  in  support  thereof  cite  the  rule  of  criminal  law,  that 
an  instrument  void  upon  its  face  cannot  be  the  subject  of  forgery,  because  i% 
has  no  legal  tendency  to  effect  a  fraud.  In  support  of  this  contention,  it  is 
claimed  that  the  affidavit  and  certificate  were  a  part  of  the  '  official  notice 
and  proof  of  death,'  and  that  all  the  papers  constitute  only  one  instnunent; 
that  other  recitations  in  the  instrument  are  so  repugnant  and  irreooncilable 
to  those  set  forth  in  the  affidavit  of  the  undertaker  and  the  oertifioate  of  the 
clergyman  that  the  whole  death  proof  is  a  mere  nullity,  and  absolutely  void 
upon  its  face.  The  claim  of  counsel  is  more  plausible  than  sound.  We  con- 
cede that  a  writing  invalid  on  its  face  cannot  be  the  subject  of  forgery, 
but  a  false  instrument  which  is  good  on  its  face  may  be  legally  capable  of 
effecting  a  fraud,  though  inquiry  into  extrinsic  facts  would  show  it  to  be 
invalid,  even  if  it  were  genuine;  therefore  the  forging  such  an  instmment 
would  be  a  ciime The  papers  headed  'Official  notice  and  proof  of 
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death '  embnoe  sereral  separate  aad  complete  documentB  or  written  imtni- 
meKite.  ....  The  undertaker's  affidavit  and  clergyman's  certificate  as  eze- 
eated  are  complete  and  separate  instroments,  and  are  not  def  eotiTe  or  in  any 
way  invalid  on  their  faces.  It  is  true  that  all  these  separate  and  indepen- 
dent instruments  are  necessary  to  complete  the  proof  of  death We  do 

not  think  that  where  a  certain  number  of  written  instruments  are  required 
to  be  presented  in  connection  with  each  other  as  indispensable  to  establish 
an  slleged  fact,  that  a  person  who  falsely  and  fraudulently  makes  one  or 
more  of  these  written  instruments  is  guiltless  of  offense,  because  he  does  not 
falsely  make  all,  or  because  in  some  of  the  other  written  instruments  to  be 
presented  a  discrepancy  or  defect  occurs  which  prevents  the  accomplishment 
of  his  fraudulent  pnrpose.  The  undertaker's  affidavit  and  the  clergyman's 
certificate  are  in  the  exact  form  required,  and  we  think  are  the  subject  of 
forgery  within  the  terms  of  the  statute  ":  State  v.  HUtan,  35  Kan.  338,  347- 
349.  A  ballot  which  is  changed  by  a  paster  so  as  to  read  for  a  diffsrent 
candidate  than  the  one  for  whom  it  is  cast  is  a  forgery:  KreU»  v.  Bekreimneyer^ 
125111.  141;  an^,  p.  349. 

Thb  Followino  Instruments  havb  been  Dxcidsd  not  to  bb  Subjects 
OF  FoBOERT:  An  instrument  or  writing  invalid  or  void  on  its  face:  John  v. 
StaU,  23  Wis.  504;  8taU  v.  Wheeler^  19  Minn.  98;  6  Lawson's  Criminal 
Defenses,  25;  Fadner  v.  People,  33  Hun,  240,  245;  5  Lawson's  Criminal 
Defenses,  34;  Cunningham  v.  People,  4  Id.  455;  People  v.  8haU,  9  Cow.  778; 
PeopU  V.  Harrison,  8  Barb.  560;  Hotha  v.  SuUe,  75  Ala.  1,  5;  1  Wharton's 
Criminal  Law,  stfcs.  696  et  seq.;  2  Bishop's  Criminal  Iaw,  sec  644;  State  v. 
Brigge,  34  Vt.  501,  503;  Remhert  v.  State,  53  Ala.  467,  469;  such  as  a  writing 
which  reads  "  2 hides  $4^  Sitman,"  and  is  addressed  to  no  one:  Howell  y.  State, 
37  Tex.  591.  This  rule  is,  however,  subject  to  the  limitation  that  *'  when  the 
paper  on  its  face  does  not  appear  to  have  any  legal  validity,  or  show  that  an- 
other might  be  injured  by  it,  but  extrinsic  facts  exist  by  which  the  holder  of 
the  paper  might  be  enabled  to  defraud  another,  then  such  facts  must  be 
averred,  and  if  averred  in  the  indictment,  will  constitute  the  crime  of  for- 
gery ":  State  v.  Briggn,  34  Vt.  501;  Botbe  v.  State,  75  Ala.  1,  5;  Rembert  v. 
State,  53  Ala.  467,  469.  This  is  further  qualified  by  the  court  in  RoUine  v. 
State,  22  Tex.  App.  548,  551,  where  it  is  said:  "We  are  not  to  be  understod 
as  holding  that  all  instruments  though  not  absolutely  void  can  be  made  the 
predicate  for  forgery  simply  by  allegations  in  the  indictment.  The  instru- 
ment, by  an  inspection  of  it  idone,  independent  of  extrinsic  matters  or  ex- 
planatory pleading,  must  by  its  very  terms,  figures,  and  marks  appear  to  be 
that  which  by  proper  allegations  it  is  made  to  be."  An  engrossed  copy  of  a 
senate  bill  of  any  session  in  the  state  of  California  prior  to  1862  is  not  sudi 
a  public  record  that  the  alteration  thereof  is  punishable  by  law  as  a  crime: 
In  ihe  Matter  qfCorryeU,  22  CaL  179.  A  probate  judge's  memorandum-book, 
which  is  not  required  by  law  to  be  kept,  but  is  used  merely  as  a  convenient 
book  of  reference  in  which  entries  are  kept,  and  various  minutes  which  could 
only  be  made  intelligible  by  oral  testimony,  is  not  the  subject  of  forgery;  it 
is  not  a  book  "of  or  belonging  to  any  public  office,"  and  has  no  official  char- 
acter: Downing  v.  Brown,  3  Col.  590;  one's  own  book  of  accounts  is  not  the 
subject  of  forgery:  State  v.  Young,  46  N.  H.  266;  5  Lawson's  Criminal  Defenses, 
43;  nor  is  a  military  land  warrant,  within  an  act  which  enumerates  an  "in- 
dent "  and  "  public  securities  "  as  subjects  of  forgery:  United  Statee  v.  Irwin, 
5  McLean,  178;  so  there  can  be  no  forgery  in  Nebraska  of  a  deed  of  a  mar- 
ried woman  which  is  void  without  acknowledgment  in  the  state  where  exe- 
cuted: Roode  V.  Slate,  5  Neb.  174;  25  Am.  Rep.  475;  nor  is  an  inchoate  bill 
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of  exchange  a  sabject  of  forgery:  Segina  r.  Harper,  14  Cos,-  574;  5  Lawwn** 
Criminal  Befenses,  23;  nor  can  forgery  be  predicated  of  an  instmment  which 
does  not  on  its  face  purport  to  be  a  copy  of  the  record,  and  sach  as,  if  genaine» 
would  be  eflfectiTe,  such  as  a  fictitioos  decree  of  divorce  procured  in  another 
state:  Broum  v.  People^  86  HL  239;  29  Am.  Rep.  25;  5  Lawaon's  Criminal  ]>e> 
f  enses,  31 ;  nor  can  it  be  predicated  ou  a  writing  which  reads: ' '  Pay  to  John  Low 
or  bearer  fifteen  hundred  dollars  in  N.  Myers's  bills  or  yours,'*  it  not  being  an 
order  for  the  payment  of  money  or  the  delivery  of  goods:  Peopk  r.  Fcarring' 
ton,  14  Johns.  348;  nor  of  the  following:  "Let  the  bearer  have  one  of  your 
smallest  with  load  and  charge  to  me,"  and  signed,  it  not  being  an  order  for 
the  delivery  of  a  pistol,  as  urged  by  the  prosecution,  or  of  goods  or  chattels: 
Coarherry  v.  Staie,  11  Ohio  St.  410;  so  a  contract  in  writing  for  the  purchase 
of  a  marble  monument  and  its  delivery  at  a  futnre  day  is  not  an  "instni- 
ment  in  writing  "  within  the  intent  of  the  Illinoia  criminal  code,  and  is  not 
therefore  a  subject  of  forgery:  SMrh  v.  People,  121  HI.  61,  66;  and  a  letter 
written  to  another  introducing  a  party  named  therein,  and  recommending  the 
loan  of  money  to  him,  is  not  a  writing  of  which  forgery  could  be  opmmitted: 
FouOsei^e  Case,  2  Rob.  836;  so  wrappers  of  baking  powders  are  not  a  subject 
of  forgery:  Segha  v.  SnM,  Dears,  k  B.  566;  5  Lawson's  Criminal  Defenaea, 
17;  nor  is  a  painting  a  document  or  writiug  of  Vhich  forgery  may  be  oommit- 
ted:  Bex  v.  Close,  Dears.  &  B.  460;  5  lawson's  Criminal  Defenses^  12;  and  see 
generally  the  note  in  5  Id.  67  et  seq. 

FoBoiRT—lKDionnxT,  SunrzGZXVcr  or:  State  v.  Johtuon,  26  Iowa»  407; 
96  Am.  Dec.  158;  Oroea  v.  People,  47  HL  152;  95  Am.  Dec  474;  State  v.  Mor- 
ton, 27  Vt.  810;  65  Am.  Deo.  201;  Bembert  v.  State,  53  Ala.  467;  25  Am.  Rep. 
639;  LuttreUv.  State,  85  Tenn.  232;  4  Am.  St  Rep.  760,  and  note  765. 
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[9S  TmXAM  ArPBALB,  190.] 
HOUBI  18  VOT  DnOBDEBLT  WITHIN  iNBIBtnOH  Or  STATim  BMUUBI  PBOS- 

TiTum  Ain>  Vaoabokds  Resort  thxeb  to  But  anb  Djuvk  Bkib,  it 
appearing  that  accused  was  engaged  in  carrying  on  a  Intimate  business. 

Defendant  was  the  keeper  of  a  grocery  store  and  beer 
saloon  combined,  in  which  groceries  or  beer  were  sold  to  all 
persons  who  desired  to  purchase.  Beer  was  sold  to  be  drank 
on  the  premises,  and  the  purchasers  were  permitted  to  remain 
as  long  as  they  wished.  Respectable  people  of  both  sexes 
were  customers  of  the  store,  and  prostitutes  resorted  to  the 
place  daily  to  purchase  groceries,  or  to  purchase  and  drink 
beer.  The  rules  of  the  house  required  that  noisy  and  turbu- 
lent persons  be  expelled  therefrom,  and  this  rule  had  been 
enforced  on  one  occasion.  From  a  conviction  and  fine  for 
keeping  a  disorderly  house  defendant  appealed. 

R.  D.  HarreU^  for  the  appellant. 

W.  L.  Davicbon,  assistant  aitomey^general,  for  the  state. 
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HuBT,  J.  This  court,  in  MeElhenny  y.  Suuej  12  Tex.  App. 
231,  held  that  ^'  it  is  not  every  house  to  which  prostitutes  and 
vagabonds  resort  that  thereby  becomes  a  disorderly  house 
within  the  meaning  and  intent  of  article  896  of  the  Penal 
<3ode."  In  this  case,  as  in  that  cited,  the  evidence  shows  that 
<iefendant  was  engaged  in  carrying  on  a  legitimate  business. 
That  prostitutes  and  vagabonds  resorted  to  that  house  for  the 
purpose  of  buying  and  drinking  beer  does  not  bring  the  place 
within  the  inhibition  of  the  statute. 

Because  the  evidence  does  not  warrant  the  conviction,  the 
judgment  is  reversed  and  the  cause  remanded. 

House  n  IhaoBBiBLr  whiob  tencb  to  pnblie  aonoyanoe,  altlioii^  but  om 
penon  may  actoally  hayo  been  distarbed:  ComnumweaUh  t.  ffopkhu^  138 
Mmb.  8S1;  43  Am.  Bep.  627.  And  a  oanvaa  tent  may  be  a  '^dieorderiy 
Imue'*:  KOhmm  v.  State,  2  Tex.  App.  222;  28  Am.  Rep.  432.  And  under 
an  mdicfanent  at  common  law  for  keeping  a  "dieorderly  boose,"  itiano  vari- 
aaoe  tbat  tbe  defendant  kept  only  a  tingle  room:  Comnumweaiih  v.  Bvlman, 
118  Mmb  456;  19  Am.  Bep.  4S9.  But  an  indictment  for  keeping  a  disor- 
derly bonee,  to  tbe  damage  and  oommon  nnisanoe  of  all  tbe  citizens  of  tbe 
«tate^  is  bad,  if  it  does  not  sbow  particularly  tbat  tbe  boose  was  in  a  poblio 
place,  or  tbat  tbe  poUio  were  affected  thereby:  Maim  ▼.  Staie,  42  Ind.  327; 
13  Am.  Bep.  864.  It  bas  been  beld  sofftcient  to  constitote  tbe  offense  d 
keeping  a  disorderly  boose  tbat  tbe  boose  be  so  kept  as  to  draw  together  idle^ 
▼ioioos^  dissdute,  or  disorderly  persons,  engaged  in  nnlawfol  or  immotml 
ftaetioeB^  endangering  the  poblio  peace,  and  promoting  immoralitys  Tkakkat 
V.  auOt.  48  Ark.  66w 
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rv  TBXAS  Appbals,  3211 

CoonnBicr— Oomoir  DmoH.—  "All  PKBSoim  jlbb  Fuscipiui  Who  abb 
Gunurr  ov  Aonvo  TooarmEB  in  tbe  oommissioa  of  aa  cffimse,''  nnder 
the  Texas  Penal  Code,  article  74;  actoal  presence  is  not  neeessary  if  at  the 
time  of  oommission  the  abeent  party  is  doing  his  part  in  connection  with 
a  fortherance  of  the  oonmkon  design;  and  aU  persons  are  principals  who 
procore  aid,  arms,  or  means  of  any  kind  to  assist  in  committing  the 
flffftP«Wt  while  others  are  execoting  the  onlawfol  act,  or  who  endeaTor  to 
secore  the  safety  or  concealment  of  the  offenders  at  the  time  of  the  com- 
mission of  the  offenses  Texas  Penal  Code,  art  76. 

fV  COHSFXRAOT,  BaOH  PaBTT  18  CrDONALLT  BI8P0N8ZBLB  fOB  ACIS  07  HIS 
AflSOCIATSS  COKXnTBD  Df  FUBTHXBAMOX  OF  THB  COXXOM  DiBZGV  When 

soch  parties  combine  together  to  commit  any  onlawfol  act. 
CHBCBUonoMS  Whioh  Pbxbxmt  Mattsbs  or  Fact,  Sufportkd  to  Soxb 
BxTSMT  AT  LsAsr  BT  THX  EviDRKCX,  shoold  be  given,  and  it  is  error  to 
refose  them;  tbe  coort  may  not  ignore  matters  of  fact  submitted  by  a 
defendant^  by  refosing  to  submit  to  the  jory  the  law  applicable  thereto. 
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In  JxvKmtExn  wor  Fbloht,  Onb  Gbaboxd  as  PBnroiFAL  oahnot  bs  Con» 

YIOTBD  A8  AX  ACXX>1IPLI0B. 
FSLONT.  — BUBDCf  OF  PROOF  NETUt  ShIITB  IBOM  THX  StATB  TO  DefKKD- 

ANT,  bat  is  upon  state  thronghoat. 

The  following  are  the  instructions  which  were  refused  and 
are  discussed  in  the  opinion:  No.  3:  "The  defendant  asks  the 
court  to  charge  the  jury  that  an  accomplice  is  one  who  is  not 
present  at  the  commission  of  an  offense,  but  who,  before  the 
act  is  done,  advises,  commands,  or  encourages  another  to  com* 
mit  an  offense,  or  who  agrees  with  the  principal  offender  to^ 
aid  him  in  committing  the  offense,  or  who  prepares  arms  or 
aid  of  any  kind  prior  to  the  commission  of  an  offense,  for  the 
purpose  of  assisting  the  principal  in  the  execution  of  the  same. 
You  are  further  charged,  gentlemen  of  the  jury,  that  the  de* 
fendant,  (George  Phillips,  being  charged  as  a  principal  offender^ 
he  cannot,  under  the  law  of  this  state,  be  convicted  as  an  ao* 
complice.  If  you  believe  from  the  evidence  that  the  defendant 
is  guilty  as  an  accomplice  under  the  law  as  before  given,  yoa 
will  find  him  not  guilty;  or  if  you  believe  defendant  guilty 
from  the  evidence,  but  have  a  reasonable  doubt  whether  he  is- 
guilty  as  a  principal  or  as  an  accomplice,  you  will  find  the* 
defendant  not  guilty.  The  defendant  is  presumed  by  the  law 
to  be  innocent  until  his  guilt  is  established  by  legal  evidence^ 
and  if  from  the  evidence  before  you  in  this  case,  you  have  a  rea- 
sonable doubt  as  to  the  defendant's  guilt,  you  will  acquit  him. 
The  burden  of  proof  never  shifts  from  the  state  to  the  defend- 
ant, but  is  upon  the  state  throughout."  Special  charge  No.  4: . 
'^  You  are  further  charged  that  the  defendant,  George  Phillips^ 
being  charged  as  a  principal  offender,  he  cannot,  under  the* 
code  of  this  state,  be  convicted  as  an  accomplice." 

Peet  and  Crosby^  for  the  appellant. 

W.  L.  Davidsony  asristant  attomey-general^  for  the  state. 

White,  P.  J.  Though  appellant  has  been  convicted  upoa 
an  indictment  charging  him  alone  with  the  murder  of  Lewis 
Rhiden,  the  testimony  shows  that  several  other  parties  were 
connected  with  and  implicated  in  the  killing.  There  is  no 
positive  testimony  identifying  the  party  who  actually  fired  the 
fatal  shot,  and  whilst  all  the  state's  witnesses  testify  to  the 
personal  presence  of  this  defendant,  and  place  him  in  position 
and  surround  him  with  circumstances  that  lead  almost  irre- 
sistibly to  the  conviction  that  with  his  own  hand  he  committed 
the  murder,  he,  on  the  other  had,  has  proven,  by  the  positive- 
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testimony  of  his  principal  witness,  that  he  was  not  only  not 
present,  bnt  that  he  was  so  distant  he  could  not  have  heard 
the  fatal  shot  by  which  the  murder  was  committed.  This 
witness  was  a  white  man, — all  the  other  parties  present  at 
the  time,  witnesses  and  participants,  being  negroes.  The 
murder  was  committed  at  night,  some  time  after  dark. 

Inasmuch  as  the  most  serious  questions  arising  upon  this 
appeal  relate  to  the  correctness  and  sufficiency  of  the  charge 
of  the  court  to  the  jury  with  reference  to  conspirators  and 
principal  offenders,  it  may  be  well  to  state  the  substance  of 
the  uncontradicted  and  undisputed  facts  showing  specifically 
the  defendant's  relation  to  the  homicide.  It  appears  that  ap- 
pellant's infant  child  had  been  taken  by  some  one  and  spirited 
away, — when  and  under  what  circumstances  does  not  appear, 
nor  does  it  appear  what  supposed  connection,  if  any,  deceased 
had  with  the  abduction  and  concealment  of  the  child.  The 
homicide  was  committed  on  Monday  night.  On  the  previous 
Saturday  night  defendant  went  to  the  house  of  deceased  with 
a  gun,  after  the  family  had  gone  to  bed,  inquired  for  deceased, 
and  when  told  he  was  not  there,  said  he  intended  to  kill  him. 
On  Monday  defendant  was  at  the  house  of  deceased  three 
times;  on  the  first  occasion  early  in  the  morning,  and  when 
told  that  deceased  was  not  there,  he  told  the  family  to  tell 
deceased  that  he  intended  to  kill  him  that  night.  About  an 
hour  by  sun  he  again  appeared  at  the  house,  and  being  told 
that  deceased  had  not  returned,  said:  ''Tell  Lewis  Rhiden 
that  he  had  better  get  his  gun  ready,  for  me  and  George  Nixon, 
Aaron  Nixon,  and  Bill  Evans  are  coming  here  to-night  and 

kill  him,  or  hurt  him  d d  badly."    Some  time  after  this  the 

defendant  passed  deceased's  house,  and  the  latter  being  at 
home,  the  defendant  asked  him  to  help  him  hunt  his  child, 
when  deceased  said  that  he  was  sick,  but  if  defendant  would 
wait  till  morning  he  would  go  with  him  to  hunt  his  wife  and 
child.  As  defendant  was  leaving  he  said  that  George  Nixon, 
Aaron  Nixon,  and  Bill  Evans  were  going  with  him.  That 
same  evening  all  the  last-named  parties  and  the  defendant 
met  at  the  houtse  of  Jim  Phillips,  where  they  were  preparing 
arms  and  ammunition,  and  about  dark  started  off  towards  the 
house  of  deceased,  and  when  George  Nixon  said,  ''Boys,  this 
is  a  mighty  particular  matter  we  are  going  into,"  defendant 
said,  "  Yes,  come  on;  the  one  that  crawfishes  out  of  this  busi- 
ness, we  will  all  turn  on  him."  Defendant's  witness,  the  white 
man,  Jim  Buie,  says  that  some  negroes  came  to  Mit  Buie's, 
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where  he  and  defendant  were,  and  called  defendant  out  and 
talked  with  him  just  before  the  witness  and  defendant  were 
about  to  start  off  on  horseback  to  hunt  for  the  defendant's 
child,  but  that  he  does  not  know  whether  they  were  Gtoorge 
Nixon,  Aafon  Nixon,  and  Bill  Evans,  or  not, — the  witness  was 
near-sighted,  and  could  not  see  well  at  a  distance, —  but  that 
these  same  parties,  whoever  they  were,  were  at  the  house  of 
deceased  when  he  and  defendant  passed  the  house  going  to  Ned 
Wagoner's,  six  miles  distant,  in  search  of  the  child.  There  is 
but  little,  if  any,  conflict  in  the  testimony  up  to  this  point. 

The  state's  witnesses  say  that,  just  before  the  killing, 
Qeorge  Nixon  came  to  the  fence  in  front  of  the  house  and 
called  deceased  out,  and  that  these  two  were  sitting  on  the 
fence  talking  when  Jim  Buie,  Bill  Evans,  and  defendant 
passed  by,  all  armed,  and  defendant  told  deceased  he  wanted 
to  see  him,  and  deceased  replied,  "  I  want  to  see  you  too  "; 
that  after  having  gone  about  forty  yards,  the  parties  stopped 
in  the  road,  and  defendant  called  to  deceased  to  come  down 
there;  that  deceased  started,  but  was  shot  by  some  one  of 
the  parties  in  the  road;  that  is,  by  Jim  Buie,  Bill  Evans,  or 
defendant. 

Defendant's  witness,  Jim  Buie,  positively  denies  that  he 
and  defendant  either  said  anything  to  deceased  or  any  one 
else  as  they  passed;  denies  that  they  stopped  and  witnessed 
'  the  shooting;  denies  that  they  even  heard  the  report  of  the 
gun  which  did  the  killing;  and  further  testified  that  he,  the 
witness,  did  not  hear  of  the  killing  until  the  next  morning; 
that  defendant  was  with  him  all  the  time;  that  they  went  six 
miles  to  Wagoner's  and  returned  back  to  Plummer's,  within 
a  mile  of  the  place  of  the  homicide,  together.  There  is  other 
evidence  which  tends  to  show  that  the  shooting  was  done 
firom  a  fence  corner  inside  the  field,  and  by  Aaron  Nixon, 
who,  it  will  be  observed,  was  not  seen  with  the  other  parties 
at  the  house  of  deceased  about  the  time  of  the  shooting. 

From  the  facts  we  have  detailed,  we  think  it  is  reasonably 
apparent  that  a  conspiracy  was  deliberately  entered  into  be* 
tween  Aaron  Nixon,  George  Nixon,  Bill  Evans,  and  this  de> 
fendant,  to  take  the  life  of  Lewis  Rhiden.  It  is  also  equally 
apparent  that  such  conspiracy  was  formed  in  the  interest  and 
at  the  instance  of  this  defendant  He,  it  seems,  had  deter* 
mined  and  repeatedly  declared  his  intention  to  kill  deceased. 
He  is  the  only  one  of  the  parties  who  had  any  such  motive, 
or  who  had  ever  declared  such  intention.    In  entering  into 
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the  oonspiraoy  and  participating  to  the  extent  they  or  either 
of  them  went  in  its  consummation,  the  other  parties  appear 
to  have  been  actuated  solely  by  their  friendship  for  defendant. 
He  seems  to  have  been  the  very  head  and  front  of  the  con- 
epiracy,  and,  to  say  the  least  of  it,  was  the  most  active  leader 
and  participant  up  to  and  within  but  a  short  time  of  its  con- 
summation.  If  there  is  any  evidence  of  an  abandonment 
upon  his  part,  it  consists  in  the  fact,  if  it  be  a  fact,  that  he 
clid  not  stop  to  consummate  or  be  present  at  its  consumma- 
tion, but  went  on  with  Jim  Buie,  out  of  sight  and  hearing  of 
the  deed,  and  his  going  on  with  Buie,  instead  of  being  evi- 
dence of  abanAonment,  may  be  equally  as  strong  evidence  to 
convict  him  as  a  principal  in  the  murder. 

Suppose  Buie  to  have  been  all  that  is  claimed  for  him  by 
the  defense, — an  upright,  truthful,  honest.  Christian  citizen, 
who  would  be  so  far  from  engaging  in  the  conspiracy  himself 
as  that  he  would  do  all  in  his  power  to  prevent  its  accom- 
plishment, and  that  this  fact  was  known  to  defendant  and  his 
confederates, — what  more  reasonable  and  natural  than  that 
they  should  arrange  to  have  him  absent  at  the  denouement, 
80  ^at  he  should  not  be  able  to  prevent  nor  be  able  to  testify 
against  the  parties  engaged  in  it?  and  what  more  plausible 
reason  could  be  had  to  get  him  away  than  for  defendant  to 
urge  him  on  and  accompany  him  to  Wagoner's  in  pretended 
search  of  the  child?  In  furtherance  of  the  conspiracy,  it  may 
have  become  necessary  that  appellant  should  have  taken  Buie 
away  from  the  scene  in  order  to  conceal  the  crime  and  its 
perpetrators,  and  the  fact  of  his  own  complicity  in  it.  If  so, 
then  he  was  a  principal,  though  not  present  at  its  commission. 

^^AU  persons  are  principals  who  are  guilty  of  acting  to- 
gether in  the  commission  of  an  offense":  Penal  Code,  art.  74; 
not  alone  those  who  are  present,  but  all  who  are  acting  to- 
gether in  its  commission.  Actual  presence  is  not  necessary,  if 
at  the  time  of  commission  the  absent  party  is  doing  his  part 
in  connection  with  and  furtherance  of  the  common  design: 
Willson's  Crim.  Stats.,  sec.  142.  Again,  it  is  expressly  pro- 
vided by  statute  that  '*  all  persons  who  shall  engage  in  procur- 
ing aid,  arms,  or  means  of  any  kind  to  assist  in  the  commis- 
sion of  an  offense,  while  others  are  executing  the  unlawful 
act,  and  all  persons  who  endeavor  at  the  time  of  the  commis- 
sion of  the  offense  to  secure  the  safety  or  concealment  of  the 
offenders,  are  principals,  and  may  be  convicted  and  punished 
as  such'^  Penal  Code,  art.  78. 
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It  ib  also  a  familiar  general  rule  that  when  sereral  parties 
conspire  or  oomhine  together  to  commit  any  unlawfhl  act,  each 
is  criminally  responsible  for  the  acts  of  his  associates  or  con- 
federates committed  in  furtherance  or  in  prosecution  of  the 
common  design  for  which  they  combine:  Bowers  v.  State^  24 
Tex.  App.  543;  Kirhy  v.  State,  24  Tex.  App.  14;  IPiHiaww  v. 
StatCy  81  Ala.  1;  60  Am.  Rep.  133;  9  C4m.  Law  Mag.  480; 
Willson's  Grim.  Stats.,  sec.  151. 

So  much  for  the  state's  theory  of  the  case,  and  it  may  suffice 
to  say  that  the  charge  of  the  court  was  substantially  correct 
in  presenting  the  law  applicable  to  this  theory. 

But  on  the  other  hand,  there  were  two  theorilte  insisted  upon 
for  the  defense:  1.  Abandonment  of  the  conspiracy  by  de- 
'fendant;  and  2.  Tbat  having  abandoned  the  former  design 
to  kill  Rhiden,  all  the  inculpatory  acts  proven  against  appel- 
lant  prior  thereto,  if  he  could  be  held  liable  for  them  at  all,  in 
any  manner,  after  such  abandonment,  or  if,  without  abandon- 
ment, he  was  liable  for  them,  he  not  being  present  at  nor  act- 
ing with  his  co-conspirators  in  the  killing,  he  would  be  liable  as 
an  accomplice  (Penal  Code,  art.  79),  and  not  as  a  principal, 
and  if  as  an  accomplice,  that  then  he  could  not  be  convicted 
under  the  indictment,  which  charged  him  alone  as  a  principal 
offender.  Special  instructions  covering  these  phases  of  the 
defense  were  requested  for  the  defendant  and  refused  by  the 
court,  and  bills  of  exceptions  saved  to  the  refusal. 

It  was  error  for  the  court  to  refuse  these  instructions,  because, 
whatever  might  have  been  the  opinion  of  the  court  as  to  the 
truth  or  merit  of  the  defenses,  they  presented  matters  of  fact^ 
supported,  to  some  extent  at  least,  by  the  evidence.  ''  In  all 
criminal  cases  the  jury  are  the  exclusive  judges  of  the  facts 
proved  and  of  the  weight  to  be  given  to  the  testimony,"  etc.: 
Code  Crim.  Proc,  art.  728.  And  it  is  not  for  the  court  to  ignore 
matters  of  fact  submitted  by  a  defendant,  by  refusing  to  sub- 
mit to  the  jury  the  law  applicable  thereto.  "  Every  theory  o^ 
the  case  presented  by  the  evidence,  whether  strongly  or  weakl> 
supported  thereby,  demands  instructions  to  the  jury  directl> 
and  pertinently  thereto,  and  this  rule  applies  to  every  theory 
within  the  scope  of  the  indictment  which  the  evidence  tends  te 
establish,  whether  favorable  to  the  state  or  the  defsndant": 
Willson's  Crim.  Stats.,  sec.  2338. 

When  an  indictment  for  felony  charges  the  defendant  as  a 
principal  ofifender  under  the  code,  he  cannot  be  convicted  as 
an  accomplice:  McKeen  v.  Siate^  7  Tex.  App.  631.    The  dis- 
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tinction  between  these  two  different  characters  of  offenders  has 
been  so  often  defined  that  it  is  only  necessary  to  refer  to  such 
later  decisions  upon  the  subject  as  Smith  v.  States  21  Id.  108; 
Watson  V.  State,  21  Id.  598;  Collins  and  Lindlyv.  State,  24  Id. 
142;  and  Blain  v.  State,  24  Id.  626. 

Another  refused  instruction  was  that  "  the  burden  of  proof 
never  shifts  from  the  state  to  the  defendant,  but  is  upon  the 
state  throughout."  This  proposition  is  elementary,  and  has 
but  few  and  rare  exceptions:  Black  v.  State,  1  Tex.  App.  868. 

Several  other  errors  are  complained  of,  but  inasmuch  as  they 
may  not  arise  at  another  trial,  we  refrain  from  discussing 
them.  Because  of  errors  in  the  charge  of  the  court  pointed 
out,  the  judgment  is  reversed  and  the  cause  remanded. 

JuBT  MUST  Drtbbionb  whxthxb  Act  I>onb  by  a  member  of  a  oomipir- 
acy  naturally  flowed  from,  and  was  done  in  fnrtheranoe  of,  the  oommon  de- 
sign, so  as  to  make  him  guilty  as  a  participator  in  the  conspiracy:  £ower»Y. 
State^  24  Tex.  App.  642;  5  Am.  St  Rep.  901.  Law  of  criminal  conspiracy 
generally:  See  Spieay.  People^  122  HL  1;  3  Am.  St.  Rep.  320,  and  note  473- 
402;  State  V.  sderta,  15  Or.  137;  SUOe  y.  McCahill,  72  Iowa,  111. 

Jx  Cbdonal  Casks,  Bordxn  ot  Pboot  nsvxa  SHEm,  but  rests  npon  the 
prosecution  thronghont:  7\fany  y.  CommonweaUhf  121  Pa.  St.  1S6;  6  Am. 
tit.  Rep.  776,  and  note  780. 

8KL7-DBFENB1,  BuBDSN  ov  Pboov:  Broum  Y,  StoU^  83  Ala.  33;  3  Am.  St 
Rep.  686,  lAd  note  688. 

TxRM  "  AccoMPLioB  *'  Inoludis  All  Persons  Concerned  in  the  com* 
mission  of  an  offense,  irrespective  of  the  grade  of  their  guilt:  /'eopfe  v.  Kraker^ 
72  Oal.  459;  1  Am.  St  Rep.  65. 

To  Convict  One  as  Ajder  and  Abettor,  the  principal  most  be  indicted 
with  him,  or,  if  he  be  indicted  alone,  the  indictment  most  disclose  the  name 
of  the  principal,  and  give  a  description  of  his  acts:  AftUUgan  y.  Common' 
foeaUh,  84  Ky.  229. 
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[2G  TEXAS  Appeals,  274.  J 

Upon  Motion  ior  Change  of  Vsnxtb  on  Ground  of  Prejudice,  Eyi* 
DENCE  is  admissible  other  than  that  of  the  supporting  affiants,  an<ftKrit- 
nesses  may  be  examined  on  both  sides  as  to  the  existence  or  non-existence 
of  "  prejudice  "  in  the  county.  Article  583  of  the  Code  of  Criminal  Pro- 
oednre  of  Texas  does  not,  in  such  cases,  restrict  the  matters  to  be  inyes- 
tigated  solely  to  the  credibility  and  means  of  knowledge  of  the  defend- 
ant's compurgators  in  the  application. 

Ck  Trial  for  Murder,  Instruciions  should  Distinotlt  Set  Forth  the 
Law  applicable  to  the  case,  not  alone  the  case  as  made  by  the  eyidence 
for  the  prosecation,  but  the  case  as  made  by  all  the  eyidence,  and  espe- 
cially the  law  applicable  to  any  fayorable  eyidence  comprising  defensiyo 
matter  in  behalf  of  the  accused. 
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SiLr-DBnNSS.  —  Under  the  law  of  Texas,  a  party  has  a  right  to  defend  him- 
■elf  against  any  asaanlt,  or  threatened  assaolt,  made  npon  hie  penoo» 
calculated  to  inflict  death  or  serious  bodily  injury;  and  it  is  not  essential 
to  his  perfect  right  of  self-defense  that  the  danger  be  real  or  in  fact  ex- 
ist; it  may  only  be  apparent.  If  it  reasonably  appears  from  the  circum- 
stances of  the  case  that  danger  existed,  the  person  threatened  with  such 
apparent  danger  has  the  same  right  to  defend  against  it,  and  to  the  same 
extent,  that  he  would  have  were  the  danger  real.  But  if  a  party,  by  hia 
own  wrongful  act,  brings  about  the  necessity  of  taking  the  life  of  an- 
other to  prevent  being  himself  killed,  he  cannot  say  that  such  killing 
was  in  his  necessary  self-defense,  but  it  will  be  imputed  to  malice,  ex- 
press or  implied,  by  reason  of  the  wrongful  act  which  brought  it  abont» 
or  malice  from  which  it  was  done. 

MuBDER.  — Tbs  RaL£  A3  TO  Self-defenss  IS  Ldcitkd  bt  thb  Iktbkttox 
of  a  party  who  brings  about  the  necessity  of  taking  the  life  of  another. 
If  the  intention  was  not  felonious,  the  homicide  which  necessity  com- 
pelled will  not  be  murder. 

iNBTBUcnoN — Self-defknsb.  — If  a  party's  right  to  self-defense  depends 
upon  the  intent  with  which  he  provoked  the  difficulty,  and  the  intent  is 
a  fact  to  be  found  by  the  jury,  then  the  charge  of  the  court,  in  cases 
where  the  evidence  creates  any  doubt  as  to  the  character  of  the  intent^ 
should  always  instruct  the  jury  as  to  the  distinction  between  perfect  and 
imperfect  self-defense,  as  applicable  to  the  particular  act  of  aooased,  and 
his  liability. 

Sblf-dkfbnss. — Whkrb  thbbb  abs  Mobb  AasAiLAim  thah  Onj^  ths 
slayer  has  the  right  to  act  upon  the  hostile  demonstrations  of  either  one 
of  them,  and'  to  kill  either  of  them  if  it  reasonably  appear  to  him  that 
they  were  present,  acting  together  to  take  his  life  or  doJiim  aerioos 
bodily  injury. 

Right  ov  SEur-DEnENSB  exists,  notwithstanding  a  mere  preparation  to  com- 
mit  the  wrongful  act,  where  there  is  no  accompanying  demonstration 
which  indicates  the  wrongful  purpose. 

Manslaughtxb.  —  A  Pebson  Illegally  Restrainxd  ot  his  Libxsit  may 
not  only  oppose  force  to  force,  but  can  increase  that  force  to  killing  of 
his  adversary,  if  necessary  to  prevent  the  attempted  wrong,  and  such 
killing  is  reduced  to  manslaughter. 

Mamslaughteb.  —  Whebb  One,  xjkdeir  the  Intluenob  of  Sudden  Pas- 
sion, Ejlls  Anotheb,  not  having  provoked  the  contest  with  intent  to 
kill,  but,  under  the  influence  of  terror  produced  by  the  acts  of  his  adver- 
sary, procures  a  pistol  as  a  means  of  defense  in  case  of  an  attack,  or  in 
case  of  an  attempted  enforcement  of  a  threat  to  illegally  restrain  him  of 
his  liberty,  and  the  acts,  words,  and  conduct  of  his  adversary  are  such 
as  to  arouse  anger,  rage,  sudden  resentment,  or  terror,  rendering  bis 
^und  incapable  of  cool  reflection,  and  under  the  immediate  influence  of 
the  sudden  passion  the  killing  is  done,  this  ia  not  murder,  but  man« 
slaughter:  Texas  Penal  Code,  arts.  593,  594. 

QUBSnON  WHETHEB  AOT  OF  KILLING  WAS  CAUSED  BT  PASSION  IS  FOB  THB 

JuBT,  and  not  for  the  court,  to  pass  upon,  where  the  evidence  tends  to 
show  that  passion  was  aroused  by  an  adequate  cause. 

The  following  charges  made  by  the  court  were  claimed  to 
be  erroneous:  "Therefore,  if  the  jury  believe  from  the  evidence 
that,  at  the  time  of  the  homicide,  that  the  deceased  made  any 
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hostile  demonstrations  towards  defendant,  or  any  gestures  as 
if  to  draw  a  weapon,  under  circumstances  reasonably  calcu- 
lated to  produce  in  the  mind  of  the  defendant  a  reasonable 
expectation  or  fear  of  death  or  great  bodily  injury,  and  that 
defendant  actually  believed  that  the  deceased  was  about  to 
murder  or  maim  him,  and  that  while  said  deceased  was  in  the 
act  of  making  such  hostile  demonstration,  or  such  threatening 
gesture,  defendant  Meuly  shot  and  killed  deceased,  then  and 
in  that  event  said  Meuly  would  be  justified  in  taking  the  life 
of  said  Douglas,  and  if  you  so  find,  you  will  acquit  him. 
a.  The  jury  are  farther  instructed  that  a  party  who  seeks  a 
difficulty  with  a  deadly  weapon,  and  who  makes  the  first  hos- 
tile demonstration  or  aggression,  cannot  justify  undeir  the  law 
of  self-defense.    And  likewise,  a  party  who  seeks  and  provokes 
a  difficulty,  with  the  intention  of  taking  advantage  of  any 
hostile  demonstration  on  the  part  of  his  adversary,  would  not 
be  excused  or  justified  in  the  eyes  of  the  law  for  the  homicide 
committed  under  such  circumstances,    b.  And  hence,  if  the 
jury  find  that  the  defendant  approached  the  deceased  in  a 
hostile  manner,  with  a  pistol  in  his  hand,  intending  to  take 
advantage  of  any  hostile  move  on   the  part  of  deceased, 
knowing  that  such  an  act  on  his  part  might  probably  result 
in  death,  either  to  himself  or  the  deceased,  then  in  that  event 
defendant  would  not  be  justified  or  excused  in  taking  the  life 
of  deceased,  however  great  the  necessity  therefor.    c\  Again, 
if  the  jury  shall  believe  from  the  evidence  that  defendant 
made  the  first  hostile  demonstration  toward  the  deceased,  and 
by  his  own  wrongful  acts  brought  about  and  produced  the 
necessity  of  taking  deceased's  life,  to  avoid  and  prevent  being 
himself  killed,  then,  and  in  such  a  case,  he  cannot  say  the 
killing  was  in  his  own  necessary  self-defense.    Therefore,  a 
homicide  committed  under  such  circumstances  as  are  enum- 
erated in  either  of  the  last  three  preceding  portions  of  this 
charge,  marked  a,  6,  and  c,  would  constitute  murder  in  one  of 
the  degrees,  and  a  killing  under  such  circumstances  will  be 
imputed  to  malice,  express.or  implied,  by  reason  of  the  wrong- 
ful act  which  brought  it  about,  or  the  malice  from  which  it 
was  done.    And  hence,  if  the  jury  shall  believe  from  the  evi- 
dence that  defendant  shot  and  killed  deceased  under  such  cir- 
cumstances as  are  enumerated  in  either  of  said  portions  a,  6, 
and  c,  they  will  then  find  him  guilty  of  murder,  and  the  de- 
gree of  such  murder  as  the  facts  shall  warrant,  and  assess  the 
proper  penalty."    The  following  charge  was  requested  by  the 
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defense,,  but  was  refiised:  ''  The  jury  are  instructed  tliat  if  jrou 
believe  from  the  evidence  that  it  reasonably  appeared  to  the 
defendant,  Alexander  Meuly,  from  the  circumstances  arising 
from  the  acts  or  words  of  H.  A.  Burbank  and  the  deceased, 
H.  Douglas,  that  the  said  defendant  was  in  danger  of  serious 
bodily  injury,  or  that  his  life  was  in  danger,  and  that  said 
defendant  acted  under  such  belief,  then  defendant  was  justi- 
fiable in  defending  himself  against  the  circumstances  consti- 
tuting, in  his  mind,  the  apparent  danger,  to  the  same  extent 
as  if  tiie  danger  had  been  real.  If,  therefore,  you  believe  the 
defendant,  in  so  defending  himself  against  the  apparent  dan- 
ger, acted  under  the  reasonable  belief  that  he  was  in  danger 
of  serious  bodily  injury,  or  that  his  life  was  in  danger  at  the 
time  he  shot  and  killed  said  Douglas,  under  the  law  he  was 
justified,  and  you  will  acquit  him." 

/.  0.  Nichohorif  Stanley  Wdchy  and  O.  R.  ScoUy  for  the  ap- 
pellant. 

W.  L.  Davidsonj  assistant  attorney-general^  for  the  state. 

White,  P.  J.  This  voluminous  record  contains  fourteen  billf 
of  exception  reserved  by  defendant  to  rulings  of  the  court  at 
the  trial,  and  twenty-four  assignments  of  error  submitted  on 
this  appeal  as  grounds  for  reversal  of  the  judgment.  Our  coa- 
clusion  as  to  the  course  necessary  to  be  taken  in  the  disposi* 
tion  of  the  case  on  this  appeal  renders  it  unnecessary  to 
discuss  but  one  or  more  of  these  supposed  errors,  as  they  are 
of  a  character  not  likely  to  arise  on  another  trial  in  the  court 
below.  Some  of  them  become  important  in  view  of  another 
trial,  and  to  such  alone  we  propose  to  confine  our  discussion. 

1.  Appellant  moved  for  a  change  of  venue  in  the  case,  and 
based  his  motion  upon  the  first  ground  named  in  the  statute: 
Code  Grim.  Proc.,  art.  578 ;~  that  is,  that  there  existed  against 
him  so  great  a  prejudice  in  the  county  that  he  could  not  obtain 
a  fair  and  impartial  trial.  His  application  was  controverted 
by  the  district  attorney  under  the  provisions  of  article  583  of 
the  Code  of  Criminal  Procedure,  and  many  witnesses  were  per- 
mitted to  be  examined  on  both  sides  as  to  the  existence  or  non- 
existence of  ^'prejudice"  in  the  county.  It  is  urgently  insisted 
that  such  testimony  was  inadmissible,  and  contravenes  the 
obvious  purpose  and  intent  of  article  583,  which,  it  is  con- 
tended, limits  and  restricts  the  matters  to  be  investigated 
solely  to  the  (Credibility  and  means  of  knowledge  of  the  de- 
fendant's compurgators  in  the  application.    In  other  words, 
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that  if  the  credibility  and  means  of  knowledge  of  the  com- 
purgators are  alone  authorised  to  be  attacked,  this  cannot  be 
<lone  by  proof  generally  of  the  non-existence  of  prejudice, 
and  that  in  such  a  contest  it  is  error  to  go  into  a  general  in* 
vestigation  as  to  the  existence  and  non-existence  of  prejudice. 

Now,  what  was  the  sole  issue  presented  by  defendant's  ap- 
plication, and  the  supporting  affidavits  of  the  compurgators? 
It  was  the  existence  or  non-existence  of  prejudice.  Their 
means  of  knowledge  upon  this  matter  was  attacked.  To  show 
that  such  prejudice  did  not  exist  manifestly  tends  most 
strongly  to  prove  that  they  did  not  possess  correct  means  of 
ascertaining  the  truth  of  the  matter.  Under  this  issue  as  to 
^'  the  means  of  knowledge"  of  the  compurgators,  it  has  been 
more  than  once  decided  that  the  ''  defendant  would  have  the 
right  to  prove  the  existence  of  the  prejudice  by  any  witness 
besides  the  affidavit  of  his  compurgators;  and  on  the  other 
band,  the  state  would  have  the  right  to  prove  that  no  such 
prejudice  did  in  fact  exist.  The  supporting  affiants  could  be 
thoroughly  tested  as  to  their  means  of  knowledge  by  either 
party  ":  Daffis  v.  StaU^  19  Tex.  App.  201;  Pienon  v.  StaUy  21 
Id.  14;  Smith  v.  StaU,  21  Id.  277;  Scott  v.  State^  28  Id.  621; 
Henning  v.  State^  24  Id.  815. 

2.  In  our  opinion,  the  most  serious  questions  presented  for 
our  adjudication  are  those  calling  in  question  the  suffldenoy  of 
and  the  correctness  of  the  charge  of  the  court. 

A  general,  and  as  we  believe  a  most  humane  and  just,  rule 
in  the  trial  of  one  charged  with  murder  is,  that  the  jury  should, 
as  far  as  possible,  judge  of  the  facts  surrounding  the  homicide 
from  the  standpoint  of  the  defendant.  In  order  to  do  this 
properly,  they  must  have  submitted  to  them  in  the  charge  of 
the  court  all  the  law  legitimately  and  fairly  arising  upon  the 
evidence  which  he  has  adduced  in  his  defense.  If  the  evidence 
be  legal,  competent,  and  admissible,  then,  when  the  court  has 
admitted  it,  whether  the  court  may  believe  it  true  or  false 
makes  no  difference,  it  becomes  part  of  the  case,  and  the  jury 
alone  have  the  right  to  say,  under  appropriate  instructions 
pertinent  to  it,  what  degree  of  credibility  shall  be  accorded  the 
witnesses  who  have  testified,  and  what  weight  shall  be  given 
to  the  testimony;  and  they  also  have  the  right  to  pass  upon 
all  issues  legitimately  arising  upon  such  testimony.  The 
statute  enjoins  it  that  the  charge  shall  distinctly  set  forth 
the  law  applicable  to  the  case, — not  alone  the  case  as  made 
by  the  evidence  for  the  prosecution:  the  case  as  made  by 
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all  the  evidence;  and  especially  is  it  the  duty  of  the  court 
to  submit  in  its  charge  the  law  applicable  to  any  favorable^ 
evidence  comprising  defensive  matter  in  behalf  of  the  ac- 
cused: Burkhard  v.  StatCy  18  Tex.  App.  599.  "A  defendant 
in  a  criminal  case  has  a  right  to  have  instructions  given,  based 
on  the  testimony  of  his  witnesses,  although  contradicted  by 
the  testimony  of  the  prosecution":  Partlow  v.  State^  4  S.  W. 
Rep.  14.  Without  discussing  seriatim  the  several  errors  com- 
plained of  as  to  the  charge  of  the  court  in  this  case,  and  so» 
ably  argued  in  the  briefs  of  counsel  for  appellant,  we  propose 
to  set  out  substantially  the  testimony  of  the  principal  wit- 
nesses for  defendant,  and  from  that  testimony  deduce  sucb 
applicable  rules  of  law  as,  in  our  opinion,  have  been  miscon- 
ceived and  overlooked  in  his  instructions  by  the  learned  triaV 
judge,  and  to  which  the  defendant  was  entitled. 

One  L.  E.  Riverton,  aluM  Reinhard,  was  the  main  witness- 
for  the  defendant,  and  he  testified  to  his  previous  acquaintance- 
with  defendant,  and  the  circumstances  which  brought  about  a 
game  of  "  pin-pool "  between  one  Burbank  and  defendant,  at  tbe- 
Commercial  saloon  in  Laredo,  where  the  homicide  occurred^ 
between  four  and  five  o'clock  on  Monday  morning,  Marclt 
29, 1886.  This  game  commenced  about  nine  o'clock  Sunday 
evening,  and  Riverton  was  asked  by  both  parties  to  count  the- 
game,  which  he  did.  He  says:  ''  About  one,  A.  m.,  a  stranger 
came  in  and  sat  down  at  the  pin-board;  this  was  Douglas,  who- 
was  drunk.  He  made  some  remarks  about  the  game  from  time- 
to  time,  and  I  was  annoyed  thereby,  but  Burbank  said,  ^  Pay 
no  attention  to  him.'  At  about  two  o'clock,  a.  m.,  I  noticed  that 
Mr.  Burbank  was  not  playing  fair.  I  suggested  to  Meuly  that 
we  go  to  bed,  and  refused  to  count  the  game  longer,  and  went 
and  sat  down.  At  about  four  o'clock,  a.  m.,  Meuly  was  indebted 
to  Burbank  sixty  dollars,  and  said  to  Burbank,  ^  I  will  play 
you  one  more  game,  for  sixty  dollars.'  Burbank  said, '  No; 
I  will  play  you  for  fifty  dollars.  I  ought  to  have  ten  dollars 
for  staying  up  all  night.'  Meuly  agreed  to  play  for  &tty  dol- 
lars, and  said  he  would  give  Burbank  a  check  on  Corpus.  I 
was  asked  to  keep  the  tally  for  them  for  these  last  games,. 
which  was  to  be  the  best  two  out  of  three.  Burbank  won  the 
first  horse,  Meuly  won  the  second  horse.  At  the  commence- 
ment of  the  third  game  Meuly  said, '  Burbank,  give  the  balle 
a  square  shake.'  The  game  proceeded,  and  when  Burbank  had 
made  thirteen  he  shot  at  the  three  pin,  knocked  it  down,  and 
also  the  one  pin,  and  exclaimed,  ^Bustedl'    He  shot  agaiA 
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and  made  some  pins,  and  Meuly  exclaimed,  ^  I  will  make  pool 
soon.'  Barbank  had  fifteen  counted  on  his  string,  and  after 
some  conversation,  knocked  down  the  four  and  three  pins,  and 
said, '  Pool.'  Meuly  said  that  was  a  mistake.  I  counted  up 
seven  and  the  fifteen,  making  twenty-two,  and  Burbank  pulled 
out  the  nine  ball  from  his  pocket  and  threw  it  on  the  table. 
Meuly  said  that  must  be  a  mistake.  He  took  up  his  and  Bur- 
bank's  ball  and  the  bottle,  and  let  the  balls  run  out  on  the 
west  side  of  the  table,  counting  out  fourteen  balls,  and  said, 
'  This  is  evident  that  something  is  wrong.'  At  this  time  I  was 
seated  at  the  east  side  of  the  billiard-table,  and  I  noticed  Bur- 
bank  take  another  ball  out  of  his  pocket,  and  concealing  it  in 
his  hand,  said,  'Are  there  only  fourteen  balls  there?'  and  ex- 
tended his  hand  and  raked  in  the  fourteen  balls,  counted  all 
the  balls  together,  and  said,  'There  are  fifteen  balls  there.' 
*  Yes,'  said  Meuly,  Hhere  are  fifteen  now.  I  have  enough  of 
this  game.'  Douglas  spoke  up  and  said, '  Burbank,  get  your 
money.'  Burbank  replied,  'Yes,  I  want  the  money  before 
you  leave  the  house.'  Meuly  said,  'You  will  get  your  money'; 
and  he  picked  up  his  coat  and  walked  out  behind  the  bar  and 
washed  his  hands.  Burbank,  Douglas,  and  myself  followed 
Meuly,  and  Burbank  asked  Meuly  if  he  would  take  something 
to  drink.  Meuly  replied  that  he  did  not  care  for  anything.  They 
were  in  front  of  the  bar.  I  was  in  rear  of  all,  about  the  center 
of  the  room.  Meuly  had  his  side  to  the  bar.  Douglas  said  to 
Burbank, ' Qei  your  money  before  he  leaves  the  house';  and 
Burbank  said,  '  Yes,  he  wanted  it  before  he  left  the  house.' 
At  the  same  time  Burbank  said  something  to  the  bar-keeper 
in  Spanish,  and  the  bar-keeper  handed  him  a  revolver.  At 
the  time  Burbank  received  the  pistol,  Meuly  looked  around 
and  saw  it.  Meuly  then  said  to  me, '  Will  you  please  step  up 
to  my  room  and  bring  me  my  valise;  I  want  to  pay  him  the 
money  I  owe  him.'  I  replied, '  Certainly,'  and  started  after 
it."  Here  the  witness  tells  of  his  getting  the  valise  and  re- 
turning with  it  to  the  saloon.  He  then  proceeds:  "I  took 
the  valise  into  the  threshold  of  the  door  of  the  Commercial 
saloon.  Meuly  stepped  from  within  into  the  doorway,  took 
out  a  key  and  opened  the  valise.  He  first  took  out  a  paper 
which  looked  like  a  check,  and  with  his  right  hand  he  took 
out  a  revolver,  and  left  the  valise  open  in  front  of  me. 
Douglas  was  standing  at  the  counter  nearest  the  door,  and 
Burbank  beyond  him.  Meuly,  with  the  pistol  hanging  down 
by  his  side,  in  his  right  hand,  went  past  Douglas  and  up  to 
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Burbank,  and  said,  '  Burbank,  you  demanded  this  money 
twice  before  I  left  the  house;  how  do  you  want  it?'  Douglas 
was  leaning  with  his  right  arm  on  the  counter.    I  think  he 

must  have  seen  the  pistol.     He  said,  'You  will  see  d d 

quick,'  and  ran  his  right  hand  into  or  on  his  hip  pocket.  Meuly 
wheeled  on  him,  and  threw  his  rovolver  down  on  him,  and 
touched  him  on  the  lappel  of  his  coat  with  his  left  hand  and 
said,  *  My  friend,  this  is  something  that  does  not  concern  you, 
and  I  wish  you  would  throw  up  your  bands.'  Douglas  did 
not  pay  any  attention,  nor  did  he  say  anything,  but  kept  pull- 
ing at  something  he  had  in  his  pocket.  Meuly  waited  a  mo- 
ment, and  said, '  Throw  up  your  hands,  or  I  will  have  to  cut 
you  down.'  Douglas  made  another  jerk,  and  Meuly  fired  and 
shot  him.  Meuly  wheeled  on  Burbank,  and  said, '  Burbank, 
you  have  a  gun  on  you;  I  want  it';  and  threw  his  pistol  down 
on  him.    Burbank  said  he  was  a  deputy,  and  had  a  right  to 

carry  it.    Meuly  said,  *  I  don't  give  a  God  d n  what  you 

are;  give  up  your  gun.'  With  this,  Burbank  made  a  move- 
ment to  get  ready  to  [shoot]  him,  and  Meuly  said, '  Stand  up 
there,  or  I  will  shoot  the  head  off  of  you.'  Burbank  then  threw 
his  hands  up,  and  Meuly  reached  over  and  took  Burbank 'a 
pistol  and  said, '  You  getl '  and  Burbank  turned  about  half- 
way toward  me  and  got." 

This  is  the  testimony  of  the  defendant's  main  witness.  It 
was  in  evidence  that  Douglas's  dead  body  was  examined  in  a 
short  time  after  the  killing,  and  a  pistol  was  found  in  his 
right-hand  hip  pocket  Burbank,  the  principal  state's  wit- 
ness, says  that  during  Riverton's  absence  (after  Meuly's 
valise),  "Meuly  walked  up  and  down  the  room  in  front  of 
the  door.  In  a  few  moments  I  saw  something  handed  into  the 
door  to  Meuly." 

3.  Under  our  law,  a  party  has  the  right  to  defend  himself 
against  any  assault  or  threatened  assault  made  upon  his  per^ 
son,  calculated  to  inflict  death  or  serious  bodily  injury:  ifim- 
nicutt  V.  StaUj  20  Tex.  App.  634.  And  it  is  not  essential  to 
his  perfect  right  of  self-defense  that  the  danger  be  real  or  in 
fact  exist.  It  may  be  only  apparent,  and  not  real.  If  it 
reasonably  appear  from  the  circumstances  of  the  case  that 
danger  existed,  the  person  threatened  with  such  apparent  dan- 
ger has  the  same  right  to  defend  against  it,  and  to  the  same 
extent,  that  he  would  have  were  the  danger  real:  Willson's 
Crim.  Stats.,  sec.  978;  TMery  v.  State,  24  Tex.  App.  251.  This 
^perfect  right  of  self-defense,  however,  may  be  destzoyed  entiielj 
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or  abridged  by  the  acts  of  the  party.  For  if  a  party  by  hie 
own  wrongftil  act  brings  about  the  necessity  of  taking  the  life 
of  another  to  prevent  being  himself  killed,  he  cannot  say  that 
such  killing  was  in  his  necessary  self-defense,  but  the  killing 
will  be  imputed  to  malice,  express  or  implied,  by  reason  of  the 
wrongful  act  which  brought  it  about,  or  malice  from  which  it 
was  done.  A  person  cannot  avail  himself  of  a  necessity  which 
be  has  knowingly  and  willfully  brought  upon  himself:  Will* 
son's  Crim.  Stat45.,  sec.  981;  Allen  v.  Statey  24  Tex.  App.  216. 

But  whilst  this  is  the  rule  as  to  a  perfect  right  of  self* 
defense,  such  rule  is  limited  by  the  intention  of  the  party  pro- 
ducing this  necessity  to  take  life.  If  his  intention  was  not 
felonious,  then  the  homicide  which  his  necessity  compelled 
will  not  be  murder.  For,  as  is  well  said  by  the  supreme  court 
of  Missouri  in  Partlow's  case:  '^Indeed,  the  assertion  of  the 
doctrine  that  one  who  begins  a  quarrel  or  brings  on  a  difficulty, 
with  the  felonious  purpose  to  kill  the  person  assaulted,  and 
accomplishing  such  purpose,  is,  guilty  of  murder,  and  cannot 
avail  himself  of  the  doctrine  of  self-defense,  carries  with  in 
its  very  bosom  the  inevitable  corroUary  that  if  the  quarrel  he 
begun  without  a  felonious  purpose,  the  homicidal  act  will  not 
be  murder.  To  deny  this  obvious  deduction  is  equivalent  to 
the  anomalous  assertion  that  there  can  be  a  felony  without  a 
felonious  intent;  that  the  act  done  characterizes  the  intent, 
and  not  the  intent  the  act '':  State  v.  PartloWy  4  S.  W.  Rep.  14; 
Reed  v.  State^  11  Tex.  App.  610;  40  Am.  Rep.  795;  Peter  v. 
State,  23  Tex.  App.  684. 

Now,  if  the  party's  right  of  self-defense,  as  to  its  extent, — 
that  is,  whether  perfect  or  imperfect, — depends  upon  the  intent 
with  which  he  provoked  the  difficulty,  and  the  intent  is  a  fact 
to  be  found  by  the  jury,  then  it  seems  clear  that  the  charge  of 
the  court,  in  cases  where  the  evidence  creates  any  doubt  as  to 
the  character  of  the  intent,  should  always  instruct  the  jury  as 
to  the  distinction  between  the  right  of  perfect  and  imperfect 
self-defense  as  applicable  to  the  particular  act  committed  by 
the  accused,  and  the  extent  of  his  liability  when  measured 
by  it. 

If,  in  the  case  in  hand,  Meuly  did  not  provoke  a  difficulty 
with  the  purpose  and  intent  to  kill  either  Burbank  or  Douglas, 
but  went  to  them,  after  getting  his  check  and  pistol  from  the 
valise,  with  the  purpose  and  intent  of  settling  the  debt  he 
owed  Burbank,  and  an  altercation  ensued,  in  which  they  or 
either  of  them,  by  words  accompanied  by  acts,  or  by  acta 


486  Mbuly  v.  State.  [Texas, 

alone,  created  a  reasonable  apprehension  in  his  mind  of  death 
or  eerions  bodily  injury,  and,  acting  under  such  reasonable 
apprehension  and  appearances  of  danger,  he  shot  and  killed 
Douglas,  he  believing  the  parties  were  acting  together,  or  Doug- 
las being  the  party  making  the  demonstrations  creating  his 
apprehensions,  then  he  would  be  justified  on  the  ground  of 
necessary  self-defense:  Bonnard  v.  State^  25  Tez.  App.  174; 
ante^  p.  481.  When  there  are  more  assailants  than  one,  the 
slayer  has  the  right  to  act  upon  the  hostile  demonstrations 
of  either  one  of  them,  and  to  kill  either  of  them  if  it  reason- 
ably appeared  to  him  that  they  were  present  acting  together 
to  take  bis  life  or  do  him  serious  bodily  injury:  McLaughlin 
T.  8taU,  10  Tex.  App.  840;  CaHwright  v.  StaU,  16  Id.  478; 
49  Am.  Rep.  826;  Jones  v.  State,  20  Tex.  App.  665;  Bean  y. 
State,  25  Id.  347. 

Of  course,  in  determining  Meuly's  intent,  the  jury  will  take 
into  consideration  the  fact  of  Meuly's  arming  himself  with  a 
pistol,  and  also  the  language  which  he  used  as  tending  to  pro- 
Toke  the  difficulty.  Was  the  language  calculate  to  provoke  a 
"difficulty?  Upon  approaching  them,  if  his  act  was  to  throw 
his  pistol  down  upon  them,  accompanied  by  the  demand, 
"'Throw  up  your  hands,"  there  can  be  no  question  as  to  the 
provocation,  and  his  intention  to  produce  a  deadly  conflict.  If^ 
however,  having  the  check  in  one  hand  and  the  pistol  hang- 
ing by  his  side  in  the  other,  his  remark  was,  ''You  have  twice 
demanded  that  I  pay  you  your  money  before  leaving  the 
house;  now,  how  will  you  take  it?" — was  that  such  language 
and  conduct  as  would  likely  bring  on  a  fatal  rencontre?  If 
not,  then  he  is  not  liable  as  having  provoked  it.  The  rule  is, 
that  "  the  right  of  self-defense  is  not  impaired  by  mere  prepar 
ration  for  the  perpetration  of  a  wrongful  act,  unheralded  and 
unaccompanied  by  any  demonstration,  verbal  or  otherwise, 
indicative  of  the  wrongful  purpose":  CartwrightY.  State,  14 
Tex.  App.  486;  49  Am.  Rep.  826;  Cunningham  v.  StaU^  17  Id. 
89;  White  v.  State,  23  Id.  155. 

4.  As  to  manslaughter:  If  from  the  words  of  Butbank  and 
Douglas,  accompanied  by  Burbank's  conduct  in  getting  and 
putting  his  pistol  conveniently  for  use  on  his  person,  Meuly 
really  believed  that  they  did  not  intend  that  he  should  leave 
the  bouse  until  he  paid  the  money,  and  he  was  thus  placed  in 
restraint  of  his  liberty,  and  knowing  that  he  could  not  pay  the 
money,  and  believing  they  would  decline  the  check  and  still 
tefuse  to  let  him  go,  he  shot  in  order  to  effect  his  release  ftaa 
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the  illegal  restraint  thus  imposed,  the  offense  would  be  man- 
slaughter,  and  not  murder.  ^'  An  illegal  attempt  to  restrain  a 
man's  liberty,  even  under  color  of  legal  process,  is  such  prove- 
^^ation  as  to  reduce  the  offense  to  manslaughter.  This  holds 
where  a  man  is  injuriously  restrained  of  his  liberty,  as  where 
3,  creditor  stood  at  the  door  of  his  debtor  with  a  drawn  sword 
to  prevent  him  from  escaping  while  he  sent  for  a  bailiff  to 
arrest  him":  Wharton  on  Homicide,  sec.  447.  A  citizen  au- 
thorized to  stand  upon  his  individual  rights  may  oppose  force 
to  force  in  the  prevention  of  an  attempted  wrong,  and  when 
illegally  restrained  of  his  liberty,  may  not  only  oppose  force  to 
force,  but  can  increase  that  force  even  to  the  killing  of  his  ad- 
versary, if  necessary  to  prevent  the  attempted  wrong:  Ro8s  v. 
State,  10  Tex.  App.  456;  88  Am.  Rep.  643;  Willson's  Crim. 
Stats.,  sec.  976. 

Again,  if  Meuly,  not  intending  to  provoke  a  contest  with  in- 
tent to  kill  (Code  Crim.  Proc.,  art.  603),  but  under  the  in- 
fluence of  terror,  produced  by  the  acts  and  conduct  of  Burbank 
and  Douglas,  procured  his  pistol  as  a  means  of  defense  in  case 
they  should  attack  or  restrain  him  upon  his  failure  to  pay  the 
money  before  he  could  leave  the  house,  and  their  acts,  words, 
and  conduct  when  he  asked  how  they  would  have  the  money 
were  such  as  to  arouse  either  of  the  emotions  known  as  anger, 
rage,  sudden  resentment,  or  terror,  rendering  his  mind  in- 
capable of  cool  reflection,  and  under  the  immediate  influence 
of  the  sudden  passion  thus  aroused,  he  shot  and  killed  Doug- 
las, then  his  offense  would  be  manslaughter,  and  not  murder: 
Penal  Code,  arts.  693,  594.  Where  tbe  evidence  tends  to  show 
that  passion  was  aroused  by  an  adequate  cause,  the  question 
whether  the  act  of  killing  was  caused  by  the  passion  is  for  the 
jury,  and  not  the  court,  to  pass  upon:  Mcbckey  v.  State^  13  Tex. 
App.  860;  Willson's  Crim.  Stats.,  sec.  1009.  In  this  case  th« 
court  refused,  though  requested,  to  charge  upop  manslaughter. 

Because  the  charge  of  the  court  did  not  sufficiently  present 
the  law  applicable  to  the  theories  legitimately  arising  upon  the 
evidence  adduced  in  behalf  of  the  defendant,  the  judgment  is 
reversed,  and  the  cause  remanded  for  another  trial. 


MonoH  VOB  Chanoi  or  Vbnux»  on  the  ground  that  there  exieti  in  the 
<M)mmunity  tnoh  a  prejndioe  that  the  aconaed  cannot  obtain  an  impartial 
trial,  ia  properly  oremded,  until  it  can  be  shown  by  an  examination  of  a 
auffioient  number  of  jurors  that  a  ftar  and  impartial  Jury  oannot  be  obtaineds 
SUUe  y.  Orap,  91  Key.  212. 
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MuBDBBy  iHBTBiTonovB  TO  JcHiY:  SttUe  v.  Loifidgrqff  95  Mo.  97;  6  Am. 
St.  Bep.  26b  and  note  81;  Ljpieh  v.  State,  24  Tex.  App.  350;  5  Am.  St.  Rep. 
888,  and  note  893;  Spies  ▼.  People,  122  IlL  1;  3  Am.  St.  Bep.  320. 

SKLP-DEvnrsB  IN  Casb  ov  HoiaoEDB,  Geni&allt:  Lffneh  ▼.  State,  24  Tex. 
App.  360;  6  Am.  St  Bep.  888,  and  note  893;  Jonee  ▼.  State,  ante,  p.  464^ 
BowMird  V.  State,  aiUe,  p.  431. 

Mahslavohtbr:  Bonmsrd  v.  Staie,  amte,  p.  431,  and  note  486. 


High  v.  State. 

[98  Tmzam  Appbals,  MOL] 

Two    OV   THB    "ABiqaATl''    CaXTSBS  SUWICUUIT  TO  BXDUOH  A  HOMZGIDB 

TBOM.  MuKD«B  TO  Mahblauohtbr  are:  "  1.  An  aasanlt  and  battery  by 
the  deceased  canstng  pain  and  bloodahed;  and  2.  A  •erioas  personal  con* 
flict,  in  which  great  injury  is  inflicted  by  the  person  killed,  by  means  of 
weapons  or  other  instruments  of  violence,  or  by  means  of  great  superi* 
ority  of  personal  strength,  although  the  person  guilty  of  the  homicide 
were  the  aggressor,  provided  such  aggression  was  not  made  with  intent 
to  bring  on  a  conflict  for  the  purpose  of  killing ":  Texas  Pensl  Coda^ 
arts.  593,  597.  And  it  is  expresdy  declared  that  "an  assanlt  and  bai* 
tery  so  slight  as  to  show  no  intention  to  inflict  pain  or  Injory  *  is  not 
adequate  cause:  Id.,  sec.  696. 

HoMiciDH  13  Permitted  bt  Law  in  Nbobbsabt  SxLV-DsnENBM  for  tbo  poi^ 
pose  of  preventing  murder,  or  maiming,  or  serious  bodily  i^jory,  and  tiie 
only  qualiflcation  prescribed  is  "that  the  attack  upon  the  pessoa  of  an 
individual  in  order  to  justify  homicide  must  be  such  as  produces  a  rea- 
sonable expectation  or  fear  of  death  or  some  serious  bodily  injury  "s 
Texas  Penal  Code,  art.  674.  A  defendant  so  attacked  is  neither  boond 
to  retreat  nor  to  resort  to  any  other  means  before  slaying  his  assailant. 

Belt-defense  Where  the  Attack  akd  Ihjubt  are  bt  the  Fisn  of  tbs 
Deceased,  with  Intentioi^  of  Infliotivo  a  Bbathio  upon  defendant^ 
and  if  defendant  had  already  received  serious  bodily  injury  at  the  hands  of 
deceased,  and  it  reasonably  appeared  to  him  from  the  acts  and  conduct  of 
deceased  that  the  oombat  was  not  over,  and  that  he  was  about  to  receivo 
additional  bodily  injury  from  deceased,  that  deceased  had  the  abili^  to 
inflict  the  injury,  that  the  danger  was  threatening  and  imminent^  and 
under  such  circumstances  and  so  believing  he  shot  and  killed  deceased^ 
then  he  would  be  justifiable  upon  the  ground  of  his  necessary  self-da* 
fense. 

Maiuing — When  Question  is  fob  Cauvr  or  for  Jurt.  ^  To  deprive  on* 
of  a  front  tooth  is  to  maim  him  at  the  conmion  law,  and  is  within  the 
import  of  the  word  **  member  "  as  used  in  the  Texas  Penal  Code,  and  in 
common  acceptation,  and  the  court  may  assume,  without  submitting  the 
question  to  the  jury,  that  a  front  tooth  is  a  "member  "  of  the  body,  but 
the  question  whether  a  **  comer  tooth  "  is  a  "  front  tooth  "  may  become 
a  question  of  fact  to  be  found  by  the  jury. 

Kadcikg. — The  Intention  to  Coumit  an  Offense  is  Presumed  when- 
ever THE  Means  Used  is  Such  as  would  ordinarily  result  in  the  com- 
mission of  the  forbidden  act:  Texas  Penal  Code,  art.  60;  and  this  ap- 
plies to  a  case  of  maiming,  to  the  ezdnsion  of  a  daim  that  deesased 
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not  intend  to  ''maim'*d6fendanty  and  that  therefore  the  aotwaa  imA 
'^willfiily  and  nialioionaly  "  done,  which  ktter  ia  an  eientlal  element 
of  the  oflEniae  of  inaiming  onder  the  Tezaa  Penal  Code,  artiole  fi07. 
Qmvnov  wob.  thx  Jubt — iNSTnuonoNs. — In  Obdib  to  Makb  KiLLZiro 
JugnviABLX  IN  Cases  of  Madcino,  thbrx  must  bb  a  "  Mistbbatino 
WITH  Violbnob'*  at  the  time  of  the  homicide^  thongh  the  offense  itaelf 
may  have  been  oompleted  before  the  killing:  Texas  Penal  Code,  art 
670^  anbd.  6.  And  where  the  blow  atmck  by  the  deoeaaed,  defend- 
ant's injury,  his  fall,  subsequent  recovery,  and  firing  of  a  pistol,  all 
appear  to  have  been  instantaneous  acts,  it  is  for  the  jury  to  determine 
whether  there  was  any  cessation  of  active  hostilities  and  violence,  and  il 
is  error  to  refuse  instmotions  relating  thereto. 

JS  O  QUBSnONABLB  WHJCrHBIt   THB    COBFITS   DbUOTI  18  SufTIOIBNTLT  Es- 

TABLiSHBD  whoTO  the  wholc  testimony  of  the  cause  of  death  is  that  given 
by  a  companion  of  the  deceased,  who  testifies:  *'I  knew  Louis  McDon- 
gald;  he  is  dead;  Mr.  High  shot  him;  I  suppose  that  was  the  caase  of 

death,"—  no  ezonse  being  shown  why  other  evidanoe  on  the  point 

notprodnoed. 


John  M.  Duncan  and  N.  W.  Fitdayj  for  the  appellant. 
W.  L.  Davidson^  aasUtani  attorney-general^  for  the  state. 

White,  P.  J.  ^  Manslatighter  is  voluntary  homicide  com- 
mitted under  the  immediate  influence  of  sudden  passion 
arising  from  an  adequate  cauBe,  but  neither  justified  or  ex- 
cused by  law":  Penal  Code,  art.  593.  Two  of  the  adequate 
causes  enumerated  in  our  statute  as  being  sufficient  to  reduce 
a  homicide  from  murder  to  manslaughter  are:  "  1.  An  as- 
sault and  battery  by  the  deceased,  causing  pain  or  bloodshed; 
and  2.  A  serious  personal  conflict,  in  which  great  injury  is 
inflicted  by  the  person  killed,  by  means  of  weapons  or  other 
instruments  of  yiolence,  or  by  means  of  great  superiority  of 
personal  strength,  although  the  person  guilty  of  the  homicide 
were  the  aggressor,  provided  such  aggression  was  not  made 
with  intent  to  bring  on  a  conflict,  and  for  the  purpose  of  kill- 
ing": Id.,  art.  597.  And  it  is  expressly  declared  that  ''an 
assault  and  battery  so  slight  as  to  show  no  intention  to  inflict 
pain  or  injury  "  is  not  an  adequate  cause:  Id.,  art.  596. 

But  a  homicide  is  permitted  by  law  in  necessary  self- 
defense,  when  inflicted  for  the  purpose  of  preventing  (among 
other  offenses)  murder  or  maiming,  or  serious  bodily  injury; 
and  the  only  qualification  prescribed  is,  "that  the  attack 
upon  the  person  of  an  individual,  in  order  to  justify  homicide, 
must  be  such  as  produces  a  reasonable  expectation  or  fear  of 
death,  or  some  serious  bodily  injury":  Penal  Code,  art  574. 
A  defendant  so  attacked  is  neither  bound  to  ratroat  nor  to 
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resort  to  any  other  means  before  slaying  his  assailant:  Hunni- 
cutt  V.  State,  20  Tex.  App.  634;  WUliams  v.  StaU^  22  Id.  497; 
Lee  V.  State,  21  Id.  241;  State  v.  Burke,  80  Iowa,  881. 

But  where  a  necessarily  deadly  weapon  be  not  used  by  the 
assailant  in  making  the  attack,  it  oftentimes  becomes  a  nice, 
if  not  difficult,  matter  to  properly  determine  the  rights  of  the 
defendant  as  between  manslaughter  upon  the  one  hand,  and 
self-defense  upon  the  other;  as,  for  instance,  in  this  case, 
where  the  attack  and  injury  were  by  the  fists  of  the  deceased, 
with  intention  of  inflicting  a  beating  upon  defendant.  If  the 
assault  and  battery  in  such  a  case  is  so  slight  as  to  show  no 
intention  to  inflict  pain  or  injury,  then  to  kill  the  assailant 
would  be  murder;  if  pain,  bloodshed,  or  great  bodily  injury 
be  inflicted,  then  to  kill  the  assailant  will  be  either  man- 
slaughter or  justifiable  self-defense.  Mr.  Wharton  says:  "  If 
such  intended  beating  is  of  a  character  to  imperil  life,  or  to 
maim,  then  the  intent  is  felonious,  and  the  assailed  is  excused 
in  taking  life  when  necessary  to  repel  the  assault.  On  the 
other  hand,  the  killing  of  the  assailant  under  such  circum- 
stances, the  design  of  the  assailant  being  to  beat,  is  not 
murder,  and  at  the  highest  is  manslaughter":  Wharton  on 
Homicide,  2d  ed.,  sec.  480.  It  will  be  noticed  that  he  limits 
self-defense  which  would  excuse  '^  to  imperil  life,  or  to  maim,'' 
and  not  to  an  attack  which  might  produce  serious  bodily  in- 
jury, with  or  without  imperiling  life. 

We  are  of  opinion  the  correct  doctrine  is  more  fully  and 
lucidly  expressed  by  the  supreme  court  of  Pennsylvania  in 
the  case  of  Commonweaith  v.  Drum,  58  Pa.  St.  1,  than  in  any 
authority  to  which  we  have  access;  and  it  occurs  to  us  that 
the  following  excerpts  are  peculiarly  in  harmony  with  our 
statutes  upon  the  subject.  Justice  Agnew  says:  *'The  act  of 
the  slayer  must  be  such  as  is  necessary  to  protect  the  person 
from  death  or  great  bodily  harm,  and  must  not  be  entirely  dis- 
proportioned  to  the  assault  made  upon  him.  If  the  slayer  use 
a  deadly  weapon,  and  under  such  circumstances  as  the  slayer 
must  be  aware  that  death  will  be  likely  to  ensue,  the  necessity 
must  be  great,  and  must  arise  from  imminent  peril  of  life  or 
great  bodily  injury.  If  there  be  nothing  in  the  circumstancea 
indicating  to  the  slayer  at  the  time  of  his  act  that  his  assail- 
ant is  about  to  take  his  life  or  do  him  great  bodily  harm,  but 
his  object  appears  to  be  only  to  commit  an  ordinary  assault 
and  battery,  it  will  not  excuse  a  man  of  equal  or  nearly  equal 
strength  in  taking  his  assailant's  life  with  a  deadly  weapon. 
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In  such  a  case,  it  requires  a  great  disparity  of  fdze  and  strength 
on  the  part  of  the  slayer,  and  a  very  violent  assault  on  the 
part  of  his  assailant,  to  excuse  it.  The  disparity  on  the  one 
hand  and  the  violence  on  the  other  must  be  such  as  to  con- 
vince the  jury  that  great  bodily  harm,  if  not  death,  might 
have  been  suffered  unless  the  slayer  had  thus  defended  him- 
self, or  that  the  slayer  had  reasonable  ground  to  think  it  would 

be The  true  criterion  of  self-defense  in  such  a  case  is, 

whether  there  existed  such  a  necessity  for  killing  the  adver- 
sary as  required  the  slayer  to  do  it  in  defense  of  his  life,  or  in 
the  preservation  of  his  person  from  great  bodly  harm.  If  a 
man  approaches  another  with  an  evident  intention  of  fighting 
him  with  his  fists  only,  and  where,  under  the  circumstances, 
nothing  would  be  likely  to  eventuate  from  the  attack  but  an 
ordinary  beating,  the  law  cannot  recognize  the  necessity  of 
taking  life  with  a  deadly  weapon.  In  such  a  case  (pain  or 
bloodshed  supervening),  it  would  be  manslaughter.  .... 
But  a  blow  or  blows  are  just  cause  of  provocation;  and  if  the 
circumstances  indicated  to  the  slayer  a  plain  necessity  of  pro- 
tecting himself  from  great  bodily  injury,  he  is  excusable  if  he 
slays  his  assailant  in  an  honest  purpose  of  saving  himself 
from  this  great  harm."  See  Kingen  v.  State^  45  Ind.  619;  also 
reported  in  Horrigan  and  Thompson  on  Self-Defense,  183. 
And  in  such  a  case,  as  in  all  cases  of  resistance  to  violence  to 
the  person,  the  assailed  party  is  not  bound  to  retreat,  and  the 
reasonable  expectations  and  appearances  of  serious  bodily  in- 
jury must  be  judged  of  from  his  standpoint. 

Article  570  of  our  Penal  Code,  which  defines  the  circum- 
stances under  which  homicide  is  permitted  by  law  in  the  pre- 
vention of  other  felonies,  ^'  comprises  all  cases  in  which,  from 
the  acts  of  the  assailant,  or  bis  words  coupled  therewith,  it 
reasonably  appears  that  his  purpose  or  intent  is  to  murder, 
ravish,  rob,  maim,  disfigure,  castrate,  or  do  other  serious 
bodily  injury  to  the  assailed  party.  In  such  cas^,  the  as- 
sailed party  may  lawfully  kill  the  assailant  while  he  is  com- 
mitting the  offense  or  injury,  or  when  he  has  done  some  act 
evidently  showing  his  intent  to  commit  it;  and  the  assailed 
party  need  not  resort  to  other  means  of  prevention  ":  Willson's 
Orim.  Stats.,  sec.  970.  One  important  condition  annexed  to 
the  right  of  self-defense  by  that  article  (570)  is,  that  the  kill- 
ing must  take  place  before  the  offense  committed  by  the  party 
killed  is  actually  completed:  Subd.  3. 

Now,  to  apply  the  foregoing  principles  of  law  to  the  facts  at 
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they  are  exhibited  in  the  record  before  us,  we  onlj  recoont  m 
Bubstance  the  salient  features  of  the  evidence. 

Defendant,  an  officer  at  the  depot,  and  empowered  with  au- 
thority to  do  80,  ordered  deceased  to  get  off  the  phitform.  He 
also  put  his  hand  against  the  deceased  to  push  or  shove  him 
back.  Deceased  cursed  him,  —  told  him  not  to  shove  him,  or 
he  would  "knock  a  lung  out  of  him."  Defendant  cursed 
back;  told  deceased  if  he  got  upon  the  platform  he  would 
push  him  off.  Deceased  shook  his  fist  in  defendant's  £Eu;e, 
and  as  defendant  pushed  or  knocked  it  away,  deceased  struck 
him  a  severe  blow  in  the  mouth,  which  knocked  out  "  a  comer 
tooth,"  and  sent  him  staggering  several  feet  against  the  side 
of  a  car,  which  prevented  his  falling  entirely  upon  the  ground. 
As  soon  as  defendant  could  recover  himself  and  straighten 
up,  he  drew  his  pistol,  and  immediately  fired  the  fatal  shot  at 
deceased,  who  was  within  a  few  feet,  standing  with  his  fist 
doubled,  and  his  arm  drawn  back  as  though  intending  to 
strike  again.  These,  in  brief,  are  all  the  facts  necessary  to 
illustrate  what,  in  our  opinion,  was  an  important  and  material 
failure  or  omission  in  the  charge  of  the  court  upon  the  law  of 
self-defense. 

According  to  defendant's  theory,  he  was  struck,  bruised, 
maimed,  and  to  all  intents  and  purposes  stricken  down. 
Actual  and  serious  bodily  injury  has  been  inflicted  upon  him. 
Defendant  has,  in  fact,  suffered  mayhem  of  his  body,  whether 
the  deceased  intended  such  consequences  or  not;  for  to  knock 
out  a  front  tooth  is  to  main  him:  2  Bouvier's  Law  Diet.,  tit. 
Mayhem;  2  Bishop's  Grim.  Law,  7th  ed.,  sec.  1001.  Smart- 
ing under  the  injury,  he  recovered  himself,  sees  his  antagonist 
to  all  appearances  prepared,  ready,  and  in  the  act  of  repeat* 
ing  the  injury.  He  draws  and  fires.  From  the  beginning  to 
the  end  the  whole  transaction  occurs  in  a  very  few  seconds. 
It  may  be  said  to  be  almost  instantaneous.  When  defendant 
recovers  himself  from  the  effects  of  the  blow,  the  combat  is 
not  over,  for  deceased  to  all  appearances  has  squared  himself 
to  deliver  another  such  blow.  Can  it  be  said  he  has  com- 
pleted his  offense?  It  may  not  reasonably  appear  so  to  de- 
fendant. From  his  standpoint  it  may  be  reasonable  that 
deceased  has  not  completed  his  offense,  but  is  in  the  very  act 
and  has  the  ability  of  infiicting  the  same  or  greater  injury, 
and,  dum  fervet  opw,  the  shot  is  fired.  This  is  defendant's 
theory  of  the  case.  We  are  not  expressing  our  opinion  as  to 
the  evidence. 
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Now,  if  defendant  had  already  received  serious  bodily  in- 
jury at  the  hands  of  deceased,  and  it  reasonably  appeared  to 
him  fix>m  the  acts  and  conduct  of  deceased  that  the  combat 
was  not  over,  that  he  was  about  to  receive  additional  bodily 
injury  from  deceased,  that  deceased  had  the  ability  to  inflict 
the  injury,  that  the  danger  was  threatening  and  imminent, 
and  under  such  circumstances  and  so  believing,  he  shot  and 
killed  deceased,  then  under  the  law  as  above  announced,  and 
under  our  statute,  he  would  be  justifiable  upon  the  ground  of 
his  necessary  self-defense,  and  if  the  jury  should  so  believe 
from  the  evidence,  it  would  be  their  duty  to  acquit  him.  In 
the  otherwise  able  exposition  of  self-defense  announced  by  the 
learned  judge,  this  phase  of  the  law,  which  in  our  opinion 
was  manifestly  called  for  by  the  facts,  if  as  above  stated,  was 
not  submitted  in  plain  and  affirmative  terms. 

Again,  defendant's  counsel  asked  the  court  to  instruct  the 
jury  as  follows:  ''  The  jury  are  charged  that  a  person  has  the 
right  to  take  the  life  of  another  in  order  to  prevent  himself 
from  being  maimed  or  disfigured,  and  the  killing  may  take 
place  at  any  time  while  the  offender  is  mistreating  him  with 
violence,  though  the  maiming  or  disfiguring  may  have  been 
already  completed";  and  error  is  assigned  upon  the  refusal 
thereof  as  also  upon  the  refusal  of  the  court  to  submit  any 
instructions  upon  the  law  of  maiming  in  connection  with  de- 
fendant's right  of  self-defense.  The  instruction,  though  suffi- 
cient to  call  the  court's  attention  to  the  matter  of  maiming, 
was  not  legally  correct  with  reference  to  the  facts  as  to  the 
term  '  disfigured,'  there  being  no  evidence  of  disfiguring  as 
defined  in  our  statute:  Penal  Code,  art.  609. 

'^  To  maim  is  to  willfully  and  maliciously  cut  off  or  other- 
wise deprive  a  person  of  the  hand,  arm,  finger,  toe,  foot,  leg, 
nose,  or  ear;  to  put  out  an  eye,  or  in  any  way  to  deprive  a 
person  of  any  other  member  of  his  body":  Penal  Code,  art. 
£07;  Willson's  Crim  Stats.,  sec.  877. 

"  To  constitute  the  offense  of  maiming,  the  act  must  be 
done  both  willfully  and  maliciously.  A  willful  act  is  one 
committed  with  an  evil  intent,  with  legal  malice,  and  without 
legal  justification.  A  malicious  act  is  one  committed  in  a 
state  of  mind  which  shows  a  heart  regardless  of  social  duty, 
and  fatally  bent  on  mischief;  a  wrongful  act,  intentionally 
done  without  legal  justification  or  excuse":  Bowers  v.  State^ 
24  Tex.  App.  542. 
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We  have  seen  that  to  deprive  one  of  a  front  tooth  is  to 
maim  him  as  understood  at  common  law.  The  '^  front  tooth" 
is  not,  however,  used  in  terms  in  our  code  as  a  *'  member  of 
the  body,"  but  we  think  it  clear  that  it  comes  within  the  im* 
port  of  the  word  "member"  as  used  in  the  code,  and  in 
common  acceptation,  and  under  the  authorities  cited  above, 
we  believe  that  as  to  "  the  front  tooth  "  the  court  may  well 
assume  that  it  is  '^a  member"  of  the  body,  with  submitting 
the  question  as  a  matter  of  fact  to  the  jury.  Slatiery  v.  State^ 
41  Tex.  619,  appears  to  hold  otherwise.  It  would  be,  how- 
ever, in  this  case  a  question  of  fact,  to  be  found  by  the  jury, 
whether  a  "comer  tooth"  was  a  "front  tooth." 

It  may  be  said  that  deceased  did  not  perhaps  intend  to 
"  maim  "  defendant,  and  that  therefore  the  act  was  not  "  will- 
fully and  maliciously-"  done.  But  it  is  statutory  that  "  the 
intention  to  commit  an  offense  is  presumed  wheoever  the 
means  used  is  such  as  would  ordinarily  result  in  the  commis- 
sion of  the  forbidden  act":  Penal  Code,  art.  60;  and  it  is  ele- 
mentary that  ''a  man  is  always  presumed  to  intend  that  which 
is  the  necessary  or  even  probable  consequence  of  his  acts, 
unless  the  contrary  appears":  Willson's  Crim.  Stats.,  sec.  109. 

In  cases  of  maiming,  it  is  provided  that  the  killing  will  be 
justifiable  if  done  in  its  prevention,  and  "  the  homicide  may 
take  place  at  any  time  while  the  offender  is  mistreating  with 
violence  the  person  injured,  though  he  may  have  completed 
the  offense":  Penal  Code,  art.  570,  subd.  6.  Was  the  deceased 
mistreating  the  defendant  with  violence  when  the  latter  fired 
the  fatal  shot?  This  was  a  matter  of  fact  to  be  found  by  the 
jury  under  appropriate  instructions  from  the  court.  We  have 
already  stated  the  facts  in  another  connection.  The  tooth  had 
already  been  knocked  out,  if  at  all,  when  defendant  fired. 
The  maiming  was  therefore  complete.  If  deceased  had  his 
fist  doubled  and  arm  drawn  back  to  again  strike,  was  attempt- 
ing to  strike,  and  had  an  immediate  intention  coupled  with 
tlie  ability  to  strike,  he  was  committing  an  assault:  Penal 
Code,  art.  484;  the  test  being.  Was  there  in  fact  a  present  pur- 
pose of  doing  an  injury?  Willson's  Crim.  Stats.,  sec.  811.  To 
coramit  an  assault  upon  a  party  is  certainly  to  "mistreat" 
him.  But  an  assault  merely  is  not "  violence,"  and,  as  we 
have  said,  there  must  be  "  mistreating  with  violence."  Under 
the  facts  of  this  case  the  question  was,  Had  there  been  any 
cessation  of  violence  by  the  deceased?    The  blow,  the  injury. 
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the  fall,  the  recovery,  the  doubling  of  the  fist  and  drawing 
back  to  strike,  the  drawing  and  the  firing  of  the  pistol,  all 
appear  to  have  been  instantaneous  acts  of  the  transaction, 
with  scarcely  a  pause  even  or  let  up  in  the  continuity  of  the 
acts.  In  such  a  state  of  case,  it  was  for  the  jury  to  determine 
from  the  facts  whether  there  was  any  cessation  of  active  hos- 
tilities and  violence.  We  are  of  the  opinion  the  court  also 
erred  in  declining  to  submit  the  law  of  maiming  in  connec- 
tion with  defendant's  right  of  self-defense. 

I«  ^4  questionable  if  the  corpus  delictiiB  sufficiently  estab- 
lished. It  is  certainly  not  as  definitely  proven  as  it  might 
have  been  by  the  testimony  of  the  physician  who  examined 
the  wound,  and  ministered  to  the  dying  man.  The  deceased 
was  shot  between  eight  and  nine  o'clock  Sunday  night,  and 
died  about  six  o'clock  the  following  Monday  evening;  he  was 
attended  by  physicians,  died  at  a  physician's  house,  yev  no 
physician  or  other  person  who  attended  him  was  introduced 
as  to  the  nature,  extent,  or  location  of  the  wound,  or  as  to 
whether  it  was  a  bullet  wound,  nor  as  to  what  caused  his 
death.  John  Jessup,  a  companion  of  deceased,  testified  that 
'*  Louis  was  shot  at  the  Kansas  and  Gulf  Short  Line  depot; 
he  is  dead;  he  died  from  being  shot;  died  at  Dr.  Hicks's 
office;  was  shot  in  the  stomach;  defendant  shot  him."  He 
also  testified  that  he  was  at  Dr.  Hicks's  office  a  few  minutes 
after  the  deceased  was  shot,  and  that  ''the  next  time  I  saw 
him  was  about  three  or  four  o'clock  Monday  evening,  and  then 
again  a  few  minutes  after  six;  he  died  at  six."  This  shows 
that  he  was  not  present  when  the  deceased  died.  This  witness 
does  not  testify  that  he  ever  saw  the  wound,  nor  as  to  its  char- 
acter, whether  it  entered  the  cavity,  or  whether  it  was  at  all 
serious. 

Bob  JesBup,  also  a  hack-driver,  and  a  companion  of  the 
deceased,  testified:  ''I  knew  Louis  McDougald;  he  is  dead; 
Mr.  High  shot  him;  I  suppose  that  was  the  cause  of  his 
death."  This  is  the  whole  of  the  testimony  touching  the 
question  of  the  cause  of  the  death  of  liouis  I^IcDougald,  and 
no  excuse  is  shown  why  other  evidence  was  not  produced  on 
that  point. 

No  other  questions  are  deemed  of  sufficient  importance  to 
require  discussion.  For  the  errors  discussed,  'as  to  the  charge 
of  the  court,  the  judgment  is  reversed,  and  the  cause  r&» 
manded. 
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Maivblaxtobteii— SxL?-DiFENSi:  See  Mettle  ▼.  SiaU,  ante^  p.  477, 
note.  Passion  suddenly  aronsed  from  a  lawfol  prorooatioii  will  reduce  a 
homicide  from  murder  to  manslanghter,  beoanae  there  is  then  no  malice  afore- 
thought: State  ▼.  O'ffara,  92  Mo.  69. 

Maixinq,  Wbat  KBcnaABT  to  OoMsnnm  Obiks  owt  Bowen  ▼.  iStae^ 
24  Tez.  App.  542;  6  Am.  8t  Rep.  901,  and  note  90S.  Speeifie  intent  or 
purpose  to  maim  or  disfigure  is  not  an  eisentisl  element  of  the  orime  of  naj- 
hem  under  the  Tennessee  statute:  Terreli  ▼.  State,  86  Tenn.  623. 

Ck>RPn8  DKUon,  Psoov  on  People  ▼.  Palmer,  109  K.  Y.  110;  4  Am.  BL 
Rep.  423»  and  note  481;  Cfraif  r.  CommomweaUk,  101  Pft.  St  S80;  47  Am.  Sep. 
733;  ifoMAeiof  ▼.  State,  66  Ala.  187;  28  Am.  Bmg.  898. 
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Rbaby  v.  Louisville,  New  Orleans,  akb  Texas 

Eailwat  Company/ 

[40  LouinAiTA  Annual,  82.J 

RlOOAOB-MAflTKB    HAB  Ko  AuTHORITT  TO  GrANT   PXB3fI8BID9r  TO    PtRBOXI 

TO  Rn>B  on  the  cars  of  a  railway  train  which  ia  in  charge  of  another 
person  at  the  time.  The  granting  of  such  pemusaion  is  not  within  the 
scope  of  his  employment,  and  cannot  affect  the  rights  or  obligations  of 
the  company  by  which  he  is  employed,  especially  where  the  permiBsioa 
is  in  direct  violation  of  its  rules  and  regulations. 

RXLATION    OF    CaRBIEB  AND    PAaSKNOEB  DOIS  NOT  AbISB  BXTWSIN    BaUt 

WAT  Company  and  Child,  who,  without  permission  from  the  person  in 
charge  of  a  train,  enters  a  car  for  the  purpose  of  taking  a  ride  while  the 
cars  were  being  pulled  back  and  forth  at  a  railway  station,  with  the 
intention  of  removing  them  from  the  track  on  which  they  had  entered 
the  station,  and  forming  them  into  a  train  to  be  used  next  day. 

BAII.WAY  Company  dois  not  Owb  Sams  Dbqreb  op  Cabs  to  Mbbs 
Stbanobbs  unlawfully  upon  its  premises  that  it  owes  to  passengers  oon« 
▼eyed  by  it.  To  such  strangers  it  is  liable  only  for  injuries  zeaaltiag 
from  its  negligent  or  tortious  acts. 

Oira  Who  in  Panio  Leaps  vbom  Railway  Cab  whilb  in  Monoir,  and 
is  injured,  cannot  recover  therefor  in  an  action  against  the  oompany, 
where  sndi  panio  arose  from  causes  with  which  it  had  no  oonneotian, 
and  in  which  it  had  no  agency. 

Action  for  personal  injuries.    The  opinion  states  the  case. 

Farrar  and  Krutschnitt^  for  the  appellant. 

Braughn^  Bueky  Dinkdepiely  and  Hartj  for  the  appellee. 

PocHE,  J.    Suing  for  the  use  of  his  minor  child,  plaintiff 
daims  damages  in  the  sum  of  ten  thousand  dollars  for  per- 
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8onal  injuries  inflicted  on  his  child  by  one  of  the  defendant's 
trains,  through  the  alleged  carelessness  and  negligence  of  the 
company's  employees. 

Defendant  appeals  from  a  judgment  of  three  thousand  dol- 
lars, based  on  the  verdict  of  a  jury. 

The  evidence  is  very  conflicting  on  the  salient  features  of  the 
case,  but  from  our  reading  of  the  record  we  find  the  following 
pertinent  facts  from  the  preponderance  of  the  testimony:  — 

The  accident  occurred  at  the  company's  depot,  which  is 
situated  on  and  occupies  the  neutral  ground  or  space  included 
between  two  streets  or  thoroughfares  known  as  North  and 
South  Poydras  streets,  in  this  city,  on  a  train  of  passenger^ 
cars  which  had  just  arrived,  had  discharged  its  passengers 
and  their  baggage,  and  was  being  switched  out  of  the  main 
track,  in  order  to  be  set  at  rest  on  a  side-track  for  the  night. 

While  plaintifl^'s  daughter,  between  eight  and  nine  years  of 
age,  was  playing  in  and  around  the  depot,  with  four  other 
girls  a  little  more  advanced  in  years,  one  of  whom  was  her 
sister  of  about  thirteen  years  of  age,  the  girls  took  a  child's 
notion  of  riding  on  that  train,  while  it  was  under  the  opera- 
tion of  being  switched  oS*,  at  about  seven  o'clock  in  the  even- 
ing in  the  month  of  November,  1886. 

On^j  of  the  girls  asked  and  obtained  permission  so  to  do,  of 
the  baggage-master  of  the  train,  who  was  standing  near  by, 
fAreparatory  to  his  leaving  for  home. 

Four  of  the  girls  entered  one  of  the  passenger-coaches  and 
took  seats  at  the  end  towards  the  baggage-car,  and  the  fifth 
child  caught  on,  and  remained  outside  on  the  steps  of  the 
coach.  As  the  train  was  in  the  act  of  being  moved  out  of  the 
main  track,  at  a  pretty  rapid  rate,  the  girls  became  alarmed 
at  the  belief  and  fear  that  the  train  was  running  out  of  the 
city,  and  going,  as  several  of  them  say,  ''out  to  Baton  Rouge,'' 
whereupon  they  ran  out  of  the  coach  and  precipitately  jumped 
out  of  the  car.  It  was  in  that  flight  that  plaintiff's  youngest 
daughter  fell,  and  that  her  foot  was  seriously  injured  by  being 
run  over  by  one  of  the  wheels  of  the  coach. 

Under  that  condition  of  things,  the  defendant  makes  the 
point  that  the  baggage-master  had  no  authority,  within  the 
scope  of  his  employment,  to  grant  the  request  of  the  children 
for  permission  to  ride  on  the  train,  so  as  to  render  the  com- 
pany liable  for  injuries  resulting  from  such  permission.  The 
record  shows  that  the  train  was  not  under  thei  charge  or  con- 
trol of  that  employee,  but  that  it  was  under  the  responsibility^ 
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of  another  and  entirely  different  person,  who  had  no  knowl- 
edge of  the  presence  of  the  girls  on  that  train.  The  record  is 
conclusive  on  that  point,  and  the  authorities  are  equaHy  clear 
on  the  law.  The  baggage-master  has  no  duty  or  authority 
with  the  train,  whether  running  or  at  the  depot;  and  his  per- 
mission to  the  girls  to  ride  on  that  train  cannot  bind  or  affect 
the  rights  or  obligations  of  the  company:  Pierce  on  Railroads, 
277;  Snyder  v.  Han.  &  St.  J.  R'y  Co.,  60  Mo.  413;  OUlett  v. 
Missouri  Valley  R.  R,  Co.,  56  Id.  316;  17  Am.  Rep.  653;  Han- 
Sony,  Mansfield  R.  R.  &  Trans.  Co.,  38  La.  Ann.  Ill;  58  Am. 
Rep.  162. 

It  is  in  proof  that  vigorous  orders  had  been  given  by  the 
management  of  the  company  to  drive  away  children  who  came 
to  play  in  and  around  their  depot,  and  that  to  the  knowledge 
of  the  girls  many  children  have  thus  been  ordered  away.  It 
is  thus  made  clear  that  the  permission  given  by  the  baggage** 
master  was  unauthorized  under  the  scope  of  his  employment, 
and  in  direct  violation  of  the  company's  rules  and  regulations. 

It  is  also  in  proof,  beyond  a  doubt,  and  it  is  not  disputed  by 
plaintiff,  that  the  train  was  not  in  use  or  motion,  at  the  time 
of  the  accident,  to  carry  passengers  under  its  purpose  as  a 
common  carrier,  but  that  it  was  being  pulled  back  and  forth, 
merely  and  exclusively  with  the  intention  of  removing  the 
coaches  from  the  track  on  which  they  had  entered  the  depot, 
and  of  preparing  them  for  the  formation  of  another  train  for 
use  in  the  company's  business  on  the  next  day.  Hence  it 
clearly  follows  that  the  relations  of  carrier  and  passenger  did 
not  arise  between  the  defendant  and  plaintiff's  child. 

Now,  in  one  of  the  cases  very  strenuously  relied  on  by  plain* 
tiff,  the  case  of  Railroad  Co.  v.  Stouty  17  Wall.  657,  the  su- 
preme court  of  the  United  States  laid  down  the  following  per- 
tinent rule:  ''That  while  a  railway  company  is  not  bound  to 
the  same  degree  of  care  in  regard  to  mere  strangers  who  are 
unlawfully  upon  its  premises  that  it  owes  to  passengers  con- 
veyed by  it,  it  is  not  exempt  from  responsibility  to  such 
strangers,  arising  from  its  negligence  or  from  its  tortious  acts." 

The  rule  is  not  only  supported  by  authority,  but  it  finds  its 
sanction  in  principles  of  reason,  common  sense,  and  natural 
justice.  It  is  in  fact  a  universal  rule  on  the  subject  of  the  re- 
sponsibility of  common  carriers. 

But  under  the  circumstances  of  this  case,  we  feel  warranted 
to  extend  the  scope  of  the  rule  still  further,  and  to  hold  the 
defendant  company  to  the  same  degree  of  oare  towards  the 
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children  who  were  in  that  coach  that  it  would  owe  to  passen- 
gers being  conveyed  by  it  on  a  journey,  after  pay  mem  of  their 
fare. 

Our  reading  of  the  record  has  entirely  failed  to  disclose  any 
act  of  negligence  or  dereliction  of  any  duty  on  the  part  of  the 
company  which  it  owed  to  those  girls,  even  if  they  had  been 
regular  passengers  on  a  journey  over  its  road.  An  attempt  has 
been  made  to  show  that  the  panic  among  the  girls  and  their 
precipitate  flight  from  the  coach  were  caused  by  the  act  of 
one  of  the  company's  employees,  who  suddenly  and  without 
warning  blew  out  the  lights  in  the  car,  and  his  act  is  qualified 
as  reckless  and  mischievous. 

But  that  contention  finds  no  support  in  the  record.  In  their 
testimony,  two  of  the  girls  state  that  they  did  not  notice  whether 
there  were  any  lights  in  the  coach  or  not;  and  not  one  of  them 
is  certain  of  having  seen  any  person  or  persons  put  out  the 
lights. 

We  are  entirely  satisfied  from  the  evidence  that  the  panic 
among  the  girls  was  caused  by  the  fear  that  they  might  have 
made  a  mistake,  and  had  entered  a  train  which  was  going  to 
Baton  Rouge.  Hence,  impelled  by  that  fear,  they  attempted  to 
jump  out  while  the  train  was  in  motion.  Now,  supposing  thai 
any  passenger  on  a  regular  train  should  labor  under  a  similar 
mistake,  in  believing,  for  instance,  that  the  train  was  passing 
by  the  station  to  which  he  was  destined,  and  fearing  that  he 
might  be  carried  beyond  the  same,  should  jump  out  as  the 
train  was  pulling  out  of  the  station,  and  be  injured  by  falling, 
could  the  company  be  held  liable  for  injuries  thus  received? 
Evidently  not. 

In  that  case,  as  in  this,  there  would  be  no  ground  to  con- 
clude that  the  company  had  been  guilty  of  any  negligence 
towards  the  passenger  on  its  train.  Where  is  the  duty  which 
the  defendant  corporation  owed  to  plaintifi''8  child,  and  which 
it  did  not  discharge  or  perform? 

By  remaining  on  the  coach  until  it  had  been  switched  ofl*  on 
the  side-track,  she  would  have  been  perfectly  safe;  and  could 
have  stepped  out,  as  she  and  her  companions  had  doubtless 
intended  to,  and  as  they  knew  that  they  could  do  without  the 
slightest  danger. 

Who  is  responsible  for  the  ungrounded  fear  of  the  girls  that 
the  train  was  being  run  out  of  the  city,  or  perhaps  to  Baton 
Rouge,  and  which  is  beyond  a  doubt  the  proximate  cause  of 
the  accident?    They  were  alone  in  a  coach,  where  they  had 
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entered  voluntarily,  with  the  childish  intention  of  taking  a 
ride  while  the  train  was  being  switched  off.  They  say  thein- 
eelves  that  after  they  had  taken  their  seats  in  the  coach,  the 
baggage-master  moved  from  the  platform  in  front  of  them,  and 
entered  the  baggage-car,  where  his  duty  called  him. 

There  is  no  pretense  that  a  single  word  was  spoken  to  them 
after  they  had  taken  their  seats  in  the  coach  by  any  officer, 
servant,  or  other  employee  of  the  company,  or  that  they  were 
ordered  off  the  train  by  any  one.  In  running  out  and  jump- 
ing off  they  were  impelled  by  motives  with  which  the  company 
had  not  the  remotest  connection  or  agency. 

And  in  that  feature  the  circumstances  of  the  case  are  mucli 
more  favorable  to  the  company  than  in  any  of  the  reported 
cases  on  which  her  counsel  rely  in  their  brief:  Cauley  v.  Pitts- 
burg etc,  Ry  Co.y  95  Pa.  St.  395;  40  Am.  Rep.  664;  98  Pa.  St. 
498;  Duffy.  Allegheny  etc.  R.  R.  Co.,  91  Id.  458;  36 Am.  Rop. 
675. 

Under  our  view  of  the  case,  and  from  our  solution  of  the 
pertinent  facts  flowing  from  the  weight  of  evidence,  we  hold 
that  the  pivotal  question  does  not  hinge  on  the  contributory 
negligence  of  the  passenger,  but  exclusively  on  the  entire  ab- 
sence of  negligence  of  the  company:  Flowers  v.  Pennsylvania 
R.  R.  Ch.j  69  Pa,  St.  210;  8  Am.  Rep.  251. 

Our  opinion  is,  that  the  verdict  of  the  jury  is  manifestly 
erroneous,  and  that  in  justice  it  must  be  set  aside. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  ver- 
dict of  the  jury  be  set  aside,  and  the  judgment  of  the  district 
court  annulled,  avoided,  and  reversed,  and  it  is  further  or- 
dered that  plaintiff's  demand  be  rejected,  and  his  action  dis- 
missed at  his  costs  in  both  courts. 


LxABiLnr  ov  Railboad  Compant  vob  Imjv&ibs  Sustauied  by  Onb 
WHn.B  RiDUro  as  Passenoeb  on  freight-car  or  hand-car,  under  invitation  of 
an  employee  of  the  company:  MeOee  v.  Missouri  Pacific  JR.  B.  Co.,  92  Mo. 
208;  1  Am.  St  Rep.  706,  and  note  712;  InternaUawUetc  B.  R.  Co.  v.  Cook^ 
68  Tex.  713;  2  Am.  St.  Rep.  621,  and  note  5^ 

Cabb  Exacted  ov  Baelboad  (Company  towabds  treBpaaaers  on  ita 
premises:  See  Louisville  etc.  B.  R.  Co.  v.  Phillips,  112  Ind.  59;  2  Am.  St.  Rep. 
165,  and  note  163;  Troy  v.  Cape  Fear  etc.  R.  R.  Co.,  99  N.  C.  298;  6  Am. 
St.  Rep.  521. 

Law  has  so  High  Regard  for  HrMAir  Lite  that  it  will  not  impute 
negligence  to  an  e£fort  to  preserve  it,  unless  made  under  such  circumstances 
aa  CO  constitute  rashness  iu  the  judgment  of  prudent  persons:  Eckert  v.  Long 
Island  R.  R.  Co.,  43  N.  Y.  502;  3  Am.  Rep.  721. 

One  Who  Burs  Ticket  over  Railboad^  ahd  bt  Mirakb  Taxib  Pas- 
SAOB  OB  Wbono  Tbaib,  ia  a  paaaenger  ao  far  aa  to  entitle  him  to  protaotte 
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against  the  negligence  of  the  company:  Cindrmati  etc.  R.  R.  Co.  v.  Car^er^ 
1 12  Ind.  26.  Passenger  on  a  railway  car  who  sustains  injury  by  reason  <if 
the  nudicious  act  of  one  not  in  the  employ  of  the  company,  whereby  the  car 
was  derailed,  is  not  entitled  to  recover  for  the  damage  inflicted:  Houston  etc 
R.  R.  Co.  V.  Let^  69  Tex.  556;  and  see  Sachrowkz  v.  Atchison  etc  R.  R.  Cx» 
37  Kan.  212. 


City    op    New    Orleans   v.    Great    Southbrk 
Telephone   and   Telegraph  Company. 

r-IO  LOUISXAMA  ANXfUAL,  41.] 

Imposition  by  Municipal  Ordinancb  of  Cbbtain  Annual  Chabox  rwm 
PoLB,  as  **a  consideration  for  the  privilege,*'  upon  the  poles  of  a  tele- 
phone company  already  established,  and  paying  taxes  on  its  property 
and  a  license  for  carrying  on  its  business,  is  neither  a  tax  nor  a  license, 
nor  an  exercise  of  the  taxing  power  in  any  respect  Nor  can  it  be  ap- 
held  as  a  police  regulation,  since  it  involves  no  consideration  whatever 
of  public  morals,  health,  or  convenience. 

Municipal  Oboinanob,  whxn  a  Contract.  — A  municipal  ordinance  which 
grants  to  a  company  authority  to  construct  and  maintain  telephone  linae 
on  the  streets  of  a  city,  without  any  limitation  as  to  time,  and  for  m 
consideration  therein  named,  is,  when  accepted  and  acted  upon  by  the 
grantee  by  complying  with  its  conditions  and  constructing  a  valuable 
plant,  a  contract  with  the  city,  which  cannot  thereafter  be  abolished  or 
altered  in  its  essential  terms  without  the  consent  of  the  grantee. 

Pboviso  in  Municipal  Ordinancx  Qbantinq  Franchisb  to  Ck>MPAiiT, 
that  its  acts  and  doings  under  the  ordinance  shall  be  aubjeot  to  future 
ordinances  of  the  city,  does  not  convert  the  grant  into  a  mere  revocable 
permit.  It  merely  subjects  such  acts  and  doings  to  municipal  regula- 
tions not  conflicting  with  the  ordinance  itself. 

Petition  for  an  injunction.  The  opinion  states  the  case. 
Walter  H,  Rogers  and  Branch  K.  MiUer^  for  the  appellant. 
BaynCy  Denegre^  and  Bayne^  for  the  appellee. 

Fenner,  J.    The  defendant  is  the  assignee  and  successor 
of  the  New  Orleans  Telephonic  Exchange,  referred  to  in  the 
following  ordinance  of  the  city  of  New  Orleans,  adopted 
February  18,  1879:  — 
"  An  ordinance  authorizing  the  construction  and  maintenance 

of  a  telephonic  telegraph  line  through  the  streets  of  the 

city  of  New  Orleans. 

'*  Sec.  1.  Be  it  ordained  by  the  city  council  of  the  city  of 
New  Orleans,  that  the  New  Orleans  Telephonic  Exchange  is 
hereby  authorized  to  construct  and  maintain  a  line  or  lines  of 
telegraphs  through  the  streets  of  this  city,  the  line  or  lines  to 
be  constructed  along  such  streets,  at  such  points,  and  in  tuoh 
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manner,  as  to  the  kind  and  position  of  the  telegraph  poles, 
the  height  of  the  wires  above  the  streets,  and  in  all  other  par- 
ticulars, as  the  administrator  of  the  department  of  improve- 
ments of  this  city  may  direct;  provided,  however,  that  the  said 
company  shall  connect  their  wires  with  the  mayor's  office,^ 
chief  of  police's  office,  and  fire  alarm  telegraph  office,  and 
place  and  keep  telephones  therein  free  of  charge  to  the  city, 
fio  that  said  telephones  may  be  used  in  connection  with  all 
wires  under  the  control  of  said  company. 

''  Sec.  2.  And  be  it  further  ordained,  etc.,  that  all  the  acts 
and  doings  of  said  company  under  this  ordinance  shall  be 
subject  to  any  ordinance  or  ordinances  that  may  hereafter  be 
passed  by  the  city  council  concerning  the  same." 

Under  this  ordinance,  defendant  constructed  and  has  since 
maintained  telephonic  lines  through  the  streets,  built  accord- 
ing to  the  directions  of  the  administrator  of  improvements, 
and  with  his  approval,  and  has  furnished  the  city  with  the 
free  telephonic  service  stipulated,  and  has  complied  in  all  re- 
spects with  the  terms  of  the  ordinance. 

The  plant  established  by  defendant  is  expensive  and  valu- 
able. The  defendant  pays  a  tax  upon  this  plant  as  property, 
and  also  pays  a  license  tax  levied  on  its  business. 

In  April,  1880,  the  general  assembly  of  the  state  passed  act 
'No.  124,  authorizing  corporations  formed  for  the  purpose  of 
transmitting  intelligence  by  magnetic  telegraph  or  telephone 
to  *'  construct  and  maintain  telegraph,  telephone,  and  other 
lines  along  all  state,  parish,  or  public  roads  or  public  works, 
and  along  and  parallel  to  any  of  the  railroads  in  the  state, 
and  along  and  over  the  waters  of  the  state;  provided,  that  the 
ordinary  use  of  such  roads,  works,  railroads,  and  waters  be 
not  thereby  obstructed,  and  along  the  streets  of  any  city,  with 
the  consent  of  the  council  or  trustees  thereof." 

The  defendant,  having  the  prior  consent  of  the  city,  certainly 
came  under  the  protection  of  this  act,  as  to  the  maintenance 
cf  its  lines  from  the  date  of  its  passage. 

In  Deoember,  1883,  the  city  council  passed  ''an  ordinance  to 
regulate  and  control  the  erection  and  maintenance  of  poles  for 
supporting  wires  of  the  telephones  within  and  on  the  streets, 
ways,  and  public  places  of  the  city  of  New  Orleans,"  contain- 
ing various  provisions  on  the  general  subject,  with  none  of 
which  have  we  any  present  concern,  except  the  following: 
That ''  no  poles  shall  be  allowed  to  be  erected,  or  any  existing 
poles  be  allowed  to  remain,  in  that  portion  of  the  city  embraced 
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by  Jackson  Street,  Elysian  Fields,  Roman  Street,  and  the  Mis- 
sissippi River,  except  upon  the  payment  of  five  dollars  per 
annum  per  pole  for  every  such  pole  erected,  or  at  present  in 
use  within  that  section  of  the  city, ....  said  payments  to  be 
in  consideration  of  the  privilege  and  advantage  of  entering 
upon,  using,  and  permanently  occupying  the  streets,  ways, 
and  places  of  the  city  for  private  property,  and  to  be  paid  an- 
nually, in  advance,  commencing  January  1, 1884." 

Defendant  had  six  hundred  poles  within  the  section  desig- 
ignated,  on  which  the  sum  of  three  thousand  dollars  is  claimed 
to  be  due,  and  the  object  of  the  present  action  is  to  enjoin  de- 
fendant from  using  or  maintaining  said  poles  for  telephonio 
purposes  until  payment  thereof  be  made. 

It  is  not  pretended  that  the  exaction  claimed  is  a  tax,  either 
on  property  or  as  a  license,  or  that  it  is  an  exercise  of  the  tax- 
ing power  in  any  respect. 

The  ordinance  qualifies  it  as  a  price  or  consideration  for  the 
privileges  enjoyed.  It  is  not  even  alleged  that  defendant  hae 
ever  consented  or  contracted  to  pay  such  consideration,  and 
the  attempt  made  to  prove  such  consent  was  not  only  ultra 
petitionemy  but  the  evidence  offered  for  the  purpose  was  mani- 
festly insufficient  and  illegal,  and  was  properly  rejected. 

There  is  therefore  entire  absence  of  any  legal  tie  binding 
the  defendant,  as  a  debtor,  for  the  amount  claimed,  and  if  the 
city  were  suing  simply  for  a  money  judgment,  the  petition 
would  set  forth  no  cause  of  action. 

The  real  relief  claimed  by  the  city,  however,  is  found  in  the 
injunction  prayed  for,  based  on  the  theory  that  the  provision 
of  the  ordinance  referred  to  is  a  regulation  or  condition  im- 
posed upon  the  maintenance  of  the  poles  and  exercise  of  the 
privileges  which  the  city  had  the  right  to  impose,  and  without 
compliance  with  which  the  defendant  could  not  lawfully  con- 
tinue to  maintain  and  exercise  them. 

The  question  for  our  determination  is,  whether  the  city  bad 
the  right  to  make  such  a  regulation  or  impose  such  condition. 

It  is  not  seriously  contended  that  the  provision  is  a  police 
regulation,  and  indeed,  such  contention  is  silenced  not  only 
by  the  nature  but  by  the  express  terms  of  the  provision  itseli^ 
which  qualify  the  exaction  as  a  "  consideration  for  the  privi- 
lege." No  consideration  whatever,  of  public  morals,  health, 
or  convenience,  is  involved.  It  is  not  proposed  to  abolish 
the  use  of  poles,  or  to  alter  their  location,  constmction,  or 
manner  of  use  in  any  way,  to  subserve  the  public  comforts 
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The  simple  requirement  is  the  payment  of  a  price,  on  pay- 
ment  of  which  the  status  quo  continues,  while  without  such 
payment  it  must  cease.  The  case  presents  no  feature  of  an 
exercise  of  the  police  power. 

The  only  remaining  question  is.  whether,  after  granting  the 
defendant  the  authority  to  construct  and  to  maintain  its  lines 
without  limitation  as  to  time,  and  with  no  other  consideration 
than  the  furnishing  of  certain  free  telephonic  facilities  to  the 
city, — after  the  defendant  has,  at  great  expense,  established  its 
plant,  and  constructed  its  lines,  and  when  it  has  fully  com- 
plied with  all  the  conditions  imposed, — the  city  can  now  exact 
this  large  additional  consideration  for  the  continued  enjoy- 
ment of  privileges  already  granted. 

If  the  city  can  do  this  now,  she  could  have  done  it  the  very 
day  after  the  defendant  had  completed  its  lines,  when  it  had 
incurred  all  the  expense,  and  before  it  had  reaped  a  particle  of 
return.  If  she  can  impose  a  charge  of  five  dollars  per  pole, 
she  can  with  equal  power  impose  one  of  one  thousand  dollars, 
and,  for  that  matter,  she  could  arbitrarily  revoke  the  grant  at 
her  pleasure. 

Either  she  is  bound  according  to  the  terms  of  her  proposi- 
tion accepted  and  acted  on  by  defendant,  or  she  is  not  bound 
at  all. 

Obviously,  upon  the  clearest  considerations  of  law  and  jus- 
tice, the  grant  of  authortity  to  defendant,  when  accepted  and 
acted  upon,  became  an  irrevocable  contract,  and  the  city  is 
powerless  to  set  it  aside,  or  to  interpolate  new  and  more  oner- 
ous considerations  therein.  Such  has  been  the  well-recognized 
doctrine  of  the  authorities  since  the  Darmouth  College  case,  4 
Wheat.  518. 

The  main  contention  of  the  city,  however,  is,  that  the  second 
section  of  the  ordinance  robs  it  of  the  features  of  a  contract, 
and  converts  the  authority  granted  into  a  mere  cevocable  per- 
mit. The  section  is  as  follows:  ^'That  all  the  acts  and  doings 
of  said  company  under  this  ordinance  shall  be  subject  to  any 
ordinance  or  ordinances  that  may  hereafter  be  passed  by  the 
city  council  concerning  the  same." 

The  city's  construction  of  this  section  is  strained  and  un- 
reasonable, and  conforms  neither  to  its  spirit  or  letter. 

It  is  not  conceivable  that  the  grantee  would  have  invested 
its  means  in  such  an  enterprise  had  it  imagined  that  the  term 
and  conditions  of  its  enjoyment  of  the  privilege  lay  at  the 
entire  mercy  of  the  city.    If  any  such  unreasonable  intention 


606  New  Orleans  v.  Telephone  etc.  Co.    [Louisiana, 

lurked  in  the  minds  of  the  council  which  passed  the  ordi- 
nance, the  grantor,  under  familiar  rules  of  construction,  came 
under  the  obligation  of  expressing  it  clearly  and  unambig- 
uously. 

But  what  is  it  that  is  subject  to  regulation  and  control  by 
future  ordinances? 

It  is  "  the  acts  and  doings  of  said  company  under  this  ordi- 
nance." This  assumes  that  the  ordinance  itself  is  to  continue 
in  full  force  and  effect,  and  certainly  reserves  no  power  to  re- 
peal, destroy,  or  alter  it  in  any  of  its  essential  features  and 
considerations.  It  recognizes  the  right  of  the  company  to  act 
and  to  do  under  and  according  to  the  ordinance,  only  subjecting 
such  ^^  acts  and  doings  "  to  municipal  regulations  not  conflict- 
ing with  the  ordinance  itself. 

We  consider  that  the  imposition  of  the  additional  and  bur- 
densome consideration  here  involved  is  not  within  the  scope  of 
the  rights  reserved. 

Judgment  affirmed. 


What  is  a  Tax,  and  What  Impositioiis  mat  bi  Sustadied  as  Exkr- 
GiSES  or  TBB  Taxing  Power.  — 1.  WhaiU  a  Tax,  —  "Taxes  are  the  en- 
forced proportional  contributions  from  persons  and  property,  levied  by  the 
state,  by  virtue  of  its  sovereignty,  for  the  support  of  government,  and  for  all 
public  needs  ":  Cooley  on  Taxation,  2d  ed.,  1.  "Taxes  are  defined  to  be  bar* 
dens  or  charges  imposed  by  the  legislative  power  of  a  state,  upon  persons  or 
property,  to  raise  money  for  public  purposes":  Blackwell  on  Tax  Titles^ 
4th  ed.,  1;  Judd  v.  Driver ^  1  Kan.  462;  Knowlton  v.  Supervisora  of  Rock 
County,  9  Wis.  418.  "Taxes  are  a  ratable  portion  of  the  prodnce  of  the 
property  and  labor  of  the  individual  citizens,  taken  by  the  nation,  in 
the  exercise  of  its  sovereign  rights,  for.  the  support  of  the  government,  for 
the  administration  of  the  laws,  and  as  the  means  for  continuing  in  operation 
the  various  legitimate  functions  of  the  state  ":  Blackwell  on  Tax  Titles,  sec.  2 
"Taxes  are  burdens  or  charges  imposed  by  the  legislature  upon  persons  or 
property  to  raise  money  for  publio  purposes,  or  to  accomplish  some  govern- 
mental  end  ":  Dillon,  C.  J.,  in  Hcaison  v.  Vernon,  27  Iowa,  47.  "A  tax  is  » 
charge  upon  perfpns  or  property  to  raise  money  for  public  purposes  '*:  Field, 
C.  J.,  in  Perry  v.  Wculiurn,  20  Cal.  350.  "Taxes  are  the  enforced  propor- 
tional contribution  of  each  citizen  and  of  his  estate,  levied  by  the  authority 
of  the  state  for  the  support  of  government  and  for  all  public  needs  ":  OpiiuM 
<lfthe  Judges,  68  Me.  591.  "  A  tax  is  an  impost  levied  by  authority  of  gov- 
ernment, upon  its  citizens  or  subjects,  for  the  support  of  the  state  ":  Green, 
C.  J.,  in  C'iy  of  Camden  v.  Allen,  26  N.  J.  L.  398.  "Taxes  are  burdens  or 
charges  imposed  by  the  legislative  power  upon  persons  or  i)ropcrty,  to  raise 
money  for  public  purposes,  or  to  defray  the  necessary  expenses  in  adminis- 
tering the  government  They  are  contributions  levied  on  individuals  for  the 
service  of  the  state ":  Wagner,  J.,  in  Olasjow  v.  Rowae,  43  Mo.  489.  "A  tax 
is  an  imposition  for  the  supply  of  the  public  treasury,  and  not  for  the  supply 
of  individuals  or  private  corporations,  however  benevolent  they  may  be  **! 
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lx>wrie,  C.  J.,  in  Pldladefphia  AaaockUlon  v.  Wood,  39  Pa.  St.  82.  "Tdxes 
are  a  public  imposition,  levied  by  authority  of  tbe  government,  for  the  pur- 
pose of  carrying  on  the  government  in  all  its  machinery  and  operations  "t 
Ooulter,  J.,  in  Northern  Liberties  v.  SL  JohCe  Church,  13  Id.  107.  "What 
are  taxes  but  the  revenue  collected  from  the  people,  for  objects  in  which  they 
are  intisrested,  —  the  contributions  of  the  people,  for  things  useful  and  con- 
ducive to  their  welfare?"  Agnew,  J.,  in  HiUnah  v.  Caiherman,  64  Id.  159. 
"  In  a  general  sense,  taxes  are  burdens  or  charges  imposed  by  the  legislative 
power  of  a  state  upon  persons  or  property  for  public  uses":  Lyon,  J.,  in 
Hale  V.  City  qf  Kenosha,  29  Wis.  605.  "Taxes  are  charges  imposed  by  or 
under  the  authority  of  the  legislature,  upon  persons  or  property  subject  to 
its  jurisdiction":  Rhodes,  J.,  in  People  v.  McCreery,  34  Cal.  454.  "The 
word  '  taxes '  means  burdens,  charges,  or  impositions,  put  or  set  upon  persons 
or  property  for  public  uses":  MaUer  of  Mayor  etc,  of  New  York,  11  Johns. 
80;  MitdieU  v.  Wiliiama,  27  Ind.  63.  "Taxation  is  that  tribute  for  the  sup- 
port of  government  imposed  on  property  in  return  for  the  protection  and 
advantages  which  the  government  affords  to  the  owner":  Hartley,  C.  J.,  in 
Mhochange  Batik  cfCoUnnbua  v.  HtTUS,  3  Ohio  St  10.  "Taxes  are  defined  to 
be  rates  or  sums  of  money  assessed  on  the  personal  property  of  citizens  by 
government,  for  the  use  of  the  nation  or  state;  or,  as  the  government  some- 
times exacts  from  individuals  services  as  well  as  money,  a  more  enlarged 
and  correct  definition  would  be,  that  they  are  burdens  or  charges  imposed 
by  the  legislative  power  of  a  state  upon  persons  or  property  for  publio  uses  ": 
Dixon,  G.  J.,  in  Knowlion  v.  Superviaora  qf  Rock  County,  9  Wis.  418. 

An  analysis  of  the  definitions  given  shows  that  a  tax  is  an  enforced  pro- 
portional imposition  or  burden  upon  person  or  property;  that  it  is  imposed 
by  the  legislature,  or  by  its  authorization,  in  the  exercise  of  the  sovereign 
power  of  the  state;  that  it  can  be  imposed  only  for  a  public  or  governmental 
purpose,  and  that  it  can  only  be  imposed  upon  persons  and  property  within 
the  jurisdiction  of  the  taxing  sovereignty  or  power.  A  tax  is  not  a  debt  in 
the  ordinary  acceptation  of  that  term.  "  It  is  not  founded  upon  contract;  it 
does  not  estabUsh  the  relation  of  debtor  and  creditor  between  the  tax-payer 
and  the  state;  it  does  not  draw  interest;  it  is  not  the  subject  of  attachment; 
and  it  is  not  liable  to  set-off":  Field,  C.  J.,  delivering  the  opinion  of  the 
court  in  Perry  v.  WoMum,  20  CaL  350;  Gooley  on  Taxation,  2d  ed.,  15;  Fin- 
negan  v.  FernamUna,  15  Fla.  379;  21  Am.  "Rep.  292;  Andover  Turnpike  Cor* 
poration  v.  Chuld,  6  Mass.  40;  4  Am.  Dec.  80;  Pierce  v.  Boston,  3  Met.  520; 
Bibbard  v.  Clark,  56  N.  H.  155;  22  Am.  Rep.  432;  CUy  qf  Camden  v.  AUen, 
26  K.  J.  L.  398;  Webster  v.  Seymour,  8  Vt.  135;  Jolmaon  v.  Howard,  41  Id.  122; 
98  Am.  Deo.  668;  Town  qf  SL  Albans  v.  National  Car  Co.,  57  Vt.  84.  In 
S<M  Frandseo  v.  London  de  L,  A  O.  Ins,  Co,,  74  Cal.  113,  5  Am.  St.  Rep.  425, 
it  was  held  that  the  exaction  imposed  by  a  statute  which  required  every 
agent  of  a  foreign  insurance  company  doing  business  in  the  state  to  pay  into 
the  treasury  of  the  county  a  sum  equal  to  one  per  centum  of  the  amount  of 
all  premiums  paid  or  agreed  to  be  paid  to  such  agent  for  insurance  effected 
by  him  within  such  county,  the  money  when  paid  to  constitute  a  fund  to  be 
known  as  the  firemen's  relief  fund  of  such  county,  was  a  tax.  Temple,  J.,, 
who  delivered  the  opinion  in  that  case,  said:  "We  come  now  to  the  inquiry. 
Is  the  exaction  here  in  question  a  tax  ?  The  statute  itself  denominates  it  a 
tax,  and  it  must  be  confessed  that  it  has  all  the  characteristics  of  a  tax.  It 
IS  a  charge  imposed  by  the  legislature  for  the  purpose  of  revenue.  It  is  not 
bounded  upon  contract,  and  does  not  establish  the  relation  of  debtor  and 
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creditor.     It  is  an  enforced  proportioiial  oontritmtion,  levied  by 
the  state,  and,  as  respondent  claims,  for  public  needs." 

2.  WIuU  Impositions  or  Exactions  may  be  Sustained  as  Exerdses  ^fthsTe 
ing  Power.  —  The  taxing  power  of  the  legislature,  when  unrestricted  hf 
constitutional  limitation,  is  most  extensive.  Judge  Gooley  says:  "Erery- 
thing  to  which  the  legislative  power  extends  may  be  the  subject  of 
taxation,  whether  it  be  person  or  property,  or  possession,  franchise,  or  priv- 
ilege, or  occupation,  or  right.  Nothing  but  express  constitutional  limitation 
upon  legislative  authority  can  exclude  anything  to  which  the  authority  ex- 
tends from  the  grasp  of  the  taxing  power,  if  the  legislature  in  its  diacretiaa 
shall  at  any  time  select  it  for  revenue  purposes.  And  not  only  is  the  power 
unlimited  in  its  reach  as  to  subjects,  but  in  its  very  nature  it  acknowledges 
no  limits,  and  may  be  carried  to  any  extent  which  the  government  may  find 
expedient.  It  may  therefore  be  employed  again  and  again  upon  the  samo 
subjects,  even  to  the  extent  of  exhaustion  and  destruction,  and  may  thus  be- 
come in  its  exercise  a  power  to  destroy":  Oooley  on  Taxation,  2d  ed.,  5. 

The  legislature  has  an  undoubted  right  to  tax  idl  offices  and  posts  of  profit, 
trades,  professions,  and  occupations:  People  v.  Colemanj  4  Cat  46;  60  Am. 
Dec.  581;  City  qf  Newton  v.  Atcliison,  31  Kan.  151;  47  Am.  Rep.  486;  Com- 
necticut  M.  L,  /.  Co.  v.  Commonwealthf  133  Mass.  161;  Simmons  v.  State,  12 
Mo.  268;  49  Am.  Dec.  131;  Toungblood  v.  Sexton,  32  Mich.  406;  20  Am. 
Rep.  654;  People  v.  Equitable  Trust  Co,,  96  N.  Y.  396;  Brown's  Appeal^ 
111  Pa.  St  72;  Otdd  v.  City  of  Richmond,  23  Gratt.  464;  14  Am.  Rep. 
139;  Commonwealth  v.  Moore,  25  Gratt.  951;  Veazie  Bank  v.  Fenno,  8  Wall. 
533;  People  v.  Naglee,  1  Cal.  232;  52  Am.  Dec.  312,  note  331-335,  where 
the  power  of  the  state  to  exact  licenses  and  charge  therefor  is  discussed 
at  length.  In  the  case  of  People  v.  Equitable  Trust  Co,,  96  N.  T.  396, 
Earl,  J.,  delivering  the  opinion  of  the  court,  said:  "  The  legislature  can  con- 
stitutionally impose  the  same  poll  tax  upon  every  citizen  without  reference 
to  his  ability  to  pay.  So  it  can  impose  a  tax  upon  all  watches,  carriages, 
pianos,  dogs,  spirituous  liquors,  and  other  chattels,  without  reference  to  their 
value.  On  the  same  principle,  it  can  impose  an  arbitrary  tax  upon  any  avo- 
cation or  business  without  estimating  its  volume  or  value.  It  may  impose  » 
specific  tax  upon  any  saloon-keeper,  or  hotel-keeper,  or  banker,  or  broker,  or 
trader.*'  A  state  may  impose  a  tax  on  a  foreign  corporation  as  a  conditioa 
upon  which  it  may  enter  the  state  and  do  business  in  it,  and  it  may  discrimi- 
nate against  such  corporations  in  the  imposition  of  taxation  upon  them: 
Commomoealthv.  Milton,  12B.  Mon.  212;  54  Am.  Dec.  522;  Phcndx  Ins,  Co,  v. 
h^elch,  29  Kan.  672;  People  v.  Equitable  Trust  Co,,  96  N.  Y.  387;  People  v. 
Gold  A  S.  T.  Co.,  98  Id.  67;  People  v.  Horn  Silver  M.  Co,,  105  Id.  76;  Com-^ 
monwealtli  r,  (jhrmania  L.  I.  Co,,  11  Phila.  533;  Phasnix  Ins,  Co.  v.  Common^ 
tceallli,  5  Bush,  68;  96  Am.  Dec.  331,  note  338-345,  where  this  subject  is  con- 
sidered at  length. 

The  legislature  of  a  state  may  impose  a  tax  on  the  transmission  of  estates 
by  devise  or  descent,  notwithstanding  a  provision  in  its  constitution  requir- 
ing that  taxes  shall  be  equal  and  uuiform:  Ei/re  v.  Jacob,  14  GVatt.  422;  73 
Am.  Dec.  367;  ScJioolJield*s  Ex*r  v.  CUy  of  Lynchburg,  78  Va.  366;  Matter  of 
McPlieraon,  104  N.  Y.  306;  58  Am.  Rep.  502.  Contra,  Curry  v.  Spencer,  61 
N.  H.  624;  60  Am.  Rep.  337.  EatI,  J.,  in  delivering  the  opinion  of  the  court 
in  the  Matter  qf  McPherson,  supra,  said:  "Taxes  upon  legacies  and  inheri- 
tances have  been  approved  generally  by  writers  on  political  economy  and 
systems  of  taxation,  and  no  tax  can  be  less  burdensome  and  interfere  lesh 
with  the  prodnctive  and  industrial  agencies  of  society."    A  tax  imposed  oi» 


Jan.  1888.]    New  Orlbans  v.  Telephone  etc.  Co.  609 

mtuA.  mit  at  Uw,  to  be  paid  by  the  nnsnooatefal  party,  is  yalid:  ^ToiTboii  t. 
WilUt,  7  HeiBk.  85;  19  Am.  Rep.  CM)4;  State  y.  Board  qfCouniy  Comm'n,  4 
Neb.  637;  19  Am.  Rep.  641.  And  a  etatate  imposing  a  fee  of  six  dollars  in 
<eacb  oase  decided  by  the  supreme  court  of  Alabama,  for  the  benefit  of  the 
state  library,  was  held  to  be  a  valid  ozerciae  of  the  taxing  power:  Swann  y. 
Kiddt  79  Ala.  431.  A  state  legislature  has  power  to  impose  a  tax  on  the 
£ros8  receipts  of  railroad,  express,  and  telegraph  companies,  although  part  of 
such  receipts  is  from  business  done  between  points  in  the  state  and  points 
without  it:  State  Tax  on  Railway  Oroae  Receipts^  15  Wall.  284;  Osborne  v.  Mil- 
ler,  16  Id.  479;  Weaiem  U.  T.  Co.  v.  State  Board  qf  AsaessmerU,  80  Ala.  278;. 
Southern  EoEpreu  Co,  v.  Hood,  15  Rich.  66;  94  Am.  Dec  141.  And  a  con- 
vention ordinance  providing  that  an  annual  tax  of  ten  and  fifteen  per  cent 
on  the  gross  earnings  of  a  railroad  company  should  be  paid  to  the  state  in 
lieu  of  all  other  taxation,  to  be  applied  in  payment  of  the  debt  due  from  the 
state  on  the  bonds  issued  to  the  company  by  the  state,  was  held  to  be  a  valid 
exercise  of  the  taxing  power:  North  Missouri  R,  R.  Co,  v.  Maguire^  49  Mo^ 
400;  8  Am.  Rep.  141.  But  in  Erie  R'y  Co.  v.  State,  31  N.  J.  L.  531,  86  Am. 
Dec.  226,  it  was  held  that  an  act  of  the  legislature  of  New  Jersey  relating  to 
eorporations  doing  business  in  that  state,  not  being  corporations  of  that  state^ 
which  provided  that  every  such  company  should  pay  a  transit  duty  of  three 
cents  on  wexj  passenger  and  two  cents  on  every  ton  of  goods  carried  by  it 
in  the  state  for  any  distance  exceeding  ten  miles,  was  unconstitutional,  be- 
cause in  conflict  with  the  provisions  of  the  federal  constitution  giving  to* 
Congress  exclusive  power  to  regulate  commerce  among  the  several  states. 

It  is  a  legitimate  exercise  of  the  taxing  power,  and  not  an  attempt  to 
exercise  the  right  of  eminent  domain,  for  the  legislature  to  authorize  the 
whole  cost  of  an  improvement  to  be  assessed  upon  lands  benefited:  City  <ff 
Bridgeport  v.  New  York  dt  N.  H.  R,  R.  Co.,  36  Conn.  256;  4  Am.  Rep.  63; 
OarreU  v.  City  qfSL  Louis,  26  Mo.  605;  69  Am.  Dec.  476;  Egyptian  Levee  Co, 
V.  Hardin,  27  Mo.  496;  72  Am.  Dec.  276;  HiH  v.  Higdon,  5  Ohio  St  243; 
67  Am.  Dec.  289;  HammeU  v.  Philadelphia,  65  Pa.  St.  146;  3  Am.  Rep.  615; 
Soens  V.  City  qf  Racine,  10  Wis.  271;  Dalrymple  v.  CUy  qf  Milwaukee,  53  Id. 
178;  People  v.  Mayor  qf  BroMyn,  4  N.  Y.  419;  55  Am.  Deo.  266,  note  285- 
290,  where  this  subject  is  discussed  at  length.  But  in  Hammett  v.  PhUO" 
delplda,  65  Fa.  St.  146,  3  Am.  Rep.  615,  an  act  of  the  legislature  of  Pemisyl- 
Tania  ivhich  authorized  a  street  already  laid  out  and  in  good  condition  to  be 
taken  and  improved  for  a  public  drive  or  carriage-way,  and  provided  that 
the  expense  of  the  improvements  should  bo  assessed  upon  the  property 
located  on  the  street,  was  held  to  be  unconstitutional,  because  it  imposed  a 
local  assessment  for  improvements  which  were  for  the  general  public  bene- 
fit. Sharswood,  J.,  who  delivered  the  opinion  of  the  majority  of  the  court 
in  that  case,  said:  *' Local  assessments  can  only  be  constitutional  when  im- 
posed to  pay  for  local  improvements,  clearly  conferring  special  benefits  on  the 
properties  assessed,  and  to  the  extent  of  those  benefits.  They  cannot  be  so  im- 
posed when  the  improvement  is  either  expressed  or  appears  to  be  for  general 
public  benefit"  Andin  Tide  WaterCo.  v.  Coster,  18N.  J.  Eq.518,  90  Am.  Dec. 
634,  it  was  held  that  while  the  cost  of  a  public  improvement  may  be  imposed 
upon  the  property  peculiarly  benefited,  the  cost  beyond  this  measure  must 
be  levied  on  the  public  at  large.  Beasley,  C.  J.,  in  delivering  the  opinion 
of  the  court  in  that  case,  said:  "A  legislative  act,  authorizing  the  building 
of  a  public  bridge,  and  directing  the  expenses  to  be  assessed  on  A,  B,  and  C, 
such  persons  not  being  in  any  way  peculiarly  beuefited  by  such  structure, 
would  not  be  an  act  of  taxation,  but  a  condemnation  of  so  much  of  the 
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money  of  the  persons  designated  to  a  public  use."  So  in  McBean  v.  Chandler^ 
9  Heisk.  349,  24  Am.  Rep.  308,  where  the  state  constitntion  required  aU 
property  to  be  taxed  according  to  its  valne,  it  was  held  that  a  city  orJinance 
authorizing  the  city  to  charge  the  cost  of  improving  a  street  on  the  adjoin- 
ing lots  in  proportion  to  their  respective  fronts  was  nnconstitutional  and 
void.     See  also  Jones  v.  Board  qf  Water  Commisstoners,  34  Mich.  273. 

The  constitutions  of  most  of  the  states  provide  for  uniformity  and  equality 
in  the  imposition  of  the  burdens  of  taxation.  Where  such  constitutianal 
limitations  exist,  statutes  which  do  not  apportion  taxes  equally  are  vcid. 
Taxes  are  equal  and  uniform  when  no  person  or  class  of  persons  in  the  terri- 
tory taxed  is  taxed  at  a  higher  rate  than  aro  other  persons  in  the  same  ilis- 
trict  upon  the  same  value  or  thing,  cand  when  the  objects  of  taxation  are 
the  same  by  whomsoever  owned  or  whatever  they  be:  Norria  v.  CUff  <^ 
Waco,  57  Tex.  635;  C\ty  of  Lexington  v.  McQuillan's  Heirs,  0  Dana,  C13; 
85  Am.  Dec  159.  In  Livin-jsto.-i  v.  CUj/  qf  Paducah,  80  Ky.  656,  a  statute 
imposing  a  tax  of  three  dollars  on  every  vehicle  kept  in  a  city  was  held 
to  be  invalid,  as  imposing  a  tax  grossly  unequal  and  disproportionate  to  the 
taxes  on  other  property.  A  city  ordinance  imposing  a  tax  of  fifteen  cents  on 
every  thousand  pounds  of  tobacco  sold  in  the  town,  without  regard  to  the 
value  of  the  tobacco,  is  void,  as  imposing  an  unequal  tax:  Toien  qf  DanmiU 
V.  Slielton,  76' Va.  325.  A  statute  which  imposes  a  tax  on  tho  gross  receipt* 
•  of  some  railroad  companies,  and  upon  the  capital  stock  of  others,  is  void  for 
inequality:  Worth  v.  Wilmington  A  W.  R.  R,  Co.^  89  N.  0.  291;  45  Am.  Rep. 
679.  For  the  same  reason,  a  law  imposing  a  tax  on  the  owners  of  sleeping- 
cars  for  running  them  over  the  railway  of  another,  but  exempting  the  act  of 
running  the  same  kind  of  cars  over  the  road  of  the  owners,  is  nnconstita- 
tional:  Pullman  Palace  Car  Co.  v.  Staie^  64  Tex.  274;  53  Am.  Rep.  758.  In 
Wisconsin  all  kinds  of  property  must  be  taxed  uniformly,  or  be  absolutely 
exempted:  KnowUon  v.  Supervisors  of  Rock  County,  9  Wis.  410.  A  city  ordi- 
nance which  requires  a  license  fee  of  one  hundred  dollars  for  selling  meat  in 
one  part  of  a  cify,  and  of  twenty-five  dollars  only  for  selling  it  in  other  parts 
of  the  city,  is  void  for  inequality:  City  qfSt  Louis  v.  Spiegel,  75  Mo.  145.  A 
law  declaring  a  tax  on  the  polls  and  property  of  persons  of  one  color,  for  th» 
exclusive  education  of  children  of  that  color,  is  void  for  lack  of  uniformity: 
Puitt  V.  Commissioners  of  Oaston  County,  94  N.  C.  709;  55  Am.  Bep.  638. 
And  in  State  v.  Express  Co.,  60  N.  H.  ^19,  an  act  of  the  legislature  of  New 
Hampshire  which  required  every  expressman  to  pay  annually  to  tho  state  for 
a  license  either  two  pur  cent  of  the  gross  receix)ts  of  his  business,  or  &v^  dol- 
lars per  mile,  was  held  to  be  in  violation  of  the  constitutional  provision  of 
that  state,  which  gives  to  the  legislature  power  "to  impose  and  levy  pro- 
portional and  reasonable  assessments,  rates,  and  taxes  upon  all  the  inhabi- 
tants of  and  residents  within  the  said  state,  and  upon  all  estates  within  the 
same." 

It  is  a  well-established  principle  of  law  that  taxation  can  only  be  imposed 
for  public  purposes,  and  that  taxes  cannot  be  rightfully  imposed  for  the  pur- 
pose of  aiding  private  business  undertakings:  Cooley  on  Taxation,  2d  ed.,  115; 
Loan  Ass'n  v.  Topeka,  20  Wall.  655;  DaviM  v.  Oaines,  48  Ark.  370;  Andersom 
▼.  Kerns  D.  Co.,  14  Ind.  199;  77  Am.  Dec.  63;  National  Bank  v.  City  qflola, 
9  Kan.  689;  Opinion  qf  Judges,  58  Me.  591;  Allen  v.  Inhabitants  qf  Jay,  60 
Id.  124;  Jenkins  v.  Andover,  103  Mass.  94;  LoweUv.  City  qf  Boston,  111  Id. 
454;  15  Am.  Bep.  39;  People  v.  Toumship  Board  qf  Salem,  20  Mich.  452;  4 
Am.  Bep.  400;  State  v.  Foley,  30  Minn.  350;  Coates  ▼.  CanipbeU^  S7  Id.  496; 
Weitmery.  ViOage qf  Dovglas,  64  K.  T.  91;  21  Am.  Bep.  686;  Bkarpimyr^ 
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JJ^txif or  qf  Philadelphia,  21  Pa.  St.  147;  69  Am.  Dec.  759;  Orimr.  Weisaenberr^ 
S.  D.,  57  Pa.  St.  433;  98  Am.  Dec.  237;  PJiHadelphia  Atui'nY.  Wood,  39  Pa. 
8t.  73;  SoensY.  CUy  qf  Badne,  10  Win.  271;  BrodJteady.  Milwaukee,  19  Id. 
624;  88  Am.  Dec.  711;  Curtiav,  Whipple,  24  Wis.  350;  1  Am.  Bep.  187;  Wfiit- 
ing  V.  Sheboygan  etc  R.  R,  Co.,  25  Wis.  167;  3  Am.  Rep.  30;  Commercial 
Bank  of  Cleveland  v.  City  qf  Tola,  2  Dill.  353.  In  National  Bank  y.  CUy  of 
Iota,  9  Kan.  702,  Dillon,  J.,  in  delivering  the  opinion  of  the  court,  said:  "I 
hold  it  to  be  sound  doctrine  that  the  mere  incidental  benefits  to  the  publio  or 
the  state,  which  result  from  the  pursuit  by  individuals  of  ordinary  branches 
of  business  or  industry,  do  not  constitute  a  public  use  in  the  sense  which  jus- 
tifies the  exercise  of  either  the  power  of  eminent  domain  or  of  taxation.  If 
this  salutary  principle  be  abandoned,  we  unsettle  the  foundations  of  private 
property,  and  unwisely  open  the  door  for  frauds  and  abuses  of  the  most 
alarming  character.''  But  the  legislature  may  impose  a  tax  for  the  payment 
of  claims  not  strictly  legal,  but  founded  in  equity  and  justice,  in  the 
largest  sense  of  those  terms,  or  in  gratitude  or  charity:  Friend  v.  OiRei-t, 
108  Mass.  408;  Freeland  v.  Hastings,  10  Allen,  570;  Kunkle  v.  Town  oj 
Franklin,  13  Minn.  127;  97  Am.  Dea  226;  Town  of  OuHford  v.  Superviaora 
qf  Chenango  County,  13  N.  Y.  143;  Orim  v.  Weissenberg  School  District, 
57  Pa.  St  433;  98  Am.  Dee.  237;  ffiUnsh  v.  Catherman,  64  Pa.  St.  154; 
Brodkead  v.  Mikoaykee,  19  Wis.  624;  88  Am.  Dec.  711;  StaU  v.  Tappan^ 
29  Wis.  664;  9  Am.  Rep.  622.  Denio,  J.,  delivering  the  opinion  of  the 
ooort  in  Town  qf  OuHford  v.  Supervisors  qf  Chenango  Co,,  13  N.  Y.  149, 
■aid:  "The  legislature  ia  not  confined  in  its  appropriation  of  the  publio 
moneys,  or  of  the  sums  to  be  raised  by  taxation  in  favor  of  individuals,  to 
cases  in  which  a  legal  demand  exists  against  the  state.  It  can  thus  recognize 
claims  founded  in  equity  and  justice  in  the  largest  sense  of  these  terms,  or 
in  gratitude  or  charity.  Independently  of  express  constitutional  restric- 
tions, it  can  make  appropriations  of  money  whenever  the  public  well-being 
requires  or  will  be  promoted  by  it,  and  it  is  the  judge  of  what  is  for  the  pub- 
lio good."  But  a  tax  cannot  be  imposed  to  raise  money  to  refund  money 
given  to  a  town  or  state  without  expectation  of  repayment:  Davis  v.  Gaines, 
48  Ark.* 370;  Perkins  v.  Milfard,  58  Me.  315.  Nor  have  towns  authority  to 
impose  a  tax  to  raise  money  to  pay  militia,  or  for  other  purposes  of  defense: 
Stetson  v.  Kempton,  13  Mass.  272;  7  Am.  Dec.  145.  Railroads  are  now  gener- 
ally admitted  to  be  such  publio  ures  as  will  justify  the  exercise  of  the  taxing 
power  to  raise  money  to  aid  them:  See  a  full  discussion  of  this  subject  in  the 
note  to  SltarpUss  v.  Mayor  qf  Philadelphia,  59  Id.  782-788. 

The  power  to  tax  is  necessarily  limited  to  subjects  within  the  jurisdiction 
of  the  state.  The  legislature  of  a  state  has  no  power  to  require  the  treas- 
urer of  a  corporation  of  a  state  to  pay  to  the  state  a  percentage  of  the  interest 
or  dividends  due  on  its  shares  of  stock  held  by  non-resident  share-holders: 
StaU  Tax  on  Foreign-held  Bonds,  15  Wall.  300;  Oliver  v.  Wasliington  Mills,  11 
Allen,  268.  The  question  where  property  may  be  taxed  is  fully  discussed  in 
the  note  to  City  qfNew  Albany  v.  Meekin,  56  Am.  Dec.  623-537.  A  city  may 
tax  huids  lying  within  its  corporate  limits,  although  it  is  used  for  agricultural 
purposes  exclusively:  Turner  v.  AUhaus,  6  Neb.  64.  But  see  City  of  Coving- 
ion  V.  Sauthgaie,  15  B.  Mon.  491. 

A  corporation  cannot  be  taxed  on  the  value  of  the  debts  which  it  owes. 
Debts  are  not  property  of  the  debtors,  but  of  the  creditors,  and  in  the  Utters' 
bands  only  can  they  be  taxed:  Stale  Tax  on  Foreign-held  Bomis,  16  Wall.  300| 
Porter  v.  Rock  Island  etc.  R.  R.  Co.,  76  DL  661. 

The  right  to  acquire  and  keep  any  partionlar  speeiee  of  property  oannot  be 


512  Williams  v.  Pullman  Palace  Car  Co.     [Louibiaiu^ 

taxed  oa  a  privilege:  Stevena  v.  State^  2  Ark.  291;  35  Am.  Dec.  72;  Gibnon  t. 
County  qf  Pulaski,  2  Ark.  309;  Mayor  f^f  Waahington  ▼.  Meigs,  1  McArth.  53; 
29  Am.  Bep.  578. 

A  state  statute  requiring  all  drummers  to  pay  a  sum  for  the  privilege  of 
making  sales  on  behalf  of  persons  residing  and  doing  business  in  another  state 
is  a  regulation  of  commerce  between  the  states,  and  violatiye  of  the  consti- 
tution of  the  United  States.  A  state  cannot  tax  interstate  oommeroe  at  aU, 
even  though  it  imposes  a  like  tax  on  its  own  domestic  commerce:  BMms  t. 
SMby  Co,  T,  DisL,  120  U.  S.  489. 

Municipal  Ordinanobs,  VALiDmr  ofs  Ejb  parte  Byrd,  84  Ala.  17;  5  Am. 
St.  Rep.  328,  and  note  331;  Foyer  ▼.  Village  qf  Desplaines,  123  III.  Ill;  6 
Am.  St.  Rep.  494;  MaOer  qf  Frazee,  63  Mich.  396;  6  Am.  St.  Rep.  310,  and 
note  319.  Right  of  city  to  enact  ordinances  regulating  railways  using  the 
streets  of  the  city:  CUy  etc  Ry  Co,  y.  MaiycT,  Tl  Ga.  731;  4  Am.  St.  Bep. 
106,  and  note  108. 
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SUEEPDra-CAa    COMPANT   IS    NOT   LlABLB    AS    COMMOH    OaKRIKB    ffOA    Ijl- 

JITRT  TO  Stbanqeb,  who,  upou  entering  one  of  its  cars  to  ask  the  privi- 
lege of  washing  his  hands,  is  wantonly  and  without  provocation  assaulted 
and  beaten  by  the  porter  of  the  car.  There  is,  in  such  case,  no  contrac- 
tual relation  between  the  stranger  and  the  company,  and  its  responsibili^, 
if  it  exists,  must  be  found  in  the  general  principles  of  the  law  of  master 
and  servant  as  applicable  to  all  masters  similarly  situated. 

Masteb  is  Liable  for  Damagb  Oocasionkd  bt  his  Sebyants  in  the  exer- 
cise of  the  functions  in  which  they  are  employed.  And  the  tendency  of 
modem  jurisprudence  is  to  hold  him  liable,  not  only  for  the  negligence^ 
but  also  for  the  torts  of  his  servants,  when  done  within  the  scope  of  their 
employment. 

PoBTEB  or  Sleepino-cab  has  No  AuTHORrrr  to  Envobcb  Reus  and  reg- 
ulations of  the  company,  or  to  forcibly  prevent  any  person  from  entering 
the  car,  or  to  expel  him  therefrom  after  he  has  entered,  and  if  he  wan- 
tonly assaults  and  beats  one  who  enters  the  car  for  a  lawful  purpose,  his 
act  is  outside  of  the  functions  in  which  he  is  employed,  and  the  com* 
pany  will  not  be  liable  therefor,  unless  it  had  expressly  or  impliedly 
authorized  the  act^  or  been  guil^  of  knowingly  employing  a  dangerous 
servant. 

Sleepino-cab  GoMPAirr  is  not  Nboligvxt  in  Emfloting  Postkb  wImh 
for  three  yean  in  its  service,  had  borne  a  good  character  for  sobriety, 
amiability,  and  politeness. 

Baxitioation  cannot  be  Inyebbed  ntOM  Acts  Which  mat  be  Rbadilt  Ex- 
plained without  involving  any  intention  to  ratify.  A  company  cannot^ 
therefore,  be  held  to  have  ratified  an  assamlt  and  battery  oommitted  by  its 
servant,  by  retaining  him  in  its  service,  where  it  believed  his  account  of 
the  afiGadr,  and  thought  it  just  to  maintain  the  status  quo  until  a  judicial 
determination  of  the  matter  had  been  had.  Nor  is  the  case  affected  by 
the  fact  that  the  servant  was  criminally  convicted  of  assault  and  hat* 
tery,  where  he  was  not  permitted  to  testify  in  his  own  defense,  and  be 
might  have  been  so  convicted  on  evidence  falling  tsx  short  d  the  oateags 
ehaiged. 


Feb.  1888.]    Williams  v.  Pullman  Palace  Cab  Ca  518 

AcnoN  for  damages.    The  opinion  states  the  case. 

Alfred  Ennis  and  Percy  Roberts,  for  the  appellant. 

W.  8.  Benedict,  and  Read  and  Ooodaie,  for  the  appellee. 

Fenneb,  J.  This  is  an  action  for  damages  for  an  injury 
Inflicted  by  a  servant  of  the  defendant  employed  as  porter 
on  one  of  its  cars. 

Plaintiff  alleges  that  he  had  purchased  a  ticket,  and  was  a 
passenger  on  a  train  of  the  Louisville,  New  Orleans,  and  Texas 
Railway  Company,  between  Zacharie  station  and  Baton  Rouge, 
in  this  state;  that,  having  soiled  his  hands,  he  went  to  the 
wash-basin  in  the  ordinary  coach  of  the  train  to  cleanse  them, 
but  found  there  was  no  water,  and  on  application  to  a  porter 
or  brakeman  of  the  car,  he  was  told,  *'  Just  step  back  in  the 
«leeper,  and  you  will  find  water,  towels,  comb,  and  brush"; 
that  thereupon  he  went  back  to  the  sleeper,  the  door  of  which 
was  opened  by  the  porter  of  the  sleeping-car,  stepped  just 
within  the  door,  and  asked  said  porter  if  he  could  wash  his 
hands,  when  the  latter  replied  in  a  rude  and  insulting  man- 
ner: "Well,  sir,  if  you  do,  you  will  pay  for  it";  that  plaintiS 
jestingly  and  good-humoredly  replied:  "You  would  not  think 
of  charging  a  man  anything  to  wash,  when  we  have  so  much 
water  in  this  country?"  whereupon,  before  plaintiff  made 
any  further  advance  in  the  car,  the  said  porter,  John  Wiley, 
suddenly,  with  a  jerk,  pulled  down  plaintiff's  hat  over  his 
eyeSy  and  with  some  blunt  instrument  struck  petitioner  a  vio- 
lent blow  on  the  head,  cutting  through  the  hat  into  the  scalp, 
making  a  ghastly  wound,  and  knocking  your  petitioner  sense- 
less out  on  the  platform  of  the  car,  where  he  lay  at  the  immi* 
nent  peril  of  his  life  (the  train  going  at  full  speed),  until 
rescued  by  persons  who  saw  him  from  the  adjoining  car,  the 
said  Wiley  having,  as  soon  as  he  had  thus  disposed  of  peti- 
tioner, slammed  and  fastened  the  door  of  the  coach,  leaving 
him  to  his  fate. 

Such  are  the  allegations  of  the  petition,  confirmed,  almost 
totidem  verbis,  by  the  testimony  of  plaintiff,  who  is  shown  by 
the  record  to  be  a  gentleman  of  social  position  and  excellent 
character. 

The  porter,  of  course,  tells  a  very  different  story,  which,  if 
true,  would  place  plaintiff  in  such  precedent  fault  as  would 
clearly  bar  his  action  for  damages,  even  if  it  did  not  fully 
justify  the  assault  and  battery  in  the  eyes  of  the  criminal 
law. 

Am.  81.  JUr..  Vol.  vm.— SI 
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Bat  the  jury  evidently  believed  the  plaintiff,  and,  without 
needless  comment,  the  evidence  in  the  record  furnishes  no- 
ground  for  reversing  their  conclusion,  notwithstanding  tb» 
almost  incredible  character  of  the  statement. 

The  case  presents  for  our  determination  two  questions,  viz.: 
1.  Is  the  defendant  responsible  for  such  acts  of  its  servants  aa 
those  complained  of?  2.  If  not  originally  liable,  has  it  be- 
come so,  in  this  case,  by  ratification  of  its  servant's  conduct? 

1.  Plaintiff  was  not  a  passenger  on  defendant's  car,  and 
there  was  no  contractual  relation  of  any  kind  between  them. 

The  case,  therefore,  does  not  fall  within  that  numerous  class 
of  authorities  which  enforce  the  obligations  of  the  common 
carrier,  under  its  contract  of  carriage,  towards  its  passengers. 

Counsel  for  plaintiff  has  rested  the  law  of  his  case  almost 
wholly  upon  a  recent  learned  decision  of  the  supreme  court 
of  Maine,  where  a  railroad  company  was  held  responsible  for 
insult,  abuse,  and  assault  by  its  brakeman  upon  a  passenger^ 
almost  as  wanton  and  unprovoked  as  that  charged  in  the 
instant  case.  But  a  reference  to  the  case  shows  that  the  re- 
sponsibility was  imposed  solely  on  the  ground  of  the  contract 
of  carriage.  Thus,  after  stating  the  evidence,  the  court  said: 
'^  Upon  this  evidence,  the  defendants  contend  that  they  are  not 
liable,  because,  as  they  say,  the  brakeman's  assault  upon  the 
plaintiff  was  willful  and  malicious,  and  was  not,  directly  or 
indirectly,  authorized  by  them.  They  say  the  substance  of 
the  whole  case  is  this:  that  Hhe  master  is  not  responsible  as  a 
trespasser,  unless,  by  direct  or  implied  authority  to  the  ser- 
vant, he  consents  to  the  unlawful  act.'  The  fallacy  of  this 
argument,  when  applied  to  the  common  carrier  of  passengers, 
consists  in  not  discriminating  between  the  obligation  which 
he  is  under  to  his  passenger  and  the  duty  which  he  owes  to  a 
stranger.  It  may  be  true  that  if  the  carrier's  servant  will* 
fully  and  maliciously  assaults  a  stranger,  the  master  will  not 
be  liable;  but  the  law  is  otherwise  when  he  assaults  one  of 
his  master's  passengers.  The  carrier's  obligation  is  to  carry 
his  passenger  safely  and  properly,  and  to  treat  him  respect- 
fully, and  if  he  intrusts  the  performance  of  this  duty  to  his 
servants,  the  law  holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust.  He  must  not  only  protect  his 
passengers  against  the  violence  and  insults  of  strangers  and 
co-passengers,  but  a  fortiori  against  the  violence  and  insulta 

of  his  own  servants This   liability  of  the  master  is 

very  clearly  expressed  in  a  recent  case  in  Massachusetts* 
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Tlie  conrt  say  that  wherever  there  is  a  contract  between  the 
inaster  and  another  person,  the  master  is  responsible  for  the 
acts  of  his  servant  in  executing  that  contract,  although 
the  act  is  fraudulent  and  done  without  his  consent:  Howe  v. 
Newmarch^  12  Allen,  65.  And  Messrs.  Angell  and  Ames,  in 
their  work  on  corporations,  section  388,  say:  *A  distinction 
exists  as  to  the  liability  of  a  corporation  for  the  willful  tort 
of  its  servant  toward  one  to  whom  the  corporation  owes  no 
duty  except  such  as  each  citizen  owes  to  every  other;  and 
that  towards  one  who  has  entered  into  some  peculiar  contract 
with  the  corporation  by  which  such  duty  is  increased;  thus  it 
has  been  held  that  a  railroad  corporation  is  liable  for  the  will- 
ful tort  of  its  servants,  whereby  a  passenger  on  the  train  is 
injured'":  Goddard  v.  Grand  Trunk  R,  R.  Co.,  57  Me.  202; 
2  Am.  Rep.  89. 

The  court,  in  its  opinion,  refers  to  many  authorities,  all 
tending  in  the  same  direction,  but  further  quotation  is  need- 
less. Perhaps  the  principle  was  never  more  clearly  expressed 
or  placed  on  a  sounder  basis  of  reason  than  by  our  own  court, 
which  has  thus  formulated  it:  "When  the  proprietors  of 
iressels  use  them  for  the  purpose  of  canying  passengers  for 
money,  they  subject  themselves  to  the  same  responsibility  for 
a  breach  of  duty  in  their  officers  to  those  passengers  as  they 
would  for  their  misconduct  in  regard  to  merchandise  com- 
mitted to  their  care.  No  satisfactory  distinction  can  be  drawn 
between  the  two  cases":  Keene  v.  lAzardiy  5  La.  431;  25  Am. 
Dec.  197. 

The  absence  of  any  contractual  relation  between  plaintiff 
and  defendant  removes  this  case  from  the  application  of  the 
line  of  authorities  above  indicated.  The  responsibility  of  de- 
fendant, if  it  exists,  must  be  found  in  the  general  principles  of 
the  law  of  master  and  servant  as  applicable  to  all  masters 
similarly  situated. 

The  Civil  Code  of  this  state  enunciates  the  rule  of  respondeat 
wperior  in  terms  which  exactly  correspond  to  the  rule  of  the 
common  as  well  as  the  civil  law:  "Masters  and  employers  are 
answerable  for  the  damage  occasioned  by  their  servants  and 
overseers  in  the  exercise  of  the  functions  in  which  they  are 
employed." 

As  is  well  said  by  Judge  Cooley:  "  It  will  readily  occur  to 
every  mind  that  the  master  cannot,  in  reason,  be  held  re- 
sponsible generally  for  whatever  wrongful  conduct  a  servant 
may  be  guilty  of.    A  liability  so  extensive  would  make  him 
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guarantor  of  the  servaDt's  good  conduct,  and  would  put  him 
under  a  responsibility  which  prudent  men  would  hesitate  to 
assume." 

The  earlier  doctrine  of  the  common  law  affirmed  the  rale 
that  *'  in  general  a  master  is  liable  for  the  fault  or  negligence 
of  the  servant,  but  not  for  his  willful  wrong  or  trespass ":  2 
Milliard  on  Torts,  524;  McManus  v.  Crichett,  1  East,  106; 
Sharrod  v.  London  &  N.  W.  iPy,  4  Ex.  680;  Roe  v.  Birlen- 
head  etc.  R  R,  Co.,  7  Id.  36;  Wright  v.  WUeox,  19  Wend.  345; 
82  Am.  Dec.  507. 

But  the  tendency  of  later  jurisprudence  is  to  discard  this  dis- 
tinction, and  to  recognize  the  liability  of  the  master,  not  only 
for  the  negligence  of  his  servants,  but  also  for  their  torts,  when 
done  within  the  scope  of  their  employment,  or,  in  the  language 
of  the  code,  "  in  the  exercise  of  the  functions  in  which  they 
are  employed."  It  matters  not  that  the  acts  are  willful  and 
tortious,  nor  that  they  have  been  committed  in  disobedience  of 
the  express  orders  of  the  master;  if  they  have  been  done  in 
the  exercise  of  the  functions  of  the  employment,  the  master  is 
responsible.  "  The  test  of  the  master's  responsibility,"  says 
Judge  Cooley, ''  is  not  the  motive  of  the  servant,  but  whether 
that  which  he  did  was  something  which  his  employment  con- 
templated, and  something  which,  if  he  should  do  it  lawfully, 
he  might  do  in  the  employer's  name  ":  Cooley  on  Torts,  536. 

The  great  difficulty  in  applying  these  principles  lies  in  de- 
fining what  acts  properly  fall  within  the  scope  of  the  servant's 
employment.  The  evidence  in  this  case  establishes  that  the  por^ 
ters  employed  in  defendant's  service  are  mere  menials  employed 
to  clean  up  the  car  and  keep  it  in  order,  and  to  wait  upon  the 
passengers,  having  no  police  authority  whatever,  and  no  con- 
nection with  the  enforcement  of  the  rules  of  the  service  except 
to  report  violations  of  them  to  the  conductor.  Anything  more 
completely  outside  of  *^  the  functions  in  which  he  was  em- 
ployed "  than  the  assault  committed  on  the  plaintifif  could 
hardly  be  conceived.  If  it  had  been  his  duty  forcibly  to  pre- 
vent the  plaintiff  from  entering  the  car,  or  to  put  him  out  at 
all,  and  in  performing  this  duty  he  had  used  wanton  and  need- 
less violence,  inflicting  injury,  defendant  might  have  been  re- 
sponsible. But  he  had  no  such  duty  or  authority.  We  do  not 
lose  sight  of  the  fact  that  plaintiff  was  not  a  trespasser,  but 
had  a  right  to  enter  the  car  for  the  purpose  of  asking  permia- 
sion  to  wash  his  hands,  or  of  trying  to  hire  the  privilege,  and. 
that  in  addressing  the  porter  he  was  dealing  with  him  as  a 
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sereant  of  the  company.  This  emphasizes  the  outrage  to 
if^hich  he  was  subjected,  but  would  be  a  dangerous  ground  for 
lidding  the  employer  responsible.  A  person  has  a  right  to 
enter  a  bank  for  the  purpose  of  collecting  a  check,  and  to  pre- 
sent it  to  the  paying  teller  for  payment;  but  if  on  such  presen- 
tation, the  tieller  Bhould  leap  over  the  counter  and  knock  him 
down,  surely  such  an  act  would  not  subject  the  bank  to  lia- 
bility. So  one  may  lawfully  enter  a  store  and  deal  with  any 
clerk  with  reference  to  the  purchase  of  goods,  but  if,  on  some 
dispute,  the  clerk  should  commit  assault  and  battery  upon 
him,  the  merchant  would  not  be  responsible  therefor.  Or  if 
one,  on  lawful  business,  should  knock  at  the  door  of  any  pri- 
vate house,  and  on  asking  the  servant  who  answered  the  call 
for  permission  to  see  the  master,  the  servant  should  assault 
and  beat  him,  would  the  master  be  responsible? 

Clearly,  in  all  such  cases,  the  lawfulness  of  the  party's  con- 
duct, and  the  fact  that  the  injury  was  received  while  he  was 
properly  dealing  with  the  servant  as  a  servant,  would  not  suf- 
fice to  bind  the  master,  unless  the  latter  had  expressly  or  im- 
pliedly authorized  the  act,  or  had  been  guilty  of  some  fault  in 
knowingly  employing  so  dangerous  a  servant. 

We  cannot  distinguish  this  case  from  the  one  above  in- 
dicated. 

The  evidence  exonerates  the  defendant  from  any  fault  in  the 
employment  of  Wiley  as  a  porter.  He  had  been  in  their  em- 
ployment for  three  years,  and  during  all  that  time  had  borne 
a  good  character  for  sobriety,  amiability,  and  politeness. 

A  case  quite  similar  to  this  is  found  in  our  own  reports, 
where  the  lock-keeper  of  a  canal,  whose  duties  were  to  keep  the 
locks,  to  open  and  close  them,  and  to  collect  the  tolls,  assaulted 
and  cruelly  beat  an  oyster-trader,  under  the  pretext  that  he  had 
not  paid  his  toll,  and  the  canal  company  was  sued  for  these 
tortious  acts,  but  this  court  rejected  the  demand,  saying: 
"  When  Ian  agent,  losing  sight  of  the  object  for  which  he  is 
employed,  commits  wrong  and  causes  damage,  the  principal 
is  no  more  answerable  for  them  than  any  stranger;  as  to  such 
wrongs,  the  agent  must  be  considered  as  acting  of  bis  own  will, 
and  not  in  the  course  of  his  employment,  or  under  any  im- 
plied authority  of  his  principal":  Ware  v.  Barataria  &  L. 
Canal  Co.,  15  La.  169;  35  Am.  Dec.  189. 

In  another  case  it  was  said:  ^^The  rule  seems  to  be,  that 
when  the  agent,  acting  in  the  capacity  bestowed  upon  him  by 
the  corporation  and  in  the  discharge  of  some  duty  or  employ- 
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ment  directed  by  the  employer  or  incidental  to  his  situation, 
does  an  act  that  causes  damage,  the  corporation  is  responsible; 
but  when  the  agent  does  any  act  of  his  own  free  will,  without 
reference  to  his  functions  as  a  corporate  agent,  the  corporation 
is  not  responsible.  For  example,  if  a  person  should  go  into  a 
banking  house  or  an  insurance  office  and  therQ  get  into  a 
difficulty  or  dispute  in  relation  to  business  of  the  corporation, 
with  an  agent  or  officer,  and  an  assault  and  battery  should 
ensue,  we  suppose  it  would  not  be  seriously  contended  that 
the  bank  was  answerable  in  damages,  unless  there  was  some 
express  recognition  of  the  act":  Etting  v.  Commercial  P'^nh^  7 
Rob.  (La.)  459;  Dyer  v.  Rieley^  28  La.  Ann.  6;  Pierce  on  Rail* 
roads,  279;  Field  on  Corporations,  sec.  524,  623;  Isaacs  t. 
Third  Av.  R.  R.  Co.,  47  N.  Y.  122;  7  Am.  Rep.  418;  Evans- 
viUe  etc.  R.  R.  Co,  v.  JSaum,  26  Ind.  72;  New  Orleans  etc.  R.  B. 
Co.  v.  Harrison,  48  Miss.  112;  12  Am.  Rep.  856;  Flower  t. 
Penn.  R.  R.  Co.,  69  Pa.  St.  210. 

Under  these  views,  while  we  share  plaintiff's  indignation  at 
the  outrage  committed  on  him,  we  cannot  fix  the  duty  of 
reparation  on  the  innocent  defendant,  upon  whom  it  is  not 
imposed  by  the  letter  or  spirit  of  the  law. 

2.  It  is  claimed,  however,  that  if  not  originally  responaible, 
the  defendant  has  ratified  the  act  of  the  porter  by  retaining 
him  in  its  employ  after  knowledge  of  his  conduct. 

It  is  incredible  that  the  company  should  have  intended  to 
approve  or  ratify  such  conduct  as  that  attributed  to  the  porter. 

Ratification  can  only  be  inferred  from  acts  which  evince 
clearly  and  unequivocally  the  intention  to  ratify,  and  not 
from  acts  which  may  be  readily  and  satisfactorily  explained 
without  involving  any  such  intention:  Breaux  v.  Sarvoie^  89 
La.  Ann.  243,  and  authorities  there  cited. 

Now,  in  this  case,  there  were  no  witnesses  to  the  incident, 
except  the  parties  thereto.  They  gave  very  different  accounts 
of  it.  The  defendant,  prompted  by  its  previous  knowledge  of 
tbe  porter,  believed  his  story,  and  did  not  believe  that  of  plain- 
tiff. It  illustrated  the  sincerity  of  its  conviction  by  the  very 
fact  of  retaining  the  porter,  for  if,  after  this  incident,  the  por- 
ter had  again  committed  a  similar  outrage,  defendant  would 
undoubtedly  have  subjected  itself  to  a  much  more  dangerous 
claim  for  damages. 

If  it  honestly  believed  that  the  porter  was  innocent  of  the 
outrageous  conduct  charged  against  him,  his  retention  was, 
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tinder  such  belief,  an  act  of  courageous  justice,  and  certainly 
presents  no  element  of  ratification. 

Nor  is  the  case  affected  by  the  fact  that  the  porter  was  crim* 
tnally  prosecuted  and  convicted  for  assault  and  battery.  His 
K>wn  testimony  was  not,  under  the  law  then  in  force,  admis^ 
«ible  in  that  prosecution.  And  moreover,  he  might  have  been 
^convicted  on  evidence  falling  far  short  of  the  outrage  charged 
by  plaintiff.  The  porter  had  been  discharged  for  other  causes, 
before  the  trial  of  this  suit,  and  we  think  the  defendant  com- 
pany cannot  be  charged  with  ratification  of  such  an  outrage, 
because,  in  the  conflict  between  the  statements  of  the  parties, 
it  believed  its  own  servant,  and  at  all  events,  thought  it  just 
to  preserve  the  status  qtu)  until  the  judicial  determination  of 
the  dispute. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
yerdict  of  the  jury  and  the  judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed,  and  there  be  now  judgment  in 
favor  of  defendant,  and  rejecting  the  demand  of  plaintiff  at 
iuB  cost  in  both  courts. 


Slkefzno-cab  CoMPAKm,  duties  aud  liabilities  of:  PnBman  Paiaee  Oar 
<kK  y.  PoUoek,  69  Tex.  120;  5  Am.  Bep.  31,  and  note  84-^;  and  aeePuUnum 
Paiace  Car  Co,  y.  Bhrman,  65  Miss.  363. 

Whxtheb  Skrvant  did  Tortious  Act  wriH  Vnw  to  his  master's  senrice, 
-or  to  serve  a  purpose  of  his  own,  is  a  question  of  fact  for  the  jury:  Htu9ey  y. 
SaUnad  Co.,  98  N.  C.  34;  2  Am.  Rep.  312,  and  see  note  317,  where  the  oases 
iMaring  on  the  liability  of  the  master  for  the  tortious  act  of  the  seryant  are 
^collected:  Christian  y.  Ltoln,  12&I1L  619. 
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4ak>0DS  Brought  from  Onr  Statr  to  Anothxr  Brooms  Lawful  Objects 
OF  Taxation  in  the  latter  state  the  moment  they  reach  their  destination, 
and  are  there  kept,  ready  and  offered  for  sale,  at  any  point  within  the 
place  of  destination;  and  it  is  immaterial  that  they  remain  unloaded  on 
the  yessel  that  brought  them,  without  being  consigned  to  any  particular 
point  or  to  any  specially  authorised  agent. 

Appeal  from  a  judgment  diBSolving  an  injunction.    The 
'<^nion  Btatee  the  case. 

W.  S.  Benedict^  Beadj  OoodaU^  and  H.  C.  Cage^  for  the  ap- 
pellant 

M.  J.  CwMiinghaiOj  (Utomey^eneralj  and  L.  D.  BeaUy  diatrici 
^iiamey^  for  the  appellee. 
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Bermttdez,  C.  J.  The  plaintiff  company  appeals  from  a 
judgment  dissolving  an  injunction  obtained  by  it,  prohibiting 
the  defendant,  as  ex  officio  state  tax  collector,  from  selling  a 
quantity  of  coal  lying  in  boats  at  a  distance  of  a  few  niile» 
from  Baton  Rouge,  in  the  Mississippi  River,  to  pay  taxes  al- 
leged to  be  due  the  state  thereon. 

The  contention  is,  that  the  very  law  under  which  the  sheriff 
and  tax  collector  presumes  to  act  exempts  the  coal  from  tax- 
ation, as  property  in  transit  for  transportation,  and  not  on  con- 
signment for  sale:  Act  98  of  1886,  p.  133. 

It  is  urged  at  the  same  time  that  any  tax  on  the  coal  which 
is  in  transit  would  violate  the  constitution  of  the  United  Statea 
in  several  particulars,  and  reference  is  made  to  article  1,  sec- 
tion 8,  clause  3,  to  same  article,  section  10,  clause  2,  and  to- 
article  4,  section  2,  clause  1,  and  article  1,  section  9,  clause  5, 
of  that  constitution. 

Unnecessary  pains  have  been  taken  to  establish  the  ele- 
mentary proposition  that  goods  in  transit  from  one  state  ta 
another  cannot  be  lawful  objects  of  taxation  during  their  pas- 
sage or  transportation  in  the  state,  or  through  the  states  lying 
between  that  of  the  origin  and  that  of  the  destination  of  the 
goods. 

This  indisputable  doctrine  was  formally  applied  by  thia 
court  in  a  kindred  case:  Brown  v.  Houstorij  33  La.  Ann.  843; 
and  further  recognized  in  the  recent  case  of  Simmons  Hard- 
toare  Co.  v.  McGuire^  39  Id.  848. 

The  defenses  urged  in  the  present  case,  as  far  as  the  law 
governing  it  is  concerned,  were  offered,  and  considered  in  the 
Brown-Houston  suit,  which  was  carried  by  writ  of  error  to  the 
United  States  supreme  court. 

After  an  exhaustive  examination  of  the  matters  involved, 
that  court,  in  an  elaborate,  considerate,  and  well-reasoned 
opinion,  held  those  defenses  untenable,  and  affirmed  the  judg* 
ment  complained  of. 

The  court  found  and  declared  that  coal  mined  in  Pennsyl- 
vania, and  sent  by  water  to  New  Orleans,  to  be  sold  in  open 
market  there,  for  account  of  the  owners  in  Pennsylvania,  be- 
comes intermingled  on  arrival  there  (New  Orleans)  with  the 
general  property  in  the  state  of  Louisiana,  and  is  subject  to 
taxation  under  the  general  laws  of  that  state,  although  it 
may  be,  after  arrival,  sold  from  the  vessel  on  which  the  trans- 
portation was  made,  and  without  being  landed,  and  for  the 
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purpose  of  being  taken  out  of  the  country  on  a  vesBel  bonnd 
to  a  foreign  port. 

In  a  subsequent  case,  alluding  to  this  ruling,  the  same  court, 
through  the  same  learned  organ,  held  that  such  goods,  having 
arrived  at  their  place  of  destination,  may  be  taxed  in  the  state 
to  which  they  are  carried,  if  taxed  in  the  same  manner  as 
other  goods,  and  not  by  reason  of  their  being  brought  into  the 
the  state  from  another  state,  nor  subjected  to  any  unfavorable 
discrimination:  Coe  v.  Erroly  116  U.  S.  527. 

A  review  of  the  constitutional  articles  invoked,  and  of  the 
whole  jurisprudence  on  the  subject,  and  mature  consideration 
of  the  recent  rulings  just  mentioned,  force  upon  the  mind  the 
irresistible  conclusion  that  by  ''goods  in  transit,"  protected 
from  all  state  and  municipal  taxation,  is  meant  goods  moving 
from  one  state  to  another,  although  delayed  in  transportation, 
and  that  such  goods  become  lawful  objects  of  such  taxation  the 
moment  they  reach  their  destination,  and  are  there  kept  ready 
and  offered  for  sale  at  any  point  within  the  place  of  destina- 
tion. 

Such,  indeed,  is  the  formal  announcement  of  the  supreme 
court  of  the  United  States  in  the  Brown-Houston  case,  114 
U.  S.  622,  in  which  the  following  language  occurs:  "  It  cannot 
be  seriously  contended,  at  least  in  the  absence  of  any  congres* 
eional  legislation  to  the  contrary,  that  all  goods  which  are  the 
product  of  other  states  are  to  be  free  from  taxation  in  the  state 
to  which  they  may  be  carried  for  use  or  sale":  Page  633. 

Looking,  now,  into  the  facts  of  this  case,  it  appears  that  the 
coal  in  question  was  sent  down  the  Mississippi  River  to  sup- 
ply the  Louisiana  trade;  that  it  reached  its  destination,  and 
was  there  offered  for  sale,  and  sold  in  part. 

The  facts,  if  true,  that  the  coal  was  and  is  kept  on  board  the 
flats  which  carried  it,  was  not  unloaded,  and  not  consigned  at 
this  or  that  point  to  any  specially  authorized  agent,  are  im- 
material. It  is  enough  that  it  was  in  the  charge  and  custody 
of  one  or  more  persons  who  had  the  power  to  sell  it,  and  who 
have  disposed  of  it  in  part,  and  are  ready  to  do  so  further. 

Judgment  aflBrmed. 

Taxation  —  Where  Personal  Property  may  be  Taxed:  Mills  y.  Th&m- 
ion,  26  HI.  300;  79  Am.  Dec.  377,  and  note  37S;  Irvin  v.  New  Orleans  etc 
R.  R.  Co,,  04  111.  105;  34  Am.  Rep.  208.  Chattels  purchased  in  one  state  by 
the  citizen  of  another,  and  remaining  in  the  former  to  be  finished,  is  taxabU 
ID  the  former:  Standard  Oil  Co.  v.  Combs,  96  Ind.  179;  49  Am.  Rep.  156. 
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State  v.  Powell. 
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BciRETiBs  ON  OFndAL  BoNDs  CANNOT  SsT  UP  Laohes  OB  OmflacoRa  or 
Otheb  Offiokbs  of  the  state  as  a  groand  of  discharge  of  their  own 
liability;  nor  is  the  ineligibility  or  disqualification  of  their  principal 
any  defense  to  an  action  against  them  on  his  bond. 

Ckrtitied  Extracts  from  Books  of  Auditor  of  Pitblic  Accottnts  are 
Admissible  in  evidence  in  an  action  on  the  bond  of  a  defaulting  tax 
collector,  and,  as  public  records  kept  under  the  requirements  of  the  law« 
they  furnish  full  prima  facie  proof. 

Tax  Collector  is  Properly  Charged  with  Sum  Total  of  Tax  Rolls 
AND  Licenses,  which  he  can  only  offset  by  legal  vouchers  for  l^gal  pay- 
ments, and  by  a  delinquent  list  in  due  form.  He  is  presumed  to  have 
collected  all  that  is  on  bis  roll  and  his  number  of  licenses. 

Tax  Collector  and  his  Sureties  cannot  Claim  CREDira  not  Eh- 
TERED  IN  Auditor's  Account.  They  are  required  by  law  to  make 
their  settlements  with  the  auditor,  and  to  see  that  any  oflEsete  to  which 
they  are  entitled  are  entered  on  his  books,  and  if  they  fail  to  do  ao^  they 
must  suffer  the  loss. 

Payments  by  Tax  Collector  on  Account  of  Pregbdinq  Tears  will 
NOT  Release  his  Sureties  from  liablity  for  moneys  collected  by  him 
during  the  term  for  which  they  are  boimd.  Such  an  application  of  the 
funds  collected  by  him  is  as  much  a  misappropriation  as  if  he  had  need 
them  in  the  payment  of  his  private  debts. 

Power  of  Attorney  to  Bind  Constituent  on  "any  bond  whataoerer "  is 
an  express  and  special  authority  to  bind  the  oomrtitoent  on  a  partienlar 
bond.  The  term  "special,"  as  used  in  the  code,  does  not  require  a  spe- 
cial authority  for  each  particular  act. 

Action  on  an  official  bond.    The  opinion  Btates  the  oaae. 

C.  S.  and  W.  0.  Wyly^  for  the  appellant 

F.  F.  and  J.  W.  Montgomery^  J.  M,  Kennedy^  and  WhUe  oiMt 

SaunderSj  for  the  appellees. 

Fenneb,  J.  M.  S.  Powell  was  elected  as  sheriff  and  ex  offi- 
cio  tax  collector  in  1884,  and  was  commissioned  and  qualified 
as  such  on  June  16,  1884,  for  the  full  term  of  four  years.  In 
June,  1885,  he  absconded,  and  was  declared  a  defaulter  to  the 
state  and  parish  for  a  large  amount  of  taxes  not  accounted 
for. 

The  present  action  is  brought  against  him  and  the  sureties 
on  his  official  bond.  A  separate  judgment  was  rendered 
against  his  succession,  he  having  died  after  suit  was  instituted, 
for  the  amount  claimed,  without  prejudice  to  the  rights  and 
defenses  of  the  sureties  as  to  whom  the  case  was  subsequentlj 
tried,  resulting  in  a  judgment  in  their  favor. 

The  sureties,  admitting  their  signatures  to  the  bond,  filed  a 


March,  1888.]  State  v.  Powell.  523 

general  denial  as  to  all  other  matters,  and  also  certain  special 
defenses. 

We  will  first  consider  the  special  defenses,  which  go  to  the 
root  of  the  action,  viz. :  — 

1.  They  show  that  Powell  had  held  the  same  office  during 
several  previous  years,  having  been  elected  as  his  own  suc- 
cessor; that  he  had  been  a  defaulter  to  the  state  in  each  of 
said  years;  that  the  law  of  the  state  required  the  auditor  of 
public  accounts  to  publish  annually  the  names  of  all  de- 
faulters; that  the  auditor  failed  to  make  such  publication; 
that  by  reason  thereof  the  fact  of  his  previous  defalcations 
was  concealed  from  them;  and  that  they  signed  the  bond 
through  error  in  ignorance  of  this  fact,  which,  if  they  had 
known,  would  have  prevented  them  from  signing  the  same. 

2.  That  under  article  171  of  the  constitution,  the  said  Powell, 
by  reason  of  his  aforesaid  defalcation,  was  ineligible  to  the 
office  of  sheriff,  and  that,  having  been  elected  and  commis- 
sioned in  violation  of  a  constitutional  prohibition,  the  bond  is 
invalid  and  void. 

These  defenses  are  utterly  unavailing.  It  has  been  so  often 
held  that  sureties  on  the  bond  of  an  officer  cannot  avail  them- 
selves of  laches  or  omissions  of  other  officers  in  the  perform- 
ance of  duties  imposed  by  law  as  a  ground  of  discharge  of 
their  own  liability,  and  that  the  ineligibility  or  disqualifica- 
tion of  their  principal  is  no  defense,  that  a  mere  quotation  of 
the  precedents  is  an  all-sufficient  disposition  of  those  defenses: 
Board  v.  Judice,  39  La.  Ann.  896;  St.  Helena  v.  Burion^  35  Id. 
621;  Board  of  School  Directors  v.  Brown,  33  Id.  383;  State  v. 
Blohm,  26  Id.  538;  Mayor  v.  Merritt,  27  Id.  568;  State  v.  Breed, 
10  Id.  491;  State  v.  Dunn^  11  Id.  649;  StaU  v.  Hayes,  7  Id. 
118;  Duncan  v.  StaU,  7  Id.  377;  Mayor  v.  Blache,  6  La.  500. 

The  case  last  cited  learnedly  and  scientifically  disposes  of 
the  defense  of  error,  based  on  concealment  or  failure  to  give 
notice  of  prior  defalcations. 

The  state's  claim  is  based  upon  and  sustained  by  certified 
extracts  from  the  books  of  the  auditor  of  public  accounts. 
The  admissibility  and  sufficiency  of  such  evidence  are  dis- 
puted by  defendants;  but  it  is  well  settled  that  they  are  offi- 
cial records,  kept  under  requirements  of  law,  and  as  such  are 
admissible  and  furnish  full  prima  facie  proof:  State  v.  Ma^terSy 
26  La.  Ann.  268;  State  v.  McDonnell,  12  Id.  741. 

It  is  even  expressly  provided  by  law  that  such  certified 
statements  shall  be  held  sufficient  evidence  for  the  finding  of 
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an  indictment  against  a  delinquent  tax  collector,  and  ^' shall  be 
read  in  evidence  against  the  accused  on  the  trial  of  the  case": 
Act  No.  107  of  1884,  sec.  11. 

As  to  the  nature  and  effect  of  these  statements,  the  court 
lias  said:  ^'The  process  of  computing  debits  and  credits  on  a 
tax  collector's  account  is  very  simple.  He  is  charged  with  the 
sum  total  of  the  rolls  and  of  the  licenses,  and  it  is  for  him  to 
offset  these  by  legal  vouchers  for  legal  payments,  and  by  a 
delinquent  list  in  due  form.  The  tax  collector  is  presumed 
to  have  collected  all  that  is  on  his  roll  and  his  number  of 
licenses,  and  if  he  does  not  settle  by  a  given  day,  he  is  a  de- 
faulter ipso  facto.  Everything  is  presumed  against  him.  He 
is  prima  facie  liable  for  the  whole  amount  of  the  assessment 
roll,  and  the  onvs  of  proof  is  upon  him  to  show  discharge,  pay<* 
ment,"  etc.:  Police  Jury  v.  Brookahier,  31  La.  Ann.  736;  State 
V.  Gxiilheau,  37  Id.  718;  Vermillion  v.  ComeaUj  10  Id.  695; 
Scarborough  v.  Stevens j  3  Rob.  (La.)  147. 

The  defendants  have  failed  to  furnish  any  legal  vouchers 
whatever  to  show  any  offsets. 

They  set  up  that  in  February,  1885,  Powell  made  large  pay- 
ments to  the  state  treasurer,  which  they  claim  were  made  out 
of  moneys  collected  from  the  taxes  and  licenses  of  1884,  and 
they  produce  the  treasurer's  receipts.  These  receipts  show  a 
certain  amount  paid  on  account  of  taxes  and  licenses  of  1884, 
which  credits  are  duly  entered  and  allowed  in  the  auditor's 
certified  accounts  herein  sued  on.  The  balance  of  the  pay* 
ments  are  expressly  imputed  by  the  receipts  themselves  to 
taxes  and  dues  of  previous  years.  How  can  defendants  con- 
tradict the  receipts  offered  in  evidence  by  themselves?  and  of 
what  avail  would  such  contradiction  be?  The  payments  so 
imputed  operated  a  discharge  of  the  dues  to  which  they  are 
imputed,  and  how  can  they  have  the  double  effect  of  dis- 
charging others  to  an  equal  amount? 

This  court  has  expressly  held  that  sureties  are  not  released 
because  the  collections  covered  by  their  bond  have  been  paid 
by  the  sheriff  into  the  treasury  on  his  account  for  a  preceding 
year. 

"  The  disposition  of  it,  alleged  by  the  defendants,"  says  the 
court,  *'was  as  much  a  misappropriation  as  if  he  had  used  it 
in  the  payment  of  his  private  debts'*:  State  v.  Hayes^  7  La. 
Ann.  121. 

The  defendants  further  allege  that  the  blank  licenses,  with 
which  Powell  was  charged  to  the  amount  of  $5,592.60,  were 
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never  used  by  him,  but  were  turned  over  by  his  deputy  to  Lis 
succeBsor  in  office,  —  I.  C.  Base,  —  for  which  sum  they  claim 
credit.  The  only  word  of  evidence  in  the  record  with  regard 
to  this  important  allegation  is  this  statement  by  Bass  as  a  wit- 
ness: '^  T.  J.  Powell  was  in  charge  as  deputy  when  I  took  pos- 
eession.  He  turned  over  to  me  in  blank  state  licenses  for  the 
year  1885,  $5,592." 

There  is  nothing  to  show  that  this  turning  over  was  ever  re* 
ported  to  the  auditor;  that  Bass  was  ever  charged  with  them; 
what  he  did  with  them,  whether  he  disposed  of  or  accounted 
for  them.  If  they  had  been  returned  to  the  auditor,  or  charged 
to  Bass,  or  otherwise  accounted  for  to  the  state  in  any  manner, 
the  auditor's  books  would  show  it,  and  that  was  the  source  to 
which  defendants  should  have  looked  for  proof  that  this  valid 
charge  against  their  principal  had  been  legally  accounted  for. 
Not  only  have  they  failed  to  bring  such  proof,  but  they  have 
not  even  produced  the  blank  licenses,  which,  for  aught  that 
appears,  may  have  been  used  and  never  accounted  for  to  the 
state.  It  was  to  the  state  that  Powell  was  bound  to  account, 
and  he  failed  to  do  so.  When  he  absconded,  the  law  provided 
that  ^'  his  sureties  sball  be  authorized  to  take  into  their  hands 
the  list  of  taxes  remaining  unpaid,  and  hold  the  same  until 
his  successor  is  appointed  and  qualified,  when  the  sureties 
shall  immediately  make  a  final  settlement  with  the  auditor  as 
provided  by  law  ":  Act  119  of  1882,  sec.  83.  They  have  failed 
to  make  this  settlement,  and  cannot  dispute  the  indebtedness 
as  charged  on  the  auditor's  books  upon  such  utterly  insuffi* 
cient  evidence. 

The  same  reasons  apply  to  reject  their  claims  to  credits  on 
account  of  taxes  collected  and  property  adjudicated  to  the 
state  for  taxes  of  1884,  by  the  successor,  Bass.  There  is  no 
proof  that  the  state  received  any  account  of  these  collections 
from  any  source,  and  it  is  to  the  state  that  the  account  is  due. 

If  it  be  true  that  the  state  recovers  by  our  judgment  more 
than  she  is  entitled  to,  she  is  the  fountain  of  justice,  and  de- 
fendants may  find  relief  by  application  to  the  other  depart- 
ments of  her  government;  but  we  must  hold  that  they  have 
failed  to  establish  these  offsets  by  any  competent  evidence. 

We  find  in  the  record  an  admission  that  defendants  are  en- 
titled to  credits  on  the  amount  claimed  in  the  sums  seventy* 
eight  dollars  and  sixty-five  dollars,  and  shall  allow  them. 

8.  One  of  the  sureties,  Mrs.  Steinhardt,  interposes  a  denial  of 
her  liability  on  the  bond,  because  her  name  as  surety  thereon 
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was  signed  by  an  agent  without  legal  authority.  The  power 
of  attorney  under  which  the  agent  acted  is  the  broade.'^t  and 
most  complete  that  could  be  imagined.  It  seems  to  have  been 
framed  to  confer  upon  the  agent,  not  only  every  possible  gen- 
eral power,  but  to  confer  expressly  and  specially  every  power 
for  the  exercise  of  which  the  code  requires  that  the  authority 
shall  be  express  and  special.  One  has  only  to  read  it  with  the 
articles  of  the  code  before  him  to  discover  that  it  was  drawn 
with  direct  reference  thereto,  and  with  the  plain  intention  of 
conferring  upon  the  agent  every  possible  power,  in  manner  and 
form  as  the  code  provides. 

We  make  the  following  extract  from  the  powers  granted: 
"  To  draw,  indorse,  or  accept  bills  of  exchange,  promissory 
notes,  or  bank  checks;  to  bind  the  said  appearer  upon  or  to 
any  bond,  obligation,  contract,  or  agreement  whatsoever,  either 
as  principal  or  as  surety  thereto  or  thereon;  and  to  sign  the 
same  for  her  and  in  her  name,  either  as  such  principal  or 
surety,  as  the  case  may  be." 

Her  counsel  quotes  Copley  v.  Flinty  6  Rob.  (La.)  56.  In  that 
case  the  power  granted  was  to  make  and  indorse  notes,  drafta, 
etc.,  and  the  court  held  that  such  a  power  did  not  include  au- 
thority to  bind  the  principal  as  surety  to  a  contract,  saying: 
"  An  authority  to  indorse  notes  or  drafts  is  different  from  one 
to  bind  the  constituent  as  surety  in  solido,^'  Considering  that 
the  power  to  bind  as  surety  is  not  mentioned  among  the  acts 
specially  noted  in  C.  C.  2997,  but  is  only  included  under  tBe 
general  final  clause  thereof,  it  seems  clear  that  this  mandate 
was  drawn  especially  to  meet  the  ruling  in  Copley  v.  Flinty  by 
adding  the  special  power  to  bind  as  surety.  We  have  consid- 
ered all  the  other  authorities  quoted,  but  none  of  them  meet 
the  exigencies  of  this  case. 

An  express  and  special  power  to  bind  the  constituent  as  surety 
on  ^'  any  bond  whatsoever"  is  an  express  and  special  authority 
to  bind  her  on  this  particular  bond.  The  contention  that  the 
term  '*  special,"  as  used  in  the  code,  requires  a  special  authority 
for  each  particular  act,  is  unreasonable  and  unsupported  by 
any  authority,  and  would  defeat  the  purposes  of  mandates; 
since,  if  the  constituent  were  required  to  grant  a  new  author- 
ity for  each  particular  act,  he  might,  with  less  inconvenience^ 
perform  the  act  himself. 

If  her  agent  has  abused  the  trust  oonfided  in  him,  she,  being 
•iii  /ttfisy  deliberately  invested  him  with  the  pow«r,  and  it  is 
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just  that  she  should  bear  the  loss  rather  than  the  state,  which 
accepted  his  action  under  her  express  and  special  mandate. 

In  framing  the  decree,  we  shall  follow  the  precedent  in  Tevr 
Umia  Bank  v.  Wagner^  83  La.  Ann.  732. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  annulled,  avoided,  and  reversed ;  and 
it  is  now  adjudged  and  decreed  that  the  state  of  Louisiana 
have  and  recover  judgment  against  the  defendants  severally, 
to  wit,  Fred  O.  Bernard,  William  D.  Bell,  Nathaniel  Hough- 
ton, Jason  Hamilton,  Frank  D.  Rago,  Victor  M.  Purdy,  Oliver 
M.  Cherry,  Zachariah  Goldenburg,  Alfred  Lewis,  John  W. 
Montgomery,  and  Mrs.  Henrietta  Bteinhardt,  in  the  sum  of 
$15,818.92,  with  five  per  cent  per  month  interest  thereon  from 
September  25, 1885,  less  any  amount  that  may  have  been  col- 
lected under  Uie  judgment  against  the  succession  of  M.  S.  Pow- 
ell; the  said  judgment  to  be  operative  against  said  defendants 
Bernard,  Bell,  and  Houghton  up  to  the  sum  of  one  thousand 
dollars  each,  and  no  more;  against  Hamilton  and  Rago  up  to 
the  sum  of  five  hundred  dollars  eaqh,  and  no  more;  against 
Purdy,  Cherry,  Ooldenburg,  and  Lewis  up  to  the  sum  of  two 
thousand  dollars  each,  and  no  more;  against  the  said  Mont- 
gomery up  to  the  sum  of  three  thousand  dollars,  and  no  more; 
and  against  Mrs.  Henrietta  Steinhardt  up  to  the  sum  of  five 
thousand  dollars,  and  no  more, —  with  the  stipulation  that  there 
shall  be  but  one  satisfaction  of  the  entire  amount  due  plaintiff, 
defendants  and  appellees  to  pay  costs  in  both  courts. 


Ensor  ov  Bboeift8»  EntedbIi  etc»  made  by  pnblio  offioen,  m  eTidanot 
against  their  sureties:  Cokman  v.  Fike  Cdmn^,  83  Ala.  326;  8  Am.  St.  Be^ 
746,  and  note  749, 750. 

LiABnjTT  OF  SoBXTiEs  ON  OFFICIAL  BoND  for  moneys  received  by  their - 
principal  in  former  term:  Morley  ▼.  Town  qf  MetamorOt  78  lU.  894;  20  Am. 
Rep.  26G;  Fnrfafi  v.  0^  24  Wis.  618;  1  Am.  Bep.  199;  VanSickel^.  ComU^ 
i^B^falo,  13  Neb.  103;  42  Am.  Rep.  753. 
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Johnson  &  Go.  v.  Boioe.  Fbellsbn  v.  Witkowski. 

[40  LOUUIAITA  AKHUAL^  27&] 
HUSBAITD    OAKNOT    TiSTIFr    WHXRB    HIS  Wm  HA8  IlTTBanr   imrolTCd    ID 

the  litigation. 

Sale  of  Judomsnt  Impuis  Warrahtt  of  ExnTBHOB  or  Dibt  eridenoed 
by  the  judgment,  at  the  time  of  the  transfer,  and  if  the  jndgment  was 
not  then  in  existence  as  a  claim,  the  vendor  will  be  boond  to  restore  the 
price  to  the  purchaser. 

NonuB  OF  Transfbb  of  JuDOMEirr  must  bb  Given  to  Jusgiodit  Dbbtob, 
unless  it  be  clearly  shown  that  he  had  knowledge  of  the  transfer,  and  if 
he  settles  with  his  creditor  before  notification  or  knowledge  of  the  trans- 
fer, he  is  discharged  from  the  debt.  The  mere  filing  of  the  transfer 
among  the  papers  in  the  suit,  and  the  recording  of  it  in  the  books  of  the 
parish  recorder,  are  not  equivalent  to  the  notice  required  by  law. 

Actions  to  revive  judgment  and  to  suspend  execution. 
The  opinion  states  the  cases. 

W.  0.  Wylyj  for  the  appellant. 

/.  M.  Kennedy^  and  C.  J.  and  1, 8.  Boatner,  for  the  appellee. 

Bermudez,  C.  J.    The  object  of  the  first  suit  is  to  revive  a 
judgment,  and  that  of  the  second  is  to  suspend  the  execution 
of  that  judgment  meanwhile, 
ment  has  been  extinguished. 

The  ground  of  resistance  by  the  defendant  is  that  the  judg- 

From  a  judgment  refusing  to  revive  and  perpetuating  the 
injunction,  this  appeal  is  taken. 

It  appears  that  the  judgment  sought  to  be  revived  was  ren- 
dered on  notes  in  favor  of  C.  F.  Johnson  &  Co.  It  is  claimed 
that  subsequently  it  was  transferred  by  that  firm  in  liquida- 
tion by  one  of  its  members  to  Mrs.  Witkowski,  who,  it  is  al- 
leged, was  the  owner  of  the  notes. 

Since  the  institution  of  the  present  proceedings  and  joining 
of  issue,  Mrs.  Witkowski  has  transferred  all  her  rights  in  and 
to  the  judgment  to  one  Herman  Wilczinski,  who  by  order  of 
court  was  substituted  to  her,  and  permitted  to  proceed  in  the 
prosecution  and  defense  of  the  two  suits. 

Frellsen,  one  of  the  defendants  in  the  original  suit,  and  who 
is  the  plaintiff  in  injunction  proceeding,  contends  that  the  al- 
leged transfer  of  the  judgment  by  Johnson  &  Co.  to  Mrs.  Wit- 
kowski is  null  for  various  reasons,  and  that  even  were  it  valid, 
it  is  barren  of  effect  because  it  was  not  notified  to  him.  He 
therefore  concludes  that  the  settlement  which,  in  ignorance  of 
that  transfer,  he  avers  to  have  since  made  with  Johnson  &  Cat 
has  discharged  him  from  the  debt. 
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On  the  trial,  the  ostensible  plaintiff  by  substitution,  Wil- 
^zinski,  offered  as  a  witness,  Simon  Witkowski.  Objection  was 
made  on  the  ground  of  his  being  the  husband  of  Mrs.  Wit- 
kowski, the  first  transferee,  who  had  an  interest  at  stake  in 
the  suit 

The  objection  was  answered  by  saying  that  as  Mrs.  Wit- 
kowski had  ceased  to  have  any  interest  involved,  in  conse- 
quence of  her  transfer  of  her  rights  in  the  suit,  the  opposition 
was  groundless. 

The  district  judge  sustained  the  objection,  and  refused  to 
allow  the  witness  to  be  heard.  There  was  no  error  in  the 
ruling. 

Mrs.  Witkowski  appears  to  have  sold  by  authentic  act  to 
Herman  Wilczinski  all  her  rights  in  and  to  the  judgment, 
and  the  two  cases  for  the  reviving  of  the  same  and  for  an  in- 
junction, above  mentioned,  and  all  other  suits  growing  there- 
from, etc. 

Upon  production  of  this  act,  an  order  was  obtained,  as  already 
Baid,  to  substitute  Wilczinski  to  Mrs.  Witkowski,  after  issue 
had  been  joined  in  the  two  cases. 

The  sale  of  these  rights  by  Mrs.  Witkowski,  though  the  same 
be  unexpressed  in  the  act,  implied  a  warranty  of  the  existence 
-of  the  debt,  evidenced  by  the  judgment,  although  it  did  not 
include,  as  a  matter  of  course,  that  of  the  solvency  of  the 
debtor,  for  this  has  to  be  specially  stipulated:  R.  C.  C.  2646, 
2647. 

It  therefore  follows  that,  as  she  was  a  warrantor  of  the 
existence  of  the  judgment  debt  sold  to  Wilczinski,  she  had 
an  interest  at  issue,  which  existence  was  denied  in  the  suit  to 
revive.  It  is  manifest  that  if  the  ground  urged  by  Frellsen 
is  well  taken,  viz.,  that  the  judgment  debt  had  been  extin- 
guished, Mrs.  Witkowski,  as  warrantor  of  that  claim,  would 
be  liable  for  reimbursement  to  her  evicted  vendee:  R.  C.  C. 
2500,  sec.  9;  ToUr  v.  Stoayzey  2  La.  Ann.  880;  Corcoran  v.  iZtd- 
deUy  7  Id.  268;  Rutherford  v.  Hennen,  13  Id.  336. 

This  would  be  the  case  even  if  she  had  known  or  strongly 
suspected  the  insolvency  of  the  debtor  at  the  time  of  the  as- 
flignment;  for  then  the  law  provides  that  the  contract  would 
be  rescinded,  and  the  assignee  compelled  to  restore  the  price: 
R.  C.  C.  2649. 

As  Mrs.  Witkowski  had  an  interest  involved  in  the  litiga- 
tion, consisting  iu  the  recognition  and  maintenance  of  the 
'debt,  the  existence  of  which  she  had  warranted,  it  is  clear 

Am.  St.  Bbp.,  Voxn  vm.  — M 
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that  her  huBband  could  not  be  permitted  to  testify,  either  for 
or  against  her:  R.  C.  G.  2281. 

The  record  contains  another  bill  to  testimony  affecting  the 
genuineness  of  Mrs.  Witkowski's  signature  to  the  transfer  to 
her,  but  the  view  which  we  have  taken  respecting  that  instm* 
ment  renders  it  useless  to  pass  upon  that  bill. 

The  next  question  to  be  considered  is,  whether  the  judg- 
ment sought  to  be  revived,  and  the  execution  of  which  is 
enjoined,  was  or  not  extinguished  previous  to  notice  or  knowl- 
edge of  the  transfer  to  her. 

Frellsen  strenuously  charges  the  nullity  of  the  transfer 
which  was  apparently  made  of  the  judgment  by  the  original 
plaintiffs  to  Mrs.  Witkowski,  and  urges  in  support  several 
grounds,  which  it  is  needless  to  consider. 

Admitting  that  the  transfer  was  truly  and  legally  made,  it 
does  not  follow  that  from  that  fact  the  settlement  which  Frell- 
sen claims  to  have  made  with  those  plaintiffs  previous  to 
knowledge  has  not  discharged  him. 

The  transfer,  in  order  to  invalidate  that  settlement,  ought 
to  have  been  notified  by  the  original  plaintiff,  or  at  least  by 
the  subrogee  to  the  judgment  debtor. 

The  law  on  the  subject  formally  declares  that  if,  previous  to 
the  notice  having  been  given  of  the  transfer,  either  by  tho 
transferrer  or  the  transferee,  the  debtor  should  have  made 
payment  to  the  former,  he  will  be  discharged  from  the  debt: 
R.  C.  C.  2644. 

In  answer  to  this  defense,  Mrs.  Witkowski  retorts  that  Frell- 
sen had  notice  of  her  title  to  the  judgment  at  the  time  of  tho 
alleged  settlement  by  him  with  Johnson  &  Co.  (March  9, 
1878),  because  the  act  of  subrogation  to  the  judgment  was 
and  had  been  on  file  and  in  the  papers  of  the  suit,  and  also 
been  duly  recorded.     She  alleges  no  other  notice. 

Conceding  this  to  be  true,  it  does  not  follow  that  the  filing 
and  recording  are  in  law  equivalent  to  the  notice  required  by 
the  code,  which  must  consist  in  something  more. 

The  law  does  not  require  any  particular  form  of  notice,  but 
it  demands  that  notice  be  given.  The  object  of  the  notice  is 
as  well  for  the  protection  of  the  transferee  as  for  that  of  the 
debtor,  in  order  to  prevent  an  improper  payment,  thus  secur- 
ing the  rights  of  the  transferee  to  payment,  and  those  of  the 
debtor- against  loss,  and  to  a  legal  discharge  in  case  of  pay- 
ment or  settlement.  It  matters  not  in  what  manner  knowl- 
edge of  the  transfer  is  brought  home  to  the  debtor,  provided  it 
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be  clearly  shown  (hat  he  knew  that  his  former  creditor  was 
diyeeted  of  his  right,  and  that  such  knowledge  was  properly 
conveyed.  The  notice  or  knowledge  was  indispensable:  Reeves 
Y.  Bwion,  6  Mart.,  N.  S.,  286;  Stylee  v.  McNeiPa  Heirs,  6  Id. 
297;  QiXUU  v.  Landie,  17  La.  471;  Bach  y.  Twogood,  18  Id.  414; 
Siiuiceeaum  of  Ddaedzej  8  Rob.  (La.)  259;  Flint  v.  Franklin,  9 
Id.  207;  Bwal  of  St.  Mary  v.  MoHon^  12  Id.  409;  Plympton 
T.  PresUmj  4  La.  Ann.  856;  Blondin  y.  Chrisiophe,  13  Id.  824; 
SvHin  V.  Moore  J 14  Id.  838;  Dockham  v.  City  of  New  Orleans^ 
26  Id.  802. 

It  has  consequently  IjjBen  held  that  the  record  of  an  assign- 
ment in  the  office  of  a  parish  judge  is  not  notice  sufficient  to 
bind  third  persons:  Thomas  v.  Oallihan^s  Heirs,  5  Mart.,  N.  8., 
181;  and  that  knowledge  in  the  judgment  debtors'  attorney 
of  record  of  the  assignment  of  the  judgment  is  not  sufficient 
notice:  AdavM  y.  Henning,  9  La.  Ann.  225. 

The  transfer  in  question  to  Mrs.  Witkowski  purports  to  have 
been  made  on  December  27,  1876.  It  is  not  claimed  or  shown 
that  it  was  in  any  manner  notiBed  to  Frellsen,  or  that  he  had 
any  knowledge  of  it  previous  to  the  institution  of  the  suit  to 
revive.  The  consequence  of  the  omission  is,  therefore,  under 
the  very  terms  of  the  law,  that  if  Frellsen  has  made  any  set- 
tlement with  Johnson  &  Co.,  who  had  obtained  against  his 
firm,  his  partner,  and  himself  in  solido  the  judgment  in  ques- 
tion, before  he  had  any  knowledge  of  the  transfer  to  Mrs. 
Witkowski,  he  has  satisfied  his  debt,  and  that  neither  Mrs. 
Witkowski  nor  her  transferee  can  obtain  a  revival  of  the  judg* 
ment. 

Now,  the  evidence  is  clear  that  on  March  9, 1878,  Frellsen 
made  a  settlement  with  Charles  F.  Johnson  &  Co.,  by  which, 
in  consideration  of  the  amount  acknowleged  to  have  been  paid, 
he  was  discharged  by  them  of  all  claims  against  him,  whether 
included  or  not  in  the  account  on  which  the  receipt  and  dis- 
charge was  signed  by  P.  Prudhomme,  the  partner  who  repre- 
sented with  authority  the  partnership  in  liquidation  in  the 
transaction. 

The  objection  that  Frellsen  cannot  claim  a  discharge  under 
article  2644,  R.  C.  C,  because  such  is  obtained  only  on  pay- 
ment, and  not  at  all  on  compromise,  has  no  force. 

A  creditor,  if  he  choose,  can  extinguish  part  of  his  claim  by 
remission,  and  accept  payment  of  the  debt,  as  reduced,  in  full 
of  what  it  previously  was.  A  part  payment  discharges,  as  well 
as  a  payment  in  full,  by  consent  of  parties:  R.  G.  G.  218Q. 
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These  views  relieve  us  from  passing  on  the  title  of  Mrs.  Wit- 
kowski  to  the  notes  on  which  the  judgment  was  obtained,  and 
on  the  question  of  her  obligation  to  account  for  the  property 
originally  seized  when  the  suit  was  brought,  and  which  was 
released  on  a  bond  signed  by  her  as  surety. 

We  therefore  conclude  that,  as  the  judgment  sought  to  be 
revived  and  executed  was  satisfied  and  extinguished  previdu 
to  notice  and  knowledge  of  the  transfer  to  Mrs.  Witkowiski, 
the  finding  of  the  lower  court  must  be  maintained. 

Judgment  affirmed. 

Husband  is  Incompetent  Witness  for  wife  in  a  civil  suit  in  whidi  ibs 
U  a  party:  Cranvtr  ▼.  Rrford,  17  N.  J.  £q.  367;  90  Am.  I>ec  594.  And  a 
Btatate  removing  the  disability  of  witnesses  on  the  gronnd  of  interest  does 
not  render  the  husband  and  wife  competent  witnesses,  the  one  for  or  againsfc 
the  other,  even  as  to  matters  not  confidential:  Ote  v.  ScoUi  48  Tex.  510;  28 
Am.  Rep.  331. 

Whebb  Judgment  Creditor  Assigns  Judgment,  and  the  jndgmsBt 
debtor,  without  notice  of  the  assignment,  afterwards  pays  the  amount  thereol 
voluntarily  to  the  sheriff  upon  being  served  with  garnishee  process,  the  righti 
of  the  assignee  are  not  affected,  and  he  may  still  enforce  the  judgment:  BraiBm 
T.  Ayrf,  33  Cal.  525;  91  Am.  Deo.  655;  and  see  IteU  v.  Lwbm^  17  Io«a»  608; 
85  Am.  Deo.  573,  and  note  576,  as  to  the  assignee's  rights. 
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To  Intokb  Jurisdiction   of  Supreme   Court  under  Csbtiorabi 

Prohibition,  Relator  must  Establish  one  of  three  things:  1.  Tluift 
the  proceedings  are  infected  with  some  fatal  irregularity  rendering  tiMfla 
absolutely  void;  or  2.  That  the  jurisdiction  of  the  canse  did  not  beloiif 
to  the  court  which  assumed  it,  but  to  a  different  oonrt;  or  3.  That  the 
cause  is  of  a  nature  jurisdiction  of  which  is  denied  to  any  court,  becaoss 
not  within  the  limits  of  judicial  power. 

Mandamus  Lies  to  Ck>MFEL  Constttutional  ExscurrTS  OFncEBa  lo 
Perform  Duties  required  of  them  by  law. 

Public  Officers  Charged  with  Spboifio  Ministerial  Duties  in  Elio> 
TION  Matters  may  be  compelled  by  mandamtu  to  perform  such  dntiea. 

Registrar  Required  by  Law  to  Appoint  Commissioners  Ten  Date 
before  Election,  and  to  publish  them  six  days  before  the  election,  who 
has  violated  his  legal  duty  in  the  selection  of  such  commissioners,  maj 
be  compelled  by  mandamua  to  undo  or  to  correct  what  ho  has  dooo. 
The  object  of  the  law  requiring  him  to  act  a  certain  time  before  the  oIm>> 
tion  is  to  afford  an  opportunity  to  correct  any  violation  of  his  dn^ 
which  he  may  oommit. 

BupERTisoRT  Jurisdiction  or  Supreme  Court  is  DiarnNcr  from  rb  A»> 
pellatb  J  URisDiCTioN,  and  questions  determinable  by  it  in  the  ezofoao 
of  the  latter  only  cannot  be  considered  by  it  in  a  prooeading  iavokag 
the  exercise  of  the  former  jurisdiction. 
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CsBTiOBABi  and  pFohibition.    The  opinion  states  the  case. 

E.  D.  WhiU,  E.  H.  MeCaUb,  and  W.  H.  RogerSj  for  the 

Telator. 

• 

Fenneb,  J.  Relator  invokes  the  exercise  of  our  supervisory 
jurisdiction,  by  means  of  the  extraordinary  writs  of  prohibi- 
tion and  certiararij  to  declare  the  nullity  of  a  certain  judg- 
ment rendered  by  the  respondent  judge,  and  to  prohibit  him 
from  further  proceeding  in  execution  thereof. 

The  judgment  complained  of  was  rendered  in  a  mandamus 
proceeding  brought  before  the  civil  district  court  by  Henry  C. 
Warmoth  and  other  Republican  candidates  for  offices  of  the 
state  which  are  to  be  filled  at  an  election  to  be  held  on  April 
17th,  wherein  they  allege  that,  by  virtue  of  sections  13  and  15 
of  act  No.  58  of  1877,  it  was  made  the  duty  of  the  registrar  of 
voters  for  the  parish  of  Orleans  to  appoint  for  each  voting  pre- 
cinct three  commissioners  of  election,  to  be  assisted  by  a  clerk 
of  election,  said  commissioners  and  clerk  to  be  selected  from 
opposing  political  parties,  such  appointments  to  be  made  ten 
days  before  the  election,  and  to  be  published  at  least  six  days 
before  the  election;  that  more  than  ten  days  before  the  elec- 
tion, representatives  of  the  Republican  party  had  requested 
said  registrar  to  comply  with  his  said  duty,  by  appointing  a 
commissioner  or  commissioners  selected  from  the  Republican 
party,  and  had  furnished  him  with  names  of  quaHfied  Repub- 
licans from  which  to  make  such  selections;  but  that  the  said 
registrar  had  failed  to  perform  the  duty  imposed  upon  him 
by  law,  and  had  violated  said  duty  by  appointing  all  the  com- 
missioners at  said  election  from  members  of  the  Democratic 
party.  On  appropriate  averments  of  the  absence  of  all  other 
adequate  remedy,  they  ask  for  a  writ  of  Tnandamw  command- 
ing and  compelling  him  to  appoint  a  commissioner  at  each 
precinct  selected  from  the  Republican  party. 

In  answer  to  an  order  to  show  cause  why  the  peremptory 
mandamus  should  not  issue,  the  registrar  filed  the  following 
defenses:  1.  An  exception  to  the  jurisdiction  of  the  court; 
2.  An  exception  of  no  cause  of  action;  3.  That  in  the  appoint- 
ment of  commissioners  he  exercised  a  discretion  legally  vested 
in  him  by  the  statute,  and  not  subject  to  judicial  control;  4. 
That  in  his  said  appointments  he  had  actually  complied  with 
all  reqairements  of  the  law. 

The  case  went  to  trial  on  these  issues,  evidence  was  heard, 
and  the  obnrt,  in  an  elaborate  opinion,  overruled  all  the  de« 
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fenses,  and  rendered  judgment  making  the  mandamus  per- 
emptory. 

It  is  to  be  borne  in  mind  that  the  proceeding  now  before  us 
is  not  an  appeal,  and  vests  us  with  no  appellate  jurisdiction 
over  the  case,  under  which  we  may  review  questions  merely 
affecting  the  correctness  of  the  judgment. 

The  applicai;ion  invokes  the  exercise  of  our  supervisory  juris- 
diction exclusively,  and  in  considering  it,  we  must  be  guided 
and  controlled  by  those  rules  and  limitations  which  have  been 
formulated  and  fixed  by  the  laws  of  the  state  and  the  juris- 
prudence of  this  court. 

To  obtain  the  relief  sought  herein  under  the  writs  of  certio- 
rari and  prohibition,  these  rules  imperatively  require  that 
relator  shall  establish  one  of  three  things,  viz.,  either, —  1.  Thai 
the  proceedings  are  infected  with  some  fatal  irregularity  ren- 
dering them  absolutely  void,  such  as  want  of  citation  or 
refusal  of  a  hearing,  and  the  like;  or  2.  That  the  jurisdiction 
of  the  cause  did  not  belong  to  the  court  which  assumed  it,  but 
to  a  different  court;  or  3.  That  the  cause  is  of  a  nature  juris- 
diction of  which  is  denied  to  any  court,  because  not  within  the 
limits  of  judiciary  power. 

It  is  not  pretended  that  either  of  the  two  first  grounds  of 
relief  is  presented  in  this  case.  The  perfect  regularity  of  the 
proceedings  in  the  court  below  is  not  questioned.  There  is  no 
complaint  that  the  court  has  assumed  a  jurisdiction  which  is 
vested  by  law  in  some  other  court.  On  the  contrary,  it  will 
be  admitted  that,  if  any  court  is  vested  with  jurisdiction  over 
the  persons  and  the  subject-matter  of  the  controversy,  it  is 
and  must  be  the  civil  district  court. 

It  follows,  therefore,  that  the  whole  contention  of  relator  is 
narrowed  down  to  the  proposition  that  the  proceedings  con- 
cern a  subject-matter,  the  power  to  consider  and  determine 
which  lies  outside  of  the  functions  and  powers  of  the  judiciary. 

Analyzing  as  completely  as  we  can  the  positions  of  relator, 
we  find  iLio  contention  to  be  based  on  the  following  grounds, 
viz.:  — 

1.  That  relator  is  a  constitutional  officer  belonging  to  the 
executive  department  of  the  government,  and  not  subject  to 
judicial  control  in  the  execution  of  the  functions  of  his  office. 
This  is  answered  by  the  very  language  of  the  code  of  practice 
touching  the  writ  of  mandamuSy  article  834  of  which  declares: 
**  it  may  be  directed  to  public  officers  to  compel  them  to  fulfill 
any  of  the  duties  attached  to  their  office,  or  whfch  may  be 
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legally  required  of  them."  There  is  no  exception  of  constitu* 
Honal  executive  officers,  and  our  reports  are  full  of  cases  in 
which  such  jurisdiction  has  been  exercised  over  the  auditor^ 
the  treasurer,  the  secretary  of  state,  and  other  executive 
-officers. 

2.  That  as  the  subject-matter  of  the  case  is  one  touching  the 
-conduct  of  elections,  such  matter  does  not  lie  within  judicial 
<M)gnizance.  There  is  no  authority  and  no  reason  to  support 
this  broad  proposition.  It  is  true  that  it  has  been  held  by 
this  court  that  in  the  absence  of  special  statutory  authoriza- 
tion courts  are  without  jurisdiction,  ratione  materiw^  to  enter- 
tain cases  of  contested  election:  State  v.  Judge j  13  La.  Ann.  89. 

This  is  a  rule  widely  recognized  and  generally  prevalent, 
BMid  resting  on  peculiar  principles;  but  it  has  never  been  ex- 
tended so  far  as  to  exempt  officers  charged  with  the  conduct 
of  elections,  and  with  the  ascertainment  and  promulgation  of 
the  results  thereof,  from  judicial  control  to  require  them  to 
perform  the  specific  duties  imposed  upon  them  by  law. 

Thus  says  Mr.  High,  under  the  full  sanction  of  authority: 
**  Notwithstanding  the  rule  denying  the  relief  by  mandamus 
to  compel  admission  to  a  disputed  office  or  to  determine  the 
title  thereto,  there  are  certain  incidents  connected  with  the. 
question  of  title  and  election  to  public  offices,  which,  from 
their  nature,  involve  the  exercise  of  merely  ministerial  powers, 
and  are  hence  properly  subject  to  control  by  mandamue. 
Among  those  incidents  are  the  canvassing  of  election  returns, 
the  issuing  of  certificates  of  election  to  the  persons  entitled 
thereto,  and  the  issuing  of  a  commission  to  a  claimant  duly 
elected":  High  on  Extraordinary  Legal  Bemedies,  sec.  55; 
State  ex  rel.  Barbin  v.  Secretary,  32  La.  Ann.  579. 

So  says  High:  *'  Mandamus  has  also  been  held  to  be  an 
Appropriate  remedy  to  protect  the  right  of  a  voter  to  registra- 
tion of  his  name  upon  the  poll  list.  And  a  registering  officer, 
appointed  under  the  laws  of  the  state  for  this  purpose,  may  be 
compelled  by  the  writ  to  register  the  names  of  voters  applying 
for  registration,  and  properly  entitled  to  vote":  High  on  Ex- 
traordinary Legal  Remedies,  sec.  66. 

Of  course,  in  all  such  cases,  the  propriety  of  the  writ  will 
depend  upon  the  distinction  between  duties  of  a  purely  minis- 
terial nature  involving  the  exercise  of  no  official  discretiony 
and  those  which  are  quasi  judicial,  and  involve  the  exercise  of 
«uch  discretion. 

It  would,  indeed,  be  monstrous  if  officers  charged  by  the 
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legislative  will,  with  specific  duties  intended  for  the  protec- 
tion of  the  electoral  right  of  the  citizen  and  for  the  secnrity  of 
fair  elections,  could  disregard  and  violate  them  with  impunity. 
No  authority  is  or  can  be  cited  exempting  public  oflScers 
charged  by  law  with  specific  ministerial  duties  in  election 
matters  from  the  same  judicial  control  which  is  exercised  over 
all  other  ofScers  of  the  state  with  reference  to  similar  duties. 

3.  It  is  claimed  that  the  statute  required  that  the  appoint* 
ment  of  commissioners  should  be  made  ten  days  before  the  elec- 
tion, and  published  at  least  six  days  before  the  election;  that 
having  so  made  and  published  his  appointments,  his  power 
was  exhausted,  and  courts  had  no  power  to  compel  him  to 
undo  or  to  correct  what  had  been  done.  We  are  strongly  doubt- 
ful whether  this  ground  does  not  go  exclusively  to  the  merits  of 
the  case,  and  is  not,  therefore,  beycn-^  f^nr  review  in  this  case. 
But,  at  all  events,  it  is  entirely  without  ment. 

The  right  to  invoke  the  aid  of  courts  to  compel  the  per- 
formance  of  this  alleged  duty  could  not  arise  until  the  relator 
was  actually  in  default.  This  is  elementary,  and  is  strongly 
announced  by  Mr.  High,  as  follows:  ^^  Mandamus  is  never 
granted  in  anticipation  of  a  supposed  omission  of  duty,  bow- 
ever  strong  the  presumption  may  be  that  the  persons  whom 
it  is  sought  to  coerce  by  the  writ  will  refuse  to  perform  their 
duties  when  the  proper  time  arrives.  It  is,  therefore,  incum- 
bent on  the  relator  to  show  an  actual  omission  on  the  part  of 
the  respondent  to  perform  the  required  act;  and  since  there  can 
be  no  such  omission  before  the  time  has  arrived  for  the  per- 
formance of  the  duty,  the  writ  will  not  issue  before  that  time": 
High  on  Extraordinary  Legal  Remedies,  sec.  12. 

Relators  in  the  case  below  were  not  in  position  to  exercise 
their  right,  until,  by  the  action  of  the  registrar,  he  placed  him- 
self in  default  by  violating  his  alleged  duty.  A  legal  right 
cannot  be  paralyzed  by  such  a  paradox,  which  says  to  the  per- 
son injured:  ''  You  cannot  proceed  before  the  registrar  acts, 
because  it  is  too  soon;  and  you  cannot  proceed  after  he  has 
acted,  because  it  is  too  late."  On  the  contrary,  we  are  satis- 
fied that  the  very  object  of  the  law  in  requiring  the  registrar 
to  act  in  a  certain  period  preceding  the  election  was  to  afford 
parties  an  opportunity  to  correct  any  violation  of  his  duty 
which  he  might  commit. 

4.  The  final  grounds  are,  that  the  law  relied  on  did  not  im- 
pose on  the  registrar  the  specific  duty,  the  performance  of 
which  was  sought  to  be  enforced  by  mandamus,  and  that  the 
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cluty  imposed  with,  reference  to  the  appointment  of  commis- 
sioners was  of  a  character  involving  the  exercise  of  official 
discretion,  and  that,  having  exercised  such  discretion  and  dis- 
charged his  duty  in  accordance  therewith,  his  action  is  not 
subject  to  judicial  control  by  Tnandamus. 

It  is  obvious  that  these  questions  belong  exclusively  to  the 
merits  of  the  cause.  In  every  mandamus  proceeding  brought 
against  public  officers,  in  the  language  of  the  code  of  practice, 
"  to  compel  them  to  fulfill  the  duties  attached  to  their  office, 
or  which  may  be  legally  required  of  them,"  the  questions  neces- 
sarily arise.  Is  the  duty  alleged  imposed  by  the  law?  Has  the 
officer  violated  the  duty?  Is  the  duty  of  a  character  author- 
izing the  court  to  enforce  it  by  mandamus?  The  solution  of 
these  questions  constitutes  the  entire  merits  of  every  such  pro- 
ceeding, and  the  sole  judicial  function  involved  therein.  The 
court  seised  with  jurisdiction  of  such  a  controversy  is  neces- 
fiarily  invested  with  full  power  to  examine  and  determine  these 
questions  of  mixed  law  and  fact,  the  determination  of  which 
is  a  necessary  condition  precedent  to  the  rendition  of  any 
judgment  whatever.  The  claim  that  error  in  such  determina- 
tion entails  the  nullity  of  the  proceeding  and  judgment  has 
no  more  foundation  than  a  claim  that  like  error  would  strike 
any  other  judgment  with  nullity.  We  are  clearly  precluded 
from  considering  such  questions  in  this  proceeding.  As  we 
said  in  a  former  case,  and  have  often  reiterated:  ''The  consti- 
tution intended  that  our  supervisory  jurisdiction  should  be 
distinct,  in  nature  as  well  as  in  name,  from  our  appellate  juris- 
diction. The  former  was  intended  simply  to  enable  us  to 
compel  inferior  courts  to  perform  their  functions,  to  prevent 
them  from  exceeding  the  bounds  of  their  jurisdiction,  and  to 
enforce  the  observance  of  that  regularity  in  their  proceedings 
which  is  essential  to  fairness  in  the  conduct  of  contradictory 
litigation.  Mere  error  in  the  decision  of  questions  properly 
submitted  to  their  determination,  and  regularly  determined, 
can  only  be  corrected  in  the  exercise  of  a  jurisdiction  purely 
appellate":  State  ex  rel,  Wintz  v.  Judge,  82  La.  Ann.  1225. 

Finding  in  this  case  that  the  respondent  judge  had  juris- 
diction of  the  cause,  that  he  was  vested  with  judicial 
power  to  hear  and  decide  it,  and  that  his  proceedings  have 
been  in  all  respects  regular,  there  is  no  occasion  or  room  for 
the  exercise  of  our  supervisory  jurisdiction. 

It  is  therefore  ordered  that  the  applications  for  writs  of  eer- 
tiarari  and  prohibition  be  denied  at  relator's  cost. 
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Office  of  Writ  of  Certiorabi:  In  it  SaRne  County^  45  Mo.  52;  100  Am. 
Dec.  337;  Jn  Matter  qf  Lantia,  9  Mich.  324;  80  Am.  Deo.  85;  MUwanhee  from 
Co,  V.  Schubel,  29  Wis.  444;  9  Am.  Rep.  591.  Of  writ  of  prohibition:  PeopiF 
y,  Wayne  CircuU  Cmrt,  1 1  Mich.  393;  83  Am.  Deo.  754.  Of  writ  of  man- 
damuai  Tobey  v.  Hakes,  54  Cona.  274;  1  Am.  St  Rep.  114,  and  note  116; 
Sansom  v.  Mercer,  68  Tex.  488;  2  Am.  St.  Rep.  505,  and  note  510;  Ifteler 
V.  Irrigation  Co.,  10  Col.  582;  3  Am.  St  Rep.  603,  and  note  615;  CasmU  t. 
Boai-d  qf  Commiaaioners,  39  Kan.  505;  Huffinan  v.  MiUa^  39  Id.  577;  State  ▼. 
Roderick,  23  Neb.  505;  Rigney  ▼.  Fiacher,  113  Ind.  818;  State  t.  AdamM,  \M 
Nev.  370;  WvJ{ftainge  ▼.  McColhm,  83  Ky.  361. 


Williams  v.  Pullman  Palace  Car  Company. 

140  LOUIBIANA  ANITDAL,  417.] 
LlABILmr  OF  lUlUKUD  COHPANT    FOR    AOT8  OF    PoBTBR   OF   PaLAOB  CaM 

CoMPANT.  —  The  porter  of  a  Pnllman  palace  car  most  be  regarded  as  the 
servant  of  the  railroad  company  of  whose  train  such  car  is  a  part,  in  all 
matters  pertaining  to  the  safety  of  passengers  whom  it  undertakes  to 
carry  over  its  line,  and  the  company  is  liable  for  injury  received  by 
of  its  passengers  at  the  hands  of  such  porter,  where  such  passenger 
not  a  trespasser  upon  the  palace  car  at  the  time  the  injury  was  inflifltnd 

Railroad  Compant  is  Liable  for  Wanton  and  Maucioue  Assault  ob 
PAsaRNOER,  made  by  one  of  its  servants. 

Passenoxr  on  Railway  Train  is  not  Trespasssr  on  Palacb  Cab  whkh 
he  enters  for  the  purpose  of  asking  permission  to  wash  his  hands. 

Action  to  recover  damages.    The  opinion  states  the  case. 
Benedictj  and  Read  and  Goodale^  for  the  appellant. 


Percy  Roberts,  and  Farrar  and  Kruttaehnitt,  for  the  appell< 

PocHE,  J.  This  appeal  presents  plaintiff's  claim  for  dam* 
ages  against  the  Louisville,  New  Orleans,  and  Texas  Railway 
Company  for  personal  injuries  received  bj  him  at  the  hands 
of  the  porter  of  the  Pullman  Car  Company,  on  the  23d  of  No- 
vember, 1885,  while  he  was  a  passenger  of  the  railway  com- 
pany between  Zachary  station  and  Baton  Rouge. 

His  demand  was  against  both  companies  in  solidoy  but  on 
motion  separate  trials  were  granted,  resulting  in  a  verdict  in 
his  favor  against  the  Pullman  company,  and  in  the  other  case 
in  a  verdict  in  favor  of  the  railway  company. 

On  appeal  to  this  court,  the  judgment  in  his  favor  and 
against  the  Pullman  company  was  reversed,  and  his  demand 
rejected.  His  present  appeal  is  from  the  judgment  below, 
which  rejected  his  demand  against  the  railway  oompany. 

The  pleadings  and  the  evidence  are  the  same  in  both  oaaoi, 
and  as  they  are  stated  with  precision  and  at  length  in  our 
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opinion  in  the  first  case,  they  need  not  be  repeated  here:  See 
Williams  v.  Pullman  Palace  Oar  Co.,  ante,  p.  512. 

It  is  in  proof,  and  it  is  not  disputed,  that  plaintiff  had  paid 
his  fare  as  a  passenger  on  the  defendant's  train,  and  that  he 
was,  as  such,  entitled  to  all  the  privileges  and  to  the  protec- 
tion which  a  common  carrier  or  transporter  owes  to  its  passen- 
gers. 

Defendant's  main  contention  is,  that  plaintiff  was  a  tres* 
passer  in  the  Pullman  car,  and  that  he  thereby  forfeited  his 
right  to  protection  from  the  railway  company,  according  to  the 
terms  of  his  contract  of  transportation. 

Under  our  understanding  of  the  issues  presented  by  the 
pleadings,  plaintiff's  right  of  recovery  against  the  railway 
company  hinges  upon  the  proper  construction  of  the  two  fol- 
lowing questions:  1.  Can  the  railway  company  be  held  liable 
for  the  acts  of  an  employee  of  the  Pullman  Car  Company  un- 
der any  circumstances?  2.  Was  plaintiff  a  trespasser  on  the 
Pullman  car  when  he  was  struck  by  the  porter?  or  was  he  there 
entitled  to  the  full  protection  of  the  railway  company  as  one 
of  its  passengers? 

1.  An  extended  review  of  decisions  of  American  courts  has 
brought  to  our  attention  several  adjudications  which  hold  the 
affirmative  of  the  first  question  which  we  are  called  to  discuss 
in  this  case. 

In  one  of  those  decisions  the  following  principle  is  an- 
nounced: '^  Passengers  upon  a  railroad,  taking  a  drawing- 
room  car,  have  a  right  to  assume  that  they  are  there  under  a 
contract  with  the  railroad  corporation,  and  that  the  servants 
in  charge  of  the  car  are  its  servants,  for  whose  acts,  in  the  dis- 
charge of  their  duty,  it  is  liable":  Thorpe  v.  New  York  etc.  R.  R. 
Co.,  76  N.  Y.  402;  82  Am.  Rep.  326. 

The  substantial  facts  of  that  case  were:  That  a  passenger 
on  one  of  the  defendant's  trains,  finding  all  the  seats  occupied 
in  the  ordinary  or  day  coaches,  walked  into  a  drawing-room 
car  attached  to  and  forming  part  of  the  train,  and  took  a  seat 
therein.  When  called  upon  by  the  porter  to  pay  the  extra 
charge  for  a  seat  in  that  car,  he  refused  to  pay  the  sum  de- 
manded, for  the  reason  that  he  could  find  no  seat  elsewhere; 
whereupon  the  porter  attempted  to  eject  him  from  the  car,  and 
for  this  assault  he  brought  a  suit  for  damages.  On  appeal 
from  a  judgment  in  his  favor,  and  against  the  railway  com- 
panyi  the  coort  of  appeals  of  New  York  recognited  his  cause 
of  action,  and  enforced  the  liability  of  the  railway  company 
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for  the  acts  of  tbe  porter  or  employee  of  the  drawing-room  car 
company.  Among  other  things,  the  court  said:  "  The  general 
principle  is  well  settled,  that  to  make  one  person  responsible 
for  the  negligent  or  tortious  act  of  another,  the  relation  of 
principal  and  agent,  or  master  and  servant,  must  be  shown  to 
have  existed  at  the  time,  and  in  respect  to  the  transaction 
between  the  wrong-doer  and  the  person  sought  to  be  charged. 
The  defendant  relies  upon  the absence'of  this  relation  betwetn 
the  porter  and  the  company  as  conclusive  against  its  liability 
for  his  acts.  But  we  are  of  opinion  that  this  defense  is  not 
available  to  the  defendant,  or  rather  that  the  persons  in  charge 
of  the  drawing-room  car  are  to  be  regarded  and  treated,  in  re- 
spect of  their  dealitigs  with  passengers,  as  the  servants  of  the 
defendant,  and  that  the  defendant  is  responsible  for  their  acts 
to  the  same  extent  as  if  they  were  directly  employed  by  the 
company." 

Sanctioning  the  same  rule,  the  supreme  court  of  the  United 
States  enforced  the  liability  of  a  railway  company  for  damages 
received  by  one  of  its  passengers  while  he  occupied  a  seat  in  a 
Pullman  company  car  attached  to  the  defendant's  train.  The 
accident  had  been  caused  by  the  falling  on  the  head  of  the 
passenger  of  the  upper  berth  of  the  sleeping-car,  and  was  due 
to  the  unsafe  condition  of  the  brace  or  arm  which  supported 
the  upper  berth,  and  which  was  afterwards  found  to  be  broken: 
Pennsylvania  Company  v.  Roy^  102  U.  S.  451. 

In  dealing  with  the  question  which  now  conoems  us,  the 
court  said:  — 

"  The  undertaking  of  the  railroad  company  was  to  carry  the 
defendant  in  error  over  its  line  in  consideration  of  a  certain 
sum,  if  he  elected  to  ride  in  what  is  known  as  a  first-class 
passenger-car;  with  tbe  privilege,  nevertheless,  expressly  given 
in  its  published  notices,  of  riding  in  a  sleeping-car,  constitut- 
ing a  part  of  the  carrier^s  trains  for  an  additional  sum  paid  to 
the  company  owning  such  car. 

"  As  between  the  parties  now  before  us,  it  is  not  material 
that  the  sleeping-car  in  question  was  owned  by  the  Pullman 
Palace  Car  Company,  or  that  such  company  provided  at  its 
own  expense  a  conductor  and  porter  for  such  car,  to  whom 
was  committed  the  immediate  control  of  its  interior  arrange- 
ments. The  duty  of  the  railroad  company  was  to  convey  the 
passenger  over  its  line.  In  performing  that  duty,  it  could  not, 
consistently  with  the  law  and  the  obligation  arising  out  of  the 
nature  of  its  businesa,  use  cars  or  vehicles  whose  inadequacy 
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or  insufficiency  for  safe  conveyance  was  discoverable  upon  the 
most  careful  and  thorough  examination For  the  pur- 
poses of  the  contract  under  which  the  railroad  company  un* 
<lertook  to  carry  Roy  over  its  line,  and  in  view  of  its  obligation 
to  use  only  cars  that  were  adequate  for  safe  conveyance,  the 
sleeping-car  company,  its  conductor  and  porter ^  were  in  law  the 
servants  and  employees  of  the  railroad  company.     [Italics  are 
ours.]    Their  negligence,  or  the  negligence  of  either  of  them, 
as  to  any  matters  involving  the  safety  or  security  of  passengers 
while  being  conveyed,  was  the  negligence  of  the  railroad  com- 
pany." 

In  a  case  predicated  on  similar  facts,  the  supreme  court  of 
Ohio  applied  the  same  rule:  R.  R.  Co.  v.  Walrathy  88  Ohio  St. 
461, 

Commenting  on  the  preceding  and  other  adjudications, 
Wood,  in  his  work  on  railway  law,  has  formulated  the  rule  as 
follows:  *'  The  practice  of  running  trains  controlled  by  two 
separate  and  distinct  corporations  has  become  quite  common 
in  this  country,  and  as  a  result,  questions  as  to  the  relative 
liability  of  these  corporations  will  be  likely  often  to  arise." 

It  has  been  held  in  several  cases  that  when  a  passenger  has 
purchased  a  ticket  of  a  parlor-car  company,  entitling  him  to 
ride  in  its  car,  and  also  a  passage  ticket  of  the  railway  com- 
pany, the  railway  company  is  to  be  regarded  as  liable  for  the 
negligence  of  the  palace  car  company;  and  that  its  servants 
are  to  be  treated  as  the  servants  of  the  railway  company  in 
everything  that  regards  the  safety  and  security  of  the  passen- 
ger: Wood's  Railway  Law,  p.  1442,  sec.  866. 

Believing  that  in  a  question  of  such  vast  importance,  on 
matters  of  litigation  likely  to  arise  in  all  parts  of  the  American 
Union,  this  court  should  seek  to  place  its  rulings  and  juris- 
prudence in  line  and  in  harmony  with  those  of  the  supreme 
court  of  the  United  States,  and  of  the  courts  of  last  resort  of 
our  sister  states,  wherever  those  decisions  do  not  militate 
against  the  principles  of  our  special  and  exceptional  system 
of  laws,  we  deem  it  our  duty,  without  hesitation,  to  adopt  the 
conclusions  which  so  clearly  flow  from  the  highly  respectable 
authorities  to  which  we  have  just  referred,  and  from  which  we 
have  thought  it  proper  and  useful  to  make  the  foregoing  copious 
quotations. 

Applied  to  this  case,  in  which  it  appears  that  the  Pullman 
car  was  attached  to  defendant's  train,  under  the  same  circum- 
stances, rules,  and  regulations,  and  for  the  same  purposes  aa 
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Fhown  in  the  cases  hereinabove  mentioned,  the  rule  of  la# 
thus  sanctioned  leads  to  the  legal  conclusion  that  for  the  pur- 
poses of  this  contention  the  porter  of  the  sleeping-car,  by  whom 
Williams  was  stricken  down  and  injured,  must  be  treated  as 
being  at  the  time  a  servant  or  employee  of  the  defendant  com- 
pany, and  as  such  intrusted  with  the  duty  of  contributing,  in 
the  performance  of  his  legitimate  duties,  to  the  safety  and 
security  of  the  passenger  which  the  railway  company  had 
undertaken  to  carry  safely  over  its  line. 

Hence  it  follows  that  the  railway  company  must  be  held 
liable  for  injuries  sustained  by  one  of  its  passengers  through 
the  negligence  or  fault  or  other  acts  of  the  porter  in  question. 
And  under  well-established  jurisprudence,  it  is  equally  clear 
and  logical  that  such  liability  extends  to  and  embraces  in- 
juries inflicted  on  the  passenger  by  means  of  a  willful  and 
mal  icons  assault  by  a  railroad  employee  on  the  passenger. 

That  responsibility  is  the  subject  of  a  very  able  and  mas- 
terly discussion  by  the  supreme  judicial  court  of  Maine,  in  the 
case  of  Goddard  v.  Orand  Trunk  Ry  Co.,  57  Me.  202,  2  Am. 
Rep.  39,  in  which  a  passenger  was  allowed  exemplary  as  well 
as  compensatory  damages  for  gross  insults  heaped  upon  him 
by  a  brakeman  on  the  train  on  which  he  was  then  traveling. 
In  that  opinion,  from  which  we  made  copious  extracts  in  our 
previous  decision  {ante,  p.  512),  the  court  enforced  the  rule 
that ''  a  common  carrier  of  passengers  is  responsible  for  the 
willful  misconduct  of  his  servant  toward  a  passenger." 

*^A  passenger  who  is  assaulted  and  grossly  insulted  in  a 
railway  car  by  a  brakeman  employed  on  the  train  has  a  rem* 
edy  therefor  against  the  company." 

In  Pennsylvania  R,  R,  Co,  v.  Vandiver,  42  Pa.  St.  865,  82 
Am.  Dec.  520,  the  railway  company  was  held  liable  for  in- 
juries inflicted  on  a  passenger  by  a  violent  ejectment  from  the 
train. 

A  like  responsibility  was  decreed  against  the  railroad  com- 
pany for  injuries  sustained  by  a  lady  passenger  in  a  general 
fight  between  drunken  passengers  in  the  coach  in  which  she 
occupied  a  seat,  on  the  ground  that  the  conductor  had  not 
used  the  proper  means  to  quell  the  disturbance:  Pittsburg  etc. 
R,  R,  Co.  v.  Hinds,  53  Pa.  St.  512. 

Our  own  jurisprudence  has  sustained  an  action  by  a  lady 
passenger  against  the  owners  of  a  vessel  for  insulting  and 
abusive  language  used  to  her  and  about  her  by  an  employee 
of  the  common  carrier.     The  principle  is  thus  summarized  in 
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that  opinion:  ''The  master  of  a  vessel  is  liable  for  the  inde- 
cent and  inhuman  conduct  of  himself  and  of  his  crew  excited 
by  him  towards  a  passenger." 

"  Owners  of  vessels  carrying  passengers  for  money  are  sub- 
ject to  the  same  responsibility  for  a  breach  of  duty  by  their 
officers  to  the  passengers  as  tbey  would  be  in  regard  to  mer- 
chandise committed  to  their  care":  Keerie  v.  Lizardi^  5  La. 
431;  25  Am.  Dec.  197. 

We  therefore  conclude  that  the  case  is  with  plaintiff,  unless 
it  should  appear  that  he  was  a  trespasser  on  the  Pullman  car 
when  the  incident  occurred  resulting  in  his  injuries. 

2.  And  this  brings  us  to  the  consideration  of  the  second 
question  involved  in  the  controversy.  Under  the  result  of  our 
examination  of  the  evidence  as  announced  in  our  previous 
opinion,  this  question  offers  no  difficulty  in  the  present  case. 

We  said  on  that  subject:  "  We  do  not  lose  sight  of  the  fact 
that  plaintiff  was  not  a  trespasser,  but  had  a  right  to  enter  the 
car  for  the  purpose  of  asking  permission  to  wash  his  hands, 
or  of  trying  to  have  the  privilege,  and  that  in  addressing  the 
porter  he  was  dealing  with  him  as  a  servant  of  the  company." 

A  second  examination  of  the  record  has  had  the  effect  of 
confirming  the  correctness  of  that  conclusion. 

The  preponderance  of  the  evidence  on  that  point,  although 
very  conflicting,  shows  to  our  entire  satisfaction  that  plain- 
tiff did  ask  permission  of  the  porter  to  wash  his  hands,  and 
that  after  an  exchange  of  a  few  unpleasant  words,  the  porter 
struck  him  on  the  head  with  a  blunt  instrument  while  plain- 
tiff was  standing  at  the  threshold  of  the  door  of  the  Pullman 
car.  He  was  stunned  by  the  blow,  which  felled  him  to  the 
platform,  whence  he  was  picked  up  and  brought  to  the  forward 
car  by  one  of  his  friends.  His  testimony  as  to  the  main  fea- 
tures of  the  incident  is  corroborated  by  that  of  two  other  wit- 
nesses, although  no  witness  saw  the  whole  incident. 

Hence  we  conclude  that  the  attack  was  unprovoked,  unjus- 
tifiable, and  willful  on  the  part  of  the  porter,  for  whose  con- 
duct the  defendant  company  must  be  held  liable  in  damages. 

As  the  Pullman  Car  Company,  the  immediate  and  direct 
employer  or  master  of  the  wrong-doer,  has  been  shielded  from 
responsibility  by  our  previous  decree,  the  case  may  be  a  hard 
one  on  the  defendant;  but  under  the  authorities  by  which 
we  have  been  guided,  the  hardship  appears  inevitable.  Our 
ruling  in  that  case  rested  on  the  pivotal  feature  that  there 
existed  no  contractual  relations  between  plaintiff  and  the 
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company.  Our  conclusions  find  ample  support  in  the  decision 
of  the  case  in  76  New  York,  hereinabove  referred  to,  in  which 
the  railway  company  was  made  to  respond  for  the  ejectment 
of  a  passenger  from  the  drawing-room  car,  in  which  he  claimed 
the  right  of  occupying  a  seat  without  paying  therefor. 

On  this  point,  we  quote  from  the  opinion  of  the  supreme 
court  of  the  United  States  in  Roy's  case,  102  U.  S.  45i8,  the 
following  utterances:  *^  Whether  the  Pullman  Car  Company 
IS  not  idso  and  equally  liable  to  the  defendant  in  error,  or 
whether  it  may  not  be  liable  over  to  the  railroad  company  for 
any  damages  which  the  latter  may  be  required  to  pay  on 
account  of  the  injury  complained  of,  are  questions  which  need 
not  be  here  considered.  That  corporation  was  dismissed  from 
the  case,  and  it  is  not  necessary  or  proper  that  we  should  now 
determine  any  question  between  it  and  others.^' 

Under  all  the  circumstances  of  the  case,  we  hold  that  plain- 
tiff is  entitled  to  recover  damages  in  the  sum  of  one  thousand 
dollars. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  annulled,  avoided,  reversed,  and 
the  verdict  of  the  jury  set  aside;  and  it  is  now  ordered  that 
plaintiff  do  have  and  recover  judgment  of  the  defendant, 
the  Louisville,  New  Orleans,  and  Texas  Railway  Company, 
in  the  sum  of  one  thousand  dollars,  and  for  costs  in  both 
courts. 


Slbkpino-car  Cohpakibs:  See  WiUiama  ▼.  PtOlmtm  Palace  Car  Cbi, 
p.  512,  and  note  619. 
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f40  Louisiana  Amnuai.,  474.] 

Gas  Ck)icPANT  has  No  Right  to  Indkfinitxlt  Kexp  LAM^-rom  ov 
Corner  op  Streets  of  a  city  after  its  contract  to  snpply  the  city  with 
gas  has  expired,  and  it  has  ceased  to  snpply  any  gas  thereto.  A  charter 
from  the  state  to  such  company  granting  it  the  right  to  lay  gas  mains 
about  the  streets  of  the  city  does  not  confer  upon  it  anthority  to  pat 
up  and  keep  lamp-posts  upon  the  public  streets  or  oomeny  when  the 
community  is  not  actually  benefited  thereby. 

Only  Those  Asserting  Similar  Conflicting  Right  cait  CoNTROvneT  a 
right  granted  by  a  city  to  other  persons  to  erect  towers  or  supports  to 
.  carry  wires  for  electric  purposes,  and  to  remove  obstroctions  to  sack 
erections. 

Crrr  of  New  Orleans  has  Right,  in  Exercise  of  m  Pouox  Powu, 
to  Remove  Obstructions  to  the  erection  of  towers  for  electric  lights 
for  the  public  benefit  and  convenience,  and  may  delegate  that  power. 
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WouoB  "Bower  n  Biobt  ot  Statb  or  of  Statb  Funotionart  to  Prr- 
80RIBI  RxouLATiovB  for  the  good  order,  peace,  protection,  oomfort,  and 
conTenienoe  of  the  commimity,  which  do  not  encroach  on  the  like  power 
▼etted  in  Congren  by  the  federal  oonatitation. 

Suit  for  injunction.    The  opinion  states  the  case. 

Braughn^  Buek^  DinMspiel^  and  Harif  for  the  appellant 

Farrafj  JotmBj  and  Krvitsehnitij  Blane  and  BtMer^  and 
W.  n,  Bogersy  for  the  appellee. 

Bebmudbz,  C.  J.  The  object  of  this  suit  is  to  enjoin  per- 
petually the  defendant  from  remoying  the  lamp-posts  erected 
by  the  plaintiff  company  in  this  city. 

In  defense,  it  is  alleged  that  plaintiff  has  no  right  to  oppose 
the  removal  when  the  same  is  unnecessary,  and  that  the  de- 
fendant has  the  right  to  take  down  the  posts,  under  the  au- 
thority delegated  to  him  by  the  city  in  the  exercise  of  the 
police  power. 

From  a  judgment  dissolving  the  injunction  issued  in  limine 
and  rejecting  the  demand,  with  recognition  of  the  right  to 
remove  claimed  by  the  defendant,  the  plaintiff  prosecutes  this 
appeal. 

The  contention  in  this  controversy  arises  under  section  6  of 
ordinance  No.  2145,  C.  S.,  adopted  on  March  8, 1887,  by  the 
city  council  of  New  Orleans,  providing  for  the  erection  and 
construction,  upon  the  streets,  of  a  system  of  towers,  or  sup- 
ports, for  the  purpose  of  carrying  all  wires  and  cables,  whether 
for  telephone,  electric  light,  telegraph,  or  other  electrical  ob- 
jects, and  authorizing  the  defendant  to  put  up  such  towers, 
and  to  remove  obstacles  to  such  erection. 

The  ordinance  provides  that,  whenever  in  the  course  of  con- 
struction or  erection  of  any  of  said  towers,  or  supports,  it 
shall  be  found  necessary  to  remove  or  displace  any  post,  pole, 
awning,  sign,  support,  or  other  thing  in  or  upon  the  public 
places,  banquettes,  or  streets,  the  said  grantee,  his  heirs, 
agents,  assigns,  and  successors,  shall  have  the  right  to  remove 
said  post,  pole,  awning,  sign,  support,  or  thing  or  things,  and 
to  occupy  the  place  or  places  from  which  said  removal  shall 
have  been  made. 

There  is  no  dispute  about  the  facts.  The  plaintiff  company 
has  erected  numerous  lamp-posts  at  the  comers  of  the  side- 
walks in  the  city,  for  the  purpose  of  vending  gas  light  to  it, 
and  illuminating  the  streets  and  thoroughfares.    The  con* 
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tracts  for  thus  supplying  this  commodity  have  expired,  and 
others  have  been  entered  into  for  electric  illumination. 

Testimony  establishes  the  danger  to-4ife  arid  limb,  in  cases 
of  fire,  from  contact  with  electric  wires  with  the  apparatus  of 
the  fire  department,  both  when  they  approach  buildings  and 
when  they  fall  upon  the  ground.  It  also  shows  the  infinite 
number  of  electric  wires  strung  on  posts  about  the  streets  of 
the  city  for  different  objects, — a  fact  so  notorious  that  it  may 
be  judiciously  noticed. 

The  plaintiff  shows  no  contract  with  the  city  to  put  up  and 
keep  indefinitely  the  lamp-posts  which  it  has  erected  for  the 
purpose  of  supplying  light  to  the  city,  when  none  is  furnished, 
for  the  use  of  the  public.  It  alleges  its  charter  from  the 
state,  granting  it  the  right  to  lay  gas  mains  about  the  streets, 
but  it  avers  no  authority  from  the  state  to  put  up  and  keep 
lamp-posts  upon  the  public  streets  or  corners  when  the  com- 
munity  is  not  actually  benefited  thereby. 

It  is  a  fact  that  the  defendant  claims  the  right,  and  wa» 
about  to  exercise  it,  of  removing  such  lamp-posts  erected  by 
the  plaintiff  company,  found  at  spots  at  which  towers  are  pro- 
posed to  be  elevated. 

We  understand  the  company  to  contend  that  the  defendant 
has  no  such  right,  because  it  has  a  contract  whereby  it  is  en* 
titled  to  put  up  and  keep  the  posts;  because  the  right  claimed 
by  the  defendant  would  arise  from  a  prohibited  monopoly; 
because  the  city  herself  could  not  remove  the  posts  and  even 
then  delegate  the  power. 

1.  It  is  apparent,  from  the  charter  of  the  company,  the 
right  to  erect  and  keep  lamp-posts  on  the  corners  of  sidewalks 
in  New  Orleans  was  in  no  way  granted  it  by  the  legislature, 
although  that  of  laying  mains  on  the  streets  themRclves  was 
formally  conferred;  but  the  privilege  of  laying  such  mains 
does  not  imply,  unless  ez  TiecesHtate^  that  of  erecting  posts  at 
those  corners  on  the  sidewalks.  The  mains  are  designed  to 
supply  gas  to  all  consumers,  whether  the  city,  to  corporations^ 
or  to  individuals,  and  may  be  and  are  used  for  those  pur- 
poses; but  it  naturally  occurs  that  when  the  city  ceases  to  be 
a  consumer,  the  right  of  the  company  ceases  to  have  lamp* 
posts  on  its  sidewalks. 

Hence  it  cannot  be  claimed  that  the  plaintiff  has  any  ab- 
solute contract  right  to  preserve  its  lamp-posts  at  those  par- 
ticular spots,  and  that  the  action  of  the  municipal  authorities 
has  impaired  that  right|  although  we  do  not  propose  to  say^ 
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that  even  the  city,  in  the  exercise  of  her  police  powers,  could 
not,  in  a  proper  case,  have  done  by  herself  what  she  has  au- 
thorized another  to  do. 

2.  The  plaintiff  contends  further  that  the  rights  granted  by 
the  city  to  the  defendant  amount  to  a  monopoly,  which  comes 
Tvithin  the  ban  of  article  48  of  the  state  constitution.  To  this 
it  is  sufficient  to  answer  that  is  a  principle  well  founded  that 
no  one  can  be  heard  to  complain  of  and  charge  the  unconsti- 
tutionality of  the  grant  of  an  exclusive  right  or  privilege  who 
does  not  assert  a  similar  conflicting  right.  This  rests  upon 
the  plain  and  common-sense  reason  that  it  must  be  to  such 
person  a  matter  of  utter  significance  who  exercises  that  right 
or  privilege,  whether  he  be  one  that  does  so  exclusively  or  not. 
If  it  be  true  that  the  city  has  the  right  to  operate  the  removal, 
what  is  it  to  the  plaintiff  that  the  city  do  it  by  her  immediate 
servants,  or  causes  it  to  be  done  by  some  specially  designated 
person,  as  in  the  instant  case? 

3.  The  laist  objection  to  be  considered  is,  whether  the  city 
could  have  exercised  the  right  of  removal  of  the  obnoxious 
lamp-posts.  That  right  the  city  possesses  as  an  inherent  con- 
comitant of  the  police  power.  So  far,  that  power  has  not  re- 
ceived a  full  and  complete  definition;  but  it  may  be  said  to 
be  the  right  of  a  state,  or  of  a  state  functionary,  to  prescribe 
regulations  for  the  good  order,  peace,  protection,  comfort,  and 
convenience  of  the  community,  which  do  not  encroach  on  the 
like  power  vested  in  Congress  by  the  federal  constitution. 

Of  that  power  it  may  well  be  said  that  it  is  known  when 
and  where  it  begins;  but  not  when  and  where  it  terminates. 
It  is  a  power  in  the  exercise  of  which  a  man's  property  may 
be  taken  from  him,  where  his  liberty  may  be  shackled,  and 
his  person  exposed  to  destruction,  in  cases  of  great  public 
emergencies:  See  1  Dillon  on  Municipal  Corporations,  3d  ed., 
166, 167,  and  Bass  v.  State^  34  La.  Ann.  494,  where  numerous 
authorities  are  quoted. 

In  a  kindred  case  the  United  States  supreme  court  said: 
"The  supreme  court  of  Indiana  placed  its  decision  in  support 
of  the  statute  principally  upon  the  ground  that  it  was  the 
exercise  of  the  police  power  of  the  state.  Undoubtedly,  under 
the  reserved  powers  of  the  state,  which  are  designated  under 
that  somewhat  ambiguous  term  of  ^^  police  powers,"  regula- 
tions may  be  prescribed  by  states  for  the  good  order,  peace,  and 
protection  of  the  community.  The  subjects  upon  which  the 
state  may  act  are  almost  infinite,  yet,  in  its  regulations  with 
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respect  to  all  of  them,  there  is  this  necessary  limitation  that 
the  state  does  not  encroach  upon  the  free  exercise  of  the  power 
vested  in  Congress  by  the  constitution.  Within  that  limita- 
tion, it  may,  undoubtedly,  make  all  necessary  provisions  with 
respect  to  the  buildings,  poles,  and  wires  of  telegraph  com- 
panies in  its  jurisdiction,  which  the  comfort  and  convenience 
of  the  community  may  require":  Western  Union  Tel.  Co,  v. 
Pendleton,  122  U.  S.  359. 

A  similar  question  having  been  presented  to  the  United 
States  circuit  court  in  Chicago,  Illinois,  the  learned  court 
held  that  it  is  entirely  competent  for  the  city  authorities, 
unless  they  are  bound  by  some  absolute  contract  permitting 
the  poles  and  wires  to  stand  as  they  are,  to  have  them  re- 
moved, and  put  an  end  to  such  unsightly  obstructions  as  the 
poles  and  wire  are  in  the  streets.  There  must  be  a  power 
somewhere  to  cause  them  to  be  removed,  and  to  regulate  and 
control  the  manner  in  which  telegraph  lines  shall  enter  or 
pass  through  the  city:  Mutual  Union  Tel.  Co.  v.  Chicago^  16 
Fed.  Rep.  309. 

The  city  of  New  Orleans  has  the  undoubted  right  which  a 
citizen  would  have,  and  has,  who  would  have  agreed  with  the 
gas  company  to  illuminate  his  house  for  a  stated  time,  and 
to  furnish  therefor  the  necessary  appliances.  Clearly,  at  the 
expiration  of  the  contract,  the  citizen  could  require  the  re- 
moval of  the  appliances,  not  only  because  of  their  appearanoe, 
their  proving  an  obstruction  to  the  enjoyment  of  his  property, 
but  also,  and  particularly,  if  they  were  dangerous,  some  way 
or  other.  Qvda  placet,  in  the  end,  would  be  a  sufficient  reason 
for  the  removal. 

Now,  in  the  present  case,  it  is  clear  that  the  city  has  the 
transmissible  right  to  require  the  removal,  not  only  because 
the  lamp-posts  are  no  longer  needed  and  used  for  public  ser- 
vice, but  also  because  the  city  needs  the  very  spots  on  which 
they  happen  to  have  been  erected,  and  it  is  proposed  to  utilise 
those  places  for  other  useful  and  beneficial  purposes,  and  has 
the  exclusive  right,  under  her  charter,  to  regulate  the  use  of 
the  streets  and  thoroughfares  within  her  limits. 

It  is  unnecessary  to  enumerate  the  benefits  expected  to  be 
derived  from  the  towers  mentioned  in  the  ordinanoSy  the 
legality  of  which  is  maintained,  as  they  aie  no  important 
factors  in  the  case. 

Judgment  affirmed. 
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MuHiGipiL  OoEFOBATXONS,  PoLios  PowsBS  OF:  COy  cfSi,  PouIt,  CoUer, 
12  MiniL  41;  90  Am.  Dec.  278;  Stale  v.  PaUrson,  45  N.  J.  L.  310;  46  Am. 
Bep.  772;  £0  parte  Bourgeoia,  60  Miss.  663;  45  Am.  Rep.  420;  Matter  of 
Fraue,  63  Mich.  896;  6  Am.  St  Rep.  310,  and  note  319.  City  council,  in 
the  diacharge  of  its  duties,  must  act  within  the  bounds  described  by  its 
•haiier,  and  if  it  exceeds  the  powers  conferred  by  the  charter,  its  acts  will 
Ike  nugatory:  Agnew  ▼.  Brail,  124  HL  312. 


LiNMAN    V.    SiGGINS. 

[40  LovmAHA  AmnjAL,  7SL] 

▲mOHIBTRATOB  OV  BbTATS  VOT  PxBMTITXD  to  ImPXACH  HIB  Own  OfllClAL 

Acts.  — A  party  who,  as  adnunistrator  of  an  estate,  procures  an  order  of 
sale  of  real  estate  under  which  the  property  is  sold,  and  who  inaugurates 
and  consummates  all  the  proceedings  in  the  cause,  cannot  be  permitted, 
in  an  action  to  nullify  such  sale,  to  impeach  by  his  testimony  his  own 
official  acts  or  the  probate  proceedings  in  such  cause. 

ADMCnSTRATOR,  WhO  13  SUBVIVINO  PaBTHBB  IN  GoiCMUNrrT  OV  DECEASED, 

MAT  Purchase  at  the  sale  of  the  effects  of  the  deceased  whose  estate  he 

represents. 
Fbobatb  Sale  or  Real  Esttatb  vob  Patmbnt  ov  Debts  xb  not  Void 

merely  because  such  debts  were  not  actually  due.    Such  matter  is  a  mere 

izregidarity. 
Pctbohasbb  at  Pbobate  Sale  is  not  Bound  to  Look  bxtond  Dbobei 

recognizing  its  necessity,  where  such  sale  is  made  under  the  order  of  the 

probate  court,  for  the  payment  of  the  debts  of  the  deceased. 
FBxaoBXFTioN  OF  FivB  Tbabs  Cubes  All  Injobmalitibs  nr  Public  Salb 

made  at  public  auction,  and  this  bar  is  perfect  and  complete  in  respect 

to  minors,  married  women,  or  interdicted  persona. 
Judgment  of  Nonsuit  is  not  Pbopeb  where  the  defendant  makes  oat  a 

clear  and  satisfactory  defense  entitling  him  to  a  final  judgment.    He  is 

entitled  to  a  judgment  on  the  merits,  which  will  preclude  any  farther 

assertion  of  the  same  claims  against  him. 

Action  to  revoke  probate  sale.    The  opinion  states  the  case. 
J.  L,  Hargrovey  for  the  appellants. 
AlexaTider  and  Bkmchard,  for  the  appellee. 

Watkins^  J.  Plaintiffs,  as  the  heirs  of  Catherine  Linnian, 
deceased  wife  of  Herman  Linman,  seek  the  revocation  and  dis- 
solution of  an  alleged  probate  sale  of  real  estate,  which  was, 
at  the  time  of  her  death,  an  asset  of  the  legal  community;  and 
they  claim  one  half  interest  therein. 

They  substantially  allege  that,  notwithstanding  Herman 
Linman  administered  the  succession  of  the  deceased,  an  ad- 
ministration was  wholly  unnecessary,  inasmuch  as  it  owed  no 
debts  that  could  not  have  been  satisfied  out  of  the  assets  of 
the  community  other  than  the  real  estate,  for  the  sale  of  which 
there  was  no  necessity. 
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The  petition  states  that  Linman  was  regularly  appointed, 
qualified,  and  confirmed  administrator,  caused  an  inyentory  to 
be  made,  filed  a  tableau  of  debts,  procured  an  order  for  the 
sale  of  the  real  estate  to  pay  debts  of  the  succession,  and  caused 
a  perfectly  formal  sale  to  be  made,  for  the  stated  sum  of  about 
thirteen  thousand  dollars  cash. 

That  on  the  same  day  the  ostensible  purchaser  transferred 
same  property  to  Linman  in  his  individual  capacity,  for  $13,643. 
part  cash,  and  the  remainder  on  terms  of  credit,  with  security 
of  mortgage  and  vendor's  lien. 

That  the  price  of  the  probate  sale  was  never  paid,  and  the 
conveyance  thereat  to  Harper,  and  from  Harper  to  Linman, 
were  simultaneous,  and' intended  to  enable  the  latter  to  ac- 
quire an  apparant  title  to  the  property  indirectly  which  he 
could  not  acquire  directly,  and  that  same  are  null  and  void. 

That,  in  the  foreclosure  of  his  mortgage.  Harper  became  the 
adjudicatee  at  sheriff's  sale,  and  at  his  death  the  property 
passed  to  his  legal  representative,  and  that  the  conveyance 
was  void  because  the  note  Harper  held  was  without  considera- 
tion. 

The  defendant  pleaded,  as  an  exception,  the  want  of  a  previ- 
ous tender  of  the  amount  of  purchase  price  at  the  probate 
sale,  and  which  went  to  discharge  the  debts  of  the  deceased. 
With  full  reservation  he  answered  and  averred  that  Harper's 
title  is  one  acquired  in  good  faith,  under  the  probate  proceed- 
ings above  recited,  under  the  order  of  a  competent  court  to 
pay  succession  debts,  and  that  the  purchaser  paid  the  price, 
and  conveyed  the  property  to  Linman.  He  further  avers  that 
all  of  said  proceedings  were  valid  and  legal  and  in  good  faith, 
and  thereupon  he  pleads  the  prescription  of  one,  three,  and  five 
years  in  bar  of  this  action. 

On  the  trial  the  court  a  qiLa  dismissed  the  plaintiffs'  action 
as  of  nonsuit,  and  they  have  appealed.  In  this  court  the  de- 
fendant answers  the  appeal,  and  prays  for  a  final  judgment 
rejecting  plaintiffs'  demands  in  ioto, 

1.  The  plaintiffs  introduced  as  their  witness  the  Linman, 
who  was  the  administrator  and  obtained  the  order  of  sale  un- 
der which  the  property  was  sold,  and  who  inaugurated  and 
consummated  all  of  the  proceedings  above  described,  and  by 
whom  to  substantiate  the  various  allegations  of  their  petition. 
To  the  introduction  of  this  witness  by  whom  to  prove  these 
facts,  the  defendant  objected  on  various  grounds,  and  among 
them  are  the  following,  viz.:  1.  That  Linman  could  not  be 
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heard  to  stultify  himBelf,  and  impeach  bis  own  ofiScial  acts  as 
-administrator,  nor  contradict  the  judicial  allegations  and  ju- 
<licial  proceedings  in  the  succession  he  administered;  2.  That 
he  would  not  be  heard  to  contradict  his  own  statement  under 
oath,  attesting  the  correctness  and  existence  of  the  debts 
placed  by  him  upon  the  tableau  filed  in  said  succession;  and, 
subsequently,  the  correctness  of  the  final  account,  and  the  gen- 
uineness of  the  debts  which  purported  to  have  been  paid;  or 
to  state  that  same  are  not  just  and  due  by  the  succession;  or 
that  he  had  not,  as  administrator,  paid  the  same;  8.  That  he 
oould  not  be  heard  to  impeach  or  contradict  his  receipt  as  ad- 
ministrator, in  which  he  acknowleded  the  payment  of  the  pur- 
-chase  price  from  Harper. 

For  the  reasons  assigned,  the  testimony  of  the  witness  Lin- 
man  was  disallowed,  and  it  has  been  brought  up  annexed  to 
A  bill  of  exceptions. 

It  appears  from  the  succession  record  that  was  offered  in 
evidence  by  the  plaintiffs'  attorney,  that  all  the  grounds  of 
objection  are  well  taken,  and  particularly  the  one  to  the  ef- 
fect that  he  bad  sworn,  in  open  court,  on  the  trial  of  the  tab- 
leau and  account,  that  the  debts  enumerated  were  due  by  the 
succession,  and  that  same  had  been  paid  by  him  out  of  the 
proceeds  of  the  succession  sale. 

It  is  absurd  to  suppose  that  any  court  of  justice  would  listen 
to  the  statements  of  any  witness  in  support  of  such  proposi- 
tions, which  would,  of  necessity,  involve  the  witness's  perjury 
and  turpitude;  and  although  there  is  an  abundance  of  it, 
we  deem  it  unnecessary  to  cite  authority  in  support  of  our 
opinion.  There  is  no  doubt  of  the  correctness  of  the  lower 
judge's  ruling. 

2.  The  only  pertinent  evidence  in  the  record  on  the  main 
issue  is  that  of  one  of  Linman's  attorneys. 

He  states  his  recollection  to  be,  that  the  whole  of  the  pur- 
chase price  was  not  paid  in  cash  by  Harper,  and  that  Harper 
was  a  creditor  of  the  succession,  and  desired  a  title  in  himself^ 
and  intended  to  convey  it  to  Linman,  and  give  him  time  to 
redeem,  or  pay  the  debt  due  him. 

This  testimony  clearly  demonstrates  that  these  titles  were  not 
fraudulent  simulations,  but  real  and  actual  sales  that  were 
translative  of  the  property,  though  it  may  have  been  for  an 
inadequate  price:  Poclielu  v.  Catonety  40  La.  Ann.  827. 

8.  Simple  reference  to  the  code  will  suffice  to  show  that 
there  was  no  legal  impediment  to  a  purchase  by  Linman  at 
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the  probate  sale  of  the  effects  of  the  saccession  of  his  deceased 
Tvife,  and  late  partner  in  commanity.  It  provides  that  **  any 
executor,  administrator,  ....  may  purchase  at  the  sale  of 
the  effects  of  the  deceased,  whose  estate  he  may  represent, 
when  he  is  the  surviving  partner  in  community,"  etc.:  R.C. 
C.  1146. 

There  was  no  occasion  for  Harper  to  have  accepted  title  bb 
a  person  interposed  for  Linman.  This  pretention  is  ground* 
less. 

4.  Conceding  for  the  argument  that  the  evidence  shows,  or 
would  show,  that  only  a  small  portion  of  the  alleged  succes- 
sion debts  were  actually  and  really  due,  and  it  would  in  na 
manner  affect  the  question  at  issue. 

In  Webb  v.  Keller^  89  La.  Ann.  55,  we  discussed  and  decided 
this  question,  and  used  the  following  language,  viz.:  '*  The  com- 
plaint made  of  the  order  of  court  directing  the  sale,  on  the 
ground  that  the  estate  of  Dr.  Webb  owed  no  debts,  or  if  it  did, 
none  that  had  been  recognized  and  proved  before  a  family 
meeting,  or  the  court,  does  not  go  to  the  court's  want  of  juris- 
diction. The  debts  were  subsequently  placed  upon  the  tab* 
lean,  and  proved  to  the  satisfaction  of  the  judge  who  was 
competent,  and  same  was  homologated,  and  he  directed  the 
proceeds  of  sale  to  be  applied  to  their  payment.  This  was  a 
mere  irregularity,  and  not  a  cause  to  challenge  the  proceeding 
as  null  and  void." 

That  suit  was  similar  in  many  respects  to  this,  and  had  a 
like  object  of  attainment,  and  the  quoted  ruling  is  applicable. 

5.  In  that  case  we  further  said  that  it  is  the  well-settled 
jurisprudence  of  this  court  that  the  purchaser  at  a  sale  made 
under  an  order  of  the  probate  court,  which  is  a  judicial  one,  is 
not  bound  to  look  beyond  the  decree  recognizing  its  necessity. 

*^  He  must  look  to  the  jurisdiction  of  the  court,  but  the  truth 
of  the  record  concerning  matters  within  its  jurisdiction  cannot 
be  disputed":  Graham's  Heirs  v.  Oibaonj  14  La.  146;  BcUPs 
Administratrir  v.  Ball,  15  Id.  182;  Rhodes  v.  Union  Bank  of 
Louisiana,  7  ICob.  (La.)  66;  Corcoranv.  Riddell,  7  La.  Ann.  268; 
Shaffet  V.  Jackson,  14  Id.  154;  Succession  ofOumey,  14  Id.  622; 
Webb  V.  Keller,  26  Id.  596;  Frazer  v.  Zylicz,  29  Id.  536;  Heirs 
of  Herman  v.  Janners,  31  Id.  280.  "  The  purchaser  at  a  ju- 
dicial sale  of  property  of  a  succession  is  not  bound  to  look 
further  back  than  the  order  of  the  court  directing  the  sale": 
Succession  of  Hebrard,  18  La.  Ann.  485;  Woods  v.  Lee,  21  Id. 
505;  Beats  v.  Walden,  11  Rob.  (La.)  72;  Brosnahan  v.  Turner, 
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16  La.  440;  Eeirs  ofNesaom  v.  Weia,  84  La.  Ann.  1004;  Webb 
▼.  KeUer,  89  Id.  55. 

Defendant  has  stated  his  case  strictly  within  this  rule.  All 
the  motaary  proceedings,  and  those  leading  up  to  and  embra- 
cing the  probate  and  judicial  sales  in  question,  are  perfectly 
regular,  and  the  probate  sale  was  made  under  the  authority  of 
an  order  of  the  court  to  pay  the  debts  of  the  succession. 

6.  The  prescription  of  five  years  which  the  defendant  pleads, 
under  R.  C.  C.  3543,  cures  '*  all  informalities  connected  with  or 
growing  out  of  any  public  sale  made  ....  at  public  auc- 
tion," and  this  bar  is  perfect  and  complete  in  respect  to 
^'  minors,  married  women,  or  interdicted  persons." 

The  preceding  argument  and  citation  of  authority  prove 
that  the  matters  complained  of  are,  in  truth  and  reality,  only 
matters  of  irregularity,  and  do  not  involve  an  absolute  nullity 
or  illegality.  They  are  all  cut  off  by  the  defendant's  plea  of 
five  years'  prescription. 

7.  The  learned  judge  of  the  district  court  dismissed  the 
plaintifi^'s  action  as  of  nonsuit.  It  appears  clear  to  our  minds 
that  this  was  not  just  to  the  defendant,  who  has  made  out  her 
defense  most  clearly  and  satisfactorily,  and  is  entitled  to  final 
judgment,  and  the  judgment  of  the  court  a  qua  must  be 
amended. 

It  is  therefore  ordered,  adjudged,  and   decreed  that    the 
judgment  appealed  from  be  amended;  and  it  is  further  ordered 
and  decreed  that  the  demands  of  the  plaintlfis  be  rejected  and  . 
disallowed,  and  that,  as  thus  amended,  the  judgment  be 
affirmed,  and  at  defendant's  costs  in  both  courts. 

Deculrations  or  Administrator  in  Chief  that  Salb  of  Intestatb'h 
pROFSRTT,  Made  bt  Him,  was  Private,  and  therefore  void,  are  not  com- 
petent evidence  for  the  succeeding  administrator,  for  the  purpose  of  impeach- 
ing the  sale  and  recovering  the  property  from  one  claiming  under  the 
parchaser  at  such  sale:  Me  Arthur  v.  Carrie,  32  Ala.  75;  70  Am.  Deo.  629. 

Probate  Ck>nRT8  are  Courts  of  General  JuRiSDicriON,  and  all  pre- 
sumptions are  in  favor  of  the  validity  of  their  proceedings:  Alexander  v. 
ifaverick,  18  Tex.  179;  67  Am.  Dec.  693;  see  WUhera  v.  Patterson,  27  Tex. 
491;  86  Am.  Dec.  643. 

Purchase  bt  Executor  or  Administrator  at  his  Own  Sale  is  not 
Void,  hut  voidable  at  the  election  of  those  interested:  Smith  v.  Oranberry,  39 
Oa.  381;  99  Am.  Dec  464;  ffmtston  v.  Bryan,  78  Ga.  181;  6  Am.  St.  Rep. 
262. 

Purchaser  at  Sheriff's  Sale,  as  Well  as  Party  Redeeming,  is  Bound 
at  his  peril  to  inquire  whether  it  sufficiently  appears  on  the  face  of  the  record 
that  the  court  had  jurisdiction:  Union  Iron  Works  v.  Basskk  Mining  Co,,  10 
O0L24. 
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GuNTHER   V.   New   Orleans   Cotton    Exchange 

Mutual  Aid  Association. 

r40  LOUIBIAMA  ANNUAL,  776.] 

Equttablx  Estoppel — Corporation  not  Exempt  from  Appuoatiok  of 
Principles  of.  —  A  mutual  benefit  association,  whose  charter  proridoB 
that  a  particular  method  of  giving  notice  of  assessments  falling  do* 
shall  be  a  proper  notification  to  all  members,  is  not  exempt  from  the  ap- 
plication of  the  principles  of  equitable  estoppel,  which  operate  upon  all 
other  persons,  natural  or  juridical. 

Doctrine  of  Estoppel — Wuen  mat  be  Invoked  in  Mattbbs  Affbct- 
iNo  Execution  of  Contracts.  —  Where  a  party  to  a  contract  has  com- 
plied  with  its  terms,  he  has  no  occasion  to  invoke  the  doctrine  of  es- 
toppel; it  is  only  when  the  terms  have  admittedly  not  been  complied 
with  that  the  question  arises  whether  the  other  party  has,  by  his  repre- 
sentations or  conduct,  estopped  himself  from  setting  up  such  non-com- 
pliance as  a  ground  of  forfeiture. 

Forfeitures  are  not  Favored  in  Law;  and  if  a  mutual  benefit  associa- 
tion, although  its  charter  provides  only  for  giving  notice  of  assessmenta 
due  by  posting  thereof,  adopts  and  continues  for  a  long  time  the  practice 
of  sending  written  notices  by  mail  to  a  certain  class  of  members,  a  mem- 
ber of  that  class  is  justified  in  believing  that  such  written  notice  will  be 
sent  to  him,  and  in  acting  upon  such  belief;  and  if  his  failure  to  pay  an 
assessment  is  solely  due  to  want  of  such  notice,  and  he  offers  to  pay  the 
same  as  soon  as  he  obtains  information  thereof,  the  association  will  be 
estopped  from  claiming  the  forfeiture  of  his  membership,  and  denying 
his  right  to  recover  because  of  such  supposed  forfeiture. 

Action  to  recover  insurance.    The  opinion  states  the  case. 
Bayney  DenegrCj  and  Bayne^  for  the  appellants.  . 
W.  F.  and  D.  C.  MeUen^  for  the  appellees. 

Fenner,  J.  The  defendant  is  a  corporation,  organized  as 
a  mutual  benefit  association,  the  members  of  which,  or  their 
designated  beneficiaries,  are  entitled,  at  death,  to  receive  an 
amount  equivalent  to  the  sum  of  certain  assessments  which 
are  levied  upon  and  payable  by  the  surviving  members. 

Plaintiffs  exhibit  a  certificate  of  the  association,  reciting  the 
membership  of  Julius  Aroni,  and  that,  "  in  consideration  of 
twenty  dollars  by  him  paid  as  such,  said  Aroni  has  secured  to 
his  children  [the  plaintiffs],  in  the  nature  of  insurance  upon 
his  life,  all  the  benefits  of  said  association,  subject  at  the  same 
time  to  the  conditions,  limitations,  and  penalties  imposed  by 
the  charter  of  the  association." 

Defendant  admits  the  original  membership  of  Aroni,  and 
the  right  of  plaintiffs  to  claim  whatever  is  due  under  the  wr- 
tificate,  but  avers  that,  in  accordance  with  the  provisions  of 
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the  charter,  he  had,  prior  to  his  death,  been  duly  fiuspended 
for  non-payment  of  assessments,  and  had  entirely  forfeited  his 
membership,  and  all  claims  against  the  association. 

The  charter  contains  the  following  provision:  "Upon  proof  of 
the  death  of  a  member,  each  surviving  member  shall,  within  ten 
days,  pay  to  the  secretary  the  sum  of  ten  dollars.  A  notice 
posted  in  the  rooms  of  the  Cotton  Exchange  shall  be  deemed 
a  proper  notification  to  all  members.  Any  member  not  having 
paid  within  ten  days  shall  be  suspended,  and  shall  be  treated 
as  not  being  on  the  rolls  of  membership,  and  in  case  of  his 
death  during  the  period  of  such  suspension,  he  shall  forfeit  all 
<daim8  upon  the  association;  provided,  however,  that  within 
thirty  days  from  date  of  such  notice,  upon  payment  of  any 
past  dues,  and  any  that  would  have  accumulated  had  he  re- 
mained a  member  of  this  association,  his  suspension  shall 
cease.  Should  any  member  remain  in  default  after  the  expi- 
ration of  the  said  term  of  thirty  days,  he  can  only  be  reinstated 
by  a  vote  of  the  board  of  directors,  and  upon  payment  of  all 
arrears." 

To  become  a  member,  it  was  essential  that  the  applicant 
ehould  be  either  a  member  of  the  Cotton  Exchange,  or  the 
holder  of  a  power  of  attorney  of  a  member,  or  a  visiting  mem- 
ber, or  an  employee  of  said  exchange;  but  the  charter  pro- 
vided that  "any  member  may  withdraw  from  the  Cotton 
Exchange  without  severing  his  connection  with  this  associa- 
tion." 

The  rule  with  regard  to  notice  was  evidently  adopted  with 
reference  to  the  original  conditions  of  membership,  under 
which  every  member  having  access  to  the  floor  of  the  Cotton 
Exchange  would  have  the  opportunity  to  observe  the  posted 
notices. 

But  as  time  went  on,  under  the  operation  of  the  provision 
last  quoted,  there  arose  a  class  of  members  of  the  association 
who  had  ceaded  to  be  members  of  the  exchange,  and  had  lost 
the  privilege  of  access  to  its  rooms.  As  to  them,  the  posting 
of  notices  in  a  room  which  they  were  forbidden  to  enter  be- 
came obviously  unavailing.  We  do  not  say  that  this  change 
of  condition  operated  the  creation  of  any  new  right,  or  imposed 
any  duty  upon  the  association  to  give  a  different  notice  from 
that  required  by  the  charter.  It  might  have  stood  upon  its 
rights,  and  have  held  the  excluded  members  to  the  hard  lines 
of  their  contract.  But  it  did  not  choose  to  do  so.  On  the 
contrary,  it  adopted  the  just  and  reasonable  custom  of  send- 
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Ing,  by  mail,  written  notices  of  all  assessments  due  to  all  snch 
members,  and  even  to  others  who  requested  it.  It  is  tme  that 
the  president  says  that  he  told  such  members  as  spoke  to  him 
on  the  subject  that  this  was  a  matter  of  courtesy,  and  not  of 
right;  but  he  does  not  pretend  that  he  made  such  statement 
to  Aroni. 

Aroni  had  ceased  to  be  a  member  of  the  Cotton  Exchange. 
Under  the  custom  above  indicated,  notices  were  always  mailed 
to  his  address  when  assessments  became  due,  and  he  always 
paid.  The  custom  was  to  send  notices,  as  soon  as  an  assess- 
ment was  posted,  to  all  members  who,  like  Mr.  Aroni,  were 
not  admitted  to  the  exchange. 

In  November,  1885,  Mr.  Aroni  was  stricken  with  cerebral 
apoplexy  and  softening  of  the  brain,  from  which  date  until  his 
death,  in  the  latter  part  of  1886,  he  remained  in  a  state  of 
mental  incompetency. 

Mr.  Aroni  had  an  office  on  Carondelet  Street,  and  resided 
in  rooms  on  Canal  Street,  both  of  which  were  known  to  the 
officers  of  the  association  charged  with  giving  notices.  In 
February,  1886,  two  deaths  occurred,  of  which  notices  were  re- 
ceived at  his  office,  and  his  son,  Mr.  Ernest  Aroni,  promptly 
paid  the  assessments. 

On  March  27,  1886,  another  member,  Mr.  Friedlander,  died. 
No  notice  was  ever  received  of  this  death,  cither  at  the  office 
or  residence  of  Mr.  Aroni.  Mr.  Mellen,  his  friend  and  asso- 
ciate in  much  legal  business,  testifies  that  he  regularly  exam- 
ined his  mail,  and  that  no  such  notice  came;  if  it  had,  he 
would  have  attended  to  it.  Mr.  Ernest  Aroni  states  he  was 
with  his  father  day  and  night  at  his  residence,  and  that  no 
such  notice  came  there. 

The  officers  of  the  association  testify  that  notices  were  sent 
out  as  usual,  and  they  presume  one  was  sent  to  Mr.  Aroni,  but 
they  do  not  profess  to  remember  it  as  a  fact,  or  to  have  any 
record  of  any  kind  to  confirm  their  impression  based  simply 
on  their  ordinary  course  of  proceeding.  The  liability  to  acci- 
dental omission  in  sending  a  large  list  of  notices  is  too  great 
to  justify  us  in  giving  to  this  testimony  sufficient  weight  to 
overthrow  the  presumption  resulting  from  the  fact  that  all 
other  notices  sent  reached  their  destination,  and  that  this  one 
certainlv  did  not. 

Another  fact  still  more  strongly  weighs  against  the  defend- 
ant. On  the  31st  of  March,  1886,  Mr.  R.  N.  Lewis,  another 
member,  died.    This  was  several  days  before  the  expiration  of 
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ten  days  from  the  death  of  Friedlander,  at  a  time  when  Mr. 
Aroni  was  in  no  manner  in  default,  when  the  custom  clearly 
entitled  him  to  immediate  notice  of  the  assessment,  and  when 
there  was  no  excuse  for  not  sending  it.  If  the  former  notice 
had  simply  been  miscarried  in  the  mail,  it  is  not  likely  that  a 
similar  accident  would  have  happened  a  second  time. 

If  the  latter  had  been  received,  all  the  consequences  of  the 
former  accident  would  have  been  averted.  Yet  it  is  admitted 
that,  in  this  case,  no  notice  was  sent.  The  admitted  failure  to 
give  notice  in  this  case,  being  without  excuse,  supports  the 
probability  of  failure  in  the  former,  and  places  the  association 
in  fault. 

There  is  not  the  slightest  ground  for  attributing  the  failure 
to  pay  these  assessments  to  any  other  cause  than  want  of  no- 
tice. As  soon  as  the  default  came  to  the  knowledge  of  the 
beneficiaries,  and  long  before  the  death  of  Mr.  Aroni,  the  par- 
ties immediately  tendered  payment  of  all  assessments  due, 
and  demanded  the  reinstatement  of  Mr.  Aroni,  which  was  re- 
fused. 

We  therefore  accept  and  treat  it  as  a  fact  in  the  case  that 
Mr.  Aroni  was  not  notified  of  any  assessment  which  he  failed 
to  pay,  unless  the  simple  posting  in  the  exchange  operated  as 
a  sufficient  notice. 

The  learned  counsel  for  defendant  vigorously  maintain  that 
Mr.  Aroni  was  entitled  to  no  other  notice  than  the  posting; 
that  the  charter  is  a  contract  to  which  he  was  a  party,  and  by 
the  terms  of  which  he  is  bound,  and  that  he  had  not,  and  no 
action  of  the  officers  of  the  company  could  confer  upon  him,  a 
right  to  any  other  notice  than  that  which  the  charter  declared 
should  be  sufficient. 

We  can  discover  no  possible  reason  why  the  defendant 
should  be  exempt  from  the  application  of  the  principles  of 
equitable  estoppel,  which  operate  upon  all  other  persons,  nat- 
ural or  juridical,  nor  why  the  mere  fact  that  there  was  a  con- 
tract should  bar  their  application. 

In  matters  affecting  the  execution  of  contracts,  there  would 
never  be  any  occasion  for  invoking  the  doctrine  of  estoppel  if 
the  party  had  complied  with  the  terms  of  his  contract,  because 
such  compliance  would  be,  of  itself,  a  sufficient  basis  for  his 
legal  right. 

It  is  only  when  the  terms  have  admittedly  not  been  com- 
plied with  that  the  question  arises  whether  the  other  party 
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has,  by  his  representations  or  conduct,  estopped  himself  from 
eettiDg  up  such  non-compliance  as  a  ground  of  forfeiture. 

Says  Mr.  Bigelow:  "  Where  a  person,  by  his  words  or  con- 
duct, voluntarily  causes  another  to  believe  in  the  existence  of 
a  certain  state  of  things,  and  induces  him  to  act  upon  that  be- 
lief, so  as  to  change  bis  previous  position,  he  will  be  estopped 
to  aver  against  the  latter  a  different  state  of  things  ":  Bigelow 
on  Estoppel,  Introduction,  p.  64. 

There  can  be  no  doubt  that  the  long-continued  practice  of  the 
defendant  company  to  send  Mr.  Aroni  prompt  notice  of  every 
assessment  as  soon  as  mado  justified  him  in  believing  that  he 
would  receive  such  notices,  and  in  acting  on  the  belief  that  by 
paying  when  so  notified  his  rights  would  be  protected. 

The  case  is  very  much  stronger  than  that  of  ordinary  insur* 
ance,  where  a  fixed  premium  is  due  at  a  date  certain,  and 
where  the  insured,  independently  of  any  notice,  is  fully  ad- 
vised of  his  duty  in  tlio  premises.  Here  notice  of  some  kind 
was  absolutely  essential  in  order  to  inform  the  insured  that 
anything  was  due.  But  even  in  the  former  class  of  cases,  it 
has  been  universally  held  that,  however  positive  the  terms  of 
the  contract  in  requiring  payment,  unconditionally,  of  the  pre- 
miums when  due,  yet  if  the  company  pursues  the  practice  of 
notifying  its  policy-holder  before  the  maturity  of  bis  pre- 
miums, the  latter  would  have  the  right  to  expect  and  to  rely 
on  receiving  such  notice,  and  that  if  the  company  failed  to 
send  it  in  a  particular  case,  it  would  be  estopped  from  claim- 
ing a  forfeiture  for  non-payment  at  the  exact  time. 

This  has  been  held  by  the  supreme  court  of  the  United 
States,  using  the  following  language:  **  Forfeitures  are  not 
favored  in  the  law,  and  courts  are  always  prompt  to  seize  hold 
of  any  circumstances  that  indicate  an  election  to  waive  a  for- 
feiture, or  an  agreement  to  do  so,  on  which  the  party  has  relied 
and  acted.  Any  agreement,  declaration,  or  course  of  actioa 
on  the  part  of  an  insurance  company,  which  leads  a  party 
insured  honestly  to  believe  that,  by  conforming  thereto,  a 
forfeiture  of  his  policy  will  not  be  incurred,  followed  by  due 
conformity  on  his  part,  will  and  ought  to  estop  the  company 
from  insisting  on  the  forfeiture,  though  it  might  be  claimed 
under  the  express  letter  of  the  contract.     The  company  is 

thereby  estopped  from  enforcing  the  contract In  the 

present  case,  it  appeared  that  the  company  had  discontinued 
its  agency  at  the  place  of  residence  of  the  insured  soon  after 
the  policy  was  issued,  and  had  given  him  notice  by  mail«  from 
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time  to  time,  where  and  to  whom  to  pay  them.  Such  notice, 
it  would  seem,  had  never  been  omitted  prior  to  the  maturity 
of  the  last  installment.  The  effect  of  the  judge's  charge  was, 
that  if  this  was  the  fact,  and  if  no  notice  had  been  given  on 
that  occasion,  and  the  failure  to  pay  the  premium  was  solely 
due  to  the  want  of  such  notice,  it  being  ready  and  being  ten- 
dered as  soon  as  notice  was  given,  no  forfeiture  was  incurred. 
We  think  the  charge  was  correct  under  the  circumstances  of 
this  case.  The  insured  had  good  reason  to  expect  and  to 
rely  on  receiving  notice  to  whom  and  where  he  should  pay 
that  installment.  It  had  always  been  given  before,"  etc.: 
Insurance  Co.  v.  Egglestony  96  U.  S.  572. 

The  same  doctrine  was  reiterated  in  a  later  case,  and  was 
extended  to  a  case  where  the  insurance  company  was  in  the 
habit  of  receiving  the  premium  though  tendered  a  few  days 
after  maturity,  and  was  held  to  be  thereby  estopped  from 
claiming  a  forfeiture  when  the  premium  was  tendered  in  a 
reasonable  time  after  maturity:  Phcsnix  Ins.  Co.  v.  Doster^  106 
U.  S.  30;  see  also  Home  Life  Ins.  Co.  v.  Pierce,  75  111.  426; 
Attomey^Oeneral  v.  Continental  Life  Ins.  Co.,  33  Hun,  138; 
Insurance  Co.  v.  TuLlidge,  39  Ohio  St.  240;  Manhattan  Life 
Ins.  Co.  V.  Smithy  44  Id.  156;  58  Am.  Rep.  806;  Thompson  v. 
Insurance  Co.,  52  Mo.  469;  Fitzpatrick  v.  Mut.  &  Ben.  Life  Ins. 
Co.y  25  La.  Ann.  444. 

The  case  last  quoted  fully  recognizes  the  authority  of  a 
mutual  benefit  association,  like  the  defendant,  to  change  the 
method  of  notice  provided  in  the  charter,  and  held  the  com- 
pany estopped  from  setting  up  a  forfeiture  under  the  charter 
notice,  where  the  new  notice  adopted  had  not  been  given. 

We  consider  the  present  case  as  fully  covered  by  the  princi- 
ples above  set  forth. 

Judgment  afOrmed. 

Equitablb  E&tofpel,  how  Cbxated:  Hew  York  HMer  Co.  ▼•  Ratherff, 
107  N.  7.  310;  1  Am.  St.  Rep.  822,  and  note  826;  WdntUin  v.  Natkmid 
Bank,  69  Tex.  38;  6  Am.  St  Kep.  23,  and  note  28;  Bynrnn  v.  Preafon,  69  Tex. 
287;  6  Am.  St.  Bep.  49,  and  note  63. 

Waxvxb  or  FoBFBiTUBBs  Providbd  job.  in  PoLions  or  Ikbubancb:  See 
ComOmUal  H^e  ins.  Co.  V.  r«ii^,  113  Ind.  169;  8  Am.  St  Bep.  630^  and  note 
4K37. 
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Weeks  v.   New    Oelbans,   Spanish  Fobt,   and 

Lake  Railroad  Company. 

r40  Louisiana  Ammual,  80aj 

OnB    STAITDniO  UPON   OB    CSOSSINO    RAILROAD   TSACK  TO    BOABD    MomO 

Train  Which  has  Left  Station  is  not  in  a  position  that  makas  Um 
railroad  company  a  guarantor  of  his  safety,  or  exempts  him  from  the 
obligation  of  using  proper  care  for  his  self-protection,  although  passen- 
gers crossing  the  track  at  a  station,  to  board  or  leave  a  train  halted  for 
that  purpose,  are  not  held  to  the  exercise  of  the  same  care  and  vigilanoe 
that  are  ordinarily  exacted  from  persons  crossing  railroad  tracks;  bat 
are  authorized  to  assume  that  the  company  will  so  regulate  its  trains 
that  they  will  be  safe  from  harm  on  the  track  which  they  are  thus  in- 
vited and  required  to  cross. 

Attempt  to  Board  Moving  Railroad  Train  is  Such  Contributort 
Neoligxnoe  as  will  bar  a  recovery  for  injuries  received  in  wia^lring 
such  attempt. 

0ns  Who  Stands  on  Railroad  Track  in  Full  View  of  Afproachiko 
Train,  which  rings  its  bell  and  blows  its  whistle,  without  using  his 
senses  to  guard  against  the  danger  to  which  he  is  exposed,  being  ab- 
sorbed in  an  effort  to  board  a  moving  train,  is  guilty  of  such  contriba- 
tory  negligence  as  will  bar  a  recovery. 

Action  to  recover  damages  for  negligence.  The  opinion 
states  the  case.     . 

Robert  Mott,  Harry  H.  HaU,  and  C,  P.  DroUa^  for  the  appel- 
lant. 

Walter  D.  Denegre,  for  the  appellee. 

Fenner,  J.  At  the  point  with  which  we  are  concerned,  the 
defendant's  double-track  railroad  runs  along  Bienville  Street. 

At  the  intersection  of  Bienville  and  Napoleon  streets  lies,  on 
one  side  of  Napoleon  Street,  a  square  known  as  Loeper's  Park, 
and  on  the  other  or  city  side  a  vacant  square  known  and  used 
as  a  base-ball  green. 

Loeper's  Park  contains  a  garden,  buildings,  places  of  re* 
freshment,  dancing-platform,  etc.,  and  is  used  for  picnicn  and 
a  place  of  resort  on  Sundays.  Its  entrance-gate  is  on  Bien- 
ville, about  thirty- five  feet  from  Napoleon  Street. 

On  Sunday,  August  8,  1886,  defendant's  train,  coming  from 
the  lake  to  the  city  along  the  track  farthest  from  the  park  and 
base-ball  green,  stopped  at  Loeper's  Park  gate,  and  took  on  a 
number  of  passengers.  It  then  moved  on,  and  while  moving, 
twenty-five  or  thirty  boys,  who  had  been  engaged  in  base-ball 
on  the  green,  came  running  towards  the  train,  crossing  the 
intervening  track  or  being  upon  it,  and  beg^n  boarding  the 
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moving  train.  All  succeeded  in  catching  on  except  the  son  of 
plaintiff,  an  intelligent  boy  of  fifteen  years,  who  waited  for  the 
rear  coach,  and  was  standing  on  or  near  the  intervening  track 
when  the  out-going  train  running  on  said  track  came  along, 
and  struck  him,  inflicting  severe  injuries.  The  point  at  which 
he  was  struck  was  about  one  hundred  feet  from  Loeper's  Park 
gate,  which  point  had  been  reached  by  the  rear  car  of  the  in- 
going train. 

The  present  action  is  brought  to  recover  damages  for  the 
injury  thus  inflicted. 

The  substantial  allegations  of  the  petition,  as  to  the  grounds 
^f  liability,  are,  ^'that  the  injury  was  caused  by  the  gross 
negligence,  carelessness,  and  want  of  skill  of  the  defendant's 
agents  and  employees";  that  the  boy  ^'was  lawfully  in  the 
position  occupied  by  him  when  run  over,  about  boarding  the 
in-coming  train  at  the  spot  where  he  was  run  over,  and  where 
said  trains  usually  stopped  for  Loeper's  Park  ";  and  that  ^'  the 
said  minor  was  in  no  way  negligent  or  at  fault." 

We  quote  the  language  of  the  supreme  court  of  the  United 
States  as  follows:  — 

<'The  question  in  such  cases  is:  1.  Whether  the  damage 
is  occasioned  entirely  by  the  negligence  or  improper  conduct 
of  the  defendant;  or  2.  Whether  the  plaintiff  himself  so  far 
contributed  to  the  misfortune  by  his  own  negligence  or  want 
of  personal  care  and  caution  that,  but  for  said  neglect  or  want 
of  care  and  caution  on  his  part,  the  misfortune  would  not  have 
happened.  In  the  former  case  the  plaintiff  is  entitled  to  re- 
covery, and  in  the  latter  he  is  not":  Railroad  Co.  v.  Jones^  95 
U.  S.  441. 

The  same  doctrine  is  fully  sustained  by  our  own  juris- 
prudence, and  was  announced  by  us  in  the  following  terms: 
"Where  the  injury  results  from  the  negligence  of  plaintiff 
and  the  negligence  of  the  defendant  in  such  a  manner  that 
the  negligence  of  each  may  be  considered  as  a  juridical  cause 
of  the  injury,  the  law  will  not  undertake  to  apportion  either 
the  blame  or  the  damage":  Summers  v.  Crescent  C,  R.  R,  Co., 
34  La.  Ann.  144;  44  Am.  Rep.  419;  Chiids  v.  New  Orleans 
City  R,  R.  Co.,  83  La.  Ann.  156. 

1.  The  main  ground  upon  which  negligence  is  imputed  to 
defendant  is,  that  the  out-going  train  was  violating  the  follow- 
ing general  order  issued  for  the  government  of  its  conductors 
and  engineers:  — 

"Under  no  circumstances  will  you  allow  your  trains  to  pass 
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each  other  while  taking  on  or  discharging  passengers  at  street 
crossings.  In  cases  where  trains  meet  at  street  crossings,  the 
rear  coach  of  the  train  having  the  crossing  must  have  passed 
the  pilot  of  the  waiting  engine  before  such  engine  is  permitted 
to  start." 

We  think  it  very  clear  that  this  order  only  means  that  one 
train  shall  not  run  by  another  when  the  latter  is  stopped  at  a 
street  crossing  or  other  stopping-place,  taking  on  or  dischar- 
ging passengers,  but  in  such  case  must  halt  and  stand  until 
the  latter  train  has  started  and  entirely  passed  the  pilot  of 
the  waiting  engine.  The  rule  is  an  eminently  proper  one,  and 
if  the  accident  had  resulted  from  its  violation,  and  the  boy 
had  been  run  over  while  properly  and  lawfully  boarding  a 
halted  train  at  its  stopping-place,  the  fault  of  defendant  would 
have  been  so  gross  that  only  the  clearest  proof  of  contributory 
negligence  equally  gross  could  have  saved  defendant.  Even 
independently  of  the  violation  of  its  own  express  rule,  the  case 
would  then  have  fallen  under  the  domination  of  a  well-con- 
sidered line  of  authorities,  which  hold,  in  substance,  that  pas- 
sengers, crossing  a  track  at  a  station  to  leave  or  get  on  a  train 
baited  for  that  purpose,  are  not  held  to  the  exercise  of  the 
same  care  and  vigilance  which  are  ordinarily  exacted  from 
persons  crossing  railroad  tracks,  but  are  authorized  to  assume 
that  the  railroad  corporation  will  so  regulate  its  trains  that  he 
will  be  safe  from  harm  on  the  track  while  he  is  thus  invited 
and  required  to  cross  in  order  to  secure  his  passage:  Terry  v. 
Jewett,  78  N.  Y.  338;  Brasseli  v.  New  York  etc.  R.  R.,  84  li 
241;  Klein  v.  Jeweii,  26  N.  J.  Eq.  474;  Jewett  v.  KUin,  27  Id. 
661. 

But  in  the  instant  case,  the  evidence  makes  it  clear  that 
the  in-going  train  had  completed  its  stop,  and  was  actually 
moving  on  before  the  out-going  train  was  near,  and  that  the 
latter  was  therefore  not  required  to  halt  under  the  letter  or 
spirit  of  the  rule,  but  had  the  right  to  assume  that  the  opera- 
tion of  receiving  and  discharging  passengers  had  been  com- 
pleted, and  that  it  might  safely  pass. 

In  point  of  fact,  the  engine  of  the  out-going  train  passed  the 
last  car  of  the  in-coming  train  at  a  point  considerably  beyond 
Napoleon  Street,  both  trains  being  entirely  clear  of  the  cross- 
ing, and  at  this  point  the  boy  was  injured. 

So  far  as  appears  from  the  evidence,  the  operation  of  receiv- 
ing and  discharging  passengers  was  completed,  and  the  track 
was  clear  until  this  crowd  of  boys  came  running  from  the 
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iMUM-ball  ground  to  board  the  moving  train,  and  croesed  or 
oocQpied  the  track  in  front  of  the  out-going  train,  and  so  little 
in  adyance  of  it  that  it  is  doubtful  whether  it  could  have  been 
stopped  in  time  to  avoid  the  accident. 

The  evidence  on  the  last  point  is  contradictory,  but  even 
granting  that  the  boys  were  on  the  track  when  the  out-going 
train  was  farther  off,  yet  the  officers  of  the  latter  might  well 
bave  assumed  that  they  would  succeed  in  boarding  the  other 
train,  or  otherwise  get  out  of  the  way  in  time;  and  in  point  of 
fact,  all  actually  did  so,  except  young  Weeks. 

Although  the  petition  alleges  that  the  spot  where  the  boy 
was  hurt  was  where  "the  trains  usually  stopped  for  Loeper's 
Park,"  yet  there  is  some  effort  to  show  that  the  trains  were  in 
the  habit  of  slowing  up,  without  stopping,  for  the  purpose  of 
receiving  or  discharging  passengers  at  the  base-ball  green, 
and  that  therefore  the  boys,  in  thus  boarding  the  moving 
train,  were  acting  on  the  invitation  of  defendant,  and  thus 
Btood  under  its  protection. 

We  have  examined  the  evidence  on  this  point  with  great 
care,  and  far  from  establishing  such  custom  or  habit,  it  very 
clearly  establishes  that  when  the  train  had  passengers  to 
receive  or  discharge  either  for  the  green  or  the  park,  it  stopped, 
and  that  its  stopping-place  was  Loeper's  Park  gate,  which,  on 
Sundays  and  picnic  days,  was  a  regular  stopping-place,  and 
on  other  days  was  a  signal-station,  where  it  stopped  when 
signaled.  No  doubt  boys  from  the  green  did  sometimes  jump 
on  or  off  the  train  as  it  moved  slowly  away  from  or  up  to  its 
stopping-place  at  the  gate;  but  this  was  not  by  invitation  of 
the  company,  which  stopped  its  trains  for  the  purpose  of  re- 
ceiving or  discharging  passengers  at  this  point,  and  had  the 
right  to  expect  that  such  passengers  would  board  or  leave  the 
train  while  thus  halted.  On  this  occasion,  the  train  undoubt* 
edly  did  stop,  and  ample  opportunity  was  afforded  Weeks  to 
take  bis  passage  in  a  lawful  and  proper  manner. 

We  need  not  discuss  other  features  of  negligence  charged 
against  the  defendant,  deeming  it  sufficient  to  show  that  at 
the  time  of  the  accident  Weeks  was  not  in  the  position  which 
he  occupied  under  any  circumstances  which  made  defendant 
the  guarantor  of  hi3  safety,  or  exempted  him  from  the  obliga- 
tion of  using  proper  care  for  his  self-protection. 

2.  This  brings  us  to  the  question  of  contributory  negligence. 

The  boy  Weeks  was  attempting  to  board  a  moving  train, 
which  is  universally  recognized  as  a  neglijcent  and  indiscr^"** 
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act,  constituting  such  contributory  negligence  as  will  debar 
him  from  recovering  for  injury  received  while  bo  engaged: 
Wood's  Railroad  Law,  1155;  Knight  v.  Pontehartraiii  R.  jR.,  23 
La.  Ann.  462;  Phillips  v.  Rensselaer  &  8.  R.  R.,  49  N.  Y.  177; 
Chicago  &  N.  W.  R.  R.  Co.  v.  ScateSj  90  111.  586. 

In  addition  to  this,  he  was  upon  or  in  dangerous  prozimitj 
to  a  railroad  track,  in  a  position  which,  the  authorities  univer- 
sally agree,  threw  upon  him  the  duty  of  looking  and  listening, 
and  using  all  his  senses  to  discover  and  avoid  the  danger 
necessarily  incident  to  such  a  situation. 

Said  the  supreme  court  of  the  United  States  in  a  case  much 
more  favorable  to  the  injured  party  than  this:  "The  failure  of 
the  engineer  to  ring  the  bell  or  sound  the  whistle,  if  such  were 
the  fact,  did  not  relieve  the  deceased  from  the  necessity  of 
taking  ordinary  precautions  for  her  safety.  Negligence  of  the 
company's  employees  was  no  excuse  for  negligence  on  her 
part.  She  was  bound  to  listen  or  to  look  *before  attempting 
to  cross. the  track,  in  order  to  avoid  an  approaching  train,  and 
not  walk  carelessly  into  the  face  of  possible  danger.  Had  aha 
used  her  senses,  she  could  not  have  failed  by  them  to  hear  and 
see  the  train  which  was  coming.  If  she  made  use  of  them 
and  walked  thoughtlessly  on  the  track,  she  was  guilty  of 
culpable  negligence,  and  so  far  contributed  to  her  injuries  as 
to  deprive  her  of  any  right  to  complain.  If,  using  them,  she 
saw  the  train  coming,  and  yet  undertook  to  cross  the  track  in- 
stead of  waiting  for  the  train  to  pass,  and  was  injured,  the 
consequence  of  her  mistake  and  temerity  cannot  be  cast  upon 
the  defendant.  No  railroad  can  be  held  for  failure  of  that 
kind.  If  one  chooses,  in  such  a  position,  to  take  risks,  he 
must  bear  the  consequences  of  failure":  Railroad  Co,  v.  Hohm^ 
ton,  95  U.  S.  701;  2  Wood's  Railroad  Law,  1302-1324,  and 
cases  there  cited;  Houston  v.  Vicksburg  etc.  R.  R,  Co.j  39  L^ 
Ann.  796. 

Now,  in  the  instant  case,  Weeks  was  not  merely  crossing, 
but  standing  on  a  track,  in  full  view  of  a  nearly  approaching 
train,  which  rang  its  bell  and  sounded  its  whistle.  Every* 
body  else  saw  the  train  and  heard  its  signals,  and  with  the 
slightest  use  of  his  own  senses  he  might  and  should  haTO 
done  so.  His  failure  was  attributable  solely  to  his  eager  ab» 
sorption  in  the  performance  of  an  act  in  itself  improper,  india- 
creet,  and  negligent. 

Under  such  circumstances,  it  is  impossible  to  absolve  him 
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from  the  charge  of  gross  contributory  negligencey  and  to  east 
upon  the  defendant  the  consequence  of  his  own  fault. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  ver^ 
diet  and  judgment  appealed  from  be  annulled,  avoided,  and 
reversed,  and  that  there  now  be  judgment  in  feivor  of  defend- 
ant, and  rejecting  plaintifiF's  demand  at  her  cost  in  both  courts. 


DuTT  or  Railboad  Oompakt  to  Eixp  its  Preiiibxs  nr  Bafb  Condi- 
tion: Waba$k  etc  E.  S.Co.  v.  Loeke^  112  Ind.  404;  2  Am.  St.  Rep.  193,  and 
note  208;  MeKone  ▼.  RaUroad  Co^  57  Mich.  601;  47  Am.  Rep.  696. 

CoNTBiBUTOBT  Nfouoincb  uf  BoASDUTo  MoviNO  Tbain:  See  Solomon  t. 
ManhaUan  Ry  Co,,  103  N.  T.  437;  56  Am.  Rep.  843;  57  Am.  Rep.  760. 

DuTT  OF  Tbayxlsb  AT  RaHiWat  CBOflsnTQ  OT  itatioii  to  look  oat  for  ap- 
proaching traina:  See  (yConmr  r.  Miitowi  Pae.  Ry  Co.,  94  Ma  160;  4  Am. 
St.  Rep.  864»  and  oaaea  eoUoeted  in  note  868. 
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Oabnihsiiknt.  —  IssuB  OF  Writ  of  Garnishment,  for  Pdbposb  of  At- 
taching the  amount  due  on  a  policy  of  insurance,  ia  not  prematui* 
because  at  the  time  of  ita  issuance  no  proof  of  loss  had  been  made,  and 
by  the  terms  of  the  policy  proof  of  loss  was  required  before  tlie  com- 
pany could  be  held  liable  to  pay.  Writ,  of  garnishment  is  not,  strictly 
speaking,  an  action  for  the  recovery  of  a  debt,  but  is  more  in  the  nature 
of  a  bill  of  discovery,  and  may  be  filed  in  anticipation  that  a  debt  or 
other  obligation  will  mature  at  some  future  time. 

Whsn  Plaintiff  Contests  Answer  of  Garnishee,  Speciftino  in  what 
particulars  he  believes  it  untrue,  under  oath,  it  is  not  necessary  that  the 
allegations  upon  which  the  issue  is  made  up  should  be  sworn  tn. 

IifSCTRANCE.  —  Fraud  as  Bar  to  Recovery  for  Loss  under  Pouct.  — 
The  assignee  of  a  policy  of  insurance  containing  a  provision  *'  tliat  all 
fraud  or  attempt  at  fraud,  by  false  swearing  or  otherwiiie,  shall  be  a 
complete  bar  to  any  recovery  for  loss  under  it,"  cannot  enforce  a  re- 
covery, although  the  assignment  was  made  with  the  consent  of  tlie 
insurance  company,  if  the  transfer  proved  to  be  fraudulent  as  to 
creditors,  of  which  the  company  was  ignorant  when  it  consented  to  the 
transfer;  and  this  is  so,  although  the  assignee  was  the  local  agent  of  the 
company. 

Insurance  Compant  mat  Insist  upon  the  Invaliditt  of  its  policy,  for 
breach  of  conditions  therein,  and  thus  avoid  liability  for  a  loss,  without 
returning  or  offering  to  return  any  portion  of  tlio  premiums  paid. 

Oexditors  of  Insured  cannot  Compel  Payment  of  the  Policy  by  pro- 
cess of  garnishment  against  the  insurance  company,  if  the  insured  him- 
self has  forfeited  the  right  to  enforce  collection  by  violating  oonditions 
contained  in  the  policy. 

Mazey  and  Fisher j  and  Matthews  and  Wood^  for  the  appel- 
lants. 

Acker  and  Abney^  for  the  appellee. 

«6 
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Maltbie,  p.  J.    On  the  6th  of  October,  1883,  G.  W.  Scott 
'Obtained  a  policy  of  insurance  on  a  house  in  Lampasas  for 
<me  year,  from  P.  M.  Hargrave,  who  was  the  local  agent  of 
appellant,  the  Phenix  Insurance  Company,  of  Brooklyn,  New 
York,  and  on  the  fifteenth  day  of  November  thereafter,  Scott, 
with  the  consent  of  the  company,  transferred  said  policy  to 
the  said  P.  M.  Hargrave,  he  having  a  short  time  before  pur- 
•chased  the  property  insured  from  Scott,  and  received  a  general 
warranty  deed  to  the  same.    These  transfers  were  made  with- 
out consideration,  and  with  intent  on  the  part  of  both  Scott 
and  Hargrave  to  defraud  the  creditors  of  the  said  Scott;  but 
this  intent  was  not  known  to  the  insurance  company  until 
after  the  destruction  of  the  building  by  fire,  which  occurred 
on  the  fourteenth  day  of  August,  1884.    On  the  thirtieth  day 
of  July,  1884,  Hargrave  made  a  general  assignment  of  all  of 
his  property,  including  that  insured,  to  Henry  Exall,  for  the 
benefit  of  his  (Hargrave's)  creditors.    The  insurance  com- 
pany in  no  way  consented  to  this  assignment.    Appellees, 
who  were  creditors  of  G.  W.  Scott,  on  November  17,  1883, 
oommenced  suit  against  him,  and  caused  an  attachment  to  be 
levied  on  the  property  insured,  claiming  that  the  transfer  to 
Hargrave  was  fraudulent  and  void,  and  on  the  6th  of  Septem- 
ber, 1884,  garnished  the  insurance  company.     Notice  of  the 
fire  was  given  and  proofs  of  the  loss  made  by  said  Scott,  on . 
the  6th  of  September,  in  proper  form,  he  then  claiming  that 
the  transfer  of  the  property  to  Hargrave  was  intended  as  a 
mortgage,  and  on  the  17th  of  the  month  the  insurance  com- 
pany, through  its  general  agent,  denied  all  liability  to  Scott, 
and  afterwards,  in  answer  to  the  garnishment,  denied,  under 
oath,  that  it  was  indebted  or  in  any  way  liable  to  Scott  on  the 
policy  of  insurance,  which  was  controverted  by  appellees  by  a 
written  affidavit. 

It  is  contended  by  appellant  that  the  garnishment  was 
prematurely  filed,  because  at  the  time  of  its  issuance  no  proof 
of  loss  had  been  made,  and  by  the  terms  of  the  policy  proof 
of  loss  was  required  before  the  company  could  be  held  liable 
to  pay.  It  has  been  frequently  held  that  making  proof  of  loss, 
where  there  is  such  a  stipulation  in  the  policy  as  is  in  this,  is 
a.condition  precedent,  and  must  be  complied  with  before  suit 
can  be  maintained  for  the  recovery  of  the  amount  of  the 
policy:  East  Texas  Ins,  Co.  v.  Dyches,  56  Tex.  666;  O^Brien  v. 
Commercial  Fire  Ins.  Co.^  63  N.  Y.  108;  Roctford  In$.  Co.  V. 
I^ehon,  05  III.  415. 
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But  we  are  of  opinion  that  the  issuance  of  a  writ  of  garnish- 
ment is  not,  strictly  speaking,  an  action  for  the  recovery  of  a 
debt,  but  is  more  in  the  nature  of  a  bill  of  discovery,  and 
may  be  filed  in  anticipation  that  a  debt  or  other  obligation 
will  mature  at  some  future  time.  This  practice  is  evidently 
contemplated  by  our  statute  of  garnishment.  In  this  in- 
stance, the  property  having  been  destroyed  by  fire,  the  agree- 
ment to  pay  the  policy  was  no  longer  contingent,  but  bad 
become  absolute  by  the  happening  of  the  event  mentioned  in 
the  policy,  subject  to  be  defeated,  however,  by  defenses  pleaded 
and  proven,  as  might  be  done  in  other  cases  of  debt.  Conse- 
quently the  garnishment  was  not  prematurely  issued. 

Nor  do  we  think  it  necessary  that  the  controverting  affi- 
davit to  appellant's  answer  should  contain  all  the  allegations 
necessary  to  authorize  a  recovery  on  the  policy  in  an  ordinary 
suit  at  law.  Article  211  of  the  Revised  Statutes  provides  that 
the  plaintiff  may  contest  the  answer  of  the  garnishee,  if  he 
believes  it  incorrect,  by  affidavit  in  writing,  stating  in  what 
particulars  he  believes  the  same  untrue;  while  article  213  pro- 
vides that  in  such  cases  an  issue  shall  be  formed,  under  tho 
direction  of  the  court,  and  tried  as  in  other  cases,  giving  the 
court  plenary  power  in  reference  to  the  formation  of  the  issue^ 
so  far  as  mere  form  is  concerned.  ''AH  that  can  be  required 
of  the  plaintiff  is,  that  he  state  the  facts  on  which  he  relies  to 
establish  the  liability  of  the  garnishee  with  sufficient  cer- 
tainty to  enable  the  latter  to  prepare  for  his  defense  ":  Adkirm 
V.  TFateon,  12  Tex.  199,  200.  In  this  case  the  complaint  is 
not  that  the  plaintiffs  in  their  pleadings  failed  to  state  such, 
facts  as  were  necessary  to  enable  the  garnishee  to  make  it» 
defense,  but  that  the  pleadings  were  not  sworn  to.  We  think 
it  sufficient  that  the  controverting  affidavit  was  under  oath; 
there  is  no  law  requiring  that  the  allegations  upon  which  the 
issue  is  made  up  should  be  sworn  to. 

The  principal  question  in  the  case  yet  remains:  Was  appel- 
lant liable  on  its  policy  to  the  creditors  of  Scott?  The  com- 
pany  was  induced  to  give  its  consent  to  the  transfer  of  the 
policy  upon  the  false  representation  that  Hargrave  had  be- 
come the  owner  of  the  property  insured,  while  the  proof 
showed  that  the  understanding  was,  that  the  transfer  from 
Scott  to  Hargrave  should  be  a  mere  cover  to  enable  Scott  to 
effect  a  favorable  compromise  with  his  creditors,  he  being 
at  the  time  largely  indebted;  and,  no  consideration  having 
passed,  the  transfer  was  fraudulent  and  void  as  to  his  credi- 
tors. 
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It  is  provided  in  the  policy  ''  that  all  fraud  or  attempt  at 
fraud,  by  false  swearing  or  otherwise,  shall  be  a  complete  bar 
to  any  recovery  for  loss  under  it."  The  company  doubtless 
anderstood,  and  it  was  without  doubt  intended  by  Scott  and 
Hargfftife  that  it  should  understand,  that  there  had  been  a 
complete  and  valid  transfer  of  the  property  as  to  all  persons; 
but  it  being  invalid  as  to  the  creditors  of  Scott,  created  such  a 
state  of  confusion  and  doubt  as  to  the  ownership  of  the  policy 
as  rendered  it  hazardous  to  pay  the  loss  to  any  one.  Thipi 
was  to  the  disadvantage  and  detriment  of  the  company,  and 
calculated  to  provoke  litigation,  and,  having  been  induced  by 
bise  representations,  was  a  fraud  upon  it,  which  it  had  pro- 
vided against  in  its  policy. 

But  it  is  objected  that,  conceding  the  fraud  would  ordinarily 
avoid  the  obligation  of  the  policy,  yet  Hargrave  being  the 
agent  of  the  company,  and  having  knowledge  of  the  fraud  by 
reason  of  his  own  participation  therein,  the  appellant  is 
chargeable  with  his  knowledge,  and  for  that  reason  must  be 
held  to  have  waived  its  right  to  insist  on  the  condition  of  the 
policy  before  referred  to,  though  it  was  in  fact  ignorant  of 
the  fraudulent  intent  of  Scott  and  Hargrave. 

It  is  well  settled  that  the  knowledge  of  the  agent  will  be 
imputed  to  the  principal  in  matters  where  the  agent  is  acting 
in  the  scope  of  his  authority,  and  that  the  principal  cannot 
avail  himself  of  the  fruits  of  his  agent's  fraud  on  account  of 
his  ignorance  of  such  fraudulent  conduct:  Kerr  on  Fraud  and 
Mistake,  111,  112;  May  on  Insurance,  142;  Wright  v.  Calhomij 
19  Tex.  421. 

But  Hargrave,  in  procuring  the  transfer  of  the  policy  from 
Scott  to  himself,  was  not  representing  the  company,  nor  was 
the  act  for  its  benefit,  it  being  a  matter  of  indifference  to  the 
company  to  whom  the  policy  was  payable;  the  transfer  being 
at  the  request  and  for  the  accommodation  of  Scott,  no  valid 
reason  is  perceived  why  appellant  should  be  estopped  from 
insisting  on  the  conditions  of  its  policy.  And  in  order  to  do 
so,  it  was  not  necessary  to  return  or  offer  to  return  any  portion 
of  the  premium  after  discovering  the  fraud:  Blaeser  v.  MU-^ 
ioaukee  Mech,  Mut.  Ins,  Co.j  37  Wis.  89,  40;  Pfuxnix  Ins.  Co.  v. 
Stmenstmy  78  Ky.  161. 

There  is  another  view  of  the  case,  also,  fatal  to  appellee's 
right  to  recover.  As  a  general  rule,  the  plaintiff  cannot  ac- 
quire  any  greater  rights  against  the  garnishee  than  the  defend* 
ant  himself  possesses,  unless  the  garmshee  be  in  possession  of 
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effects  of  the  defendant  under  a  fraudulent  transfer:  Drake 
on  Attachment,  5th  ed.,  par.  458.  There  are  certain  excep- 
tions to  the  rule,  it  is  true  (Id.  464),  but  the  facts  of  this  case 
are  not  within  any  of  them.  The  transfer  of  the  policy  from 
Scott  to  Hargrave  being  with  intent  to  defraud  the  creditors 
of  the  former,  no  trust  could  result  in  favor  of  Scott,  whatever 
the  understanding  between  himself  and  Hargrave  may  have 
beeu;  and  the  legal  title  being  in  Hargrave's  assignee,  Exall, 
Scott  could  not  recover,  and  as  a  consequence  appellees  cannot^ 
appellant  not  being  in  any  way  tainted  with  the  fraud  of 
Scott,  nor  having  any  of  the  fruits  thereof  in  its  possession. 

In  view  of  the  foregoing,  we  are  of  opinion  that  the  judg- 
ment  should  be  reversed,  and  here  rendered  for  appellant. 


Insurance  Company,  Waftkb  bt  of  Compliakob  with  Ck>NDiTxov8  m 
the  policy  as  to  proof  of  loos:  Commerekd  Union  Asnaranee  Co.  ▼.  Hodckig^ 
116  Pa.  St.  407;  2  Am.  St  Rep.  562,  and  note  56{M572.  Power  of  local  agonft 
to  waive  notice  and  proof  of  lorn:  Bovolin  ▼.  Innaramct  Co.,  SO  Minn.  433b 

Insubanob  Compant  is  Liablb  as  Gabnishbb  or  tnuteo  of  the  fOBOMd 
after  a  loss,  though  the  property  insured  was  exempt  from  attaohnMBti 
WooOer  V.  Page,  54  N.  H.  125;  20  Am.  Bep.  128. 

PoLiOT  or  Insubanob  Void,  in  thb  Hands  or  thb  Insubbd  by  rwsoa 
of  misrepresentations,  will  be  equally  void  in  the  hands  of  an  assignee^  altfaougli 
the  company  assent  to  the  assignment:  CUken^  Fire  Ins,  Ok  v.  IkU^  86  Md. 
80;  6  Am.  Rep.  800. 


Morris  v.  Hastings. 

[70  Tbxas,  28.1 

BxBoonoBra. — Balb  or  Lots  undbb  Exboution  aoainbt  DBrsBDANT  n 
BOT  Void,  beoMso  of  an  irregularity  in  the  notice  of  sale^  reciting  thai 
the  lots  were  levied  upon  and  would  be  sold  as  the  property  of  the  de* 
fondant's  wife. 

Whbn  NonoB  or  Salb  undbb  Exboution  has  vot  bbbn  Pbopbblt  Oivbn, 
and  objection  is  made  by  the  defendant  in  execution  without  nnneoee- 
■ury  dday,  the  sale  may  be  set  aside;  but  the  objeotioo  will  bo  ocnsid* 
ered  as  waived  if  not  made  in  a  reasonable  time. 

SzBOimoN  Salb,  Avoidanob  or.  —In  Collatbral  Pboobbdibo,  It  n  not 
Ebsbntial  to  Vauditt  of  an  execution  sale  that  there  should  have 
been  an  advertisement  of  the  property.  But  if  such  irreguUritj  is 
brought  about  by  the  fraud  and  collusion  of  the  purchaser,  and  the  prop* 
erty  sells  for  a  grossly  inadequate  price,  the  sale  may  bo  avoided  as  to 
such  vendee  and  those  claiming  under  him  with  notice. 

Oonbtbuino  Txxas  Rbvibbd  Statutbb,  Abticlbs  2309  and  2319,  Rxlaiino 
to  BxBuunoN  Salbb,  it  was  not  the  intention  of  the  Ugidature  tfaat 
sales  of  property  under  execution  should  be  dedared  void  oa  aooount  d 
mere  Irregularities  in  advertisings  or  because  of  a  failure  toadveciiee 
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meh  property,  but  that  the  injnred  pvty  ahonld  look  to  the  officer  for 
all  damagei  thus  occanoned,  it  being  in  the  interest  of  the  pablio  that 
ezecatUm  ealee  ahoold  be  matained. 

HviBAin>  A2n>  Wiwm  —  OowatuvTrr  Fbopistt. — It  zs  Sittlxd  Law  nr 
Texas  that  All  Propbstt  Aoquirsd  during  marriage  is  presnmed  to 
belong  to  the  oommnnity,  whether  the  oonveyanoe  is  to  the  husband  or 
wife,  or  both,  and  the  burden  of  proving  that  it  is  the  separate  property 
of  either  is  on  the  party  asserting  it.  And  in  order  to  show  that  prop* 
erty  purchased  during  the  marxiage  is  the  separate  property  of  one  of 
the  spouses,  the  fund  with  which  it  was  acquired  must  be  dearly  shown 
to  have  been  the  separate  property  of  such  person,  and  this  will  not  be 
inferred  except  from  droumstances  of  a  conclusive  tendency,  if  at  alL 

XvzDBHCK  m  THB  Pabtioulab  Ca8I  HOT  Veemed  SufviouMT  to  establish^ 
with  that  degree  of  certainty  required  by  the  law,  the  separate  interest 
of  the  wife  in  property  conveyed  to  her  after  marriage. 

MeCampbeU  and  OtvenSf  and  Stanly  Welch^  for  the  appel- 
lant. 

Waul  and  Walker^  for  the  appellees. 

Maltbib,  p.  J.  This  was  an  action  of  trespass  to  try  title, 
brought  by  the  appellant,  Emanuel  Morris,  against  C.  B. 
Hastings  and  his  wife,  Oumicinda  P.,  to  recover  a  house  and 
three  lots  upon  which  it  was  situated.  On  the  17th  of  March, 
1882,  Morris  recovered  a  judgment  against  C.  B.  Hastings, 
upon  which  execution  was  issued,  and  the  property  in  con- 
troversy levied  upon  and  sold  by  the  sheriff  of  Starr  County, 
and  purchaeed  by  Morris,  the  amount  of  his  bid  at  the  sale 
being  credited  on  the  execution.  C.  B.  Hastings  and  wife 
were  married  in  the  year  1871,  and  lived  together  until  her 
death  in  the  year  1885.  The  lots  in  dispute  were  conveyed* 
to  her  by  John  Vale,  on  the  81st  of  June  in  the  year  1879, 
and  the  house  was  built  in  the  same  year.  After  Mrs. 
Hastings's  death,  her  children  were  made  parties  defendant, 
and  claimed  that  the  house  and  lots  were  her  separate  prop- 
erty. On  the  trial  the  following  charge  was  given  at  the  re- 
qnest  of  defendants:  "  The  jury  are  instructed  that  if  they  find, 
from  the  evidence,  that  the  house  and  lots  in  question  were  not 
levied  on  by  the  sheriff  as  the  property  of  the  defendant,  C.  B. 
Hastings,  but  were  levied  upon  as  the  property  of  Oumicinda 
P.  Hastings,  then  a  sale  under  and  by  virtue  of  such  levy  as 
against  the  defendants  will  not  be  a  valid  sale,  and  you  will 
find  for  the  defendants."  This  is  assigned  as  error.  It  does 
not  appear  that  the  property  was  sold  as  belonging  to  Mrs. 
Hastings;  nor  is  it  stated  in  the  levy  to  whom  it  did  belong. 
Appellant  exhibited  a  valid  judgment  and  execution  against 
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C.  B.  Hastings,  and  read  in  evidence  a  sheriflTs  deed,  recitlDg 
that  the  property  was  levied  on  and  sold  by  virtue  of  i  he- 
judgment  and  execution  as  the  property  of  C.  B.  Hastings, 
and  purchased  by  himself.  While  the  only  evidence  intro- 
duced by  appellees  on  this  subject  was  a  notice  which  was 
identified  by  the  officer  who  posted  it  and  made  the  sale  a» 
being  one  of  the  notices  under  which  the  sale  was  made,  and 
who  also  stated  that  the  others  were  of  similar  improt,  which 
notice  recited  that  the  lots  were  levied  on  and  would  be  sold  as 
the  property  of  Mrs.  Gumicinda  Hastings  to  satisfy  appellant's 
execution  against  C.  B.  Hastings.  The  description  in  the  levy 
of  the  property  was  correct,  and  the  only  defect  in  it  is,  that  it 
does  not  state  that  it  was  levied  upon  as  the  property  of  the  de- 
fendant, C.  B.  Hastings;  and  the  notice  also  correctly  describes 
the  lots,  but  states  that  they  were  levied  upon  as  the  property  of 
Mrs.  Hastings.  When  notice  of  the  sale  has  not  been  properly 
given,  if  application  be  made  by  the  defendant  in  execution 
without  unnecessary  delay,  the  sale  may  be  set  aside.  But 
the  notice  of  the  sale,  being  for  the  benefit  of  the  defimdant^ 
will  be  considered  waived  if  not  made  in  a  reasonable  time: 
Freeman  on  Executions,  286.  And  in  a  collateral  proceeding 
it  is  not  essential  to  the  validity  of  the  sale  that  there  should 
have  been  an  advertisement  of  the  property:  Howard  v.  Norths 
5  Tex.  308,  809.  Though  if  such  irregularity  is  brought  about 
by  the  fraud  and  collusion  of  the  purchaser,  and  the  property 
sells  for  a  grossly  inadequate  price,  the  sale  may  be  avoided 
as  to  such  vendee  and  those  holding  under  him  with  notice: 
SUme  V.  Day,  69  Id.  13. 

Our  Revised  Statutes'  do  not  provide  that  sales  of  land 
made  by  sheriffs  or  constables  under  execution  without  notice 
or  upon  insufficient  notice  shall  be  void.  On  the  contrary, 
while  article  2309  provides  that  such  sales  shall  be  advertised 
by  posting  notices,  article  2319  declares  that  any  officer  who 
shall  sell  any  property  without  giving  the  previous  notice 
herein  directed  shall  forfeit  and  pay  to  the  party  injured  not 
less  than  ten  nor  more  than  two  hundred  dollars,  in  addition  to 
such  other  damages  as  the  party  may  have  sustained.  Frood 
which  we  think  it  is  manifest  that  the  legislature  did  not  in- 
tend that  sales  of  property  under  execution  should  be  declared 
void  on  account  of  mere  irregularities  in  advertising  or  a  fail- 
ure to  advertise  such  property,  but  that  the  injured  party 
should  look  to  the  officer  for  sJl  damages  thus  oocasioned;  it 
being  in  the  interest  of  the  public  that  execution  sales  shoold 
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he  BUBtained.  Nor  do  we  think  that  it  could  be  inferred  from 
the  evidence  before  the  court,  which  was  all  in  writing,  that 
the  lots  were  either  levied  on  or  sold  as  the  property  of  Mrs. 
Hastings;  and  therefore  there  was  error  in  submitting  that 
issue  to  the  jury.  There  was  a  verdict  for  the  defendants,  and 
the  sufficiency  of  the  evidence  to  authorize  it  is  questioned  by 
an  appropriate  assignment.  It  is  settled  law  in  this  state  that 
all  property  acquired  during  the  marriage  is  presumed  to  be- 
long to  the  community,  whether  the  conveyance  is  to  the  hus- 
band or  wife,  or  both,  and  the  onus  of  proving  that  it  is  the 
separate  property  of  either  is  on  the  party  asserting  it.  And 
it  has  been  uniformly  held,  since  the  case  of  Love  v.  Robertson, 
7  Tex.  6,  56  Am.  Dec.  41,  down  to  and  including  the  late  cases 
of  King  v.  OiUelandj  60  Tex.  271,  and  Epperson  v.  Jones,  65 
Id.  425,  that,  in  order  to  show  that  property  purchased  during 
the  marriage  is  the  separate  property  of  one  of  the  spouses,  the 
fund  with  which  such  property  was  acquired  must  be  clearly 
shown  to  have  been  the  separate  property  of  such  person; 
and  this  will  not  be  inferred  except  from  circumstances  of  a 
conclusive  tendency,  if  at  all.  C.  B.  Hastings  was  the  only 
witness  examined  in  behalf  of  appellees.  He  deposed,  in  sub- 
fitance,  that  he  was  married  in  1871;  that  his  wife  then  owned 
two  or  three  hundred  dollars  in  cash;  that  he  gave  her  at  the 
time  of  the  marriage  over  one  hundred  dollars;  that  she  after- 
wards engaged  in  keeping  a  boarding-house  and  a  millinery 
store  on  her  own  account;  that  he  did  not  know  whether  she 
made  or  lost  money  in  these  pursuits;  that  he  had  known  her 
to  borrow  money  of  her  father,  —  how  much  or  what  she  did 
with  it  he  did  not  know;  that  his  wife  kept  her  own  money. 
He  further  testified  that  the  property  in  controversy  was  pur- 
chased with  the  separate  means  of  his  wife;  that  she  gave 
$112.50  for  the  lots,  and  erected  a  house  on  them  at  a  cost  of 
$800;  that  the  purchase  was  made  while  he  was  in  New  York; 
that  he  did  not  know  from  what  source  his  wife  obtained  the  four 
or  five  hundred  dollars  in  excess  of  the  amount  that  she  had 
at  the  time  of  her  marriage,  that  she  expended  in  erecting  the 
house  on  the  lots.  A  witness  for  defendant  testified  that  he 
had  heard  Mrs.  Hastings  say  that  she  made  money  in  keep- 
ing her  boarding-house,  and  in  the  millinery  business  also; 
that  he  thought  she  did.  This  was  all  the  evidence  on  the 
subject,  and  we  are  of  opinion  that  it  does  not  establish,  with 
that  degree  of  certainty  required  by  the  law,  that  the  property 
in  controversy  was  paid  for  entirely  out  of  the  separate  estate 
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of  Mrs.  Hastings,  bat,  in  view  of  another  trial,  abstain  from 
discussing  it.  We  think  that  the  receipt  from  Porcheller,  ae* 
knowledging  the  receipt  of  money  paid  by  Mrs.  Hastings  fiir 
building  the  house,  and  the  tax  receipts,  showing  a  payment 
of  taxes  by  her  on  the  property  for  the  years  1880, 1881,  1882, 
1883,  were  admissible  as  tending  to  show  an  assertion  of  title 
by  her  to  the  property  in  her  own  right,  before  and  after  the 
judgment  was  obtained  against  her  husband  under  which  the 
lots  were  sold.  But  for  the  errors  before  indicated,  we  are  of 
opinion  that  the  judgment  should  be  reversed  and  cause  re- 
manded.   

JiTDiciAL  Salb,  SumciXNCT  OF  NoTiCB  OF:  Trustees  qf  SchttoU  ▼.  SmoO^ 
19  111.  156;  68  Am.  Dec.  686;  MonUmr  v.  Pwrdy,  11  Minn.  384;  88  Am.  Deo. 
88;  Hoffman  v.  Anthony,  6  R.  I.  282;  75  Am.  Dec  701,  note  704-713;  JSTow- 
Jand  V.  PeUey,  15  R.  I.  603;  ClemenU  v.  WilUamam,  5  Del  25. 

iRBEOfTLARmES  IN  ExEOUTiON  Sales  which  are  not  fatal:  See  Ayrta  t. 
Duprey,  27  Tex.  593;  86  Am.  Dec.  667,  and  note  668. 

As  A  Gknkbal  Rc7Ls,  It  is  only  thv  Execution  DEFBNDAifT  who  cna 
avail  himself  of  an  irregularity,  even  by  a  proceeding  institutad  before  the 
■ale  is  made:  Johnson  v.  Murray,  112  Ind.  154;  2  Am.  St.  Rep.  174,  and  note 
177.  One  who  claims  in  character  of  judgment  creditor  cannot  avail  himaelf 
of  a  mere  irregularity  to  defeat  a  consummated  sale:  Johnson  ▼.  Jittrray,  112 
Ind.  154;  2  Am.  St.  Rep.  174. 

Presitmftion  Attending  Possession  of  property  by  either  epooae  is  that 

it  belongs  to  tho  community:  Meyer  v.  Kinxer,  12  Cal.  247;  73  Am.  Deo.  638; 

AtIio(fv.  ConJtehn,  38  Cal.  230;   99  Am.  Dec.  363;  Peck  v.  Brummaghn^  SI 

Cal.  440;  89  Am.  Doc.  197;  Cook  v.  Brenumd,  27  Tex.  457;  86  Am.  Deo.  026^ 

and  note  629. 


Willis  v.  McIntyre. 

L70  Texas,  84.  J 

Debtor  and  Creditor— Rights  of  Donee  in  Possbssion  unbkb  Pabol 
Gift  of  Land.  — Whore  a  debtor  makes  a  parol  gift  of  land,  and  the 
donee  goes  into  possession  and  makes  improvements  on  the  strength  of 
it,  claiming  the  land  as  his  own,  and  afterwards  receives  a  deed  for  the 
land  in  accordance  with  the  gift,  a  creditor  of  the  donor  cannot,  after 
the  latter  becomes  insolvent,  attach  the  land  and  subject  it  to  the  pay- 
ment of  his  claim,  credit  for  which  was  extended  after  the  date  of  the 
parol  gift,  and  after  the  donee  was  in  the  actual  occupancy  of  the  prem- 
ises. 

Patmxnts,  Appbofbiation  of— When  there  is  a  Continuous  Aooount, 
eonsbting  of  many  items,  if  no  appropriation  of  payments  is  made  bj 
either  party,  they  will  be  applied  according  to  the  priority  of  time.  The 
item  of  earliest  date  will  be  discharged,  or  so  far  satisfied  as  the  finl 
payment  may  extend,  and  in  this  order  will  every  payment  be  i^t^ 
priated. 
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WteiKi  HKiTHEifc  Pabtt  Makx8  Affropbiation  ov  PATimm^  nVTIL  the 
rights  of  third  perMOs  holding  under  the  debtor  are  each  m  might  be 
enforced  against  hini»  the  creditor  cannot  thereafter  ao  appropriate  pay- 
ments as  to  affect  snch  rights,  if,  by  a  different  appropriation,  they  can 
be  protected. 

BiOBT  OF  Debtor  to  havb  Fatmentb  Madb  ok  Aooount  Appropriated 
to  specific  items  will  be  denied,  when  this  becomes  necessary  for  the  pro- 
tection of  one  having  equities  against  the  debtor,  such  as  wonld  authorize 
against  him  a  decree  for  the  specific  performance  of  a  yerbal  gift  of 
land. 

W.  W.  Meo/cham  and  H,  H.  Boone^  for  the  appellants. 
McDaniel  and  Buffingtonj  for  the  appellees. 

Statton,  a.  J.  This  is  an  action  of  trespass  to  try  title,  in* 
stituted  by  the  appellants  to  recover  31 6f  acres  of  land.  The 
defendants  disclaimed  as  to  fifty-two  acres,  but  the  defendants 
McJunkins  and  Garvin  asserted  title  to  the  remainder.  Mrs. 
Garvin  and  Mrs.  McJunkins  were  daughters  of  J.  C.  Mclntyre, 
who  was  the  owner  of  the  land  prior  to  December,  1878.  In 
that  month  Mclntyre  made  a  parol  gift  of  132$  acres  of  the 
land  to  his  daughter,  Mrs.  Garvin,  and  her  husband,  and  in 
the  following  March  he  made  a  gift  in  the  same  manner  to 
Mrs.  McJunkins  and  her  husband  for  the  same  quantity  of 
the  land.  These  parties,  immediately  after  the  gifts  were 
made,  entered  into  possession  of  the  tracts  to  them  severally 
given,  and  have  continuously  held  them  since;  during  this 
time,  and  prior  to  the  time  appellant  caused  an  attachment 
to  be  levied  on  the  land,  Garvin  had  made  permanent  and 
valuable  improvements  on  the  land  given  to  himself  and  wife, 
which  the  judge  trying  the  case  valued  at  $575;  and  during 
the  same  time,  McJunkins  and  wife  had  made  like  improve- 
ments on  the  land  given  to  them,  which  were  valued  at  $375. 
The  land  was  worth  about  four  dollars  per  acre,  and  encum- 
bered with  a  vendor's  lien  for  about  $650,  which  was  dis- 
charged by  one  of  the  donees.  Subsequently  to  the  levy  of  a 
writ  of  attachment  sued  out  by  the  appellants,  in  an  action 
brought  by  them  against  Mclntyre,  the  latter  executed  deeds 
to  the  persons  to  whom  he  had  made  verbal  gifts,  in  accord- 
ance with  the  gifts.  Deeds  seem  to  have  been  prepared  soon 
after  the  gifts  were  made,  but  for  some  reason  were  not  exe- 
cuted and  delivered. 

On  February  22, 1881,  appellants  brought  an  action  against 
Mclntyre  on  a  note  for  $3,471.44,  executed  to  them  by  Mcln- 
tyre March  1, 1880,  and  due  on  October  1st  following.   In  that 
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case,  a  writ  of  attachment  issued  which  was  levied  on  the  land 
in  controversy  on  February  23,  1881.  A  judgment  was  ren- 
dered in  that  cause  against  Mclntyre  on  April  14,  1882,  fore- 
closing the  attachment  lien,  under  which  the  land  was  sold 
and  bought  by  the  appellants,  who  received  a  deed  from  the 
sheriff  dated  June  6,  1882.  This  cause  was  tried  without  a 
jury,  and  the  court  gave  conclusions  of  fact  and  law. 

From  the  conclusions  of  fact,  as  well  as  from  the  statement 
of  fact,  it  appears  that  the  appellants  were  wholesale  mer- 
chants doing  business  in  Galveston,  and  that  Mclntyre  was  a 
retail  merchant  doing  business  in  Grimes  County,  and  that 
between  them,  from  about  the  year  1868,  a  business  had  been 
conducted  as  is  usual  between  such  merchants.  After  stating 
that  statements  of  balances  were  frequently  made  by  appel- 
lants, the  third  finding  is  as  follows:  "That  such  balances 
were  frequently  closed  by  note,  and  then  other  purchases  were 
made  on  open  account,  and  frequently  when  notes  were  given 
to  cover  balances,  Mclntyre  had  cotton  in  hands  of  plaintiffs. 
When  cotton  was  sold,  the  notes  or  open  balance  due  on  last 
statement  and  amount  of  subsequent  purchases  were  added 
together  as  a  debt,  and  the  proceeds  of  cotton  credited  against 
it,  and  the  balances  again  brought  down,  and  thus  from  year  to 
year,  the  debt  being  for  a  greater  or  less  amount  against  Mc- 
lntyre as  payments  were  appropriated  by  plaintiffs."  This 
shows  the  general  course  of  dealing  between  the  parties,  which 
continued  until  about  December  7,  1880. 

The  further  finding  is  as  follows:  "  Mclntyre  had  frequently 
cotton  sufficient  in  hands  of  plaintiffs  to  cover,  or  practically 
so,  the  balances  stated  on  several  settlements,  but  not  enough 
to  cover  purchases  of  goods  and  drafts  paid  by  plaintiffs  be- 
tween the  time  such  balances  were  struck  and  the  time  the 
ootton  was  sold  and  credited." 

The  thirteenth  finding  was:  "That  as  to  the  indebtednese 
existing  to  Willis  and  Brother  at  the  time  of  these  gifts,  Mc- 
lntyre shipped  ample  cotton  to  cancel  the  same,  but  continued 
to  buy  other  goods." 

After  finding  that  the  gifts  were  not  made  with  fraudulent 
intent,  the  court  found  "that  in  a  legal  sense,  and  under  all 
the  facts,  Mclntyre  was  in  such  condition  of  solvency  at  the 
time  of  the  gifts  as  to  warrant  him  in  making  them,  and  leave 
him  abundantly  able  to  pay  his  debts  then  existing." 

Mclntyre  stated  that  in  the  spring  of  1880,  he  "  went  down 
and  made  a  bill  of  about  three  thousand  dollars,  more  or  IeM» 
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1  told  Willis  and  Brother  I  could  not  pay  the  bill  till  fall,  and 
he  said  close  it  by  note,  and  I  did  so,  and  that  was  the  note  I 
was  sued  on  in  Galveston.  I  owed  nothing  but  that  note,  and 
had  cotton  in  the  hands  of  Willis  and  Brother  which  they 
agreed  to  place  as  a  credit  on  the  note.  They  sold  and  placed 
as  a  credit,  but  not,  it  seems,  on  the  note.  I  shipped  cotton 
enough  to  cover  note  or  more;  am  sure."  He  further  stated 
that  the  note  for  $3,471.44,  due  October,  1880,  was  for  goods 
bought  on  the  day  it  was  executed,  and  not  for  balances. 

The  account  of  appellants,  offered  in  evidence,  shows  that 
Mclntyre  was  credited  with  $2,695.95,  of  date  February  26, 
1880,  which  was  the  net  proceeds  of  fifty  bales  of  cotton;  that 
February  11,  1881,  he  was  credited  with  $2,218.31,  as  the  net 
proceeds  of  forty-five  bales,  and  that  on  March  1, 1881,  he  was 
credited  with  $149.42,  as  the  net  proceeds  of  three  bales  of 
cotton.  On  September  25,  1880,  he  was  credited,  by  cash, 
$1,000,  and  on  October  9th  with  a  like  sum.  After  the  exe- 
cution of  the  note  made  the  basis  of  the  attachment  suit, 
Mclntyre  bought  goods  to  the  value  of  something  less  than 
$3,700,  and  on  statement  of  account,  made  March  1,  1881,  the 
balance  in  favor  of  appellants  was  $3,100.32. 

The  evidence  of  Mclntyre  as  to  the  agreement  to  appropri- 
ate the  proceeds  of  cotton  to  the  payment  of  the  note  on  which 
the  judgment  in  favor  of  appellants  was  obtained  was  not  con- 
troverted, but  all  the  credits  to  which  we  have  referred  were 
placed  on  the  general  account,  into  which  the  note  was  carried. 

The  account  offered  in  evidence  by  the  appellanls  shows 
that  on  March  25,  1880,  the  note  for  $3,471.44  evidenced  the 
only  matter  of  indebtedness  between  them,  and  if  that  was 
given  for  goods  bought  on  the  day  of  its  execution,  appellants 
were  not  antecedent  creditors  who  would  have  right  to  attack 
the  gifts  made  by  Mclntyre  to  his  children.  Before  the  date 
of  that  note,  the  donees  were  in  possession  of  that  land,  as 
they  were  when  it  was  executed,  and  the  appellants,  as  subse- 
quent creditors  having  notice  of  their  rights,  could  not  look  to 
that  property  for  the  payment  of  their  debt. 

If  the  note  for  $3,471.44  included  balances  existing  at  the 
time  the  gifts  were  made,  as  well  as  the  price  of  goods  sold  at 
the  time  of  its  execution,  which  is  evidently  true  if  the  appel- 
lant's statement  of  the  account  is  correct,  then  the  appellees 
would  have  the  right  to  have  the  proceeds  of  cotton  applied  to 
its  payment,  if  it  was  the  agreement  between  appellants  and 
Mclntyre  that  this  should  be  done.     Whether,  in  the  absence 
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of  such  an  agreement,  they  coiild  assert  such  a  right  against 
an  actual  appropriation  made  by  the  appellants,  in  the  absence 
of  an  appropriation  by  Mclntyre,  need  not  be  considered. 

It  appears  that  the  note  of  date  March  1,  1880,  was  carried 
with  the  general  account  by  appellants,  and  that  the  judgment 
obtained  on  it  was  only  for  the  balance  due  on  the  general  ac- 
count; and  it  does  not  appear  that  payments  made  by  Mcln- 
tyre were  appropriated  to  any  particular  parts  of  the  general 
account,  except  as  this  may  have  been  done  by  bringing  suit 
on  February  22,  1881,  on  the  note  executed  March  1,  1880. 
It  appears  from  the  statement  of  account  made  by  the  appel- 
lants that  Mclntyre  was  indebted  to  them  $5,078.30  on  Janu- 
ary 1,  1878.  From  January  1,  1878,  to  December  1,  1878,  . 
Mclntyre  paid  $6,230.74,  and  in  same  time  bought  $5,950.65, 
leaving  a  credit  of  $280.09.  From  December  1,  1878,  to  June 
7,  1879,  Mclntyre  paid  $4,191.91,  and  bought  $5,459.09  (hut 
of  this  only  $853.86  was  bought  before  the  last  gift  was  made), 
increasing  his  account  $1,267.18.  From  June  1, 1879,  to  Janu-  ^ 
ary,  1880,  Mclntire  paid  $5,044.40,  nearly  all  which  was  offset 
by  purchases.  From  January  1,  1880,  to  January  1,  1881,  he 
paid  $2,065.97,  and  received  $1,447.44  cents,  and  between 
January  1,  1881,  and  January  1,  1882,  he  paid  $2,367.73, 
which  was  passed  to  his  credit  on  the  general  account,  as  were 
all  payments  made. 

From  this  statement  it  will  be  seen  that  more  money  was 
paid  by  Mclntyre  on  the  general  account,  if  his  statement 
as  to  the  agreement  as  to  appropriation  of  proceeds  of  cotton 
is  true,  than  was  necessary  to  extinguish  all  indebtedness  ac- 
cruing prior  to  the  time  the  gifts  were  made.  The  account  as 
presented  must  be  deemed  one  continuous  account,  and  as 
there  is  no  claim  that  payments  were  credited  to  specific  items 
of  the  account  by  the  appellants  prior  to  February  22,  1881, 
we  see  no  reason  why  the  ordinary  rule  for  the  appropriation 
of  payments  should  not  be  enforced  in  this  case.  It  would 
have  been  the  right  of  Mclntyre  to  have  the  payments  appro- 
priated as  he  desired,  and  in  the  absence  of  an  appropriation 
by  him  it  was  the  right  of  the  appellants  to  make  the  appro- 
priation as  they  thought  most  to  their  interest,  provided  the 
right  of  no  third  person  had  intervened  before  they  exercised 
this  right. 

When  there  is  a  continuous  account,  consisting  of  manj 
items,  if  no  appropriation  of  payments  is  made  by  either 
party,  they  will  be  applied  according  to  the  priority  of  time. 
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The  first  item  on  the  debit  will  be  discharged,  or  so  CEir  satis- 
fied as  the  first  payment  may  extend,  and  in  this  order  will 
every  payment  be  appropriated.  This  is  the  rule  asserted  by 
all  the  authorities.  It  has  been  given  application  in  cases 
much  like  the  present:  Bodenham  v.  PurchaSj  2  Bam.  &  Aid.  46; 
Ti'uscott  V.  King^  6  N.  Y.  147;  Harrison  v.  JohnHoUj  27  Ala. 
452;  Cromptan  v.  Pratty  105  Mass.  255. 

Not  having  appropriated  the  payments  made  until  the  rights 
of  the  persons  holding  under  Mclntyre  were  such  as  might  be 
enforced  against  him,  could  the  appellants  thereafter  make 
the  appropriation  in  such  manner  as  to  affect  their  rights? 
The  court  below,  in  effect,  held  not. 

The  right  of  a  creditor  —  as  between  him  and  the  debtor, 
who  has  not  appropriated  a  payment  —  at  any  time  to  make 
the  appropriation  has  been  recognized;  but  this  right  has  been 
denied,  even  when  its  exercise  would  only  affect  the  right  of 
one  holding  through  the  debtor  by  a  conveyance  fraudulent  as 
to  creditors  existing  at  the  time  the  conveyance  was  made. 

This  was  held  in  Miller  v.  Miller,  23  Me.  24,  39  Am.  Dec. 
597,  upon  the  ground  that,  as  between  the  grantor  and  such  a 
grantee,  the  conveyance  is  binding;  and  as  no  one  other  than 
a  creditor  holding  a  prior  debt  can  assert  its  invalidity,  even 
such  a  grantee  may  show  that  on  proper  appropriation  of  pay- 
ments the  creditor  had  no  debt  at  the  time  the  conveyance  to 
himself  took  effect. 

In  Harker  v.  Conrad,  12  Serg.  &  R.  804,  it  appeared  that  a 
lumber  merchant  had  separate  liens  for  lumber  furnished  for 
two  houses,  and  received  a  payment  from  the  debtor  of  which 
no  actual  appropriation  was  made  by  the  debtor  or  creditor 
until  after  a  purchaser  without  notice  of  the  lien  had  acquired 
title  to  the  property  upon  which  one  of  the  liens  existed,  when 
the  creditor  attempted  to  appropriate  the  payment  made  on 
the  debt,  to  secure  which  a  lien  might  have  been  perpetuated 
by  filing  his  lien,  which,  however,  was  not  done.  It  was  held 
that  his  right  time  so  to  appropriate  the  payment  was  lost, 
and  the  payment  made  was  appropriated  on  the  debt  that  first 
accrued. 

In  Berghaus  v.  Alter,  9  Watts,  386,  it  appeared  that  Berg- 
haus  purchased  at  different  times  several  bills  of  goods  on  a 
credit,  and  gave  note  therefor  with  security,  which  was  pay- 
able in  twelve  months,  and  subsequently  he  made  other  pur- 
chases on  the  same  terms  before  the  note  became  due,  after 
which  he  made  payments  which  were  credited  generally  on 
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the  books  of  Alter,  without  any  specific  appropriation.  The 
seller  subsequently  attempted,  with  the  consent  of  the  buyer, 
to  appropriate  the  payments  to  the  payment  of  the  debts  last 
created,  but  the  court  said:  "  It  is  true,  however,  that  a  dif- 
ferent appropriation  was  made  afterwards,  between  the  plain- 
tiff and  George  H.  Berghaus,  but  this  was  some  time  after  the 
law  had  interposed  itself  and  made  the  appropriation  which 
would  go  in  discharge  of  the  debt  for  which  the  note  was  given. 
And  had  no  one  been  interested  in  the  appropriation  made  by 
law  of  the  moneys  previously  received,  it  would  have  been  per- 
fectly competent  for  them,  by  their  subsequent  agreement,  to 
have  changed  the  appropriation  so  made  by  law  as  they 
pleased.  But  then  the  previous  appropriation  made  by  law 
must,  to  discharge  the  defendant  below,  who,  being  a  mere 
surety,  derived  no  benefit  whatever  from  the  debt,  and  being 
once  discharged  from  his  liability  as  such,  his  obligation  could 
not  be  received."  Many  other  cases  assert  the  same  principles: 
Harrison  v.  JohnstoUj  27  Ala.  452;  Crompton  v.  Pratt,  105 
Mass.  257. 

Those  cases  deny  the  right  of  the  creditor  at  all  times,  and 
against  all  persons,  to  appropriate  when  the  debtor  has  not 
done  so;  and  if  the  law  forbids  this  on  account  of  equiticss  aris- 
ing between  a  principal  and  surety,  and  in  such  cases,  in  the 
absence  of  an  actual  appropriation  by  the  debtor  or  creditor 
at  the  time  the  payment  is  made,  appropriates  it  on  the  oldest 
items  of  a  general  account  consisting  of  items  bought  at  dif- 
ferent times,  we  see  no  reason  why  the  same  protection  should 
not  be  given  to  one  having  equities  against  his  debtor,  such  as 
would  authorize  against  him  a  decree  for  specific  performance 
of  a  verbal  gift  of  land. 

In  the  one,  the  security — a  person — is  discharged  by  the 
appropriation  the  law  makes;  in  the  other,  the  property  ought 
to  be  relieved  from  liability — discharged  from  suretyship  — 
by  the  operation  of  the  same  law  whenever  equities  calling  for 
this  have  existence  between  the  debtor  and  a  third  person. 

The  court  found  that  the  verbal  gifts  were  not  made  with 
an  intention  to  defraud,  and  the  mere  fact  that  McInt3rTe  may 
have  been  in  debt  at  the  time  he  made  them  will  not  invali- 
date them,  but  it  is  claimed  that,  exclusive  of  the  property 
given  to  his  children,  he  had  not  sufl^cient  subject  to  execution 
and  openly  held  to  pay  all  the  debts  he  then  owed.  The  court 
found  to  the  contrary,  and  an  examination  of  all  the  exideuce 
would  not  justify  our  holding  that  the  finding  was  incorrect. 
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In  fact,  if  the  evidence  introduced  by  the  appellees  is  to  be 
believed,  Mclntyre  had  ample  means  to  pay  all  his  debts 
until  1881,  when,  by  a  misfortune  not  to  be  anticipated,  he 
Buffered  a  loss  which  deprived  him  of  capacity  to  do  so.  For 
nearly  two  years  after  the  gifts  were  made,  and  while  the  facts 
were  transpiring  on  which  the  equities  of  the  appellees  are 
based,  with  notice  of  them,  the  appellants  continued  to  ex- 
tend large  credit  to  Mclntyre,  as  is  evidenced  by  the  account 
they  render. 

The  court  also  held  that  the  facts  shown  were  such  as,  be- 
tween Mclntyre  and  his  daughters  and  their  husbands,  would 
entitle  the  latter  to  specific  performance  of  the  verbal  gifts, 
and  we  are  not  prepared  to  hold,  looking  to  all  the  evidence, 
that  this  holding  was  erroneous:  Curlin  v.  Hendricks^  85  Tex. 
225;  Murphy  v.  Stellj  43  Id.  123;  WUlia  v.  Matthews,  46  Id. 
478;   Van  Bibber  v.  Maihia,  52  Id.  409. 

From  this  it  follows,  even  if  we  could  hold  that  the  judg- 
ment through  which  the  appellants  claim  was  rendered  on  a 
debt  created  before  the  verbal  gifts  were  made,  that  the  judg- 
ment must  be  affirmed,  and  it  is  so  ordered. 
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TiTLX  TO  Land,  of  which  an  oral  gift  had  been  made  to  a  aoa  by  hb  father, 
at  a  time  when  he  was  solvent,  and  when  the  former,  relying  upon  the  con- 
summation of  such  oral  gift,  had  entered  and  made  permanent  and  lasting 
improvements:  Doner  v,  Maiaon,  04  Mo.  32S;  4  Am.  St.  Rep.  388,  and  cases 
collected  in  note  391. 

PATURifl^  KuhE  Aa  TO  APPUOATION  OF:  Pkherhg  v.  Day,  3  Houst  474; 
05  Am.  Dec  291,  and  note  313;  Ucraey  v.  BenneU,  28  Minn.  86;  41  Am.  Hep. 
271;  Bo88  V.  Crane,  74  Iowa,  375;  Skiles  v.  Wataon,  124  HL  384.  The  holder 
of  several  unpaid  notes,  some  of  which  are  secured  and  others  unsecured, 
may,  in  the  absence  of  any  agreement  or  direction  as  to  the  application  of 
paymant»  apply  the  money  ezclosively  to  the  payment  of  any  one  of  the  notes, 
and  is  not  bound  to  a  pro  rata  iq^plicatioii  of  it:  Wood  v.  CaUoffian,  61  Mich. 
402;  1  Am.  St.  B«p.  607. 
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Gulp,  Colorado,  and  Santa  Fe  Railway  Com- 
pany V.  Walker. 

[70  TXXA8,  12B.] 

Railroad  Companies — Adoption  of  New  Appliances. — It  ii  not  ihm 
duty  of  a  railroad  company  to  discard  reasonably  safe  inachiii6ry»  and  to 
adopt  a  new  device  for  the  safety  of  its  employees,  until  by  its  general 
and  continued  use,  or  otherwise,  its  superiority  has  been  estebliahed. 

Railroad  Companies  —  Admissibility  of  Evidence  as  to  New  Appli- 
ances TO  Seccre  Safety  of  Persons  on  Railroad  Track.  —  A  boy, 
while  walking  along  a  railroad  track,  which  was  laid  in  a  public  street 
where  pedestrians  were  accustomed  to  pass,  had  his  foot  caught  between 
the  rails  of  a  switch,  and  was  run  over  by  a  train  of  the  company.  In 
an  action  against  the  company  to  recover  damages  for  the  injury  thereby 
sustained,  evidence  that  a  simple  appliance  by  which  the  danger  of  being 
thus  caught  and  injured  was  obviated  had  been  in  use  on  a  few  rail- 
roads in  a  distant  part  of  the  country  for  four  or  five  years  is  admLi- 
sible,  in  connection  with  other  evidence  in  the  case,  that  at  the  place 
where  the  accident  occurred  there  were  no  sidewalks,  that  no  safeguanu 
were  used  by  the  defendant,  and  that  without  some  guard  the  track  was 
dangerous  to  brakemen  and  also  to  pedestrians  passing  over  it. 

Railroad  Company  is  Bound  to  Use  a  Degree  of  Caution  Corre- 
sponding to  the  danger  of  operating  its  trains  over  the  street  of  a  city, 
when,  by  reason  of  the  absence  of  sidewalks,  persons  might  be  expected 
to  walk  along  and  across  the  tracks. 

Jones  and  Oametty  for  the  appellant. 
Brady  and  Ring^  for  the  appellee. 

Gaines,  A.  J.  Appellee,  while  walking  along  the  track  of 
a  railroad  in  the  city  of  Houston,  upon  which  the  appellant 
ran  its  trains,  had  his  foot  caught  between  the  rails  of  the 
switch,  and  run  over  by  a  train  of  the  company.  The  acci- 
dent resulted  in  the  loss  of  his  foot.  He  was  but  a  boy  at  the 
lime  of  injury,  and  brought  suit  by  his  father  as  his  next 
friend,  and  obtained  a  verdict  and  judgment  against  the  ap- 
pellant for  two  thousand  dollars. 

The  deposition  of  three  witnesses  residing  in  Davenport, 
Iowa,  were  taken  on  behalf  of  plaintiff,  who  testified  that  a 
certain  device  consisting  of  a  block  of  wood  fastened  between 
the  rails  at  the  frogs  of  the  switches  was  in  use  upon  certain 
railroads  in  the  Northwest,  and  had  been  so  used  for  four  or 
five  years;  that  it  prevented  the  danger  to  persons  employed 
upon  or  walking  over  the  track  of  catching  a  foot  in  the  switch; 
and  that  without  some  similar  contrivance,  the  switches  were 
not  safe.  To  the  reading  of  this  testimony  the  defendant  ob- 
jected, but  the  objection  was  overruled  by  the  court.  The 
objections  were,  in  substance,  that  the  answers  of  the  witnesses 
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«howed  only  that  the  appliance  had  been  used  upon  a  few  rail- 
roads in  a  distant  part  of  the  country,  and  was  not  competent 
to  prove  that  its  use  was  so  long  and  so  generally  established 
as  to  make  it  the  duty  of  the  defendant  company  to  adopt  and 
use  it  upon  its  road  in  Texas.  We  do  not  think  the  objection 
well  taken.  It  is  true  that  it  is  not  the  duty  of  a  railroad 
-company  to  discard  reasonably  safe  machinery,  and  to  adopt 
a  new  device  for  the  safety  of  its  employees,  until,  by  its  gen- 
eral continued  use,  or  otherwise,  it^  superiority  has  been  estab- 
lished. The  evidence  in  this  case  shows  that  the  frog  of  the 
«witch,  without  some  guard  of  this  character,  was  dangerous 
to  brakemen,  and  though  to  a  lesser  degree,  also  to  pedestrians 
passing  over  the  track. 

The  testimony  objected  to  tended  very  strongly  to  prove,  not 
only  that  an  unblocked  switch  was  unsafe,  but  also  that  there 
was  a  simple,  cheap,  and  effectual  device  by  which  danger  of 
accidents  from  this  source  might  be  avoided.  It  also  appeared 
from  other  evidence  in  the  case  that  at  the  place  where  the 
accident  occurred  there  were  no  sidewalks,  and  that  the  street 
was  practically  taken  up  with  railroad  tracks.  The  public 
had  the  right  to  use  the  street  to  pass  over  it,  either  on  foot  or 
with  vehicles,  notwithstanding  the  right  of  way  granted  to  the 
railroad  company:  Baltimore  etc,  R.  R,  Co,  v.  Fitzpatrick,  35 
Md.  32.  There  being  evidence  calculated  to  prove  that  the 
switches  were  dangerous  to  persons  who  had  the  right  to  pass 
along  or  over  the  street,  the  testimony  under  consideration 
was  admissible,  as  tending  to  show  that  there  was  a  simple 
appliance  which  would  have  remedied  the  defect.  We  there- 
fore think  the  court  did  not  err  in  admitting  it. 

During  the  progress  of  the  trial,  the  counsel  for  the  defend- 
ant asked  the  court  to  give  the  following  instruction:  '^The 
jury  are  instructed  that  railroad  corporations  are  not  required 
to  discard  their  machinery  and  appliances  for  operating  their 
trains  in  order  to  introduce  new  inventions,  which  are  sup- 
posed to  be  improvements  on  the  old  appliances  in  use,  but 
which  are  not  in  general  use;  and  you  are  further  charged 
that  railroad  companies  are  not,  any  more  than  individuals, 
bound  to  use  the  highest  degree  of  care  to  avoid  injuring  one 
who  may  possibly  trespass  upon  its  property,  but,  as  to  such 
persons,  are  only  required  'to  use  ordinary  care.'"  This  was 
refused  by  the  court,  and  its  refusal  is  assigned  as  error.  But 
in  our  opinion  the  assignment  is  not  well  taken.  We  think 
that  both  the  propositions  contained  in  the  charge  was  calcu- 
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lated  to  mislead  the  jury.  The  evidence  did  not  present  a 
question  of  the  propriety  of  discarding  the  old  machinery  for 
new,  but  of  the  propriety  and  practicability  of  providing 
against  a  known  danger  by  the  addition  of  a  simple  device  to- 
appliances  already  in  use.  The  first  proposition  may  have  led 
the  jury  to  conclude  that  in  the  opinion  of  the  court  there  was 
something  to  be  discarded,  and  was  not  applicable  to  the  evi- 
dence, and  therefore  improper.  The  second  proposition  in  the 
instruction  was  calculated  to  induce  the  jury  to  consider  the 
plaintifi*  as  a  trespasser  upon  the  track  of  the  company.  He 
had  the  right  to  pass  along  the  street,  especially  in  a  case  like 
this,  where  there  was  no  sidewalk,  although  the  streets  were 
occupied  by  the  railroad  track,  and  although  it  was  his  duty 
to  get  out  of  the  way  of  a  passing  train;  and  therefore  ho  was 
not  in  any  sense  a  trespasser.  The  charge  being  calculated  to 
mislead  the  jury,  it  was  not  error  to  refuse  it. 

What  we  have  already  said  is  sufficient  to  dispose  of  the 
fourth  assignment  of  error.  It  complains  of  the  refusal  of  the 
court  to  give  a  special  charge,  which  would  have  directly  in- 
structed the  jury  that  if  plaintiff  went  upon  the  track  of  the 
railroad  he  was  a  trespasser,  and  that  the  company  was  under 
no  obligation  to  construct  its  track  with  reference  to  the  safety 
of  such  trespassers.  Such  an  instruction,  as  applicable  to  the 
case  made,  was  clearly  erroneous,  and  was  properly  refused. 

Appellant's  fifth  assignment  is,  that  the  court  erred  in  char- 
ging the  jury  as  follows:  '*  That  the  primary  purpose  and  de- 
sign of  a  public  street  in  a  city  is  for  vehicles  and  persons  to- 
pass  over  and  travel  upon,  and  the  use  of  such  street  for  rail- 
road tracks  and  trains  thereon,  when  permitted,  is  to  a  certain 
extent,  and  in  a  limited  sense,  subservient  to  the  original  de- 
sign of  such  streets  for  travel  over  and  upon  them.  In  this 
case  it  is  admitted  that  defendant  company  had  the  right  to 
use  the  track,  and  that  the  Texas  and  New  Orleans  Railway 
Company  owned  the  track,  and  has  the  right  to  use  the  street 
at  the  place  where  the  accident  occurred.  A  railroad  com- 
patiy  using  a  public  street  in  a  city  for  its  track  and  trains 
thereon  should  use  all  the  care  and  precaution  that  it  rea- 
sonably could  and  should  to  prevent  accidents  to  any  and  all 
persons  using  such  streets,  and  the  nature  and  extent  of  dan- 
ger from  neglect  should  be  taken  into  account  by  the  jury  in 
arriving  to  a  proper  conclusion  as  to  whether  or  not  the  facta 
in  evidence  show  such  neglect  of  duty  on  defendant's  part.'^ 

The  first  objection  to  this  instruction  is,  that  it  does  not  de- 
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fine  vfhai  the  court  means  by  the  words  '^  to  a  certain  extent, 
and  in  a  limited  sense."  But  we  think  no  such  definition 
necessary.  There  is  nothing  in  this,  when  considered  in  the 
light  of  the  whole  charge,  to  lead  the  jury  to  infer  that  the 
company  did  not  have  the  right  to  run  their  trains  over 
the  track  at  all  times.  They  may  have  inferred  that  this 
right  was  limited  by  the  duty  of  exercising  reasonable  care  in 
keeping  in  order  their  track  and  operating  their  trains  so  as 
to  prevent  injuries  to  persons  who  also  had  the  right  to  use 
the  streets  in  passing  from  one  point  in  the  city  to  another. 
The  charge  intimates  no  other  limitation  upon  the  right  of  the 
defendant  company  to  the  use  of  its  track  along  the  street, 
and  the  jury  could  not  have  been  misled  into  supposing  that 
any  other  was  meant.  The  further  ground  of  objection  to  this 
charge  is,  that  it  did  not  properly  state  the  law  as  to  the  de- 
gree of  care  required  of  the  defendant  company.  The  instruc- 
tion, in  efiect,  tells  the  jury  that  the  defendant  was  bound  to 
exercise  reasonable  care  to  prevent  danger  to  persons  lawfully 
using  the  streets.  In  a  leading  case,  this  language  is  used: 
'^  It  is  correctly  said  that  generally,  between  persons  standing 
in  no  particular  relation  to  each  other,  that  alone  is  reasonable 
care  which,  in  the  judgment  of  men  in  general,  is  propor- 
tioned to  the  probability  of  injury  to  others,  and  consequently 
be  who  does  what  is  more  than  ordinarily  dangerous  is  bound 
to  use  more  than  ordinary  care'':  Morgan  v.  CoXj  22  Mo.  373; 
66  Am.  Dec.  623.  This  defendant  in  this  case  was  bound  to 
use  a  degree  of  caution  corresponding  to  the  danger  of  operat- 
ing its  trains  over  the  street  of  a  city  where,  by  reason  of  the 
absence  of  sidewalks,  persons  might  be  expected  to  walk 
along  and  across  the  tracks.  This  was  reasonable  care,  and 
therefore  the  charge  was  not  erroneous. 

Another  portion  of  the  charge  is  also  complained  of  in  the 
sixth  assignment  of  error.  The  court  there  uses  this  lan- 
guage: ''If  you  find  that  either  the  owner  of  the  track  or 
trains  using  it,  in  the  exercise  of  care,  prudence,  and  foresight, 
should  have  had  the  track  protected  so  as  to  avoid  danger 
therefrom";  and  it  is  contended  that,  by  the  use  of  the  word 
*'  foresight,"  the  court  imposed  upon  the  defendant  a  degree  of 
care  much  greater  than  the  law  requires.  But  we  think,  in 
the  connection  in  which  it  was  used,  the  term  was  synonymous 
with  '^  prudence,"  and  added  nothing  to  the  meaning  of  that 
word.    The  word  "  foresight"  might  very  properly  have  been 


586  Gulf  etc.  R'y  Co.  v.  Waleeb.  [Texas, 

omitted;  but  we  do  not  see  that  the  jury  could  have  been  mis- 
led by  its  use. 

Neither  do  we  find  any  error  in  that  part  of  the  charge  set 
out  in  appellant's  seventh  assignment.  It  instructs  the  jury, 
in  effect,  to  find  for  the  defendant  if  the  track  was  safe,  and  if 
the  engineer  was  not  negligent  in  failing  to  ring  his  bell  or  to 
blow  the  whistle,  or  in  failing  to  keep  a  proper  lookout,  and  if, 
after  discovering  plaintiff  upon  the  track,  he  did  everything  in 
his  power  to  stop  the  train.  This  was  correct  If  there  was 
a  failure  on  the  part  of  the  company  or  its  engineer  in  either 
particular  so  mentioned,  and  this  failure  was  the  cause  of  the 
injury,  then  the  verdict  should  have  been  for  the  plaintifi*.  In 
another  portion  of  the  charge,  the  jury  were  told  that  plaintiff 
could  not  recover,  if,  by  his  own  negligence,  he  contributed  to 
the  injury.  This  disposes  of  the  assignments  presented  in  the 
appellant's  brief,  and  we  find  no  error  in  the  rulings  or  charge 
of  the  court.    The  judgment  is  therefore  affirmed. 


Kailboad  Compant  is  Answxrablb  to  Onb  Who  Bsoomxs  Fasteitkd 
ON  ITS  Tback  in  the  Btreets  of  a  city  because  of  negligence  in  the  constmc- 
tion  of  such  track,  and  who,  while  so  fastened,  is  injared  by  an  approaching 
train,  though  the  employees  did  not  see  him,  nor  know  of  his  helpless  condi- 
tion: LouimUe  etc  Ji.  R.  Co.  v.  PliilUps,  112  Ind.  69;  2  Am.  St.  Eep.  156,  and 
note  163. 

Railroad  Compant  is  not  Bound  to  Changs  its  Maghinkrt  in  order  to 
apply  every  new  invention  or  supposed  improvement  in  appliances:  Wonder 
V.  BaUimore  etc,  R.  B,  Co,,  Zl2Ud.  ill;  3Am.Rep.143;  Hufin  v.  Railroad  Co.  ^ 
92  Mo.  440;  but  it  is  bound  to  exercise  reasonable  and  ordinary  care  in  pro> 
viding  such  suitable  and  safe  appliances  as  common  experience  shows  to  be 
proper:  Touma  v.  Vickeburg  etc.  R,  R,  Co.,  37  La.  Ann.  630;  65  Am.  Rep. 
608. 

Greater  Care  is  Required  or  Railroad  Company  than  is  otherwise 
necessary  in  running  its  trains  in  a  populous  town:  Tro^f  v.  Cape  Fear  etc 
R.  R.  Co.,  99  N.  C.  298;  6  Am.  St  Rep.  621,  and  note  629. 

Contributory  Negliobncb.  — Of  an  infant  of  tender  years  less  diaeretion 
is  required  than  of  an  adult,  and  the  degree  depends  upon  his  age  and  appar- 
snt  knowledge:  Railroad  Co.  v.  WJiipple,  39  Kan.  631;  MeCartkff  ▼.  Raihoa^ 
Co.,  92  Mo.  63e. 
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Miller  v.  Koebtoe. 

[70  TlXAS,  162.1 
FEAUZmLSNT    COVTSTANGEB.— A    FRAUDULENT    GRANTEB  18  SUBSTITUTED 

TO  THE  Rights  of  his  grantor  in  the  property  conveyed,  which  ia  sub- 
jeot  only  to  the  latter's  creditors,  and  it  is  the  right  of  the  fraudnlent 
grantee  to  demand  that  such  creditors  shall  pursue  strictly  the  pro- 
cedure provided  by  law  for  the  enforcemeDt  of  their  claims. 

SxEOunoNS.  — Whebb  Fbopbbtt  Fraudulently  Conveyed  is  Sold  under 
Execution  against  the  grantor  for  a  grossly  inadequate  consideration, 
by  reason  of  irregularities  in  the  proceedings,  the  fraudulent  grantee  can, 
by  a  proper  procedure,  have  the  sale  set  aside.  He  has  a  right  subordi- 
nate only  to  the  claim  of  the  creditors,  and  this  right  is  not  placed  be- 
yond the  pale  of  legal  protection  because  of  hia  participation  in  a  fraud. 

Evidence  Showing  that  Abstract  of  Judgment  under  Which  Party 
Claims  had  been  Recorded  does  not  raise  a  presumption  that  the  ab- 
stract was  properly  noted  in  the  index.  The  legal  inference  is,  that  the 
claimant  would  have  proved  the  indexing  of  the  abstract  if  an  index  had 
in  fact  been  made. 

Executions.  —  Fraxtdulent  Grantee  of  Land  cannot  Procure  a  sale 
of  it  under  execution  against  his  grantor  to  be  set  aside  for  gross  inade- 
quacy of  price,  if  it  appeara  that  the  low  price  bid  for  the  property  was 
caused  by  the  recording  of  the  fraudulent  conveyance  to  the  grantee. 

Ih  Order  to  Set  Aside  a  Sh£riff*s  Sale  for  Mere  Irregularity  aud 
inadequacy  of  consideration,  a  direct  proceeding  should  be  instituted  for 
that  purpose  in  the  court  from  which  the  execution  issued,  and  the 
plaintiff  in  executiou,  as  well  as  the  purchaser,  should  be  made  a  party. 

Jones  and  Oamett,  for  the  appellant. 

TF.  P.  Hamblen^  for  the  appellees. 

Gaines,  A.  J.  At  a  Bheriff's  sale,  made  by  virtue  of  an  ex- 
ecution in  favor  of  the  state  of  Texas  against  Charles  Koertge, 
the  appellant,  Miller,  became  the  purchaser  of  the  lands 
in  controversy  in  this  suit.  The  sale  was  made  on  the  first 
Tuesday  in  March,  1885.  The  title  to  the  lands  was  originally 
in  Charles  Koertge,  but  Herman  Koertge,  his  son,  claimed  to 
have  purchased  them  for  a  valuable  consideration  before  the 
Bale  and  before  the  levy  of  the  execution.  Appellant  having 
obtained  a  judgment  in  a  suit  of  forcible  entry  and  unlawful 
detainer,  the  other  parties  to  which  are  not  shown  by  the  record, 
Herman  Koertge  brought  this  action  to  enjoin  a  writ  of  pos- 
eession  on  that  judgment.  Herman  died,  his  widow  and  heirs 
made  themselves  parties  plaintiff,  and  in  an  amended  petition 
alleged  his  purchase  of  the  land  from  his  father  before  the 
levy  of  the  execution;  that  the  conveyance  was  made  in  good 
faith  and  for  a  valuable  consideration;  and  also  that  the  price 
bid  by  Miller  at  the  sheriff's  sale  was  grossly  inadequate,  and 
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that  this  was  brought  about  by  irregularities  in  making  the 
levy  and  in  advertising  the  sale.  They  offered  to  pay  Miller 
ninety-one  dollars,  the  aggregate  amounts  of  his  bids,  and  asked 
that  the  sale  be  set  aside,  and  to  be  quieted  in  their  title  and 
possession  of  the  lands.  Miller  answered,  setting  up  title  by 
virtue  of  the  sheriff's  sale,  and  alleged  that  the  conveyance 
from  Charles  Koertge  to  Herman  Koertge  was  made  with  tho 
intent  to  defraud  the  creditors  of  the  former;  that  it  was  not 
in  fact  executed  until  the  levy  of  the  execution  under  which 
he  purchased,  and  also  that  an  abstract  of  the  judgment  ujx>n 
which  the  execution  issued  had  been  filed  in  the  county  clerk's 
office  long  before  the  date  of  the  deed  under  which  Herman 
Koertge  claimed,  and  was,  therefore,  a  prior  lieu  upon  tho 
lands. 

The  deed  from  Charles  to  Herman  Koertge  bore  date 
December  1,  1883,  but  was  not  acknowledged  and  recorded 
until  the  27th  of  February,  1885.  It  purported  to  be  for  the 
consideration  paid  of  $475.  The  execution  under  which  ap- 
pellant claimed  was  levied  on  the  9th  of  February,  1885. 
Charles  Koertge  testified  that  his  conveyance  to  his  son 
was  bona  fide^  and  not  for  the  purpose  of  defrauding  his 
creditors.  There  was  evidence,  however,  tending  to  show 
that  it  was  fraudulent  as  to  creditors,  and  also  that  in  fact 
it  was  executed  after  it  bore  date,  and  after  the  levy  of 
the  execution.  There  was  also  evidence  going  to  show  that 
the  sheriff  never  made  any  demand  upon  Charles  Koertge  for 
a  levy,  and  that  the  sale  under  the  execution  was  not  adver- 
tised for  twenty  days.  Upon  these  points,  however,  there  was 
also  conflict.  The  value  of  the  property,  as  sworn  to  by  the 
witnesses,  varied  from  about  two  hundred  and  fifty  to  fif- 
teen hundred  dollars.  The  weight  of  the  testimony  seems  to 
be,  that  the  value  was  largely  in  excess  of  the  bids  of  the 
appellant. 

Such  being  the  issues  and  evidence,  the  court,  among  other 
instructions,  charged  the  jury  as  follows:  ''If  you  are  satisfied, 
from  the  evidence,  that  plaintiffs  are  the  widow  and  children 
of  Herman  Koertge,  and  that  at  the  time  of  his  death  he  held 
the  title  to  the  land  sued  for,  they  are  entitled  to  recover  it, 
unless  you  find  from  the  evidence  that  the  deed  to  him  was 
made  to  hinder,  delay,  and  defraud  the  creditors  of  Charles 
Koertge,  and  that  fact  was  known  to  Herman  Koertge,  or  that 
be  had  such  knowledge  of  the  facts, — if  such  was  Charles 
Koertge's  purpose, — that  he  would  and  should,  in  the  exercise 
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of  due  and  ordinary  care,  have  known  thereof;  and  if  you  so 
find,  your  verdict  should  be  for  defendant,  Miller,  unless,  from 
all  the  evidence  before  you,  you  further  find  that  there  are 
€uch  irregularities  or  informalities  in  the  sheriff's  sale  as 
would  prevent  the  property  from  selling  at  a  fair  value;  and 
in  this  connection  you  are  instructed  that  mere  inadequacy  of 
consideration  is  no  defense  to  a  sheriff's  sale  and  deed,  but  if 
there  is  such  great  disparity  of  the  price  bid  and  paid  and  the 
reasonable,  fair  value  of  the  land  sold  as  would  shock  the 
sense  of  all  mankind,  then  but  slight  circumstances  will  suf- 
fice to  vacate  such  sheriff's  sale  and  deed."  This  charge  is 
the  ground  of  the  first  assignment  of  error.  The  most  impor- 
tant question  presented  by  the  assignment  is,  whether  or  not  a 
fraudulent  grantee,  when  the  property  is  sold  under  execution 
■against  his  grantor,  can  take  advantage  of  irregularities  result- 
ing in  gross  inadequacy  of  price,  in  order  to  set  aside  the  sale. 
Upon  the  point  there  are  no  authorities  cited  in  the  briefs  of 
•counsel,  and  we  have  not. succeeded  in  finding  a  case  in  which 
the  question  has  been  determined. 

In  Pearson  v.  Hudson^  62  Tex.  352,  the  grantor  had  con- 
veyed property  in  trust  for  his  children,  which  was  at  the 
time  subject  to  the  lien  of  a  judgment  against  him,  and  the 
property  having  been  sold  by  virtue  of  an  execution  issued  on 
the  judgment,  the  grantees  were  permitted  to  set  up  the  in- 
4idequacy  of  price  growing  out  of  irregularities  in  the  levy, 
And  to  have  the  sale  avoided.  But  in  that  case  the  court  be- 
low found  that  the  conveyance  to  the  trustee  was  not  fraudu- 
lent, and  the  finding  was  approved  by  the  supreme  court. 
What  would  have  been  the  ruling  if  the  conveyance  had  been 
fraudulent,  the  opinion  does  not  intimate.  Being  without 
authority,  we  must  resort  to  general  principles.  The  language 
of  the  statute  in  reference  to  fraudulent  conveyances  is,  that 
€uch  conveyances  "shall  as  to  such  creditors  ....  be  void." 
But  it  is  universally  held  that  by  this  is  not  meant  that  the 
conveyance  is  absolutely  void, — that  is  to  say,  null  to  all 
intents  and  purposes  as  to  the  persons  attempted  to  be  de- 
frauded,— but  that  it  is  subject  to  be  avoided  by  a  creditor, 
proceeding  according  to  the  due  course  of  law.  For  example, 
he  cannot  act  upon  the  theory  that,  as  to  him,  the  conveyance 
is  absolutely  void,  and  take  a  deed  from  his  debtor:  Judge  v. 
Vogel,  38  Mich.  569;  Fox  v.  Willis,  1  Id.  321;  Grirmley  v. 
Hooker,  3  Jones  Eq.  4;  Jones  v.  Rahilly,  16  Minn.  320;  Tate  v. 
Liggat,  2  Leigh,  84. 
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If  he  proceed  by  attachment,  and  seize  personal  property, 
alleged  to  have  been  fraudulently  transferred  by  his  debtor, 
and  his  debtor  sue  for  the  trespass  in  order  to  justify,  not  only 
must  the  attachment  be  produced,  but  it  must  be  shown  that 
he  is  a  creditor  of  the  fraudulent  vendor,  and  that  he  took  the 
necessary  preliminary  steps  which  authorize  the  issuance  of 
the  writ:  Thomhurgh  v.  Hand,  7  Cal.  554;  Noble  v.  Holmes^  5 
Hill,  194;  Damon  v.  Bryant,  19  Mass.  411;  Sanford  M/g.  Co. 
V.  Wiggin,  14  N.  H.  441;  40  Am.  Dec.  198. 

These  instances  are  su£Bicient  to  illustrate  the  principle  that 
the  creditor  is  strictly  limited  to  the  right  to  subject  the  prop- 
erty fraudulently  conveyed  to  the  payment  of  his  debt  by  the 
regular  course  of  judicial  prudence.  He  is  certainly  not  en- 
titled to  any  surplus  that  may  remain  after  the  satisfaction  of 
his. debts,  nor  is  the  fraudulent  grantor;  for  as  between  him 
and  the  grantor  the  conveyance  is  good.  In  Zuver  v.  Clark^ 
104  Pa.  St.  222,  the  supreme  court  of  Pennsylvania  say: 
*'  Should  a  surplus  remain  after  paying  the  debts,  it  would 
belong  to  the  grantee,  for  the  grantee's  title  only  fails  bo  far 
as  it  stands  in  the  way  of  the  creditors."  It  follows  from  the 
principles  announced  that,  in  our  opinion,  the  fraudulent 
grantee  is  substituted  to  the  rights  of  his  grantor  in  the  prop- 
erty conveyed,  and  that  it  is  subject  only  to  the  claims  of  the 
latter's  creditors,  and  that  it  is  his  right  to  demand  that  they 
shall  pursue  strictly  the  procedure  provided  by  law  for  the 
enforcement  of  their  claims.  If  by  reason  of  irregularities  in 
the  proceeding  the  property  be  sacrificed, — that  is,  sold  for  a 
grossly  inadequate  consideration, — by  a  proper  procedure  he 
can  have  the  sale  set  aside.  He  has  a  right  subordinate  only 
to  the  claim  of  the  creditors,  and  no  court,  so  far  as  wo  are 
advised,  has  gone  to  the  extent  oC  holding  that  because  of  his 
participation  in  a  fraud  this  right  is  placed  beyond  the  pale 
of  legal  protection.  The  case  last  cited  holds  that  he  may 
show  that  the  sale  is  void,  and  defeat  a  recovery  of  the  prop- 
erty, and  we  think  he  should  be  permitted  upon  similar 
grounds  to  set  aside  a  voidable  sale  when  necessary  to  pre- 
serve a  surplus  which  might  remain  from  a  sale  legally  and 
regularly  made. 

We  conclude  that  the  court  did  not  err  in  submitting  the 
questions  of  irregularity  and  consequent  inadequacy  of  con- 
sideration to. the  jury;  but  we  think  the  .charge  should  have 
gone  further,  and  instructed  them  what  was  meant  by  irregu- 
larities in  the  sale. 
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Appellant  introduced  evidence  showing  that  an  abstract  of 
the  judgment  under  which  he  claimed  had  been  recorded  be- 
fore the  date  of  the  deed  from  CharJes  to  Herman  Koertge; 
but  did  not  show  that  it  had  ever  been  indexed  as  the  law 
requires.  He  now  complains  that  the  court  erred  in  instruct- 
ing the  jury  that  the  judgment  was  not  a  lien  upon  the  land 
from  the  time  of  recording  the  abstract,  and  bases  his  assign- 
ment upon  the  proposition  that  in  the  absence  of  proof  to  the 
contrary  the  presumption  is,  that  the  clerk  did  his  duty,  and 
properly  noted  the  abstract  in  the  index.  But  the  index, 
being  matter  of  record,  could  have  been  readily  proved  if  it 
existed.  In  such  a  case  remote  presumptions  are  not  to  be 
indulged.  The  legal  inference  is,  that  the  appellant  would 
have  proved  the  indexing  of  the  abstract  if  an  index  had  in 
fact  been  made. 

The  fifth  assignment  of  error  is,  that  "the  court  erred  in 
refusing  to  give  the  charge  asked  by  this  defendant,  to  the 
effect  that  if  the  alleged  inadequacy  of  price  bid  and  paid  by 
Miller  for  the  property  was  occasioned  by  the  fact  that  Her- 
man Koertge,  by  putting  on  record  the  deed  for  the  property 
from  Carl  Koertge  to  him,  thereby  caused  said  property  to 
bring  an  inadequate  price  at  the  sheriff  *s  sale,  then  his  heirs 
in  this  suit  could  not  be  heard,  or  allowed  to  take  advantage 
of  such  inadequacy  of  price  to  set  aside  said  sale,  and  erred 
in  failing  to  give  any  equivalent  charge.'' 

This  assignment  is  well  taken.  The  deed  from  Charles 
Koertge  to  Herman  Koertge,  being  upon  record,  was  well  cal- 
culated to  depress  the  price  of  the  property,  and  to  cause  it  to 
Bell  for  a  song.  If  this  deed  was  fraudulent,  and  if  it  was  in 
fact  the  cause  of  the  low  price  at  which  the  property  was  sold, 
the  sale  should  not  have  been  set  aside  for  inadequacy  of  con- 
sideration. This  is  expressly  decided  in  the  case  of  Daniel  v. 
McHenry,  4  Bush,  277. 

The  other  questions  presented  in  the  brief  of  appellant  are 
not  likely  to  arise  upon  another  trial,  and  need  not  be  deter- 
mined. But  we  consider  it  proper  to  say  that,  in  our  opinion, 
in  order  to  set  aside  a  sheriff's  sale  for  mere  irregularity  and 
inadequacy  of  consideration,  a  direct  proceeding  should  be 
instituted  for  that  purpose,  in  the  court  from  which  the  execu- 
tion issued,  and  the  plaintiff  in  execution,  as  well  as  the  pur- 
chaser, should  be  made  a  party.  The  plaintiff  in  execution 
is  liable  to  have  to  refund  the  money  received  from  the  sale, 
and  has  an  interest  in  the  result  of  the  suit.     The  point  was 
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not  made  in  the  lower  court,  and  we  do  not  here  decide  it 
The  plaintiffs  in  this  suit  tender  the  bid  to  the  purchaser,  and 
this  may  relieve  them  of  the  necessity  of  making  the  state  a 
party. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and  the 
cause  remanded. 


Onb  Who  Executes  Deed  to  DEntAUD  Creditors  is  estopped  as  to  hia 
grantee:  Peterson  v.  Broum,  17  Nov.  172;  45  Am.  Rep.  437;  and  see  Bush  ▼. 
Bogan,  65  Ga.  320;  39  Am.  Rep.  785;  Davia  v.  Stoanson,  54  Ala.  277;  25  Axn. 
Hep.  678;  Lawton  v.  Gordon,  34  Cal.  36;  91  Am.  Dec  670. 

Execution  CREDrroa  is  Bound  by  the  same  rales  of  honesty  as  anyothor 
vendor,  as  regards  the  sale  made  under  execution:  BartitoUmiew  v.  WarHer^ 
32  Conn.  98;  85  Am.  Dec.  251. 

Inadequacy  of  Consideration  as  ground  for  annulling  execution  sale: 
Chamblee  v.  Tarbox,  27  Tex.  139;  84  Am.  Dec.  614,  and  note  619;  Carajian  v. 
Ooiifrey,  18  Mich.  27;  100  Am.  Dec.  133;  Carden  v.  Lane,  48  Ark.  228;  3  Am. 
St.  Rep.  228.  Mere  inadequacy  of  price  is  not  ground  upon  which  to  set 
aside  an  execution  sale:  Soma  v.  Sams,  85  Ky.  396;  see  Scoggin  v.  Sddoath, 
15  Or.  380. 

Parties  to  Procredino  to  set  aside  execution  sale:  SUme  v.  Day,  69  Tex. 
13;  6  Am.  St.  Rep.  17. 
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Banks  and  Banking.  — The  Directors  ov  a  Bank  ark  pERaoMAixr  Li*- 

BLBy  at  the  suit  of  a  depositor,  for  damages  sustained  by  reason  of  tbe 
insolvency  of  the  corporation,  when  the  depositor  is  induced  to  place 
money  in  the  bank  solely  by  faUe  representations  of  solvency  made  to 
the  general  public  by  the  directors,  who  ought  to  have  known,  and,  by 
the  use  of  ordinary  care,  such  as  it  was  their  duty  to  have  exercised, 
might  have  known,  that  such  representations  were  false,  and  they  are  ao 
liable  whether  such  representations  were  made  with  the  intent  to  defraud 
or  not. 

Action  for  the  recovery  of  damages  sustained  by  reason  of 
the  false  representations  of  the  defendants  as  directors  of  a 
bank.    The  facts  appear  in  the  opinion. 

Scott  arid  Levi,  for  the  appellant. 

Hutcheson,  Carrington,  and  Sears^  Ooldthxoaite  and  Ewing^ 
and  Baker,  Bolts,  and  Baker,  for  the  appellees. 

Acker,  J.  The  court  below  sustained  general  demurrers  to 
the  petition,  and  dismissed  the  suit,  from  which  judgment  this 
appeal  is  taken.     It  now  devolves  on  us  to  determine  whether 
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<3r  not,  on  the  case  stated  in  the  petition,  appellant  is  entitled 
to  r**cover. 

It  is  alleged  in  the  petition  that  on  the  nineteenth  day  of 
December,  1886,  and  for  one  year  preceding  that  date,  appel- 
lees were  directors  of  the  banking  corporation,  the  City  Bank 
of  Houston,  actively  directing  and  controlling  its  affairs  and 
the  conduct  of  its  said  business,  and  representing  themselves 
and  were  generally  and  publicly  known  as  such,  and  well 
knew  and  ought  to  have  known,  and  by  the  use  of  ordinary 
care,  and  of  such  as  it  was  their  duty  to  have  exercised,  might 
have  known,  all  and  singular  the  particulars  and  conditions 
of  said  corporation  in  respect  to  the  matters  hereinafter  men- 
tioned, at  the  time  when  they  severally  transpired  and  took 
place. 

That  during  the  period  aforesaid  the  said  defendants,  who 
were  all  well  and  publicly  known  as  possessed  of  remarkable 
business  capacity,  carried  on  the  business  of  said  bank,  and 
held  it  out  to  the  public  as  of  undoubted  financial  ability,  and 
deserving  of  public  confidence,  and  daily  and  continuously 
caused  to  be  published,  by  their  authority  and  direction,  in 
the  interest  and  behalf  of  said  bank,  advertisements  in  the 
Houston  Daily  Post,  a  daily  newspaper  and  journal  of  general 
and  wide  circulation  throughout  the  state  of  Texas,  and  else- 
where, published  in  said  city  of  Houston,  and  in  city  directory 
of  the  city  of  Houston,  a  printed  book  of  reference  in  general 
public  use,  and  upon  conspicuous  sign-boards  kept  and  ex- 
posed to  the  public  at  and  near  the  door  of  the  place  of  busi- 
ness of  said  bank,  and  upon  printed  letter-heads,  upon  and 
with  which  the  business  correspondence  of  said  bank  was  con- 
ducted, and  so  generally  circulated  among  all  persons,  includ- 
ing this  plaintiff,  having  any  transactions  or  correspondence 
with  said  bank,  advertisements,  statements,  and  representa- 
tions to  the  effect  and  in  substance  that  the  said  bank  had  a 
capital  of  five  hundred  thousand  dollars,  was  in  sound  finan- 
cial condition,  fully  solvent,  and  wholly  reliable,  and  well 
deserving  of  public  trust  and  confidence;  that  in  truth  and 
in  fact  the  said  advertisements,  statements,  and  representa- 
tions so  caused  to  be  published  by  said  defendants  were,  at  the 
time  they  were  severally  so  published,  wholly  false  and  un- 
true, and  the  said  bank,  at  the  said  time,  did  not  have  a  capi- 
tal of  five  hundred  thousand  dollars,  and  was  not  in  sound 
financial  condition,  nor  solvent,  nor  reliable,  nor  in  any  man- 
ner or  wise  deserving  of  public  trust  and  confidence,  but,  on 
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the  coutrary,  had  long  before  lost  all  of  its  capital,  and  a 
greater  portion  of  its  funds  and  assets  which  had  come  inta 
its  hands  from  its  creditors,  depositors,  and  customers,  and 
was  and  long  had  been  hopelessly  and  irretrievably  insolvent; 
for  several  years  its  current  expenses  had  exceeded  its  earn- 
ings; its  affairs  had  been  and  continued  thereafter  growing 
daily  worse;  it  had  been  and  then  was  and  thereafter  con- 
tinued doing  business  upon  a  wholly  fictitious  credit,  and 
from  and  after  September  20,  1885,  if  not  before  that  time,  all 
reasonable  hope  and  prospect  of  retrieving  its  solvency  was 
utterly  gone,  and  it  was  a  mere  question  of  a  very  short  time 
when  the  true  condition  of  said  bank  would  necessarily  be- 
come notorious,  and'  it  would  be  compelled  to  suspend  busi- 
ness, to  the  great  loss  of  its  creditors  and  customers;  and  in 
the  exercise  of  good  faith  and  justice  to  the  public,  its  business 
should  have  been  suspended  and  wound  up  long  before  the 
eighth  day  of  December,  1885. 

That  plaintifiT  read  and  believed  said  advertisements,  state- 
ments, and  representations,  and  relying  thereon  and  induced 
thereby,  and  not  otherwise,  he  did,  on  the  eighth  day  of  De- 
cember, 1885,  place  in  said  bank  for  collection,  and  to  be  placed 
to  his  credit,  a  draft  for  two  thousand  five  hundred  dollars, 
which  was  collected  by  said  bank,  and  the  proceeds  placed  to 
his  credit  therein  as  a  customer  of  said  bank;  that  on  the 
nineteenth  day  of  December  said  bank  closed  its  doors  and 
suspended  business,  in  a  wholly  insolvent  condition,  whereby 
plaintiff  has  sustained  damage. 

It  is  also  alleged  that  said  ^*  false  advertisements,  state- 
ments, and  representations  were  caused  to  be  published  by 
said  defendants  with  intent  to  deceive,  and  they  did  de- 
ceive, the  public  and  plaintiff  as  to  the  true  condition  of 
said  bank,  and  to  induce  the  public  and  plaintiff  to  confide  in 
and  extend  credit  to  and  make  deposits  in  said  bank."  It  is 
further  alleged  that  said  advertisements,  statements,  and  rep- 
resentations were  published  as  aforesaid  in  pursuance  of  a 
common  design  on  the  part  of  said  defendants,  in  which  they 
all  joined,  to  give  said  bank  a  fictitious  credit,  wholly  unwar- 
ranted in  fact,  and  to  induce  thereby  the  public  and  this 
plaintiff  to  extend  credit  to  and  to  make  and  to  keep  deposits 
in  said  bank,  and  that  from  and  after  the  twentieth  day  of 
September,  1885,  the  said  defendants  had  no  hope,  in  reason 
or  in  fact,  of  restoring  said  bank  to  solvency,  or  of  In  any  wise 
improving  its  condition,  and  its  further  continuance  in  busi- 
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DOBS  was  by  them  designed  and  effected  merely  for  the  pur- 
pose of  enabling  certain  of  said  directors  to  save  them/selves 
in  respect  of  transactions  with  said  bank  upon  which  they 
claimed  said  bank  was  liable,  directly  or  indirectly,  to  them; 
and  this  at  the  expense  and  sacrifice  of  such  persons  as  might 
happen  to  have  funds  in  said  bank  when  such  design  should 
be  accomplished;  and  all  the  deposits  received  and  credits  con- 
tracted by  said  bank  from  the  said  twentieth  day  of  Septem- 
ber, 1886,  until  its  suspension,  were  received  and  contracted 
without  any  prospect  of  making  good  or  paying  such  liabili- 
ties, except  partially  only,  and  in  so  far  as  they  might  happen 
to  be  withdrawn  and  demanded  in  current  transactions  before 
the  purpose  aforesaid  of  continuing  said  business  should  be 
accomplished. 

That  the  transactions  aforesaid,  which  were  designed  to  be 
protected  and  secured  by  the  further  continuance  of  the  busi 
ness  of  said  bank,  consisted  of  pretended  loans  of  money  and 
accommodation  paper  by  the  said  William  R.  Baker  and 
Robert  Brewster,  and  S.  K.  Mcllhenny  and  by  the  McUhenny 
Company,  g  corporation,  whereof  the  said  S.  K.  Mcllhenny 
was  and  still  is  the  president,  manager,  and  principal  stock- 
holder. 

For  the  purpose  of  promoting  conciseness  and  simplicity, 
we  formulate  the  questions  involved  in  this  appeal,  as  fol- 
lows:— 

1.  Are  the  directors  of  a  banking  corporation  personally 
liable  at  the  suit  of  an  individual  depositor  for  damages  sus- 
tained by  reason  of  the  insolvency  of  the  corporation,  when 
the  depositor  is  induced  to  place  money  in  the  hands  of  the 
corporation  solely  by  representations  of  solvency  made  to  the 
general  public  by  the  directors,  who  ought  to  have  known, 
and  by  the  use  of  ordinary  care,  such  as  it  was  their  duty  to 
have  exercised,  might  have  known,  that  such  representations 
were  false? 

2.  Are  such  directors  so  liable  to  such  depositors  when 
such  false  representations  are  knowingly  made  with  intent  to 
defraud  the  public  generally? 

3.  Are  such  directors  so  liable  when  such  false  represen- 
tations are  made  in  pursuance  of  a  fraudulent  combination 
and  common  design  upon  their  part  to  give  to  the  corporation 
a  fictitious  credit  that  the  business  might  be  continued  for  the 
purpose  of  enabling  such  directors  to  collect  certain  pretended 
loans  claimed  to  have  been  made  by  them  to  the  corporation? 
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If  either  of  these  questions  is  answered  in  the  affirmative, 
it  follows  that  the  court  erred  in  sustaining  the  demurrers^ 
and  the  judgment  must  be  reversed. 

After  a  more  than  ordinarily  careful  investigation,  we  con- 
clude that  each  and  all  of  them  must  be  answered  affirma- 
tively, which  dispenses  with  the  necessity  for  a  separate 
discussion  of  each;  for  if  appellees  are  liable  under  the  cir- 
cumstances stated  in  the  first,  a  fortiori  they  are  liable  under 
the  circumstances  stated  in  the  second  and  third  of  these 
questions. 

Directors  of  banking  corporations  occupy  one  of  the  most 
important  and  responsible  of  all  business  relations  to  the 
general  public.  By  accepting  the  position  and  holding  them- 
selves out  to  the  public  as  such,  they  assume  that  they  will 
supervise  and  give  direction  to  the  affairs  of  the  corporation, 
and  impliedly  contract  with  those  who  deal  with  it  that  its 
affairs  shall  be  conducted  with  prudence  and  good  faith. 
They  have  important  duties  to  perform  toward  its  creditors, 
customers,  and  stockholders,  all  of  whom  have  the  right  to 
expect  that  these  duties  will  be  performed  with  diligence  and 
fidelity,  and  that  the  capital  of  the  corporation  will  thus  be 
protected  against  misappropriation  and  diversion  from  the 
legitimate  purposes  of  the  corporation.  Customers  are  in- 
vited to  business  relations,  and  are  induced  to  accept  and  act 
upon  such  invitation  by  the  representations  that  the  institu- 
tion is  solvent  and  owns  a  certain  amount  of  capital,  and  that 
this  capital  is  under  the  supervision  and  control  of  certain 
directors.  It  is  the  duty  of  directors  to  know  the  condition 
of  the  corporation  whose  affairs  they  voluntarily  assume  to 
control,  and  they  are  presumed  to  know  that  which  it  is  their 
duty  to  know,  and  which  they  have  the  means  of  knowing. 

If  the  representations  are  false,  but  relied  and  acted  on  by 
a  customer  to  his  damage,  to  hold  that  in  such  case  the  direc* 
tors  who  made  such  false  representations  are  not  liable,  be- 
cause they  were  ignorant  of  the  falsity  of  such  representations, 
would  be  to  award  a  premium  for  negligence  in  the  perform- 
ance of  important  and  almost  sacred  duties  voluntarily  as- 
sumed, and  to  license  fraud  and  deception  of  the  most  flagrant 
and  pernicious  character.  It  is  a  familiar  principle  of  law 
that  an  action  for  damages  lies  against  a  party  for  making 
false  and  fraudulent  representation  whereby  another  is  in- 
duced to  do  an  act  from  which  he  sustains  damage.  If  the 
representations  are  untrue,  it  is  immaterial  that  they  may 
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have  been  made  i¥ithout  fraudulent  intent,  and  it  is  sufTiciont 
that  they  were  made  to  the  general  public,  if  the  appellant 
was  induced  thereby  to  deposit  money  in  the  bank.  Wo  think 
it  can  make  no  difference  as  to  the  liability  of  appellees  that 
they  made  the  representations  as  directors  of  the  corporation. 

We  proceed  now  to  notice  some  of  the  authorities  which  we 
think  support  our  conclusions.  Bigelow,  in  his  work  on  es- 
toppel, page  638,  after  reviewing  many  authorities,  states  the 
rule  as  follows:  "In  accordance  with  the  principles  in  these 
cases,  it  is  held  that  directors  of  corporations,  being  bound  to 
know  the  proceedings  of  the  body,  cannot  escape  the  effect  of 
representations  made  by  them  concerning  the  acts  of  the  cor- 
poration by  the  allegation  of  ignorance."  In  Field  on  Corpora- 
tions, sections  170  to  174,  inclusive,  it  is  said:  "Where  the 
directors  of  an  insurance  company  had  fraudulently  caused 
false  statements  to  be  officially  made  as  to  the  condition  of 
the  company,  it  was  held  that  they  were  personally  liable  to  a 
party  who  had  suffered  damage  thereby."  The  directors  are 
generally  only  bound  in  the  management  of  the  affairs  of  the 
corporation  to  use  reasonable  diligence  and  prudence, — that 
is,  to  such  diligence  and  prudence  as  men  usually  exercise  in 
the  management  of  their  own  affairs  of  a  similar  nature,  and 
if  they  act  in  good  faith  they  are  not  personally  responsible 
to  stockholders  for  a  loss  that  may  be  sustained  thereby. 
But  a  director  may  be  liable  in  damages  for  his  fraudulent 
act.  And  it  has  been  .held  that  a  director  is  personally  re- 
sponsible, not  only  for  fraud  and  willful  neglect,  but  also  for 
hie  negligence,  especially  gross  negligence. 

It  will  be  apparent  from  what  has  been  said  that  the  rela- 
tion not  only  of  principal  and  agent  exists  between  the  corpo- 
ration and  the  director,  but  also  the  relation  of  trustee  and 
cestui  que  trust  exists  between  them  and  the  stockholders 
and  creditors.  Accordingly,  they  have  no  right  to  enter  into 
or  participate  in  any  combination,  the  object  of  which  is  to  di- 
vest the  company  of  its  property  and  obtain  it  for  themselves, 
to  the  prejudice  of  members  or  creditors.  Nor  are  they  en- 
titled to  any  share  of  capital  stock  or  any  dividends  of  profits 
until  its  creditors  are  paid.  This  doctrine  would  of  course  be 
applicable  in  all  cases  of  fraudulent  or  wrongful  disposition  of 
the  corporate  funds  or  property  by  directors.  For  as  agents 
and  trustees  of  the  corporation,  as  well  as  the  stockholders 
and  creditors,  they  would  be  bound  to  perform  their  duties  and 
administer  the  trust  in  good  faith. 
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The  fiduciary  character  of  directors  referred  to  is  such  that 
the  law  wil]  not  permit  them  to  manage  the  affairs  of  the  cor- 
poration for  their  personal  and  private  advantage,  when  their 
duty  would  require  them  to  work  for  and  use  reasonable  ef- 
forts for  the  general  interest  of  the  corporation  and  its  stock- 
holders and  creditors.  The  confidence  thus  reposed  in  them 
cannot  be  thus  abused  with  impunity;  and  they  cannot  use 
their  position  to  promote  their  own  interest  in  respect  to  any- 
thing thus  intrusted  to  them,  to  the  prejudice  of  creditors  or 
other  members. 

In  Morse  on  Banks  and  Banking,  131  et  seq.,  it  is  said: 
"Whatever  knowledge  a  director  has  or  ought  to  have  offici- 
ally, he  has,  or  will  be  conclusively  presumed  at  law  to  have, 
as  a  private  individual.  Thus  a  director  is  affected  with  notice 
of  the  condition  and  transactions  of  the  bank.  If  the  bank  is 
insolvent,  or  if  it  offers  him  for  purchase  notes  which  could 
only  be  legally  sold  by  authority  of  a  directional  vote  which 
has  not  been  given,  he  is  affected  with  knowledge  of  the  insol- 
vency, and  of  the  illegality  of  the  notes":  Lyman  v.  Bank  of 
a  S.,  12  How.  226. 

The  same  author,  page  133,  says:  "  If  bank  directors  do  not 
manage  the  affairs  and  business  of  the  bank  according  to  the 
directions  of  the  charter  and  in  good  faith,  they  will  be  liable 
to  make  good  all  losses  which  their  misconduct  may  inflict 
upon  either  stockholders  or  creditors,  or  both.  They  may  be 
held  to  account  to  an  injured  party  in  a  court  of  chancery,  or 
they  or  any  one  of  their  number  who  shared  in  the  wrong- 
doing may  be  sued  at  law  for  damages." 

In  3  Sutherland  on  Damages,  pages  587  and  588,  it  is  said: 
"  If  the  persons  making  the  representations  which  are  material, 
and  which  he  intends  shall  influence  another,  knows  them  to 
be  false,  the  case  is  clear.  Some  question  has  been  raised 
whether  positive  representations  made  without  knowledge,  and 
believed  to  be  true  by  the  party  making  them,  will  sustain  an 
action  for  damages  in  the  nature  of  deceit.  But  the  doctrine 
which  seems  supported  by  the  great  weight  of  authority 
is,  that  if  a  person  states  as  of  his  own  knowledge  material 
facts  which  are  susceptible  of  knowledge,  to  one  who  relies  and 
acts  upon  them  as  true,  it  is  no  defense,  if  the  representations 
are  false,  to  an  action  for  deceit,  that  the  person  making  them 
believed  them  to  be  true.  The  falsity  and  fraud  oonsist  in 
representing  that  he  knows  the  facts  to  be  true  of  his  own 
knowledge,  when  he  has  not  such  knowledge.    It  is  not  neces- 
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'sary  that  the  false  representations  he  made  to  deceive  the 
plaintiff  in  particular." 

In  3  Wait's  Actions  and  Defenses,  436,  it  is  said:  "  It  has 
been  laid  down  as  settled  law  that  if  a  party  makes  representa- 
tions in  such  a  manner  as  to  impart  a  knowledge  in  him  of 
facts,  whilst  in  fact  he  has  no  knowledge  of  the  facts,  and  the 
representations  are  made  with  the  intent  that  another  shall 
rely  on  them,  and  those  representations  turn  out  to  be  false,  it 
is  as  much  a  fraud  as  if  the  party  making  them  knew  them  to 
be  untrue."   See  also  Kerr  on  Fraud  and' Mistake,  111,  324, 325. 

In  Oillett  V.  Phillips^  13  N.  Y.  117,  it  is  said:  "By  accepting 
the  office  of  director,  he  assumed  a  duty  to  the  stockholders 
and  creditors  of  the  bank  to  inform  himself  of  what  would  ap- 
pear by  an  inspection  of  the  books  of  the  institution  of  which 
fae  was  one  of  the  ostensible  managers,  and  he  cannot  urge  a 
^ant  of  notice  arising  from  a  neglect  of  duty." 

The  case  of  Morse  v.  StoitSf  decided  by  the  supreme  court  of 
New  York,  reported  in  19  Howard's  Practice  Reports,  286,  was 
an  action  by  a  stockholder  against  the  directors  of  a  bank  to 
recover  of  them,  personally,  damages  for  a  false  statement  pub- 
lished concerning  the  affairs  of  the  bank,  by  which  the  plain- 
tiff was  induced  to  purchase  stock  of  the  bank.  Gould,  J., 
-delivering  the  opinion  of  the  court,  says:  "  I  think  the  tendency 
of  all  the  later  decisions  in  this  country  and  in  England  is  in 
favor  of  extending  the  liability  of  every  one  who  makes  a  pub- 
lic representation  which  he  knows  to  be  false,  and  upon  faith 
in  which  auy  one  has  been  led  into  a  business  transaction 
whereby  he  suffers  damage.  I  do  not  understand  that  it  is  at 
all  necessary  to  the  right  of  action  that  the  representations 
should  have  been  intended  for  the  party  sustaining  the  loss, 
or  in  any  way  addressed  to  him.  If  it  be  made  openly  and 
publicly,  so  that  it  might  well  come  to  his  ears,  and  he  acts 
upon  it,  the  party  making  it  shall  answer  to  him  for  his  dam- 
ages. He  shall  not  be  at  liberty  to  sow  falsehood  broadcast 
without  being  responsible  for  the  loss  it  causes.  The  false- 
hoods may  have  been  made  for  one  purpose  and  published  for 
that,  but,  being  published,  the  public  or  any  individual  of  the 
public  has  the  right  to  believe  it.  It  must  have  been  the  in- 
tention of  the  persons  publishing  it  that  it  should  be  believed. 
And  if,  believing  it,  any  one  of  the  public  acts  on  that  belief, 
the  makers  and  publishers  of  the  falsehoods  are  to  be  held 
liable  for  the  consequences  they  have  caused  ":  See  authorities 
cited  in  note  at  end  of  this  decision,  on  page  288. 
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The  case  of  United  Society  etc,  v.  Underwood,  9  Bush,  617,  15 
Am.  Rep.  731,  was  an  action  against  the  directors  of  a  bank  to 
recover  of  them,  personally,  damages  for  loss  of  deposits  wrong- 
fully converted,  and  it  is  there  said:  "  The  question  here  pre* 
sented  is,  whether  the  directory,  who  had  knowledge  of  these 
alleged  wrongful  sales,  can  be  held  to  answer  personally  for  the 
deposits  so  converted.  Appellees  insist  that  they  cannot  be  so 
held,  because  of  want  of  privity  between  the  depositors  and 
themselves.  They  concede  that  for  gross  negligence  or  mis- 
management upon  their  part,  resulting  in  loss  to  the  bank, 
they  may  be  held  to  account  to  it,  but  urge  that  inasmuch  as 
their  undertaking  was  to  the  corporation,  they  can  be  pro- 
ceeded against  by  it  alone,  and  that  appellants  must  look  to 
the  bank,  and  not  to  them.  This  position  is  plausible,  but  it 
cannot,  in  our  opinion,  be  maintained.  Bank  directors  are 
not  mere  agents,  like  cashiers,  tellers,  and  clerks.  They  are 
trustees  for  the  stockholders,  and  as  to  their  dealings  with  the 
bank,  they  not  only  act  for  it  and  in  its  name,  but,  in  a  quali- 
fied sense,  are  the  bank  itself.  It  is  the  duty  of  the  board  to 
exercise  a  general  supervision  over  the  affairs  of  the  bank,  and 
to  direct  and  control  the  action  of  its  subordinate  officers  in 
all  important  transactions.  The  community  have  the  right 
to  assume  that  the  directory  does  its  duty,  and  to  hold  them 
personally  liable  for  neglecting  it.  Their  contract  is  not  alone 
with  the  bank.  They  invite  the  public  to  deal  with  the  cor- 
poration, and  when  any  one  accepts  their  invitation  he  has  the 
right  to  expect  reasonable  diligence  and  good  faith  at  their 
hands;  and  if  they  fail  in  either,  they  violate  a  duty  they  owe, 
not  only  to  the  stockholders,  but  to  the  creditors  and  patrons 
of  the  corporation." 

The  case  of  Bartholomew  v.  Bentley,  15  Ohio,  666,  45  Am. 
Dec.  596,  was  a  suit  by  an  individual  creditor  of  an  insolvent 
bank  against  the  officers  of  the  bank  to  make  them  personally 
liable  for  losses  sustained  by  the  plaintiff  by  reason  of  his 
relying  and  acting  upon  false  representations  made  by  the 
defendants.  It  is  there  said:  "  It  may  be  regarded  as  a  well- 
settled  principle  that  for  every  fraud  or  deceit  which  results 
in  consequential  damage  to  a  party  ho  may  maintain  a  special 
action  on  the  case.  The  principle  is  one  of  natural  justice 
long  recognized  in  law.  And  it  matters  not,  so  far  as  the  right 
of  action  is  concerned,  whether  the  means  of  accomplishing 
the  deception  be  complex  or  simple, —  a  deep-laid  scheme  of 
swindling,  or  a  direct  falsehood,  a  combined  effort  of  a  number 
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of  associates,  or  the  sole  eflTort  of  a  solitary  individual, —  pro- 
vided the  deception  be  effected  and  the  damage  complained 
of  be  the  consequence  of  the  deception.  A  valid  act  of  incor- 
poration, or  an  invalid  and  pretended  right  to  exercise  corpo- 
rate franchises,  is  alike  powerless  to  secure  the  guilty  from 
the  consequences  of  their  fraudulent  conduct,  where  it  has 
been  knowingly  resorted  to  as  the  mere  means  of  chicane  and 
imposition,  and  used  to  facilitate  the  work  of  deception  and 
injury.  Were  it  otherwise,  it  would  be  a  reproach  to  the  law. 
If  the  defendants,  with  the  design  to  defraud  the  public  gen- 
erally, have  knowingly  combined  together  and  held  forth  false 
and  deceptive  colors,  and  done  acts  which  were  wrong,  and 
have  thereby  injured  the  plaintiff,  they  must  make  him  whole 
by  responding  to  the  full  extent  of  that  injury,  and  they  can- 
not place  between  him  and  justice,  with  any  success,  the  char- 
ter of  the  bank,  whether  it  be  valid  or  void,  forfeited  or  in  ease. 
....  Nor  is  it  material  that  there  should  have  been  an  in- 
tention to  defraud  the  plaintiff  in  particular.  If  there  was  a 
general  design  to  defraud  all  such  as  could  be  defrauded  by 
taking  their  paper  issues,  it  is  sufficient,  and  the  plaintiff  may 
maintain  his  suit  provided  he  has  taken  the  paper,  and  sufifers 

from  the  fraud It  is  first  said  that  to  allow  bill-holders 

who  have  been  defrauded  to  sue  the  members  of  the  company 
individually  at  law  will  produce  endless  litigation,  and  when 
applied  the  remedy  cannot  by  possibility  do  equal  justice  to 
all  the  creditors,  or  to  the  members  of  the  company.     It  may 

be  that  numerous  suits  will  be  prosecuted And  yet  the 

doctrine  that  because  they  have  cheated  thousands  they  are 
safer  than  they  would  be  if  only  one  man  had  suffered,  does  not 
obtain  in  courts  of  justice.  Again,  it  is  said  the  fund  sought 
is  a  trust  fund,  and  a  bill  in  chancery  is  the  proper  remedy. 
There  would  be  much  propriety  in  the  position,  were  it  in  point 
of  fact  true  that  a  party  who  has  been  defrauded  by  the  act  of 
another  has  no  redress  save  out  of  a  fund  composed  solely  of 
the  proceeds  of  the  imposition.  In  that  case  strict  equity  might 
require  that  all  those  whose  injuries  had  been  the  source  of  the 
fund  should  share  equitably  in  it.  But  the  rule  that  a  person 
sustaining  damage  by  fraudulent  acts  of  another  can  only  look 
to  a  particular  fund  of  the  wrong-doer  for  redress  never  existed 
anywhere." 

The  cases  of  Cross  v.  Sackett  and  Word  v.  Sacketty  2  Bosw. 
646,  were  actions  brought  by  purchasers  of  stock  of  a  corpora- 
tion to  recover  of  directors  money  paid  for  the  stock,  upon  the 
ground  of  false  representations  made  by  the  directors  in  a 
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prospectus  and  other  advertisements  as  to  the  value  of  the 
stock.  In  these  cases  it  was  held  that  the  actions  could  be 
maintained,  and  that  "there  is  no  wrong  or  fraud  which  the 
directors  of  a  joint-stock  company,  incorporated  or  otherwise, 
can  commit  which  cannot  be  redressed  by  appropriate  and 
adequate  remedies."  The  case  of  Cazeaux  v.  Mali,  25  Barb. 
578,  was  an  action  brought  by  a  stockholder  of  a  corporation 
against  the  oflBcials  and  directors  to  recover  of  them  per- 
sonally the  loss  sustained  by  plaintiflF  by  depreciation  in  the 
value  of  stock,  caused  by  the  fraudulent  issue  of  stock  beyond 
the  authorized  amount.  It  was  there  held  that  the  action  was 
properly  brought  by  the  plaintiflF  in  his  own  name,  without 
joining  the  other  stockholders, — the  injury  to  each  stockholder 
being  separate  and  distinct  from  that  sustained  by  the  others, 
— and  that  the  action  was  well  brought  against  the  defendants. 
The  case  of  Morgan  v.  Skiddy,  62  N.  Y.  325,  was  an  action 
brought  by  a  purchaser  of  stock  of  a  corporation  against  the 
directors  personally  to  recover  the  money  paid  for  the  stock, 
upon  the  ground  that  plaintiflT  had  been  induced  to  purchase  the 
stock  by  false  statements  made  in  a  prospectus  issued  by 
the  defendants.  It  was  there  said:  "  If  the  plaintiff  purchased 
the  stock  relying  upon  the  truth  of  the  prospectus,  he  has  a 
right  of  action  for  deceit  against  the  persons  who,  with  knowl- 
edge of  the  fraud  and  with  intent  to  deceive,  put  it  in  circula- 
tion. The  representation  was  made  to  each  person  compre- 
hended within  the  class  of  persons  who  were  designed  to  be 
injured  by  the  prospectus;  and  when  a  prospectus  of  this 
character  has  been  issued,  no  other  relation  between  the  par- 
ties need  be  shown,  except  that  created  by  the  fraudulent  and 
wrongful  act  of  defendants  in  issuing  or  circulating  the  pros- 
pectus and  the  resulting  injury  to  the  plaintiff.  It  is  hardly 
accessary  to  say  that  a  director  of  a  company  who  knowingly 
issues  or  sanctions  the  circulation  of  a  false  prospectus,  con- 
taining untrue  statements  of  material  facts,  the  natural  ten- 
dency of  which  is  to  mislead  and  deceive  the  community  and 
to  induce  the  public  to  purchase  its  stock,  is  responsible  to 
those  who  are  injured  thereby.  Mere  exaggerated  statements 
of  the  prospects  of  a  new  enterprise  will  not  subject  those 
who  make  them  to  liability;  but  no  material  misstatement  or 
concealment  of  any  material  fact  ought  to  be  permitted.  The 
directors  of  a  company  arc  supposed  to  know  the  facts  touch- 
ing its  condition  and  property,  and  their  statements  in  respect 
to  its  affairs  naturally  attract   public   confidence.      If  they 
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fraudulently  unite  in  an  attempt  to  deceive  the  public,  and 
by  false  statements  of  facts  to  give  credit  and  currency  to  its 
€tock,  it  is  but  simple  justice  that  they  shall  answer  to  those 
who  have  been  deluded  into  giving  confidence  to  them." 

The  case  of  Sfiay  v.  Mahry^  1  Lea,  319,  was  an  action  by  a 
judgment  creditor  of  a  corporation  against  the  directors  to 
recover  the  amount  of  th^  judgment,  upon  the  ground  that  the 
directors  had  misapplied  or  converted  the  assets  of  the  com- 
pany. It  was  then  held  that  '^  directors  of  corporations  are  not 
mere  figureheads;  they  are  trustees  for  the  company,  for  the 
etockholders,  and  for  the  creditors.  They  must  not  only  use 
good  faith,  but  also  care,  attention,  and  circumspection  in  the 
affairs  of  the  company,  and  particularly  in  the  safe-keeping 
and  disbursement  of  funds  committed  to  their  custody  ig^^ 
control.  They  must  see  that  the  funds  are  appropriated  as 
intended  to  the  purposes  of  the  trust,  and  if  they  misappropri- 
ate them  or  allow  others  to  divert  them  from  these  purposes, 
they  must  answer  for  it  individually.  Ignorance  will  not  ex- 
cuse when  they  have  the  means  of  knowledge." 

The  case  of  Delano  v.  Com,  17  111.  App.  531,  was  an  action  by 
a  general  depositor  against  directors  of  a  bank  for  permitting  it 
to  be  held  out  to  the  public  as  solvent,  when  in  fact  it  was  at 
the  time  insolvent.  It  was  there  held  that  the  directors  were 
individually  liable  to  the  depositor.  The  judgment  of  the  ap- 
pellate court  was  affirmed  by  the  supreme  court  in  June,  1887. 

The  case  of  Edyngton  v.  Fitzmaurice,  decided  by.  the  court 
of  appeals  of  England  in  March,  1885,  and  published  in  the 
Central  Law  Journal  of  January  22,  1886,  page  81,  was  an 
action  by  a  purchaser  of  debentures  of  corporation  against  the 
directors  to  recover  of  them,  personally,  damages  for  false  rep- 
resentations made  in  the  prospectus  inviting  subscriptions  for 
the  debentures.  It  is  there  said:  *^This  is  what  is  called  an 
action  of  deceit,  the  plaintifi^  alleging  that  statements  were 
made  by  the  defendants  which  were  untrue,  and  that  he  had 
acted  on  the  faith  of  these  statements  so  as  to  incur  damage  for 
which  the  defendants  are  liable.  In  order  to  sustain  such  an 
action,  the  plaintiff  must  show  that  the  defendants  intended 
that  the  people  should  act  on  the  6tatements,*that  the  state- 
ments are  untrue  in  fact,  and  that  the  defendants  knew  them 
to  be  untrue,  or  made  them  under  such  circumstances  that 
the  court  must  conclude  that  they  were  careless,  whether  they 
were  true  or  not.  The  judgment  against  the  directors,  person- 
ally, was  affirmed,  all  the  judges  concurring." 


604  Seale  v.  Baker.  [Teza% 

We  might  extend  these  quotations  to  much  greater  length, 
bat  deem  it  unnecessary  to  do  so,  as  we  think  our  conclusionB 
are  in  accord  with  reason  and  the  established  principles  of 
justice. 

Forms  of  action  do  not  obtain  in  our  practice.  All  suits  are 
actions  on  the  case,  and  we  think  it  can  make  no  material 
difference  in  determining  the  questions  here  involved,  wh?ther 
the  suit  is  called  an  action  for  deceit,  an  action  to  recover  dam- 
ages  for  the  violation  of  a  trust,  or  an  action  to  recover  damages 
for  negligence  in  the  performance  of  a  duty.  We  have  exam- 
ined, with  much  care,  all  authorities  cited  by  counsel  for 
appellees  in  their  able  and  exhaustive  brief  that  are  acces- 
sible to  us,  but  none  of  them,  we  think,  militate  against  the 
Ognrrcctness  of  the  conclusions  expressed  in  this  opinion.  If 
this  was  a  suit  brought  by  the  stockholders  to  recover  damages 
resulting  to  the  corporate  property,  many  of  appellees'  author- 
ities would  apply,  and  we  would  hold,  with  those  authorities, 
that  appellant  could  not  maintain  the  action  for  his  individ- 
ual benefit  alone. 

For  the  reasons  stated,  we  are  of  the  opinion  that  there  is 
error  in  the  judgment  of  the  court  below,  and  that  it  should 
be  reversed,  and  the  cause  remanded. 


LlABTLITT  OF  DIRECTORS  OF  CORPORATION  FOR  MISREPRESENTATION  a  OF  ITS 

Solvency.  — The  doctrine  is  asserted,  that  "when  a  fraud  is  committed  in 
the  name  and  under  cover  of  a  corporation  by  persons  having  the  right  to 
speak  for  it,  for  their  personal  gain  and  benefit,  they  are  bound  to  answer 
personally  for  their  wrongful  acts.  Their  tongues  uttered  the  false  wonis, 
and  their  purses  should  pay  the  damages":  Vrf eland  v.  N.  J.  Stone  Co.,  29 
N.  J.  Eq.  188,  195;  Bartltolomew  v.  Bentley,  15  Ohio,  659;  45  Am.  Dec.  596; 
Bank  (^f  Montreal  v.  Thayer,  2  McCrary,  1.  Thus,  the  directors  of  a  corpora- 
tion are  supposed  to  know  the  facts  touching  its  condition  and  property,  and 
their  statements  in  respect  to  its  affairs  naturally  attract  public  confidence; 
and  if  they  fraudulently  unite  in  an  attempt  to  deceive  the  public,  and  by 
false  statements  of  facts  to  give  credit  and  currency  to  its  stock,  they  are 
justly  liable  to  answer  to  those  who  liave  been  deluded  into  giving  confidence 
to  them:  Morgan  v.  Skiddy,  62  N.  Y.  319,  326;  and  see  WesUrvtU  v.  Dtma- 
rest,  46  N.  J.  L.  37;  50  Am.  Rep.  400.  If,  for  instance,  they  knowingly  issue 
or  sanction  the  circulation  of  a  prospectus  containing  false  statements  of 
material  facts,  the  natural  tendency  of  which  is  to  deceive  and  to  induce 
the  public  to  pnrcnase  the  corporate  stock,  they  are  liable  for  the  damages 
sustained  by  one  who,  relying  upon  and  induced  by  the  statements,  makes 
such  a  purchase,  and  this  is  held  to  be  so  although  the  false  statements 
were  not  the  sole  inducement  to  the  purchase:  Morg^in  v.  SkUidy,  62  N.  Y. 
319;  Paddock  v.  Fletdier,  42  Vt.  389;  Peek  v.  Derry,  L.  R.  37  Ch.  Div.  541; 
21  Am.  &  £ng.  Corp.  Gas.  243.  So  the  officers  of  a  corporation  are  liable 
to  any  person  injured  by  their  misconduct  in  issuing  falsa  certificates 
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of  stock,  and  indacing  their  purcbase  by  false  and  fraudalent  representa- 
tions as  to  the  affairs  of  the  corporation:  Bruffy.  MaU,  36  N.  T.  200.  Nor 
is  it  material  in  snch  cases  that  there  should  have  been  an  intention  to  de- 
frand  the  plaintiff  in  particular.  When  the  design  is  to  defraud  the  publio 
generally,  any  person  who  has  suffered  injury  thereby  may  maintain  his  ac- 
tion: Bartholomew  v.  BerUley,  15  Ohio,  C59;  45  Am.  Dec.  596;  Eaton  v.  Avery, 
S3  N.  Y.  31;  38  Am.  Rep.  389;  Commonwealih  v.  Harley,  7  Met.  462;  Bank 
</  Monireal  v.  Thajfer,  2  McCrary,  1.  Compare  Schwenk  v.  Nayhr,  102  N.  Y. 
683. 

Analogona  to  the  above  cases  are  those  of  misrepresentations  made  by  the 
directors  of  a  corporation  as  to  its  financial  condition.  And  especially  in  the 
case  of  K^ntriwfl  ooiporations,  where  great  confidence  is  asked  and  reposed, 
and  where  dishonest  dealings  may  canse  widespread  disaster,  a  rigid  respon- 
sibility for  good  faith  and  honest  dealing  will  be  enforced:  See  Anonymoua, 
67  K.  Y.  698;  Oragie  v.  Eadley,  99  Id.  131;  62  Am.  Rep.  9;  Chaffee  v.  Fort, 
2  Lans.  81;  Oakland  Bank  ▼.  WUcox,  60  GaL  126.  And  the  doctrine  of  the 
principal  case,  that  the  directors  of  a  bank  are  trustees  for  depositors  as  well 
as  stockholders,  and  are  bound  to  the  observance  of  ordinary  care  and  dili- 
gence, and  ^cur  liability  for  injuries  resulting  from  their  non-obsetranoe, 
is  well  sustained  by  authority:  See  Delano  ▼.  Coue,  17  HI.  App.  631,  121  HL 
247,  2  Am.  St.  Rep.  81,  and  other  cases  cited  in  the  opinion  to  the  principal 
case.  Thus  it  is  held  that  an  action  will  lie  by  a  depositor  against  the  direo- 
tom  of  a  bank  for  negligence  in  allowing  their  bank  to  advertise  and  continue 
to  do  business,  where  the  slightest  examination  of  the  bank's  affairs  by  the 
directors  would  have  disclosed  the  fact  that  the  bank  was  utterly  insolvent: 
Delano  v.  Caae,  17  HL  App.  631;  121  HI.  247;  2  Am.  St.  Rep.  81.  The  de- 
cisions upon  the  subject  are  not,  however,  harmonious,  and  where  an  action 
for  deceit  was  brought  by  a  depositor  against  a  director  of  a  bank  for  false 
representations  made  as  to  the  solvency  of  the  bank,  and  the  case  turned 
upon  the  question  whether  it  was  necessary  to  show  that  the  party  making 
the  representations  knew  at  the  time  they  were  false,  it  was  held  that  such 
knowledge  was  essential  to  sustain  the  action:  Cowley  v.  Smyth,  46  N.  J.  L. 
380;  60  Am.  Rep.  432;  to  the  same  effect,  Zhin  v.  Mendel,  9  W.  Va.  680; 
and  see  Hodgetv.  New  England  Screw  Co.,  1  R.  I.  312;  63  Am.  Dec.  624,  and 
note  on  the  subject  of  liabilities  of  directors  of  corporations  637-661.  So  it 
was  held  that  to  sustain  an  action  for  fraud,  founded  upon  representations 
made  by  a  director  of  a  corporation,  in  the  form  of  publio  statements  and  re- 
ports as  to  its  financial  condition,  it  must  be  made  to  appear  that  he  believed, 
or  had  reason  to  believe,  at  the  time  he  made  them,  that  the  representations 
were  fsJse,  or  that,  without  knowledge,  he  assumed  or  intended  to  convey 
the  impression  that  he  had  actual  knowledge  of  their  truth,  and  that  the 
plaintiff  relied  upon  them  to  his  injury:  WcUoeman  v.  Dalley,  61  N.  Y.  27; 
10  Am.  Rep.  661.    See  also  CoUy.  Casndy,  138  liaM.  437;  52  Am.  Rep.  284. 

In  a  recent  English  case,  which  was  an  action  of  dtceit  against  the  direc- 
tors of  a  corporation,  founded  upon  misrepresentatioa  In  a  prospectus,  the 
result  of  the  cases  is  thus  summed  up  by  Lopes,  L.  J. :  If  a  person  makes  to 
another  a  material  and  definite  statement  of  a  fact  which  is  ^ke,  intending 
that  person  to  rely  upon  it,  and  he  doee  rely  upon  it  and  is  thereby  damaged, 
the  person  making  the  statement  is  liable  to  znake  compensation  to  the  per* 
son  to  whom  it  is  made,  —  1.  If  it  is  false  to  the  knowledge  of  the  person 
making  it;  2.  If  it  is  untrue  in  fact^  and  not  believed  to  be  true  by  the  per- 
son making  it;  8.  If  it  is  untme  in  fact^  and  is  made  recklessly,  for  instance, 
without  any  knowledge  on  the  subject^  and  without  taking  the  trouble  to 
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•■oertain  if  it  is  tnie  or  false;  4.  If  it  iff  untrue  in  &ot»  but  beliered  to  W 
tme,  but  without  any  reasonable  grounds  for  snoh  belief:  Peek  v.  Derr^ 
L.  R.  87  Ch.  DiT.  MI,  685;  21  Am.  ft  Bng.  Corp.  Ow.  243.  In  this  par- 
tioalar  oase  the  directors  were  held  liable  for  the  misstatement,  as  it  waa 
made  without  reasonable  ground  for  their  believing  it  to  be  true.  And  se» 
SmUk  T.  Ohadwidt,  L.  R.  20  Ch.  Div.  27,  44. 


WaBD    V.    SUTOR. 

170  TIXAB,  84S.J 

liiLioiora  FauMOBOOTiON.  — One  Who  Maliciouslt  Ain>  wrhodt  Pbobablb- 
Cauoi  Pim  INTO  Opkration  the  machinery  of  judicial  proceedinga 
which  results  in  the  arrest  and  trial  of  the  accused,  thereby  incurs  lia- 
bility from  which,  when  sued  for  malicious  prosecution,  be  is  not  relieved 
by  the  fact  that  the  subsequent  proceedings  in  the  prosecuti<jii  so  b^un, 
and  in  a  court  having  jarisdictiou  of  the  subject-matter,  ware  so  irregular 
that  had  a  conviction  roiiultcd  the  judgment  would  have  been  a  nullity. 

Iv  Suit  woe  MALioioua  PsoBaounoH,  ths  Fact  that  the  court  before 
which  the  proceedings  in  the  prosecution  sued  for  were  had  had  no 
jurisdiction  to  try  the  cause  is  not  sufficient  ground  for  excluding  the 
transcript  of  the  prosecution  proceedings,  when  oflEered  in  evidenoe  for 
the  purpose  of  showing  the  adidavit,  the.  criminal  infonnation  based 
thereon,  and  the  verdict  of  the  jury  in  the  case. 

&KX>BDB.  —  CUSTODIAH  OV  JUDICIAL  RlOOBD8»   IN  GlVIVO  COPIIS^  Oeod  set 

them  out  only  as  the  originals  appear,  and  so  certify.  1^  failure  to 
certify  that  an  af&davit  contained  therein  was  made  by  the  party  who 
on  the  face  of  the  copy  appears  to  have  made  it  is  unimportant 

Action  for  malicious  proeecution,  brought  by  George  W. 
Ward  against  John  R.  Sutor.  It  appeared  that  the  defendant 
made  affidavit  before  the  United  States  commissioner,  char- 
ging that  the  plaintiff  had  unlawfully  taken  a  letter  from  the 
post-office  addressed  to  the  defendant,  upon  which  the  United 
States  district  attorney  presented  and  returned  into  the  United 
States  circuit  court  a  criminal  information,  and  the  plaintifiT 
was  found  not  guilty  by  a  jury,  and  discharged.  On  the  trial 
he  offered  in  evidence  a  transcript  containing  the  affidavit 
made  before  the  commissioner,  the  criminal  information  based 
thereon,  and  the  verdict  of  the  jury,  certified  from  the  United 
States  circuit  court.  The  offered  evidence  was  excluded,  and 
under  the  court's  instruction  the  jury  returned  a  verdict  for 
the  defendant. 

HuteJieaan^  OarringUm,  and  Sears^  for  the  appellant. 

Charlei  B.  Dwyer,  for  the  appellee. 
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Walker,  A.  J.  The  questions  of  practice  raised  by  appellee 
are  not  well  taken.  The  bill  of  exceptions  shows  the  precise 
grounds  of  the  ruling  of  the  court  in  excluding  the  certified 
cop7  from  the  United  States  circuit  court,  viz.,  'Hhat  the 
United  States  circuit  court  had  no  jurisdiction:  Ex  parte  WU" 
soTiy  114  U.  S.  429;  that  the  proceeding  was  a  nullity,  and  the 
evidence  offered  was  not  competent  for  any  purpose  in  this 
cause."  The  petition  setting  out  these  proceedings  as  cause 
of  action,  it  is  manifest  that,  without  evidence  of  them,  the 
plaintiff  must  necessarily  fail;  nor  could  the  defect  have  been 
cured  by  any  testimony  whatever.  The  ruling,  if  error,  was 
necessarily  injurious  to  the  plaintiff. 

As  to  the  failure  of  the  clerk  to  certify  that  the  copy  was  of 
an  affidavit  by  defendant,  etc.,  the  failure  was  unimportant, 
unless  the  certificate  to  these  matters  would  have  been  tes- 
timony. The  custodian  of  judicial  records,  in  giving  copies, 
only  acts  them  out  as  they  appear,  and  so  certifies.  The  rec- 
ord and  the  copies  of  affidavit  and  verdict  speak  for  them- 
selves. 

Upon  the  effect  of  the  excluded  testimony,  authorities  are 
conflicting.  Following  the  preponderance  in  them,  and  giv- 
ing due  regard  to  the  rights  of  individuals  suffering  personal 
injury,  we  hold  that  one  maliciously  and  without  probable 
cause  putting  into  operation  the  machinery  of  judicial  proceed- 
ings resulting  in  the  arrest  and  trial  of  the  accused,  thereby 
incurs  liability  from  which,  when  sued  for  malicious  prosecu- 
tion, he  is  not  relieved  by  the  fact  that  the  subsequent  pro- 
ceedings in  the  prosecution  so  begun,  and  in  a  court  having 
jurisdiction  of  the  subject-matter,  were  so  irregular  that  had 
a  conviction  resulted  the  judgment  would  have  been  a  nullity: 
2  Greenl.  Ev.,  sec.  449;  1  Am.  Lead.  Cas.  209;  Wait's  Ac- 
tions and  Defenses,  sees.  338,  339;  Morris  v.  Scott j  21  Wend. 
281;  34  Am.  Dec.  236;  Bauer  v.  Clay,  8  Kan.  683;  Stone  v. 
Stevens,  12  Conn.  225;  Sweet  v.  Negue,  30  Mich.  406;  Bixby  v. 
Brundige,  2  Gray,  129;  61  Am.  Dec.  443;  Hays  v.  Yownglovey 
7  B.  Mon.  546;  Turpin  v.  Remy,  3  Blackf.  215;  and  Allen  v. 
Greenlee,  2  Dev.  371. 

For  the  error  in  excluding  the  certified  transcript  of  the  pro- 
ceeding in  the  United  States  circuit  court,  the  judgment  be- 
low is  reversed,  and  the  cause  remanded. 


Malioious  JPbosioutioh,  when  action  for  will  lie:  CUmmU  v.  EoDeamtlmg 
AppartUua  Co.,  67  Md.  461;  1  Am.  St.  Rep.  409^  and  note  412;  Eastm  t. 
Bank  <if  StockUm,  66  OaL  123;  66  Am.  Rep.  77;  Wdmore  t.  MeUmger^  64 
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Iowa»  741;  52  Am.  Rep.  465.  To  suBtain  the  action,  it  is  a  aufficieiit  tei^ 
mination  of  the  criminal  proceeding  out  of  which  the  caoae  of  action  ane^ 
if  there  was  a  dismiasal  by  the  connty  attorney  without  trial:  Beii  r,  Mai' 
thews,  37  Kan.  687. 

MALicioua  Pbosicutiok.  —  Tbbm  ''iBHiouLABims,'' as  applied  to  jmdi- 
cial  proceedings,  does  not  include  false  allegations  of  fact  made  ••  the  foon- 
dation  for  a  sait  in  which  the  allegations  are  to  be  proved  or  diaprored: 
EkfereU  ▼.  Bendenon^  146  Mass.  89;  4  Am.  St.  Rep.  284. 

Copnu  or  Rkoords,  when  sufficiently  certified:  Wut  FeUekma  B.  ML  Otk 
T.  ThonUom,  12  La.  Ann.  736;  68  Am.  Deo.  778,  and  note. 


Gulp,  Colorado,  and  Santa  Fb  Railway  Co.  v. 

Donnelly. 

rTO  Texas,  S7LJ 

Nmuoenok.  —  It  is  thi  Duty  ov  an  Emtlotb^  who  oontiniiee  in  the 
service  after  the  discovery  of  defects  in  the  machinecy  in  use  oonnecied 
with  the  service  affecting  his  safety,  and  which  render  his  employment 
more  than  ordinarily  dangerous,  to  inform  the  employer,  and  if  the  lat- 
ter promises  to  repair  in  a  reasonable  time,  the  former  will  not  bo  held 
to  have  waived  the  defects  or  assumed  the  risks  until  a  reaaonaUe  time 
has  elapsed  after  the  promise. 

Bait.road  CoMPAirT  IS  Liablb  to  its  SsonoK-fORXMAN  for  injuries  re> 
ceived  by  him,  whero,  having  informed  the  company  of  the  unsafe  con- 
dition of  the  road-bed,  he  was  furnished  with  no  material  to  repair  H^ 
and  afterwards  the  road  was  broken  up  by  a  passing  train*  and  the  for»> 
man,  while  subsequently  passing  that  part  of  the  road  in  a  hand-oar,  in 
the  performance  of  his  duties,  in  ignorance  of  the  recent  aooideat»  and 
while  exercising  due  care,  sustained  the  injury  complained  of  by  reason 
of  the  broken  road. 

Action  to  recover  damages  for  personal  injuries  sustaiDed 
by  reason  of  the  alleged  negligence  of  the  defendant.  The 
opinion  states  the  case. 

J.  W.  Terry ^  for  the  appellant. 

W.  B.  Denaon  and  /•  R.  Burnett^  for  the  appellee. 

CoLLARD,  J.  There  is  a  principle  of  law  in  the  text-books, 
well  supported  by  authority,  and  especially  in  this  state  by 
the  opinion  of  Justice  Stayton  in  the  Drew  case,  59  Tex.  12, 
that  where  an  employee  remains  in  the  service  of  the  em- 
ployer after  discovery  of  anything  in  the  machinery  or  appli- 
ances connected  with  the  service  affecting  his  safety,  and 
rendering  his  employment  more  than  ordinarily  dangerous, 
he  must  inform  the  employer,  as  otherwise  he  assumes  all  the 
risk  of  increased  danger;  and  if  the  employer  promise  to 
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pair  in  a  reasonable  time,  the  servant  will  not  be  held  to  have 
waived  the  defects  or  assumed  the  risks  until  a  reasonable 
time  has  elapsed  after  the  promise:  Beach  on  Contributory 
Negligence,  372;  Shearman  and  Redfield  on  Negligence,  sec.  96. 

The  principle  is  a  modification  of  the  severity  of  the  rule 
that  holds  employees  to  assume  all  danger  from  defects  known 
to  them,  or  which  might  have  been  known  by  the  use  of  ordi- 
nary care  while  in  the  service  of  the  employer,  the  general 
rule  being  that  he  cannot  remain  in  the  employment  without 
assuming  the  risks. 

The  appellant  says  that  no  definite  promise  was  made  to 
appellee  to  furnish  material  for  repairing  the  road;  that  if 
there  was,  the  appellee  could  not  remain  in  the  service  of  the 
<;ompany  longer  than  a  reasonable  time  after  such  promise 
without  assuming  the  risks  known  to  exist,  and  that  he  should 
be  held  to  have  assumed  the  risks  under  the  evidence.  He 
•complains  that  the  court  refused  to  charge  the  jury,  upon  re- 
•quest  of  appellant,  upon  these  phases  of  the  case. 

We  do  not  think  the  court  should  have  charged  the  jury  as 
requested;  the  law  contained  in  the  refused  charges  was  not 
Applicable  to  the  case.  It  does  not  appear  from  the  case  as 
made  that  plaintiff  applied  for  material  to  repair  the  road,  or 
isomplained  to  the  road-master  of  the  bad  condition  of  the  road 
on  account  of  increased  danger  to  himself  in  his  employment 
as  section-foreman.  As  such  employee,  he  had  charge  of  the 
track  in  his  section;  it  was  his  duty  to  keep  it  in  repair  as  well 
as  he  could  with  the  material  and  force  furnished.  He  was 
responsible  for  the  condition  of  the  road  on  his  section.  Find- 
ing it  in  bad  condition, — from  five  to  seven  rotten  ties  to  the 
rail  that  ought  to  have  been  taken  out  and  replaced  with  sound 
ties, — he  reported  the  facts  to  his  superior,  whose  duty  it  was 
to  furnish  material  and  men  to  make  repairs;  he  reported 
^he  unsafe  condition  of  the  road,  and  demanded  necessary 
material  to  discharge  his  duties  to  the  company  and  the  pub- 
lic. It  does  not  appear  that  he  did  this  because  he  was  him- 
self in  danger  of  being  injured  by  the  defects  in  the  road,  but 
because  it  was  his  duty  to  so  report  to  make  the  road  safe  for 
trains,  and  to  prevent  wrecks  of  freight  and  passenger  trains. 
He  was  only  using  a  hand-car  in  the  discharge  of  his  duties; 
it  is  not  shown  that  the  road  was  dangerous  for  hand-cars.  It 
is  shown  that  a  hand-car  could  not  have  broken  the  tie.  A 
passenger  train  had  passed  over  the  road  while  he  was  at  work 
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on  another  part  of  the  road,  and  the  broken  tie  was  attributed 
to  the  passenger  train. 

Because  the  plaintiff  was  in  the  discharge  of  his  duty  as  a 
faithful  servant  of  the  company,  and  so  ascertained  the  un* 
safe  condition  of  the  road  to  trains,  and  the  liability  of  wrecks, 
and  reported  the  facts  to  his  superior,  should  he  be  required 
to  quit  the  service  of  the  company  to  avoid  remote  risks  to 
himself  not  anticipated?  Because  plaintiff  reasonably  an- 
ticipated the  happening  of  one  event  does  not  require  him  to 
foresee  that  the  event  will  be  the  cause  of  another  that  might 
result  in  bis  injury:  Shearman  and  Bedfield  on  Negligence, 
sees.  9,  10;  Beach  on  Contributory  Negligence,  sec.  11. 

If  the  track  was  in  bad  condition  on  account  of  the  failure 
of  defendant  to  furnish  plaintiff  with  material  to  keep  it  in 
repair,  plaintiff  would  be  exonerated  from  all  responsibility 
for  its  unsafe  condition.  If  such  was  the  case,  and  the  road 
was  broken  up  by  a  passing  train,  and  plaintiff  knew  nothing 
of  it,  it  having  been  recent,  and  he  being  at  work  on  another 
portion  of  the  road  at  the  time,  and  in  passing  over  the  place 
in  a  hand-car,  the  first  time  after  the  tie  was  broken,  he  was 
exercising  due  care,  and  without  fault  or  contributory  negli- 
gence on  his  part  he  was  injured,  the  defendant  would  be  lia- 
ble. The  evidence  makes  such  a  case,  according  to  our  view 
of  it.  The  court  instructed  the  jury  that  the  employee  as- 
sumed all  risks  incident  to  the  nature  and  character  of  hia 
employment,  and  also  correctly  charged  the  law  of  contribu- 
tory negligence  as  applicable  to  the  case,  and  the  law  of  de- 
fendant's liability.  We  do  not  believe  there  was  any  oocaaioD 
to  give  the  charges  asked  by  defendant  and  refused  by  the 
court. 

We  conclude  the  verdict  should  not  be  disturbed,  and  there 
being  no  error  in  refusing  charges  asked  by  defendant,  or  in 
the  charge  of  the  court,  we  are  of  opinion  the  case  should  be 
aflSrmed.  

Mastsb  and  Sebvast.  -— Sxrvant  Who  Bngaou  to  Periorx  Hasabd- 
0U3  Work  assames  the  riska  incident  thereto:  Woodwaird  t.  Shmmpp,  12l> 
Pa.  St  458;  6  Am.  St  Rep.  716,  and  note  719. 

Employes  Who  Continues  in  Sebvicb  aiteb  Notxob  of  Dinon  ang* 
menting  danger  of  the  service  assumes  the  risk  as  thus  increased,  ertm 
though  he  may  object  or  complain,  unless  he  is  indnced  to  oontini&e  by  aa 
express  or  implied  promise  of  the  master  to  remoTo  the  oanae  that  aagnMota 
the  danger:  IndianapoliB  etc  R,  R.  Co,  v.  Waison,  114  Ind.  20;  6  Am.  St  Rcpw 
578,  and  note  692;  CaunaeH  y.EoO,  145  Msm.  168;  Jieedham  r.  BoUnai  C^ 
S5Ky.  423. 
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Galveston  Oil  Company  v.  Morton. 

[70  TlXAB,  400.J 

NaouGiNd.  — OwNBB  ov  Rial  Fbopertt  is  Entttlxd  to  m  Ezclubivb 
UsB  and  enjoyment,  and  is  not  liable  to  others  for  injuries  occasioaed 
by  its  unsafe  condition,  when  the  person  sustaining  the  injury  was  not 
at  or  near  the  place  of  danger  by  lawful  right,  and  when  the  owner  baa 
neither  expressly  nor  impliedly  invited  him  there,  nor  allured  him  by  at- 
tractions or  inducements  exhibited  or  held  out  in  some  way  calculated  to 
lead  him  into  danger,  without  giving  notice  of  the  peril  to  be  avoided. 

l>Ai[AOBS  ABK  NOT  Recoverablb  bt  A  Tbbspasseb  or  mere  licensee  who  is 
injured  by  any  dangerous  machine  or  contrivance  on  the  land  or  prem- 
ises of  another,  unless  the  contrivance  is  such  as  the  owner  may  nol 
lawfully  erect  or  use,  or  when  the  injury  is  inflicted  willfully,  wantonly, 
or  through  the  gross  negligence  of  the  owner  or  occupier  of  the  premises. 

Kegugencs.  —  Onb  Who  Entebs  the  Pbebuses  of  Another  of  his  Own 
Volition,  on  his  own  exclusively  personal  business,  not  being  an  em* 
ployee,  or  invited  by  the  owner  of  the  premises  or  those  in  charge,  is  not 
entitled  to  recover  damages  for  injuries  inflicted  by  machinery  in  opera- 
tion on  the  premises,  while  he  was  passing  through  a  place  where  em- 
ployees usually  go,  and  in  which  only  mechanical  operations  are  usually 
performed,  by  means  of  appliances  not  dangerous  from  their  location  and 
nse  to  persons  familiar  with  the  locality. 

Action  for  the  recovery  of  damages  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  The  facta  appear 
in  the  opinion. 

J^.  Charles  Hume^  for  the  appellant. 

Forster  Rose  and  E.  D.  Cavtrtj  for  the  appellee. 

Maltbie,  p.  J.  The  appellee,  Digby  B.  Morton,  wishing  to 
see  Desmond,  an  employee  of  the  Galveston  Oil  Company, 
went  to  the  ofiQce  of  the  company  and  inquired  for  him.  Some 
one  in  the  oiBce,  whether  an  employee  of  appellant  or  not  does 
not  appear,  informed  Morton  that  Desmond  was  in  the  oil- 
room,  and  upon  inquiring  how  he  could  get  there,  was  informed 
that  he  could  go  through  the  office  or  through  the  street  en- 
trance. Arriving  at  the  oil*room,  appellee  inquired  again  for 
Desmond,  and  was  told  that  he  had  passed  through  five  or  ten 
minutes  before,  went  in  the  direction  that  he  was  told  that 
Desmond  had  gone,  and  in  passing  through  the  second  room 
from  the  oil-room,  received  the  injuries  for  which  he  sues. 
Appellee  testified  that  the  room  in  which  the  accident  oc- 
curred contained  cotton-seed  in  sacks  piled  upon  each  other  as 
high  as  a  man's  head;  that  there  was  only  one  passage-way 
between  the  rows  of  sacks  four  or  five  feet  wide.  A  man  was 
in  the  room   shoveling  cotton-seed,  his  back  to  appellee; 


612  Galveston  Oil  Co.  v.  Morton.  {Tgzss, 

the  man  said  nothing.  Appellee  followed  the  passage  between 
the  sacks  in  pursuit  of  Desmond,  and  stepping  upon  a  pile  of 
cotton-seed  in  this  passage,  a  foot  and  a  half  or  two  feet  high, 
his  foot  sank  down  through  the  seed  into  a  screw  or  endless 
worm  under  the  floor,  and  was  thus  injured.  The  worm  was 
hidden  or  concealed  from  view  hy  the  cotton-seed.  The  cot- 
ton-seed may  have  been  in  motion,  but  the  motion  could  not 
be  discovered,  or  was  not  seen  by  appellee.  He  did  not  know 
that  the  worm  was  under  the  seed.  His  business  was  with 
Desmond  personally;  he  did  not  request  a  guide,  nor  was  any 
furnished,  and  no  warning  was  given  him  of  the  danger. 

It  appears  that  the  iron  screw  or  worm  takes  the  seed  from 
one  part  of  the  building  to  another,  thence  to  the  elevator, 
from  which  they  are  conveyed  to  the  upper  story.  The  feeder, 
such  as  was  used  in  this  mill,  is  in  universal  use  to  convey 
seed.  There  was  and  is  nothing  unusual  in  its  construction 
or  operation.  It  runs  under  the  floor,  which  is  so  made  that 
two  or  three  planks  can  be  taken  up,  exposing  the  feeder,  go 
that  seed  can  be  dumped  into  it,  and  carried  to  wherever 
wanted;  seed  are  unloaded  where  the  worm  runs,  and  are  trans- 
ported by  it  to  any  desired  point.  But  for  the  feeder,  seed 
would  have  to  be  wheeled  from  the  place  where  unloaded  from 
the  cars  to  the  elevator.  The  hole  in  the  worm  is  about 
twelve  and  a  half  inches  across,  and  the  planks  covering  it, 
which  are  removed  when  teed  are  to  be  received,  are  about 
two  feet  long.  The  conveyer  is  something  like  a  fiat  hopper. 
A  brick  wall  runs  on  each  side  of  it  as  a  bearing  for  a  two-foot 
board,  and  by  reason  of  the  wall  and  the  board  the  seed  can- 
not drop  on  the  sides  of  the  conveyer  and  clog  it.  Feeder 
works  on  same  principle  as  a  corn-hopper  when  corn  is  being 
ground. 

The  jury  found  that  appellee  was  not  guilty  of  negligence; 
and  in  the  view  taken  by  us  of  the  case,  it  will  not  be  neces* 
sary  to  consider  whether  this  finding  is  supported  by  the  evi- 
dence. Negligence,  as  applied  by  the  courts  to  the  afifairs  of 
life,  depends  upon  a  variety  of  conditions,  circumstances,  and 
surroundings.  And  acts  or  conditions  that  would  be  held  to 
be  gross  negligence  under  some  circumstances  and  as  to  some 
individuals,  under  other  circumstances,  and  as  to  other  per- 
sons, would  not  be  considered  in  any  degree  negligent.  It  is 
a  general  principle  of  law  that  a  person,  natural  or  artificial, 
may  use  his  property  as  he  pleases,  so  that  he  does  not  will- 
lolly  or  wantonly  injure  another,  in  person  or  property,  onl 
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he  owes  some  duty  in  some  way  to  such  other  person,  when  he 
would  be  bound  to  respond  in  damages  on  account  of  an  in- 
jury inflicted  on  such  person  through  negligence  or  the  want 
of  ordinary  care. 

The  owner  of  real  property  is  entitled  to  the  exclusive  use 
and  enjoyment  of  the  same,  and  is  not  liable  to  others  for  in- 
juries occasioned  by  its  unsafe  condition  when  the  person  re- 
ceiving the  injury  was  not  at  or  near  the  place  of  danger  by 
lawful  right,  and  when  the  owner  has  neither  expressly  nor 
impliedly  invited  him  there,  nor  allured  him  by  attractions  or 
inducements  exhibited  or  held  out  in  some  way  calculated  to 
lead  him  into  danger,  without  giving  notice  of  the  peril  to  be 
avoided:  Sweeny  v.  Old  Colony  etc.  R.  R,  Co.,  10  Allen,  368; 
87  Am.  Dec.  644;  Bennett  v .  Railroad  Co.,  102  U.  S.  577; 
Carleton  v.  Franconia  Steel  Co.,  99  Mass.  216;  Cooley  on 
Torts,  605,  606;  Pierce  v.  Whitcomb,  48  Vt.  127;  21  Am.  Rep. 
120;  Pittsburgh  etc.  R.  R.  Co.  v.  Bingham,  29  Ohio  St.  367;  1 
Thompson  on  Negligence,  303,  sec,  3;  Id.,  283  et  seq.  The 
doctrine  is  established  by  the  above  and  many  otber  cases, 
that  a  trespasser  or  mere  licensee  who  is  injured  by  any  dan- 
gerous machine  or  contrivance  on  the  land  or  premises  of  an- 
other cannot  recover  damages  unless  the  contrivance  is  such 
that  the  owner  may  not  lawfully  erect  or  use,  or  when  the  in- 
jury is  inflicted  willfully,  wantonly,  or  through  the  gross  neg- 
ligence of  the  owner  or  occupier  of  the  premises. 

It  is  sometimes  difficult  to  determine  whether  the  injured 
party  is  a  mere  licensee,  or  whether  he  is  on  the  premises  by 
the  implied  invitation  or  by  the  allurement  or  enticement  of 
the  owner.  It  is  said  by  Mr.  Campbell,  in  his  treatise  on  neg- 
ligence, that  the  underlying  distinctions  appear  to  be  that  an 
invitation  is  inferred  where  there  is  a  common  interest  or  mu- 
tual advantage;  while  a  license  is  inferred  where  the  object 
is  the  mere  benefit  or  pleasure  of  the  person  using  it:  Burnett 
v.  Railway,  102  U.  S.  584,  685.  This  distinction  is,  believed  to 
be  too  narrow  to  embrace  many  cases  in  which  owners  and 
occupiers  of  land  have  been  held  liable  for  injuries  negligently 
inflicted  upon  persons  entering  the  premises  on  the  implied 
invitation  of  the  owner,  such  as  where  walks  have  been  built 
by  the  owner  over  his  grounds,  along  or  adjoi.:ing  a  public 
street  or  walk;  or  where  turn-tables  and  other  dangerous  ap- 
pliances have  been  left  unlocked  in  places  calculated  to  attract 
or  allure  children;  and  other  cases  of  like  character.  As  a 
general  proposition,  we  think  the  distinction  based  upon  oor- 
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rect  principles.  In  this  instance,  appellee  went  to  the  mill  of 
appellant  solely  on  his  own  business,  and  not  at  all  for  the 
advantage  or  benefit  of  appellant.  He,  for  some  reason  not 
disclosed,  seemed  intent  on  finding  Desmond.  He  went  in 
search  of  him  from  the  office  to  the  oil-room,  and  thence  to  the 
Fecond  room  beyond,  where  he  met  with  the  accident.  The 
room  where  it  occurred,  according  to  the  testimony,  was  set 
apart  for  the  storage  and  distribution  of  cotton-seed  by  meana 
of  screw  or  endless  worm.  It  does  not  appear  from  the  evidence 
that  it  was  used  for  any  other  purpose;  nor  is  it  apparent  that 
it  was  ever  contemplated  or  intended  that  any  one  except  the 
employees  of  the  mill  should  ever  pass  through  this  room. 
The  worm  was  constructed  and  operated  in  the  usual  manner 
of  such  appliances,  was  highly  useful  and  convenient  for  the 
purposes  for  which  it  was  designed,  and  was  in  no  sense  dan- 
gerous to  persons  knowing  its  location,  and  the  mode  of  its 
operation. 

The  location  of  the  room  and  its  surroundings  do  not  appear 
to  have  been  calculated  to  allure  or  entice  one  to  pass  through 
it.  Nor  do  we  think  it  could  have  been  reasonably  antici- 
pated that  a  stranger  to  the  situation  would  ever  attempt  to 
do  so,  unless  a  visitor  under  charge  of  the  proprietor.  In  oar 
opinion,  the  facts  fail  to  show  that  appellant  owed  appellee  the 
duty  to  send  a  guide  along  to  prevent  him  from  becoming  en- 
tangled in  the  machinery  and  being  injured,  for  the  reason 
that  he  was  not  there  in  business  with  appellant,  or  by  its 
invitation,  either  express  or  implied,  because  he  made  no  re- 
quest for  any  one  to  accompany  him.  To  require  the  propri- 
etor of  a  steamboat,  a  factory,  or  a  mill,  conducted  in  the 
usual  manner,  whenever  a  man  should  ask  permission  to  see 
an  employee,  engaged  in  his  duties,  to  anticipate  that  such 
person  might  become  involved  in  some  dangerous  machinery, 
hidden  or  open,  would  be  to  exact  too  high  a  degree  of  dili- 
gence; but  the  presumption  should  be  indulged  that  the  per- 
son making  the  inquiry  is  acquainted  with  the  machinery,  its 
construction  and  position,  and  needs  no  attendant,  or  other- 
wise he  would  have  made  a  request  to  that  effect  Wo  are  of 
opinion  that  the  evidence  does  not  support  the  verdict,  and 
that  there  was  error  in  submitting  to  the  jury  the  question 
whether  appellee  entered  the  mill  by  the  invitation  of  appel- 
lant, there  being  no  evidence  tending  to  show  that  he  did,  for 
which  the  judgment  should  be  reversed,  and  the  cause  re- 
manded. 
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Owner  or  Premises  Who  Inyitbs  Persons  upon  Them  Assuicbs  an 
•obligation  that  they  are  in  safe  condition:  Selinas  v.  Agrkuttural  Society,  60 
Vt  249;  6  Am.  St.  Rep.  114,  and  note  117;  Donaldstm  t.  ITi^Mm,  60  Mich* 
M;  1  Am.  St.  Rep.  487,  and  oases  collected  in  note  489. 

Owner  or  Premises  is  not  Liable  in  Damages  for  injury  sustained  by 
Another  while  lawfully  thereon,  in  the  abeenoe  of  any  evidence  as  to  the 
-direct  cause  of  the  injury,  or  that  it  was  the  result  of  the  owner's  negli- 
j^ence:  Huey  ▼.  Oahlenbeck,  121  Pa.  St.  238;  6  Am.  St  Rop.  790,  and  note 
792-795. 

Efert  Person,  whether  Mere  LiCBNaEB,  or  upon  Express  or  Im- 
plied Invitation,  seeking  access  to  a  place  of  business,  is  himself  bound  to 
use  ordinary  care:  Parker  ▼.  PubUshmg  Co.,  69  Me.  173;  31  Am.  Rep.  262. 

Railboab  Company,  liability  for  injury  to  one  wrongfully  on  track:  Hail- 
road  Co,  V.  jRoack,  83  Va.  375;  RaUaroad  Co.  r.  Monday,  49  Ark.  267;  WU- 
^ama  t.  Railroad  Co.,  72  CaL  12a 
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V.  Boozer. 
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Damages. — In  Action  for  Damages  for  Personal  Injuries  to  Minor, 
Brought  for  his  Benefit  by  a  next  friend,  the  damages  which 
diminish  his  capacity  to  earn  a  living  must  be  limited  to  the  period  after 
his  majority,  for  until  that  period  is  reached  he  is  not  entitled  to  the 
proceeds  of  his  own  labor.  But  if  there  is  no  complaint  that  the  verdict 
of  the  jury  in  favor  of  the  plaintiff  was  excessive,  the  judgment  will  not 
be  reversed  because  of  the  failure  of  the  court  in  its  charge  to  thus  limit 
the  liability  of  the  defendant. 

KxouoENOB.^  Owner  of  Profxrtt  Who  has  been  Aoovbtomed  to 
Allow  Others  a  permissive  use  of  it,  such  as  tends  to  produce  confi- 
dent belief  that  the  use  will  not  be  objected  to^  and  therefore  to  act  on 
the  belief  accordingly,  must  be  held  to  exercise  his  rights  in  view  of  the 
circumstances,  so  as  not  to  mislead  others  to  their  injury  without  a 
proper  warning  of  his  intention  to  recall  the  permission. 

Authouoh  It  might  not  be  Statutory  Duty  of  Railroad  Compant  to 
Signal  the  approach  of  a  train  as  required  at  a  public  crossing,  at  a 
point  where  it  permits  the  user  by  the  public  of  a  path  crossing  its  track, 
yet  the  failure  to  do  so  might,  in  view  of  the  facts,  constitute  negligence. 

DxoREE  OF  Care  Required  in  Order  to  Avoid  Liability  for  Neoli- 
OENOE  must  be  proportioned  to  the  nature  of  the  act  performed,  the 
place  where  performed,  and  the  extent  of  danger  and  injury  likely  to 
result  from  a  failure  to  use  due  care  in  avoidance  of  injury  to  others. 

It  cannot  be  Held  that  the  Same  Degree  of  Care  should  be  Ex- 
acted of  a  child  in  crossing  a  railroad  track  as  must  be  of  an  adult,  in 
order  to  avoid  the  imputation  of  contributory  negligence.  Whether  the 
child  used  such  care  in  attempting  to  cross  the  traek*  and  in  asoertainiag 
the  danger  that  attended  his  act^  as  would  be  incumbent  on  one  of 
age,  is  a  question  for  the  jnry. 
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Action  for  personal  injuries  received  by  the  plaintiff  wbile- 
crossing  the  defendant's  railroad  track  not  at  a  public  cross- 
ing.    The  material  facts  appear  in  the  opinion. 

R.  D.  Armond,  for  the  appellant. 

Woods,  Wilkin8j  and  Cunningham,  for  the  appellee. 

Stayton,  a.  J.  This  action  was  brought  by  appellee,  through 
his  next  friend,  to  recover  damages  for  an  injury  alleged  to 
have  been  caused  by  negligence  of  the  employees  of  the  ap- 
pellant. 

At  the  time  of  the  injury  the  appellee  was  a  chil'd  in  hia 
twelfth  year,  and  he  was  injured  while  attempting  to  cross  the 
railway  track. 

The  first  assignment  of  error  is  as  follows:  '^The  court  erred 
in  the  fifth  paragraph  of  its  charge  to  the  jury,  wherein  it  is 
stated  by  the  court  to  the  jury,  that  in  estimating  the  amount 
of  damages  that  plaintiff  might  recover,  the  jury  might  con- 
sider plaintiff's  diminished  capacity,  if  any,  to  labor  and  earn 
a  livelihood,  for  the  following  reasons:  The  plaintiff  is  a  minor; 
the  evidence  shows  he  was  living  with  his  mother  at  the 
time  of  the  injury,  and  still  is;  she  is  therefore  entitled  to 
his  earnings  during  minority;  that  his  father  is  dead,  and 
that  his  mother  has  now  a  suit  pending  against  defendant  for 
damages  occasioned  plaintiff  from  the  same  accident." 

The  part  of  the  charge  complained  of,  considered  with  rela* 
tion  to  an  adult  seeking  to  recover  for  an  injury  to  himself, 
would  be  strictly  correct,  but  in  the  case  in  which  it  was  given 
the  court  should  have  limited  the  liability  for  damages  result- 
ing from  diminished  capacity  to  labor  caused  by  the  injury  to 
the  period  after  the  appellee's  majority,  for  until  that  period 
was  reached  the  appellee  would  not  be  entitled  to  the  pro- 
ceeds of  his  own  labor,  and  would  not  be  entitled  to  damages 
on  account  of  his  diminished  capacity.  We  are  of  the  opinion, 
however,  that  we  would  not  be  authorized  to  reverse  the  judg- 
ment on  account  of  this  charge,  even  if  it  was  not  the  duty  of 
the  appellant  to  have  asked  a  proper  charge  in  this  respect, 
for  there  is  no  complaint  made  that  the  verdict  of  the  jury  was 
excessive.  The  only  effect  the  charge  could  have  had  would 
have  been  to  cause  an  excessive  verdict,  and  it  in  no  way  had 
a  bearing  on  the  question  whether  the  appellant  was  liable  at 
all  under  the  facts. 

The  controversy  in  the  lower  court,  and  here,  is  as  to- 
whether,  under  the  facts,  the  appellant  is  liable  at  aU. 
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The  appellee  was  injured  while  attempting  to  cross  the  track 
at  a  path  leading  from  the  thickly  populated  part  of  the  city 
of  Denison  to  houses  on  the  opposite  side  of  the  railway, 
which  seems  to  have  been  frequently  used  by  many  people 
for  a  considerable  period,  without  objection.  In  such  a  case, 
as  said  by  the  supreme  court  of  Pennsylvania:  "If  an  owner 
of  property  has  been  accustomed  to  allow  to  others  a  permis- 
sive use  of  it,  such  as  tends  to  produce  a  confident  belief  that 
the  use  will  not  be  objected  to,  and  therefore  to  act  on  the  be* 
lief  accordingly,  he  must  be  held  to  experience  his  rights  in 
view  of  the  circumstances  so  as  not  to  mislead  others  to  their 
injury,  without  a  proper  warning  of  his  intention  to  recall  the 
permission." 

Whether,  in  view  if  the  facts  attending  the  use  of  the  path, 
the  railway  company  used  that  care  which  it  ought  to  have 
used  to  guard  persons  from  injury,  was  a  question  for  the  jury, 
and  there  was  evidence  tending  to  show  that  no  lookout  ahead 
of  the  train  was  exercised,  though  upon  this  point  there  was  a 
conflict  of  evidence;  but  that  there  was  any  warning  given  of 
the  approach  of  the  train  other  than  such  as  would  result  from 
its  movement,  is  not  claimed. 

Although  it  might  not  be  the  statutory  duty  of  a  railway 
company,  at  such  a  place,  to  give  the  signals  of  an  approach- 
ing train,  as  is  required  at  a  public  crossing,  yet  the  failure  to 
do  so  might  be  negligence.  The  engineer  stated  that  he  was 
looking  ahead,  and  that  he  did  not  see  the  boy  at  all,  but  from 
the  other  evidence  in  the  case  the  jury  may  have  come  to  the 
conclusion  that  his  statement  was  not  true.  The  degree  of 
care  that  should  be  used  must  be  proportioned  to  the  nature  of 
the  act  performed,  the  place  where  performed,  and  the  extent 
of  danger  and  injury  likely  to  result  from  a  failure  to  use  due 
care  in  avoidance  of  injury  to  others.  We  cannot  say,  under 
the  evidence  in  this  case,  that  the  employees  of  the  appellant 
used  that  care  which  the  law  requires. 

This  case  was  before  this  court  at  a  former  term,  when  a 
judgment  in  favor  of  the  appellee  was  set  aside,  on  the  ground 
that  it  appeared  from  the  evidence  that  the  injury  resulted 
from  the  contributory  negligence  of  the  appellee.  Another 
jury  has  passed  on  the  case,  under  evidence  tending  to  relieve 
the  appellee  from  the  charge  of  contributory  negligence,  which 
was  not  before  the  jury  on  the  former  trial.  As  the  case  now 
stands,  were  the  appellee  an  adult,  it  seems  to  us  the  verdict 
should  be  again  set  aside;  but  we  cannot  say  that  the  same 
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degree  of  care  should  be  exacted  of  a  boy  of  the  appellee's  age 
as  must  be  of  an  adult.  Whether  he  used  that  care  in  attempt- 
ing to  cross  the  track,  and  in  ascertaining  the  danger  that  at- 
tended his  act,  incumbent  on  one  of  his  age,  was  a  question 
submitted  to  the  jury  by  a  charge  which,  on  this  point  and  all 
others  bearing  on  the  question  of  the  liability  of  the  appellant 
at  all,  was  as  favorable  to  the  appellant  and  as  exacting  on 
the  appellee  as  the  facts  would  have  warranted. 

Two  juries  have  passed  upon  the  facts,  twice  have  judges  of 
the  district  court  refused  to  grant  new  trials,  the  appellee  was 
of  tender  years,  there  was  evidence  from  which  the  jury  might 
find  that  the  employees  of  the  appellant  did  not  use  that  care 
which,  under  the  circumstances,  should  have  been  used,  and  the 
jury  were  in  position  to  determine  whether  the  acts  of  the  ap 
pellee  were,  in  one  of  his  age,  the  exercise  of  such  care  as  such 
a  person  should  exercise. 

The  rules  by  which  this  court  is  necessarily  governed  in 
setting  aside  verdicts,  on  the  ground  that  they  are  contrary 
to  the  evidence,  have  been  too  often  announced  now  to  require 
repetition.  We  cannot  see  our  way  clear  to  the  granting  of 
such  relief  in  this  case,  and  the  judgment  must  be  affirmed. 


When  a  Railroad  Company  has  Losia,  Ck>N8TAirrLT,  and  Notorioiiblt 
Pkrmittsd  the  pablio  to  cross  its  track  at  a  place  not  in  a  highway,  it  is 
bound  to  use  reasonable  care  toward  persons  so  crossing,  and  to  give  notice 
and  warning  to  them,  so  as  to  protect  them  from  injury:  Byrne  v.  N.  F.  etc 
R,  R,  Co.,  104  N.  Y.  3G2;  68  Am.  Rep.  512;  Troy  v.  Cape  Fear  etc  R,  R. 
Co.,  99  N.  C.  298;  6  Am.  St  Rep.  521;  Harriman  ▼.  PUUimrgkebcR.  R.  Co^ 
45  Ohio  St  11;  4  Am.  St  Rep.  507,  and  cases  collected  in  note  526;  Paimer 
V.  Railroad  Co.,  112  Ind.  250. 

Care  Rsqihred  of  travelers  at  railroad  crossing:  See  Reed  v.  8U  Ptmlek, 
R.  R.  Co.,  74  Iowa,  188;  Palmer  v.  Railroad  Co,,  112  Ind.  250;  Roberta  v. 
Railroad  Co,,  83  Va.  312;  Omaha  eie,  R.  R.  Co.  y,  O'DonneU,  22  Neb.  476. 

Loss  OB  DiJONTTTiON  OF  CAPAOrTT  to  foUow  one's  nsnal  bnsineea  or  em- 
ployment as  an  element  of  damages  for  personal  injury:  Alabama  etc  R,  R, 
Co.  y,  Tarbrough,  83  Ala.  238;  3  Am.  St  Rep.  715,  and  oases  coUeoted  in  note 
718. 

Child  or  Imxatubx  Yrabs  is  not  Hild  to  any  greater  degree  of  oere 
than  might  reasonably  be  expected  of  one  of  Ilia  age:  ifoeftui  t.  Htrrwutm^ 
108  N.  Y.  349;  2  Am.  St  Rep.  440. 
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GoFP  V.  Jones. 

rTO  TSZA8,  S7a.J 
HOICBSTSAB. — BOITD    lOB    XlTZJE    EZEGfDTED    BT    HUSBANB    AND    WOTB   TO 

Ck>NYKT  THKQt  HoMBSTKAD  can  be  enforced  against  the  hnsband  by  a 
bill  for  specific  performance,  if  at  any  time  before  the  bond  should  be- 
come barred,  such  homestead  was  abandoned  and  a  new  homestead  was 
acquired.  Or  if  the  facts  are  snch  as  wonld  prevent  the  enforcement  of 
a  specific  performance,  a  suit  for  damages  will  lie  against  the  husband 
for  breach  of  the  condition  of  the  bond,  if  damage  has  been  sustained. 

Feovision  of  Texas  Ck)NSTiTnnoN,  Abticlb  16,  Section  60,  under  which 
mortgages,  liens,  deeds  of  trust,  and  deeds  involving  a  condition  of 
defeasance  on  the  homestead  are  void,  has  no  application  to  a  con- 
tract to  convey  at  a  future  time,  and  after  the  property  has  lost  its 
homestead  character. 

Tkndob  and  Purohasbb — MiSTAXX  IN  Description  of  Land.  —  Where 
a  bond  for  title  incorrectly  describes  the  liCnd  to  be  conveyed,  the  pur- 
chaser is  entitled,  in  a  proper  case,  to  a  correction  of  the  bond,  and  the 
mistake  may  be  established  by  parol  evidence. 

Action  to  compel  the  Bpecific  performance  of  a  contract  to 
convey  land,  or,  in  default,  for  damages.  The  opinion  states 
the  case. 

James  B,  Ooff,  tor  the  appellant. 

Waltonj  jHtU,  and  Waltorty  for  the  appellees. 

CoLLARD,  J.  It  was  decided  by  this  court  on  a  former  ap- 
peal of  this  case  that  the  bond  for  title  of  Jones  and  wife 
to  Goff  to  convey  their  homestead  could  not  be  enforced  by  a 
bill  for  specific  performance.  The  decision  was  made  upon 
the  ground  that  the  wife  could  only  convey  the  homestead  by 
deed  executed  and  acknowledged  by  her  in  the  manner  re- 
quired by  the  statute,  and  that  her  privilege  to  retract  the 
sale  continued  until  the  acknowledgment  was  taken,  which 
was  the  'final  act  of  sale  on  her  part.  She  cannot  contract 
beforehand  in  reference  to  her  right  to  retract,  so  as  to  deprive 
herself  of  the  right:  63  Tex.  248.  The  record  in  the  case  as 
it  was  then  presented  required  the  court  to  pass  upon  the 
power  of  the  court  to  enforce  performance  of  a  title  bond  of 
the  husband  and  wife  to  convey  the  homestead  while  still 
occupied  as  a  homestead.  After  the  case  was  reversed  and 
sent  back,  the  plaintiff,  Groff,  amended  his  petition,  setting  up 
that  defendants  had  erected  a  new  dwelling  as  a  homestead 
on  two  lots  east  of  the  land  sold,  as  it  was  their  intention  to 
do  at  the  time  the  bond  was  executed,  and  had,  about  the 
fifteenth  day  of  July,  1883«  seven  days  after  maturity  of  the 
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bond,  in  pursuance  of  their  original  intention,  moved  from 
and  abandoned  the  premises  sued  for  as  constituting  any  part 
of  their  homestead,  and  had  moved  on,  adopted,  and  made 
said  dwelling-house  on  the  two  lots  their  homestead «  siuco 
which  time  the  premises  sued  for  have  constituted  no  part  of 
the  homestead,  and  have  not  been  used  in  any  way  for  home- 
stead purposes. 

These  allegations  present  a  totally  different  question  from 
the  one  before  the  court  on  former  appeal.  The  question  now 
is,  Can  the  husband  be  compelled  to  execute  the  bond,  the  old 
homestead  being  abandoned  and  a  new  one  being  acquired? 
The  premises  are  community  of  the  husband  and  wife,  and 
no  longer  constitute  any  part  of  the  homestead.  His  deed 
alone  would  convey  the  property,  and  if  he  execute  the  deed 
called  for  in  the  bond,  it  would  convey  the  title.  Should  he 
be  protected  from  a  performance  of  his  contract?  The  con- 
stitution of  the  state  declares  that  the  owner,  if  a  married 
man,  cannot  convey  the  homestead  without  the  consent  of  the 
wife,  given  in  such  manner  as  may  be  prescribed  by  law: 
Const.,  art.  16,  sec.  50.  There  was  a  similar  provision  in  the 
constitution  of  1845  (Paschal's  Digest,  p.  65,  art.  7,  sec.  22), 
which  was  discussed  by  the  supreme  court  in  Brewer  v.  WaU^ 
23  Tex.  589,  and  the  conclusion  reached  that  a  title  bond, 
executed  to  convey  the  homestead,  by  the  husband,  the  wife 
joining  without  privy  examination  and  acknowledgment, 
could  be  enforced  after  the  death  of  the  wife,  all  legal  obstacle 
to  its  performance  being  removed.  Mr.  Justice  Bell,  in  de* 
livering  the  opinion,  says:  '^  It  is  true  that  a  husband  is  not 
at  liberty  to  alienate  the  homestead  during  the  wife's  life, 
without  her  consent,  but  we  cannot  perceive  that  a  bond  exe- 
cuted by  him  in  his  wife's  lifetime,  conditioned  that  he  will 
convey  his  homestead,  with  a  perfect  title,  at  a  future  time^ 
would  be  a  void  instrument  in  contemplation  of  law.  We 
think  such  a  bond  would  be  binding  upon  the  husband,  and 
that  upon  a  breach  of  it,  damages  might  be  recovered  against 
him  by  suit  upon  the  bond.  Undoubtedly  a  bond  to  compel 
the  wife  to  convey  at  a  futUre  time  would  be  void,  because  it 
would  be  an  undertaking  to  do  an  unlawful  thing.  But  a 
bond  to  make  title  at  some  future  day  to  a  certain  tract  of 
land,  the  same  being  the  homestead  of  the  obligor  and  his 
wife  and  children,  would  not  be  an  unlawful  undertaking. 
Such  a  contract  might  be  entered  into  in  the  confident  expec- 
tation that  the  wife  would  freely  make  the  neoesaaiy  convey- 


May,  1888.]  Goff  v.  Jones.  621 

ance;  or  it  might  be  entered  into  with  the  intention  to  acquire 
another  homestead  before  the  time  elapsed  for  the  performance 
of  the  bond.  It  is  true  that  while  the  premises  which  the 
party  might  so  undertake  by  his  bond  to  convey  remained 
the  homestead  of  the  obligor  and  his  wife,  the  courts  would 
not  decree  a  specific  performance  of  the  bond.  But  if  the 
wife  should  die  before  the  time  expired  for  the  performance  of 
the  bond,  or  if,  before  the  expiration  of  that  time,  the  obligor 
in  the  bond  and  his  wife  should  acquire  another  homestead, 
then  the  courts  might  decree  specific  performance,  because 
every  legal  obstacle  to  a  specific  performance  would  be  re- 
moved." 

The  doctrine  in  Brewer  v.  Wall,  supra,  was  approved  in  Cross 
V.  Everts,  28  Tex.  534, 535,  and  had  the  facts  of  the  case  shown 
that  the  old  homestead  had  been  abandoned,  and  a  new  home 
acquired,  the  rule  would  have  been  enforced,  but  because  the 
old  homestead  had  not  been  abandoned,  the  court  held  the 
case  did  not  come  within  the  rule:  See  also  Jordan  v.  God- 
w>an,  19  Id.  274,  and  Thompson  on  Homesteads,  sec.  483, 
and  following. 

From  the  foregoing  authorities,  we  are  of  the  opinion  the 
title  bond  sued  on  could  be  enforced  against  Charles  G.  Jones, 
if  the  facts  alleged  as  to  abandonment  of  the  old  homestead 
and  the  acquisition  of  the  new  one  are  true.  At  the  time 
fixed  by  the  bond  for  its  performance,  according  to  the  allega- 
tions of  plaintiff's  amended  petition,  it  could  not  have  been 
enforced,  because  at  that  time  the  property  was  still  the  home- 
stead; but  that  is  immaterial.  We  think  if  it  was  abandoned 
and  a  new  homestead  was  acquired  at  any  time  before  the 
bond  should  become  barred,  the  suit  for  specific  performance 
^ould  be  maintained.  If,  however,  the  facts  alleged  are  not 
true,  Gofif  can  maintain  his  suit  for  damages  against  Jones 
for  breach  of  the  conditions  of  the  bond,  in  which  case  the 
measure  of  damages  would  be  the  amount  expended  by  Goff, 
■with  consent  of  defendant  in  good  faith  under  the  contract  of 
sale,  and  the  difference  in  the  contract  price  and  the  value  of 
the  premises  at  the  time  of  the  performance  of  the  bond,  ex- 
cluding from  such  value  at  the  time  of  the  performance  any 
additional  value  the  improvements  made  by  Goff  may  have 
given  to  the  premises:  Kempner  v.  Heidenheimer,  65  Tex. 
587. 

Kecurring  to  the  main  question  in  this  case, — the  right  of 
specific  performance  of  the  title  bond, — we  must  note  the  dis- 
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tinction  made  in  our  present  constitution  between  sales  of  the 
homestead  and  mortgages,  ]iens,  deeds  of  trust,  and  deeds 
with  a  condition  of  defeasance.  Such  liens  and  mortgages  can 
never  become  valid,  and  a  deed  involving  a  condition  of  de- 
feasance is  void:  Const.  1875,  art.  16,  sec.  50.  There  is  no  snch 
provision  respecting  conveyances  or  contracts  to  convey.  Had 
there  been  such  a  provision,  we  could  not  have  held  the  title 
bond  enforceable  against  the  husband  under  the  allegations 
made.  Under  the  constitution  of  1845,  there  was  no  such 
provision  as  to  mortgages  and  liens  upon  the  homestead,  and 
hence  it  was  held  that  while  a  mortgage  executed  by  the  hus- 
band and  wife  upon  the  homestead  could  not  be  enforced  as 
long  as  the  property  retained  its  homestead  character,  it  could 
be  foreclosed  in  a  suit  against  the  husband  alone  after  the 
homestead  had  been  abandoned  and  a  new  one  acquired: 
Stewart  v.  Mackey^  16  Tex.  56;  67  Am.  Dec.  609.  The  consti- 
tution of  1876  prescribes  a  different  rule.  Under  it,  a  mort- 
gage upon  the  homestead  can  never  become  valid.  We  note 
the  distinction  to  prevent  a  misconception  of  the  principle  de- 
cided in  the  case  before  us  as  to  enforce  performance  of  a  title 
bond  to  convey  the  homestead  by  suit  against  the  husband 
after  the  property  has  lost  its  homestead  character,  con- 
cerning which  there  has  been  no  change  in  the  organic  law 
or  statutes:  See  section  of  Const.  1869  cited,  and  R.  S.,  art. 
560. 

We  conclude  the  court  erred  in  sustaining  defendant's  ex- 
ceptions to  that  part  of  plaintiff's  petition  asking  specific  per- 
formance of  the  bond  against  Charles  G.  Jones,  on  the  ground 
of  abandonment  of  the  old  and  acquisition  of  a  new  home- 
stead. The  only  remaining  question  in  the  case  is,  Should 
the  title  bond  be  corrected  so  as  to  include  the  sixteen  feet  not 
embraced  in  the  description  of  the  bond?  Plaintiff  alleges 
that  there  was  a  mistake  in  the  description  in  the  bond, — 
92  feet  front  on  College  Avenue,  instead  of  108;  that  he 
bought  the  ground  from  the  Green  line  on  the  west  to  in- 
clude the  dwelling  and  eight  feet  pass-way  on  the  east  of  the 
dwelling;  that  the  fact  that  the  ground  was  to  include  the 
dwelling  and  the  eight  feet  pass-way  was  a  material  induce- 
ment to  the  purchase;  that  Jones  assured  him  ninety-two  feet 
was  the  distance  to  include  the  premises,  and  he  accepted  the 
bond  with  that  understanding,  when  in  fact  ninety-two  feet 
front  does  not  include  the  dwelling  by  eight  feet  on  the  east 
end  and  the  eight  feet  pass-way  still  east  of  the  house. 
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We  think  the  allegations,  if  true,  entitle  plaintiff  to  a  cor- 
rection of  the  bond,  and  that  the  facts  alleged  may  be  estab- 
lished by  parol.  The  court  should  have  heard  the  proof,  and 
if  the  facts  were  as  alleged,  relief  should  have  been  granted 
by  a  correction  of  the  description:  Raines  v.  Calloway,  27  Tex. 
685. 

We  are  of  the  opinion  the  judgment  of  the  court  below 
ought  to  be  reversed,  and  the  cause  remanded  for  a  new  trial. 


Partt  cannot  have  Two  Homistbaos  at  one  time:  Kaea  v.  Orau,  92 
Mo.  647;  1  Am.  St.  Bep.  767,  and  note;  and  if  he  attempts  to  acquire  a  aeo* 
ond  while  the  first  is  in  force,  the  second  is  void  and  subject  to  judgment 
liens:   Waggle  v.  Worthg,  74  CaL  266;  5  Am.  St  Rep.  440. 

Abandonment  ot  Hokkstkad,  what  constitutes:  Kaes  v.  Oross,  92  Ma 
647;  1  Am.  St.  Rep.  767,  and  cases  collected  in  note  775.  Homestead  rights 
of  husband  and  wife  are  lost  bj  a  voluntary  abandonment  of  the  homestead. 
Not  only  can  the  husband  bind  his  children  by  such  voluntary  abandonment, 
but  the  homestead  rights  of  the  wife  also  are  lost  by  her  voluntarily  leaving 
the  home  and  accompanying  the  husband  when  he  abandons  it:  Heece  v.  Ren- 
fro,  63  Tex.  192;  and  see  McElroy  v.  McOojfin,  68  Id.  208.  Ordinarily,  a 
lease  of  a  homestead  for  life  is  conclu9ive  evidence  of  an  abandonment  of  it; 
bat  where  the  lease  reserves  to  the  lessor  the  right  to  return  to  the  home- 
stead, and  it  is  his  intention  to  return,  there  is  no  abandonment:  Chiea  v. 
Steele,  48  Ark.  539.  And  failure  to  live  upon  a  homestead  for  about  seven 
years  prior  to  the  conveyance  of  it  to  another  is  not  an  abandonment  of  it, 
where  the  husband  and  wife  both  intended  to  occupy  it  again  as  a  homestead 
as  soon  as  their  affairs  would  permit,  and  they  all  the  time  retained  the  use 
of  a  portion  of  the  house  for  the  storage  of  their  goods:  Repenn  v.  Dctois,  72 
Iowa,  548.  So  occupation  of  the  business  homestead  of  an  insolvent  by  his 
assignee,  to  whom  possession  is  delivered  with  the  merchandise  contained 
therein,  will  not,  if  possession  for  business  purposes  be  resumed  as  soon  as 
the  assignee  discharges  the  trust  by  a  disposition  of  the  goods,  work  an  aban- 
donment of  the  homestead  rights:  Oassoway  v.  Wlute,  70  Tex.  475.  But  if  a 
widow  sells  the  homestead  of  her  deceased  husband,  she  thereby  abandons 
it,  and  it  at  once  becomes  assets  in  the  hands  of  the  administrator  for  the 
payment  of  debts:  Oarihaldi  v.  Jone^,  48  Ark.  230.  Mortgage  of  the  home- 
stead by  the  husband  without  the  wife's  signature  is  not  valid:  Conway  v. 
Blgin,  38  Minn.  469;  even  after  the  homestead  right  of  the  wife  has  expired, 
in  Wisconsin:  Ilerron  v.  Knapp,  72  Wis.  553. 

Specific  Perfobmance  or  Husband's  Bond  to  Convey  Hombsiead  will 
NOT  BE  Decreed  while  the  premises  remain  the  homestead  of  the  obligor 
and  his  wife;  but  if  the  wife  should  die  before  the  time  expired  for  the  per- 
formance of  the  bond,  or  if  before  that  time  another  homestead  should  be 
acquired,  specific  performance  may  be  decreed:  Brtwer  v.  Hatt,  23  Tex.  585; 
76  Am.  Dec  76;  and  see  Ouiod  v.  Owod,  14  Cal.  506;  76  Am.  Dec  441. 
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Hays  v.  Gainesville  Street  Railway  Co. 

[70  Texas,  002.] 

Ni:glioencb  is  Kei^ttve  Term,  and  its  application  depends  on  the  aitm^ 
tion  of  the  parties,  and  the  degree  of  care  and  vigilance  which  thn  cir- 
cumstances usually  impose. 

In  Determining  Whether  It  is  Act  of  Negligence  to  go  upon  a  street- 
car track,  the  frequency  of  the  passage  of  cars,  their  usual  rate  of  speed, 
whether  many  people  are  accustomed  to  cross  at  the  particular  place, 
whether  there  is  a  duty  imposed  hy  law  upon  the  drivers  to  keep  a 
lookout,  and  give  warning  of  approaching  danger,  and  the  like  circnm- 
stances,  may  be  taken  into  consideration. 

Neoligencb.  —  Where  City  Ordinance  under  Which  Strkkt-car 
Railway  Company  is  Incorporated,  Makes  It  the  Duty  of  the 
car-driver  to  keep  a  vigilant  lookout  for  all  persons  approaching  the 
track,  and  to  stop  the  car  on  the  first  appearance  of  danger,  a  failure  to 
perform  this  duty  is  of  itself  an  act  of  negligence. 

Term  "Gross  Negligence*'  Includes  All  Lesser  Degrees  of  negli- 
gence, and  when  the  plaintiff's  petition  charges  that  an  act  was  done 
through  gross  negligence,  this  does  not  preclude  evidence  entitling  him 
to  recover  for  a  lesser  degree. 

Although  Negligence  of  Person  Injured  by  Another  may  Com- 
tributb  to  the  injury,  yet  if  the  person  inflicting  it  discovers  the  peril 
of  the  other  in  time,  by  the  reasonable  exercise  of  the  means  at  hand,  to 
prevent  the  injury,  the  law  considers  the  failure  to  use  such  means  as 
the  proximate  cause  of  the  injury,  and  will  permit  a  recovery,  notwith- 
standing the  injured  party  was  guilty  of  contributory  negligence. 

EviDBNCE.  —  It  is  Proper  that  Object  Itself  to  which  testimony  relates 
should  be  brought  into  court  and  exhibited,  when  this  can  be  done. 

Charge  of  Court  to  Jury  in  the  particular  case  held  to  be  improper,  os 
the  ground  that  it  was  argumentative. 

E.  A.  Blantony  and  HiU  and  HUly  for  the  appellant. 

Potter  and  Hughes,  for  the  appellee. 

Maltbie,  J.  Reese  A.  Hays,  the  appellant,  a  boy  eleven 
years  old,  was  seriously  injured  by  reason  of  the  wheels  of  one 
of  the  cars  of  the  Gainesville  Street  Railway  running  over  his 
foot,  under  the  following  circumstances:  Appellant,  in  com- 
pany with  a  number  of  other  boys,  was  returning  from  school 
along  North  Dixon  Street,  in  the  city  of  Gainesville,  over 
which  appellee  had  constructed  its  street  railway,  and  was  en- 
gaged in  operating  its  cars.  Hays  was  in  the  street  on  the 
west  side  of  appellee's  track,  going  in  the  direction  of  his 
home,  which  was  southeast  of  the  track.  At  the  same  time, 
one  of  appellee's  cars  was  approaching  from  the  north,  drawn 
by  a  mu]e,  going  in  a  slow  trot.  Hays  and  a  boy  named 
Purdy  were  playing,  the  former  running  along,  and  within  a 
few  feet  of  the  street-car  track,  closely  pursued  by  Purdy,  who 
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was  aboat  to  overtake  him,  when  Hays  turned  suddenly  to  the 
left,  colliding  with  the  mule  drawing  the  car,  striking  the 
mule  about  the  shoulders,  causing  him  to  shy,  which  caused 
Hays  to  fall.  The  mule  moved  on,  drawing  the  car- wheels 
over  Hays's  foot  and  ankle,  fracturing  the  bones,  and  causing 
much  pain  and  suffering.  It  was  shown  that  from  the  shoul- 
ders of  the  mule  to  the  front  wheel  of  the  car  is  a  distance  of 
eleven  or  twelve  feet;  and  there  was  evidence  tending  to  show 
that  by  applying  the  brakes  attached  to  this  car  it  could  have 
been  stopped  within  a  space  of  six  feet.  There  was  also  evi- 
dence tending  to  show  that  the  driver  was  careless  and  in- 
<;ompetent,  and  that  he  struck  the  mule  a  sharp  blow  with  his 
whip  just  as  appellant  fell  to  the  ground,  though  all  these 
facts  were  disputed.  The  ordinances  of  the  city  of  Gaines- 
ville, under  authority  of  which  appellee's  road  was  con- 
structed, require  that  all  drivers  of  street-cars  shall  keep  a 
vigilant  watch  for  all  vehicles  and  persons  on  foot,  especially 
•children,  either  on  the  track  or  moving  toward  it,  and  on  the 
first  appearance  of  danger  to  such  persons  or  vehicles,  the  car 
«hall  be  stopped  in  the  shortest  time  and  space  possible;  and 
that  each  driver  shall  have  a  whistle,  and  on  the  approach  of 
danger  to  any  person,  animal,  or  vehicle,  shall  give  an  alarm. 

The  collision  occurred  near  the  point  where  appellant  was 
in  the  habit  of  crossing  the  track  in  going  to  and  returning 
from  his  home.  He  did  not  see  or  hear  the  car,  though  he 
<x>uld  have  done  so  had  he  listened  or  looked.  The  reason 
he  did  not  see  the  mule  in  time  to  avoid  the  collision  was, 
that  he  was  looking  back  at  his  pursuer.  The  trial  re- 
sulted in  a  verdict  and  judgment  for  the  appellee.  Alleged 
errors  in  the  charge  of  the  court  and  in  the  admission  and 
rejection  of  evidence  are  relied  on  for  a  reversal  of  the  judg- 
ment. The  controlling  question  in  this,  as  in  almost  all  other 
cases  of  personal  injury,  is  as  to  which  party  is  guilty  of  neg- 
ligence contributing  proximately  to  the  injury. 

Negligence  is  a  relative  term,  and  its  application  depends 
on  the. situation  of  the  parties  and  the  degree  of  care  and 
vigilance  which  the  circumstances  reasonably  impose.  The 
degree  is  not  the  same  in  all  cases,  but  may  vary  according  to 
the  danger  involved  in  the  want  of  vigilance:  Cooley  on  Torts, 
630.  To  illustrate,  it  would  involve  little  or  no  want  of  care  to 
•cross  a  road  or  street  on  foot  used  exclusively  for  ordinary 
travel,  without  looking  either  way  for  persons  on  horseback  or 
in  vehicles,  because  usually  there  is  but  little  danger  in  so 
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doing,  while  it  would  be  gross  negligence  to  cross  a  railroad 
track,  over  which  many  trains  of  cars  are  accustomed  to  pasa 
every  hour  in  the  day,  without  using  the  utmost  vigilance  and 
circumspection.  In  determining  whether  it  is  an  act  of  neg- 
ligence to  go  upon  a  street-car  track,  the  frequency  of  the 
passage  of  cars,  their  usual  rate  of  speed,  whether  more  people 
are  accustomed  to  pass  at  that  particular  place,  whether  there 
is  a  duty  imposed  by  law  on  the  drivers  to  keep  a  lookout 
and  give  warning  of  approaching  danger,  and  the  like  circum- 
stances, may  be  taken  into  consideration.  In  the  present 
instance,  the  ordinance  under  which  appellee  was  incorpo- 
rated made  it  the  duty  of  the  car-driver  to  keep  a  vigilant 
lookout  for  all  persons  approaching  the  track,  and  to  stop  the 
car  on  the  first  appearance  of  danger,  and  a  failure  to  perform 
this  duty  of  itself  would  be  an  act  of  negligence.  Bat  the 
district  court,  for  the  purposes  of  the  trial,  considered  the 
term  "negligence,"  as  applied  to  appellee,  as  synonymous  with 
an  intention  on  its  part  to  inflict  an  injury  on  appellant.  In 
the  second  paragraph  of  the  charge,  the  jury  are  told  that  if 
plaintiff  was  injured  through  the  carelessness  of  the  driver  of 
defendant  or  by  the  willful  or  intentional  act  of  such  driver, 
as  charged  in  plaintiff's  petition,  to  find  in  his  favor.  The 
allegations  on  the  subject,  briefly  stated,  are  to  the  effect  that 
the  injury  complained  of  was  inflicted  through  the  negligence 
of  defendant,  do  not  authorize  the  charge.  And  again,  after 
giving  a  detailed  statement  of  the  acts  leading  to  the  injury^ 
the  petition  charges  that  it  was  inflicted  through  the  gross 
negligence  of  the  defendant. 

The  term  '* gross  negligence"  includes  all  lesser  degrees  of 
negligence,  and  a  charge  in  a  petition  that  an  act  was  done 
through  gross  negligence  would  not  limit  the  right  of  recovery, 
if  otherwise  entitled,  to  an  injury  inflicted  by  the  willful  or 
intentional  act  of  another.  Negligence  is  of  a  negative  char* 
acter,  and  implies  a  want  of  care.  In  order  for  an  act  to  be 
negligent,  it  is  never  necessary  that  it  should  be  done  through 
design,  though  it  is  said  that  an  act  may  be  so  grossly  negli- 
gent that  it  may  be  presumed  to  have  been  willfully  or  inten- 
tionally done. 

The  sixth  paragraph  of  the  charge  is  as  follows:  ^'Although 
you  may  believe,  from  the  evidence,  that  the  driver  of  said 
street-car  was  guilty  of  negligence  which  contributed  to  the 
injury  in  question,  still  if  you  further  find,  fix>m  the  evidence, 
that  the  plaintiff  was  also  guilty  of  negligence  which  directly^ 
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contributed  to  the  injury,  then  the  plaintiff  cannot  recover  in 
this  suit,  unless  the  jury  further  find  from  the  evidence  that 
the  negligence  of  the  driver  of  said  street-car  was  malicious 
and  willful,  or  wantonly  reckless,  showing  an  utter  disregard 
for  plaintiff,  and  that  the- negligence  of  plaintiff  was  but  slight, 
as  will  be  hereinafter  explained  to  you." 

In  the  seventh  paragraph  of  the  charge,  the  jury  is  again  told 
that  if  plaintiff  was  guilty  of  contributory  negligence  that  he 
cannot  recover,  unless  the  injury  was  caused  by  the  willful, 
wanton,  or  malicious  act  of  the  driver. 

In  the  eighth  paragraph  the  court  charges:  "  By  the  term 
'slight  negligence,'  as  used  in  the  sixth  section  of  this  charge, 
is  meant  the  absence  of  that  degree  of  care  and  vigilance 
which  persons  of  extraordinary  vigilance  and  foresight  are 
accustomed  to  use  under  similar  circumstances."  The  effect 
of  these  instructions  was  to  preclude  plaintiff  from  a  recovery, 
unless  he  exercised  extraordinary  prudence  and  foresight  to 
avoid  the  injury.  If  the  injury  was  the  result  of  the  negli- 
gence of  appellee,  there  is  no  rule  of  law  that  requires  that 
appellant  should  have  used  more  than  ordinary  caution  to 
shield  himself  from  the  consequences  of  contributory  negli* 
gence. 

We  are  also  of  the  opinion  that  the  proposition  announced 
in  paragraph  6,  and  repeated  in  paragraph  7,  of  the  charge, 
to  the  effect  that  if  plaintiff  was  guilty  of  contributory  neg- 
ligence he  cannot  recover  unless  the  car-driver  willfully  or 
intentionally  inflicted  the  injury  upon  him,  should  not  have 
been  given  except  upon  the  theory  that  the  driver  failed  to 
discover  plaintiff's  peril  in  time  to  avoid  injuring  him  by  the 
use  of  such  means  as  a  prudent  and  careful  man  would  have 
employed  under  the  same  circumstances;  for,  if  the  driver 
could  have  thus  avoided  the  injury  after  discovering  plain- 
tiff's peril,  his  want  of  ordinary  care  was  the  proximate  cause 
of  it,  and  defendant  would  be  liable  for  damages.  The  reason 
why  a  person  who,  if  guilty  of  contributory  negligence  con- 
tributing to  his  own  injury,  cannot  recover,  is  because  the 
policy  of  the  law  will  not  ordinarily  permit  one  to  recover  who 
is  himself  at  fault;  but  although  the  negligence  of  such  person 
may  contribute  to  his  own  injury,  yet  if  the  person  inflicting 
it  discovers  the  peril  of  the  other  in  time,  by  the  reasoniable 
exercise  of  the  means  at  hand,  to  have  prevented  the  injury, 
the  law  considers  the  failure  to  use  such  means  as  the  im- 
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mediate  cause,  and  will  permit  a  recovery,  notwitnstandiog 
the  injured  party  was  guilty  of  contributory  negligence. 

On  account  of  the  prominence  given  in  the  charge  to  the 
doctrine  that  appellants  could  not  recover  if  guilty  of  con- 
tributory negligence,  unless  the  injury  was  inflicted  willfully, 
wantonly,  or  maliciously,  we  do  not  think  it  likely  that  the 
jury  understood  paragraph  10  to  be  a  qualification  of  the  doc- 
trine before  announced  and  emphasized,  though  doubtless  so 
intended  by  the  court. 

We  think  that  when  it  becomes  necessary,  in  a  charge  to  a 
jury,  that  a  doctrine  given  should  be  limited  or  qualified,  that 
the  qualification  should  follow  the  main  proposition  as  nearly 
as  convenient,  in  order  to  prevent  any  confusion  in  the  mind 
of  the  jury.  If  taking  into  consideration  the  age  of  ap- 
pellant and  all  of  the  other  facts  and  circumstances  of  the 
case,  he  was  guilty  of  contributory  negligence  in  going  onto 
appellant*s  track,  —  and  of  this  we  express  no  opinion, — we  do 
not  think  appellee  would  be  liable  if  the  driver  did  not,  in 
fact,  discover  appellant  in  time  to  have  prevented  him  from 
being  run  over.  Such  failure  was  no  more  than  ordinary  neg- 
ligence. 

In  paragraph  13,  the  court,  after  charging  that  if  by  fail- 
ure of  the  street-car  company  to  employ  skillful  and  pru- 
dent drivers,  any  one  is  injured,  that  the  company  is  liable, 
further  charges  that  the  fact  that  a  driver  might  have  been  at 
other  times  careless  or  imprudent  would  not  render  the  com- 
pany liable  in  this  action,  unless  on  the  occasion  of  the  injury 
sued  for  such  driver  was  careless,  reckless,  or  imprudent. 
While  the  proposition  embodied  in  this  charge  may  be  sound 
logic,  still  it  is  argumentative,  and  improper  to  be  given  in 
charge  to  a  jury  by  a  court. 

The  evidence  was  conflicting  as  to  whether  the  driver  was 
negligent  on  this  occasion,  and  his  negligence  on  a  former 
occasion,  if  such  was  proven,  was  a  circumstance  to  be  con- 
sidered by  the  jury,  with  the  other  evidence  in  the  case,  in 
determining  his  negligence.  Parties  are,  under  the  laws  of 
this  state,  entitled  to  have  juries  consider  all  evidence  sub- 
mitted to  them  without  any  suggestion  or  comment  whatever 
from  the  court.  The  statute  contemplates  that  such  legal 
propositions,  and  such  only  as  are  applicable  to  the  facts  of 
the  case,  should  be  submitted  by  the  court  to  the  jury,  in 
language  and  terms  suited  to  their  capacity,  tod  the  jury 
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ehonld  be  left  to  determine  the  facts,  UDbiascd  by  any  in- 
timation of  the  court  as  to  the  weight  of  the  evidence. 

A  number  of  rulings  in  reference  to  the  admission  and  re- 
jection of  testimony  are  assigned  as  erroneous,  but  it  is  not 
deemed  necessary  to  notice  any,  except  two.  The  court,  over 
an  objection  that  the  evidence  was  immaterial  and  did  not  con- 
fine the  investigation  to  the  occasion  of  the  injury,  permitted 
defendant  to  prove  that  other  boys  than  the  plaintiff  had  been 
in  the  habit  of  jumping  on  the  cars  and  rocking  and  scaring 
the  mules.  The  objection  should  have  been  sustained.  The 
testimony  was  clearly  inadmissible,  and  was  calculated  to  die- 
tract  the  attention  of  the  jury  from  the  true  issues  of  the  case. 
During  the  progress  of  the  trial,  plaintiff  offered  in  evidence 
the  boot  worn  by  him  at  the  time  he  was  injured,  for  the  pur- 
pose, as  stated  by  counsel  to  the  court,  of  exhibiting  the 
indentations  made  thereon,  for  the  inspection  of  the  jury,  as 
tending  to  show  that  the  car-wheel  ran  over  the  plaintifiPs  foot, 
and  that  the  brake  was  not  applied;  there  being  other  evi- 
dence before  the  jury  tending  to  show  that  when  the  brakes 
are  applied  a  car-wheel  will  not  revolve  on  its  axle,  but  will 
slide  along  on  the  ground.  The  boot  and  indentations  were 
excluded  on  an  objection  for  immateriality.  In  this  there  was 
error.  Physical  facts  are  always  admissible,  and  when  the  ob- 
ject itself  can  be  brought  into  court  and  exhibited,  it  is  more 
satisfactory  than  a  description  of  it  by  witnesses  that  have  in- 
spected it  outside  of  court. 

For  the  errors  indicated,  we  think  the  judgment  should  be 
reversed,  and  the  cause  remanded. 


Thkbx  cam  bb  No  Eboovbrt  for  Imjort  Sustained  bt  PuoimfT  where 
his  concnrriug  negligence  proximately  contributes  thereto,  nnlesa  the  de- 
fendant, after  becoming  aware  of  the  plaintifiTs  danger,  or  his  exposore 
thereto,  neglects  to  use  a  proper  degree  of  care,  and  the  injury  is  the  direct 
result  of  such  omission:  Hurt  v.  St  Louis  etc.  R.  R.  Co.,  94  Mo.  255;  4  Am. 
St.  Rep.  374;  and  see  Troy  v.  Cape  Fear  etc.  R.  R.  Co.,  99  N.  C.  298;  6  Am. 
St.  Kcp.  521;  Delaware  etc,  R.  R.  Co.  v.  Cadow,  120  Pa.  St  559;  6  Am.  St 
Rep.  730;  Wicldta  etc,  R.  R,  Co.  v.  Davis,  37  Kan.  743;  1  Am.  St  Rep.  276; 
Cincinnati  etc.  R.  R,  Co,  v.  Lonj,  1 12  Ind.  166. 

Comparative  Negligence,  doctrine  of:  See  Kerr  v.  Forgue^  54  CL  482|  6 
Am.  Rep.  146.  Where  negligence  of  one  party  is  greats  and  that  of  Hm 
other  but  slight,  notwithstanding  the  slight  negligenoo  tho  pw^  maj 
cover:  CJwxujo  tic.  R.  R.  Co,  v.  Pondrom,  51  IlL  333;  2  Am.  Bep.  MM. 
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RiOE  V.  Miller. 

[70  Texas,  61S.J 

Shkriff  is  P&otboted  IK  Making  Lett  under  a  writ  of  attachmeot  valid 
and  regular,  and  it  is  his  duty  to  make  the  levy,  however  full  his  knowl- 
edge may  be  of  the  insufficiency  of  the  cause  of  action  on  which  the  writ 
issued,  or  of  the  wrongful  and  malicious  intent  of  the  party  in  suing 
out  the  writ. 

Defendant  in  Attachment  Wrongfully  Sited  out,  though  tueke  was 
No  Actual  Seizure  of  his  property,  if  the  levy  was  such  as  to  place  it 
in  the  custody  of  the  law,  is  entitled  to  recover  such  actual  dannges  u 
result  to  him  from  being  virtually  dispossessed  of  his  property  during  the 
time  the  levy  was  continued  in  force,  and  if  there  wm  malice  in  »— "j^g 
the  process,  he  is  entitled  to  recover  exemplary  damagea. 

* 

William  W,  Flood,  for  the  appellant. 
S.  B.  Mc  Bride,  for  the  appellee. 

Gaines,  A.  J.  The  appellant  brought  this  suit  against  ap- 
pellees Miller  and  Wright,  and  the  other  appellees  as  sureties 
on  the  official  bond  of  Wright,  as  sheriff  of  Clay  County,  to  re- 
cover damages  for  an  alleged  wrongful  suing  out  and  levy  of 
an  attachment  and  wrongful  seizure  of  a  certain  stock  of 
horses  belonging  to  him.  The  petition,  among  other  aver- 
ments, alleged  that  defendant  Miller  brought  two  suits  against 
him,  one  in  Wichita  and  another  subsequently  in  Wilbarger 
County,  upon  a  pretended  judgment  rendered  against  him  in 
Iowa,  in  a  suit  in  which  there  was  no  service  upon  him,  and 
in  which  he  neither  appeared  nor  answered;  and  at  the  same 
time  sued  out  attachments  in  each  of  them,  upon  the  grounds 
^'  that  he  was  about  to  move  his  property  out  of  the  state,  with- 
out leaving  sufficient  remaining  for  the  payment  of  his  debts." 
It  also  averred  that  the  attachments  were  placed  in  the  hands 
of  Wright,  as  sheriff  of  Clay  County,  and  were  levied  upon  a 
stock  of  horses  belonging  to  plaintiff,  "  as  they  ran  in  their 
range  in  Clay  County";  that  at  the  time  of  the  levy  he  was 
about  to  drive  the  horses  to  market,  but  was  prevented  by  the 
levy  from  doing  so  for  twenty  days.  It  also  alleged  that  at 
the  end  of  this  time  he  removed  the  horses  to  Caldwell,  Kansas, 
but  that  one  Herron,  a  deputy  under  Wright,  followed  him, 
took  possession  of  the  horses,  and  drove  them  back  into  the 
Indian  Territory  for  fifty  days.  It  is  not  shown  that  the  at- 
tachments had  been  released  when  the  horses  were  removed.  It 
is  further  alleged  that  Miller  knew  that  he  had  no  cause  of  ac- 
tion against  the  plaintiff;  that  plaintiff  was  not  about  to  remove 
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Ills  property  out  of  the  state  without  leaving  a  suflSciency  to 

pay  bis  debts,  as  was  known  to  Miller;  that  the  attachments 

were  sued  out  wrongfully  and  maliciously,  for  the  purpose 

-of  injuring  and  harassing  the  plaintiff,  and  that  Wright  knew 

-all  these  facts.   The  petition  also  alleged  actual  damages,  and 

-claimed  a  recovery  therefor  against  all  the  defendants,  as  well 

as  for  exemplary  damages  against  Miller  and  Wright.    Wright 

^nd  bis  sureties  filed  a  joint  demurrer  to  the  petition,  and 

Miller  demurred  separately.     Both  demurrers  were  sustained, 

and  plaintiff  declining  to  amend,  the  suit  was  dismissed. 

We  are  of  opinion  that  there  was  no  error  in  sustaining  the 
-demurrer  of  defendant  Wright  and  his  sureties.  The  writs  of 
4Lttachment  were  valid  and  regular,  and  protected  the  sheriff 
in  making  the  levy.  However  full  his  knowledge  may  have 
been  of  the  insufficiency  of  the  cause  of  action,  or  of  the  wrong- 
ful and  malicious  intent  of  Miller  in  suing  out  the  attachments, 
it  was  his  duty  to  make  the  levy.  As  we  construe  the  petition, 
no  actual  possession  was  taken  of  the  horses  before  plaintiff 
Rice  removed  them  to  Kansas;  but  the  levy  was  made  under 
article  2293  of  the  Revised  Statutes,  by  an  indorsement  upon 
the  writ  and  notice  to  the  defendant  therein.  The  property, 
nevertheless,  was  in  the  constructive  possession  of  the  officer 
by  the  levy  of  the  writ,  and  it  became  his  duty  to  prevent 
their  removal,  and  if  removed  without  his  knowledge,  to  pur- 
sue and  recapture  them.  For  any  loss  that  resulted  to  plain- 
tiff by  the  seizure  of  the  horses  after  he  had  driven  them  off, 
"he  cannot  recover.  This  was  a  lawful  result  from  his  own 
wrong,  for  which  he  has  no  cause  of  action. 

But  as  to  the  demurrer  of  defendant  Miller,  we  think  the 
court  was  in  error.  If  the  allegations  of  the  petition  were 
true,  the  attachment  was  both  wrongfully  and  maliciously 
sued  out.  The  effect  of  the  levy,  though  there  was  no  actual 
seizure  of  the  horses,  was  to  take  them  from  the  control  of  the 
plaintiff,  and  he  is  entitled  to  recover  such  actual  damages  as 
resulted  to  him  by  being  virtually  dispossessed  of  his  property 
during  the  time  the  levy  was  continued  in  force,  provided  he 
can  show  that  the  writs  were  wrongfully  issued.  If  there  was 
malice  in  issuing  the  process,  he  would  be  entitled  to  recover 
exemplary  damages,  and  these  are  laid  at  a  sufficient  sum  to 
give  the  court  jurisdiction. 

For  the  error  in  sustaining  the  demurrer  of  defendant  Mil- 
ler and  in  dismissing  the  suit,  the  judgment  is  reversed,  and 
the  cause  remanded. 
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Sheriff  has  Kothino  to  bo  with  Profriett  of  prooess  nndar  which  h» 
acts,  provided  the  ooart  had  juriadietion,  and  the  prooees  ia  regular  npoo  ita 
face:  KemsUm  v.  LUtie,  30  N.  H.  318;  64  Am.  Dec  297;  and  aea  Pwrter  v, 
Purdy,  29  N.  Y.  106;  86  Am.  Dec.  283,  and  note  291;  Wadsworth  ▼.  WaOi" 
her,  45  Iowa,  395;  24  Am.  Rep.  788. 

ExsMPLART  Damages  can  be  Awarded  onlt  as  a  pmuahment  when  the 
injury  inflicted  was  the  resnlt  of  the  fraud,  malioe,  groas  n^igeoce,  <r  op- 
pression of  the  defendant:  IrUemaUonal  ttc  R,  R.  Co,  y.  Cfareiat  70  TeaL  207; 
and  see  Irwin  y.  Teager,  74  Iowa,  175. 


City  National  Bank  v.  Martin. 

[70  Texas,  648.1 

Banks  and  Banking.  —It  is  No  Part  op  Business  of  Bank  to  Loan 
Monet  for  the  public  or  for  individuals,  and  in  the  absence  of  proof  that 
a  bank  was  engaged  in  such  business,  it  must  be  presumed  that  its  teller, 
in  making  a  loan  of  a  customer *s  money,  was  acting  outside  of  the  scope 
of  his  authority  as  agent  of  the  bank,  and  no  liability  attaches  to  tho 
bank  for  the  acts  of  its  teller  in  making  the  loan. 

Bank  is  Bound  by  Act  of  its  Teller  in  Colleotino  a  note  delivered 
to  him  as  agent  of  the  bank  for  collection,  it  being  shown  that  he  had  on 
other  occasions  made  collections  for  the  bank,  and  the  collection  being 
made  within  the  apparent  scope  of  his  authority. 

Knowledge  of  Bank-teller  Relative  to  the  Collbotion  of  Mohbt 
and  the  ownership  of  notes  left  with  him  for  collection  mnst  be  imputed 
to  the  bank,  and  notice  to  him  is  notice  to  the  bank. 

Bai!K  having  Held  out  its  Offioer  to  the  World  as  Wostht  of  oon- 
fidence,  it  will  not  be  permitted  to  profit  by  the  frauds  he  may  bo  thi» 
enabled  to  perpetrate  in  the  apparent  scope  of  his  employment. 

BviDXNOB.  —If  Objection  to  the  ADicisaiON  of  Efidxnob  is  not  ahowA 
by  the  record,  it  must  be  presumed  that  no  objection  waa  made. 

Action  against  a  bank  to  recover  the  amount  oollected  by 
its  teller  on  a  note.    The  facts  appear  in  the  opinion. 

Wray  and  Stanley^  for  the  appellant. 

Hogaett  and  Oreene^  for  the  appellee. 

Maltbie,  p.  J.  John  Nichols  was  the  receiving  and  paying 
teller,  also  a  director  and  vice-president  of  appellant,  the  Ci^ 
National  Bank  of  Fort  Worth,  and  died  insolvent  on  the  sev- 
enteenth day  of  August,  1885,  a  defaulter  to  the  bank  in  the 
sum  of  thirty  thousand  dollars.  During  the  year  1884,  and 
up  to  the  time  of  Nichols's  death,  the  appellee,  D.  C.  Mar- 
tin, was  a  customer  of  the  bank,  and  in  the  month  of  Decern* 
ber  deposited  with  it  the  sum  of  eighteen  hundred  doUaiB^ 
Nichols  receiving  it  for  the  bank.    At  the  time  of  making 
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this  deposit,  Martin  requested  Nichols  to  assist  him  in  mak- 
ing a  loan  of  this  money.  In  January,  1885,  Martin  called 
at  the  bank,  and  was  informed  by  Nichols,  who  was  then 
occupying  his  place  as  teller,  that  ho  had  loaned  fifteen  hun- 
dred dollars  of  the  money,  and  at  the  same  time  exhibited  to 
Martin  a  note  for  that  amount,  signed  by  Boaz  and  Battle, 
payable  to  John  Nichols  or  order,  at  appellant  bank,  indorsed 
by  Nichols  and  others  in  blank.  Martin  directed  Nichols  to 
hold  it  for  collection,  the  understanding  of  Martin  being  that 
Nichols  was  to  hold  the  note  in  his  capacity  of  agent  of  the 
bank.  On  the  27th  of  June,  Boaz  and  Battle  called  on  Nichols 
at  the  bank  and  gave  him  a  check  on  the  Traders'  National 
Bank,  payable  to  the  order  of  appellant,  for  the  sum  of 
$1,583.50,  in  payment  of  their  note  and  accrued  interest. 
This  check  was  paid  to  the  bank  on  the  29th.  Nichols  re- 
ceived the  check  from  Boaz  and  Battle,  and  delivered  their 
note  to  them.  Nichols  then  made  a  deposit  check  in  his  own 
name  for  the  amount  of  the  check  so  received,  and  caused  the 
same  to  be  entered  on  the  books  of  the  bank  to  his  individual 
credit.  The  bank  never  accounted  to  appellee  for  this  note  or 
the  fifteen  hundred  dollars  that  Nichols  claimed  that  ho  had 
advanced  of  appellee's  money  for  the  note.  After  these  tran- 
sactions had  occurred,  appellee,  not  knowing  of  them,  author- 
ised Nichols  to  extend  the  time  of  payment  of  the  note  till  fall, 
upon  payment  of  the  interest.  Soon  after  this  Nichols  repre- 
sented to  appellee  that  he  had  collected  the  interest  and  ex- 
tended the  time  of  the  payment  of  the  note.  Appellee,  upon 
the  strength  of  these  representations,  drew  several  small  drafts 
on  the  bank  for  the  interest  that  he  supposed  had  been  col- 
lected on  the  note,  which  were  paid  by  Nichols  and  suppressed 
without  being  reported  to  the  bank.  No  officer  of  the  bank 
except  Nichols  was  informed  of  any  of  these  matters;  but  ap- 
pellee did  not  discover  that  there  were  irregularities  about  the 
transactions  until  after  the  death  of  Nichols.  Upon  this  state 
of  facts,  the  court  rendered  judgment  in  favor  of  appellee  for 
the  amount  of  the  note  and  interest. 

It  is  no  part  of  the  business  of  a  bank  to  loan  money  for  the 
public  or  for  individuals,  and  in  the  absence  of  proof  that  ap- 
pellant was  engaged  in  such  business,  it  must  be  presumed 
that  Nichols,  in  making  the  loan  of  appellee's  money,  was  act- 
ing outside  of  the  scope  of  his  authority  as  agent  of  the  bank, 
and  no  liability  would  attach  to  the  bank  for  the  acts  of  Nich- 
ols in  making  the  loan.    In  this  case,  the  complaint  is  not  in 
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reference  to  the  making  of  the  loan,  but  that  the  proceeds  of 
the  loan  was  appropriated  by  the  bank  to  its  own  use  after  it 
had  notice  through  Nichols  that  the  money  belonged  to  ap- 
pellee.    It  is  insisted,  in  the  first  place,  that  there  is  no  com- 
petent evidence  that  the  note  in  controversy  was  the  property 
of  appellee;  and  in  the  second  place,  it  is  insisted  that  if  the 
note  was  shown  to  belong  to  appellee,  that  there  is  no  evidence 
that  appellant  had  notice  of  this  fact,  and  that  it  had  a  right 
to  apply  the  money  in  its  possession  to  the  credit  of  Nichols 
in  payment  of  his  defalcations.    The  declarations  of  Nichols 
at  the  time  he  exhibited  the  note  to  appellee  were  not  objected 
to,  so  far  as  the  record  shows,  and  it  must  be  considered  by 
this  court  that  no  objection  was  made  in  the  court  below, 
though  it  is  claimed  in  the  brief  of  counsel  that  there  was; 
and  any  objections  that  could  have  been  made  to  the  admis- 
sion of  the  evidence  must  be  held  to  be  waived.     Parties  have 
the  right  to  object  or  not,  as  they  may  see  fit,  to  the  admission 
of  testimony  that  may  be  offered  during  the  progress  of  a  trial; 
if  they  fail  to  do  so,  the  testimony  is  to  be  weighed  by  the 
court  or  jury,  and  such  probative  force  should  be  given  to  it 
as  it  may  be  entitled  to.    Any  other  rule  would  lead  to  great 
confusion  and  uncertainty  in  determining  causes  upon  appeaL 
The  question  then  is,  Was  the  evidence  sufficient  to  satisfy 
a  reasonable  mind  that  the  note  was  the  property  of  appellee? 
Nichols  certainly  knew  to  whom  the  note  belonged.    It  was 
payable  to  his  own  order,  and  indorsed  by  himself  in  blank. 
The  declarations  of  Nichols  were  corroborated  by  Boaz  and 
Battle  to  the  extent  that  at  the  time  the  loan  was  made,  Nich- 
ols stated  to  them  that  the  money  belonged  to  an  outside  party; 
so  there  can  be  no  doubt  of  the  sufficiency  of  the  testimony  od 
that  point.     The  note  about  which  the  declaration  was  made 
then  being  in  the  possession  of  Nichols,  and  payable  to  his 
order,  the  presumption  was,  that  it  belonged  to  him,  and  foi* 
that  reason   the  declaration   was  against  his  interest  whea 
made,  and  he  having  competent  knowledge  of  the  subject, 
and  having  been  shown  to  be  dead,  the  evidence  was  admissi- 
ble on  this  ground:  1  Greenl.  Ev.  198,  sec.  147.     At  the  time 
of  these  declarations,  appellant  had  no  interest  in  the  subject- 
matter,  but  its  claim  attached  long  subsequent  thereto. 

It  clearly  appears,  from  the  testimony,  that  appellee  was  the 
owner  of  the  note,  and  that  ho  delivered  it  to  Nichols  as  agent 
of  the  bank  for  collection.  It  was  objected  that  Nichols  had 
no  authority  to  receive  the  note  for  collection  in  behalf  of  the 
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bank,  his  business  as  teller  being  to  receive  and  pay  out  money 
over  the  counter.  Let  it  be  conceded  that  the  duties  of  a  tel- 
ler, by  the  rules  of  banking,  are  thus  limited.  It  was  shown 
that  Nichols,  on  other  occasions,  had  made  collections  for  the 
bank.  But  if  it  had  not  been  shown,  it  is  a  well-acknowledged 
fact  that  the  collection  of  money  for  others  is  a  part  of  the 
regular  business  of  all  banks,  and  when  a  bank  opens  its  doors 
for  business  with  the  public,  and  places  officers  in  charge,  per- 
iBODS  dealing  with  them  in  good  faith,  and  without  any  notice 
of  any  want  of  authority  in  such  officer,  and  the  act  done  is 
in  the  apparent  scope  of  the  officer's  authority,  whether  the 
officer  was  actually  clothed  with  such  authority  or  not,  the 
party  so  dealing  would  be  protected:  Merchant^f  Bank  v.  State 
Bank,  10  Wall.  650. 

If  a  bank  does  not  wish  the  public  to  deal  with  any  particu- 
lar one  of  its  officers,  at  the  regular  place  of  business,  in  a 
particular  line  of  that  business,  it  would  be  its  duty  to  so 
notify  the  public  in  some  effectual  way.  The  public  certainly 
could  not  be  expected  to  know,  without  being  informed,  that 
a  person  that  was  in  the  habit  of  daily  receiving  and  paying 
out  money,  in  sums  great  and  small,  had  no  authority  to  re- 
ceive a  note  for  collection,  or  receive  the  money  for  it  when 
offered  at  the  counter. 

It  may  be  that  no  one  except  the  bill  collector  was  author- 
ized to  make  collections  in  this  bank,  or  to  receive  notes  for 
collection.  Still,  it  would  be  most  unreasonable  that  an 
ignorant  third  party,  who  had  acted  in  good  faith,  should 
Buffer  in  consequence  of  this  rule.  At  the  time  Nichols  re- 
ceived payment  of  the  note  in  controversy,  he  was  acting  for 
appellant,  in  the  apparent  scope  of  his  authority,  and  knew  to 
an  absolute  certainty  that  the  money  belonged  to  appellee. 
The  knowledge  of  Nichols,  we  think,  under  the  circumstances, 
must  be  imputed  to  the  bank;  and,  having  held  him  out  to 
the  world  as  worthy  of  confidence,  it  would  be  monstrous  to 
allow  it  to  profit  by  the  frauds  that  he  was  thus  enabled 
to  perpetrate.  There  is  no  doctrine  of  the  law  better  settled 
than  that  a  corporation  or  other  person  is  liable  for  the  frauds 
of  its  agents,  perpetrated  in  the  scope,  or  apparent  scope,  of 
their  authority.  If  the  bank  had  received  the  money  without 
being  chargeable  with  notice  that  it  belonged  to  appellee,  it 
might  have  been  entitled  to  hold  it;  but  such  is  not  the  casOt 
and  we  think  the  judgment  should  be  affirmed. 
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Acts  jLsn>  Deolabations  of  Cashixb  binding  on  bank:  Bamgkiim  t.  JInl 
NaL  Bank^  26  Wia.  663;  7  Am.  Rep.  107;  Oocheeo  NaL  Bamk  t.  HoMBL,  51 
K.  H.  116;  12  Am.  Bep.  67,  and  note  75;  FUMda  Sao.  InaU  ▼.  NaL 
80  N.  Y.  162;  36  Am.  Bep.  695;  Corser  ▼.  Paul,  41  K.  H.  24;  77  Am. 
753,  and  note  759. 

Prksidbnt  of  Bank  Who  Neootiatss  SmrLMMtan  with  Ihdoi 
matured  paper  held  by  bis  bank  acta  aa  the  bank'a  agents  and  whaterer  Im 
does  within  the  apparent  scope  of  his  authority  to  obtain  the  new  seeoritj 
binds  the  bank  which  accepts  and  holds  the  security:  Cats  t.  PottnSle  Bamk, 
116  Pa.  St.  264;  2  Am.  St.  Bep.  600. 

Bank  is  not  Bbsfonsible  fob  Faisb  RKPBxsKNTATioire  made  by  a  idler 
to  induce  a  transaction  not  within  the  soope  of  the  corporate  powers  of  tiie 
bank:  WeeUer  ▼.  FhrM  NaL  Bank,  4Sl  Md.  681;  20  Am.  Bep.  95;  oompan 
SeeurUy  Bank  v.  NaL  Bank,  67  K.  T.  458;  23  Am.  Bep.  129. 

NonoB  TO  AoENT  OF  Banx  Intbustxd  with  Manaoxxent  of  rra  Busi- 
ness, or  of  a  particular  branch  of  its  business,  is  notice  to  the  bank  in 
transactions  conducted  by  such  agent  acting  for  it  within  the  soope  of 
authority,  whether  the  knowledge  of  such  agent  was  aoqnired  in  the 
of  the  particular  transaction,  or  on  some  prior  occasions  Cragie  t.  HodXqf^  99 
N.  Y.  131;  52  Am.  Bep.  9. 
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KXOUQENCB  —  PlEADINO. — ALLEGATION     OF    NlOLIQIllO^     M    applied    tO 

the  condnct  of  a  party,  is  not  a  mere  condosioii  of  law,  bat  a  ttato- 
ment  of  an  ultimate  fact  properly  pleadable. 
CoMPLAnrr  in  Action  ior  Damaoss  fob  Psbsonal  Injubibs,  which  al- 
leges Yarioas  things  the  defendant  negligently  and  carelessly  did,  or 
omitted  to  do^  and  causing  the  injaries  complained  of,  is  not  demurrable 
as  not  stating  a  cause  of  action,  unless  the  particular  acts  or  omissions 
complained  of  are  such  that  they  could  not  be  negligent  under  any  pos- 
sible state  of  facts  or  circumstances  proTable  under  the  aUegations  of  the 
complaint. 

CONTEIBUTOBT    NbOUOBNCB  IS    PUBELT    MaTTBB  OF   DEFENSE,    which    the 

plainti£F  is  not  bound  to  negative  in  his  complaint. 
To  Oonstttute  AssiTMPnoN  ob  Rises  bt  Sebyant,  it  u  not  necessarily 
enough  that  he  knew,  or  ought  to  have  known,  the  actual  character  and 
condition  of  the  defective  instrumentalities  furnished  for  his  use;  but 
he  must  also  have  understood,  or,  by  the  exercise  of  ordinary  observa- 
tion, ought  to  have  understood,  the  risks  to  which  he  is  exposed  by  their 


Oontbibdtobt  Nxouosnob. — Oomi  oannot  Sat,  as  Maiteb  of  Law, 
that  it  appears  from  the  allegations  of  the  complaint  that  the  plaintiff 
was  guilty  of  contributory  negligence,  or  had  voluntarily  assumed  all 
the  risks  which  ooncarred  in  causing  his  injury,  unless  these  allegations 
BO  clearly  show  that  fact  that  there  could  be  no  reasonable  ground  for 
different  minds  arriving  at  different  conclusions  upon  the  question, 
under  any  possible  evidence  admissible  under  the  pleading. 

Charles  8.  Jelley  and  Eugene  O.  Hay^  for  the  appellant. 

C  H.  BerUon^  for  the  respondents. 

MiTOHBLLi  J.    This  action  is  bronght  to  recover  damages 
nsolting  from  the  alleged  negligence  of  defendants,  causing 
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• 
injuries  to  the  plaintiff  while  in  their  employment  in  their  saw- 

mill.  The  appeal  is  from  an  order  sustaining  a  demurrer  to 
the  complaint,  on  the  ground  that  it  does  not  state  a  cause  of 
action.  The  defendants'  contention  is,  that  the  complaint  is 
insufficient,  —  1.  Because  it  does  not  allege  anyiliing  that 
amounts  to  negligence  on  part  of  defendants;  and  2.  That 
it  affirmatively  appears  that  plaintiff  himself  was  guilty  of 
contributory  negligence,  or  at  least  voluntarily  assumed,  as 
incident  to  his  employment,  all  the  risks  of  which  he  row 
complains. 

The  complaint,  although  very  ingeniously  framed,  is  in 
some  respects  so  conspicuous  for  what  it  omits  to  allege,  aa 
well  as  for  what  it  does  allege,  as  to  be  suggestive  of  possible 
difficulty  in  establisliing  a  cause  of  action  by  the  evidence; 
yet  we  are  of  opinion  that  upon  its  face  it  is  good.  The  ques- 
tion of  negligence  is  one  of  mingled  law  and  fact;  and  hence 
an  allegation  of  negligence  or  carelessness,  as  applied  to  the 
conduct  of  a  party,  is  not  a  mere  conclusion  of  law,  but  a 
statement  of  an  ultimate  fact  allowed  to  be  pleaded:  Clark 
V.  Chicago  etc.  Ry  Co.,  28  Minn.  69.  ^he  complaint  in  thia 
case  states  various  things  which  it  sieges  the  defendants 
negligently  and  carelessly  did  or  omitted  to  do,  and  which 
caused  the  injury  complained  of.  Under  this  allegation^ 
the  plaintiff  might  prove  any  facts  or  circumstances  not  in- 
consistent with  the  particular  facts  alleged  in  the  complaint, 
which  would  tend  to  prove  this  charge  of  negligence.  Hence 
a  court  could  not,  as  a  matter  of  law,  say  that  the  complaint 
did  not  sufficiently  allege  negligence,  unless  the  particular 
acts  or  omissions  complained  of  are  such  that  they  could  not 
be  negligent  under  any  possible  state  of  facts  or  circunistances 
provable  under  the  allegations  of  the  complaint.'  When  it  is 
considered  that  the  question  whether  a  particular  act  is  or  is 
not  negligent  largely  depends  upon  the  surrounding  circum- 
BtanceB  it  would  be  impossible  to  say,  in  advance  of  the  evi- 
dence, that  the  acts  or  omissions  complained  of  in  this  case 
might  not  have  been  negligent.  Perhaps  a  fair  test  of  the  suf- 
ficieny  of  the  pleading  in  that  regard  is  whether,  under  its  al- 
legations, evidence  might  be  introduced  sufficient  to  establish 
a  cause  of  action.  We  are  inclined  to  think  that  the  learned 
court  may  not,  in  sustaining  the  demurrer,  have  given  due 
weight  to  the  allegation  that  these  acts  were  negligent,  or  as  to 
what  facts  or  circumstances  might  be  proved  under  it 

Ab  to  the  qnestion  of  contributory  negligence,  it  most  be 
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borne  in  mind  that  this  is  purely  a  matter  of  defense,  which 
the  plaintiff  is  not  bound  to  negative  in  his  complaint;  also 
that^  constitute  an  assumption  of  risks  by  a  servant  it  is  not 
necessarily  enough  that  he  knew,  or  ought  to  have  known,  the 
actual  character  and  condition  of  the  defective  instrumen- 
talities furnished  for  his  use,  but  he  must  also  have  under- 
stood, or  by  the  exercise  of  ordinary  observation  ought  to  have 
understood,  the  risks  to  which  he  is  exposed  by  their  use;  Rm- 
sell  V.  Minn.  &  St.  Louis  Ry  Co,,  32  Minn.  230.  This  must 
be  det^mined  from  all  the  facts  and  circumstances  of  the 
case.  /Hence  a  court  could  not  say,  as  a  matter  of  law,  from 
the  allegations  of  a  complaint,  that  the  plaintiff  was  guilty  of 
contributory  negligence,  or  had  voluntarily  assumed  all  the 
risks  which  concurred  in  causing  his  injury,  unless  these  al- 
legations so  clearly  show  that  fact  that  there  could  be  no 
-seasonable  ground  for  different  minds  arriving  at  different 
.  conclusions  upon  the  question,  under  any  possible  evidence 
admissible  under  the  pleading. 

While  we  think  it  affirmatively  appears  from  the  complaint 
that  this  was  not  a  case  of  a  master  directing  a  servant  under 
a  pressing  emergency,  to  engage  in  some  extra-hazardous  work 
outside  of  that  which  he  had  contracted  to  perform,  but  a 
voluntary  change  of  work  on  part  of  the  latter,  yet  we  think 
the  complaint  does  not  affirmatively  show  any  such  conclusive 
state  of  facts  as  that  supposed.  We  are  therefore  of  opinion 
that  the  demurrer  should  have  Jseen  overruled,  and  the  de- 
fendants allowed  to  answer. 

Order  reversed. 


KaaiJosNcn  is  OfiDiNABiLT  QussnoN  iob  Jobt,  Imt  when  tha  facts  are 
nncoatroverted,  their  legal  effect  is  for  the  court:  Delaware  eie,  R.  JR.  Co.  v. 
Oadaw,  120  Pa.  St.  559;  6  Am.  St  Bep.  730,  and  note  732;  WilsM  ▼.  Louis- 
vOle  etc  R.  R,  Co.,  85  Ala.  269;  Chatham  ▼.  Jonea^  69  Tex.  744. 

StrtFionDTOT  OF  OoMPLAHfT  Allxoing  Ksqlioxnox:  O'Connor  v.  Railroad 
Oo.^  94  Mo.  150;  4  Am.  St.  Rep.  364;  Hammond  v.  Sehtoeiker,  112  Ind.  246; 
Oeorgia  Pae.  R.  R.  y.  Propst,  85  Ala.  203;  Railroad  Co,  v.  Barman,  83  Va. 
553. 

OoNTRiBUTORT  NsoLioiNOX  IS  Mattkr  OF  DxFXKSB,  and  the  burden  of 
proving  it  rests  upon  the  defendant:  LiUle  Rock  etc.  R  R.  Co.  y.  LfvereU,  48 
Ark.  333;  3  Am.  St.  Rep.  230,  and  see  note  240;  LiUle  Rod:  etc.  R.  R.  Co.  v. 
Bubanka,  48  Ark.  460;  3  Am.  St  Rep.  245;  BogenachMte  ▼.  8mUh,  84  Ky.  380. 

AflSUXFTIOS  BT  SkBVANT  OF  RiSBS  Ingidxmt  TO  SMPLOnOMT:  Wood" 
vfard  V.  Shrnnpp,  120  Pa.  St  458;  6  Am.  St  Rep.  716,  and  cases  collected  in 
note  719;  New  York  efc.  R.  R.  Co.  ▼.  Lyons,  119  Pa.  St  324;  CrimoeU  v.  RaU- 
way  Co.9  80  W.  Va.  798;  Craver  v.  ChrisUan,  86  Minn.  418;  LotdiuiUe  e«e. 
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H.  R.  Co,  V.  Qouter^  85  Tenn.  465.  The  aeirant  is  not  bound,  in  all  casos,  to 
inform  bimaelf  as  to  the  safety  of  the  premises  or  material  to  be  oaed,  aa  the 
master  may  have  superior  means  of  knowledge,  and  the  circnmstanoes  may 
authorize  the  servant  to  rely  upon  him  because  of  want  of  equal  opportunity: 
BogenadiulM  v.  Smith,  84  Ky.  330. 
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Vendor  and  Pubohaseb  —  Evidbnob.  —  Instruicbitt  Sst  Fobth  ik  Com- 
plaint, AcKNOWLEDonro  the  receipt  of  a  sum  of  money  in  part  payment 
of  a  certain  described  lot,  is  not  a  contract  for  the  sale  or  purchase  of 
land,  but  a  receipt  only,  subject  to  be  explained  and  supplements  by 
evidence  aliunde. 

Vendor  and  Purchaser  —  Reootbrt  Baok  of  Pttrchajse-monet  Paid 
BT  Purchaser.  —  Purchaser  of  land  under  a  parol  contract  for  the  sale 
thereof,  who  repudiates  the  contract,  and  refuses  to  fulfill,  is  not  enti- 
tled to  recover  an  installment  of  purchase-money  previously  paid  by 
him,  if  the  vendor  is  willing,  and  offers  to  perform  on  his  part»  notwith- 
standing the  contract  is  within  the  statute  of  frauds. 

Action  to  recover  back  money  paid  on  a  contract  for  the 
Bale  of  land.    The  facts  appear  in  the  opinion. 

D^Autremont  arid  Cheeseman^  for  the  appellants. 

'Wfhitej  Shannon^  and  Reynoldsy  for  the  respondent. 

Vanderburgh,  J.  The  receipt  set  forth  in  the  complaint  aa 
follows:  "  Received  of  F.  W.  McKinney  one  hundred  dollars 
in  part  payment  of  lot  seventy-six  (76),  block  thirty-two  (32), 
Duluth,  Minn.,  third  division,"  —  and  signed  by  defendant, 
was  open  to  explanation,  and  the  defendant  was  properly  per- 
mitted to  show  the  transactions  connected  with  it,  and  that  in 
the  matter  of  the  purchase  of  the  lot  the  plaintiffs  were  act- 
ing as  the  agents  of  a  third  party,  and  paid  the  money  for 
him.  It  is  not  a  contract  for  the  sale  or  purchase  of  land,  and 
it  is  subject  to  be  explained  and  supplemented  by  evidence 
aliunde.  It  is  simply  evidence  of  the  payment  of  the  sum  of 
money  specified  for  the  particular  object  named:  Eighmie  v. 
Taylor,  98  N.  Y.  288,  295;  FUHnB  v.  Whyland,  24  Id.  338; 
Ryan  v.  Ward,  48  Id.  204;  8  Am.  Rep.  639;  Barickman  ▼. 
KuykendaU,  6  Blackf.  21,  24. 

The  evidence  in  the  case  tended  to  show  that  plaintjflh  were 
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real  estate  brokers  at  Duluth,  and  on  or  about  the  eighteenth 
-day  of  June,  1886,  applied  to  appellant  to  purchase  the  lot  in 
-question,  obtained  his  terms,  and  agreed  by  parol  to  take  the 
lot  ut  the  price  named  by  him,  and  paid  him  one  hundred 
dollars,  and  took  the  receipt  referred  to;  that  this  was  done  in 
contemplation  of  the  purchase  of  the  lot  by  a  customer  pro- 
cured by  them,  one  Ch&pman,  with  whom  they  had  previously 
conferred,  and  who  was  expected  to  purchase  it.  Soon  after, 
the  parties  were  brought  together,  and  it  was  mutually  under- 
stood that  the  negotiations  for  the  purchase  were  made  for 
Chapman,  who  agreed  to  take  the  lot,  and  pay  the  price  indi- 
cated. Afterwards,  on  or  about  July  15,  1886,  plaintiffs  pre- 
pared a  deed  in  duo  form  running  to  Chapman,  and,  at  their 
instance,  it  was  executed  by  defendant  to  be  delivered  to  bim, 
and  left  with  them.  Chapman  subsequently  refused  abso- 
lutely to  take  the  deed,  and  complete  the  purchase,  though  he 
made  no  objection  to  the  title.  Defendant's  evidence  also 
tends  to  show  that  he  subsequently  applied  to  the  plaintiffs, 
and  that  they  refused  to  take  the  lot,  and  referred  defendant 
to  Chapman.  There  is  no  evidence  that  Chapman  at  any 
time  afterwards  offered  or  was  willing  to  pay  for  the  property, 
and  fulfill  the  agreement;  on  the  contrary,  he  finally  aban- 
doned and  repudiated  it  altogether;  and  it  also  expressly 
appears  by  the  testimony  of  the  plaintiff  McKinney,  who 
attended  to  the  matter  exclusively,  that  he  never  asked  for  a 
deed  for  himself,  or  offered  to  pay  the  purchase-money;  and 
it  does  not  appear  that,  after  he  disclosed  that  the  purchase 
was  made  for  Chapman,  he  made  any  claim  that  it  was  made 
for  himself.  The  evidence  also  shows  that  plaintiffs,  after 
Chapman  refused  the  deed,  sued  him  for  their  fees  and  ex- 
penses, including  the  one  hundred  dollars  in  question,  which 
they  alleged  was  advanced  and  expended  by  them  for  him  as 
his  agents  in  the  premises,  and  recovered  judgment  therefor. 
Upon  this  evidence  the  jury  were  entitled  to  find  that  the 
plaintiffs  were  the  agents  of  Chapman  in  the  negotiations, 
and  that  the  defendant  was  fully  warranted  in  treating  the 
latter  as  the  principal  in  the  transaction.  The  instructions 
upon  this  subject  given  by  the  court,  as  applied  to  the  evi- 
dence, were  substantially  correct. 

The  following  request  of  plaintiffs  was  refused:  ''  That  the 
defendant  putting  it  out  of  his  power  to  convey  the  lot  to  Mc- 
Kinney by  a  sale  of  the  same  to  the  church  society,  McKin- 
ney may  treat  the  contract  as  rescinded,  and  recover  back  the 
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money  paid  as  part  consideration."  But  if,  as  the  jury  might 
find,  and  doubtless  did  find,  McKinney  was  merely  a  broker 
negotiating  for  Chapman,  whom  he  put  forward  as  the  pur- 
chaser, he  has  no  right  now  to  change  his  position,  and  claim 
the  benefit  of  the  alleged  contract  for  himself.  But  this  in- 
struction was  improper  for  another  reason.  The  jury  might 
find,  upon  the  evidence,  not  only  that  defendant  was  not  in 
default,  and  that  Chapman  was,  and  had  forfeited  all  his 
rights  under  the  alleged  contract,  and  to  recover  any  moneys 
paid  thereunder,  but  there  is  evidence  tending  to  show,  also, 
a  refusal  on  the  part  of  the  plaintiffs  to  take  the  property 
themselves.  The  defendant  testifies,  and  it  is  not  contra- 
dicted: '^  I  went  to  plaintiff 's  office  four  or  five  times  to  see 
what  he  was  going  to  do  about  it."  And  after  Chapman  re- 
fused to  take  the  lot,  he  says:  "  I  went  to  plaintiff  and  asked 
him  if  he  was  going  to  take  that  lot.  He  said:  ^No;  I  have 
nothing  to  do  with  it.  Go  to  Chapman.'  This  was  three 
weeks  after  I  had  signed  that  deed.  McKinney  requested  me 
to  sign  the  deed  at  the  time.  I  went  then  to  close  it  up.  I 
signed  it  at  his  request."  And  there  was  no  subsequent  offer 
or  demand  by  the  plaintiffs.  It  is  true  that,  in  October  fol- 
lowing, the  defendant  sold  and  conveyed  the  lot  to  a  third 
party;  but  as  he  had  given  both  principal  and  agent  ample 
opportunity  to  take  it  under  the  agreement,  and,  as  the  evi- 
dence tends  to  show,  both  had  notified  them  of  their  refusal, 
and  the  contract  had  been  repudiated  by  them,  he  had  done 
all  that  was  reasonably  necessary  for  his  own  protection.  He 
was  not  obliged  to  hold  the  property  always,  but  mighty  as  he 
did,  dispose  of  it  after  a  reasonable  time. 

It  is  not  material  that  the  contract  was  by  parol,  and  within 
the  statute  of  frauds.  The  purchaser  cannot  recover  moneys 
paid  under  it  if  the  defendant  was  not  in  default.  It  was  not 
his  fault  that  it  was  not  fulfilled,  but  wholly  that  of  Chapman 
and  the  plaintiff.  Under  such  circumstances  the  installment 
ought  not,  ex  mquo  et  bonoj  to  be  recovered  back:  Plummer  v. 
Bucknanij  55  Me.  105;  Gray  v.  Chrayy  2  J.  J.  Marsh.  21;  Cough- 
lin  V.  Knowles,  7  Met.  57,  62;  39  Am.  Dec.  759;  Senneit  v. 
Shehariy  27  Minn.  328;  Ketchum  v.  EverUtm^  13  Johns.  359^ 
365;  7  Am.  Dec.  384. 

The  affidavits  disclosing  the  statements  and  admissions  of 
a  juror  subsequent  to  the  trial,  and  showing  prejudice  on  hi» 
part,  cannot  be  considered. 

Judgment  affirmed. 
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AonoN  WILL  VOT  Ln  to  Rbootbb  Ck>ifsn>ERATioN  Paid  upon  Oral 
AoBXBMBirr  for  the  pnrohase  of  Imnds,  if  the  yendor  is  willing  to  fulfill: 
Oahoapv.  Shields,  66  Mo.  313;  27  Am.  Rep.  351;  Ik^r.  WUmm,  83  Ind.  463; 
43  Am.  Rep.  76;  compare  £a»ib  t.  Smith,  61  Mioh.  643;  1  Am.  8t  Rep.  619. 

CoMTRACr  fOB  Salb  OF  Laiti)  ifUST  BiNB  BoTH  PABTin,  or  it  can  bind 
neither:  Atlee  v.  Bartholomew,  69  Wis.  43;  6  Am.  St.  Rep.  103;  and  see 
Cclem4m  t.  AppUfforth,  68  Md.  21;  6  Am.  St.  Rep.  417. 


Nicollet  National  Bank  v.  City  Bank. 

[88  MiNKBflOTA,  85.  J 

Statctbs. — Whbbb  Lboislatitrb  of  One  Statb  Adopts  Statutb  of 
AiroTHEH  State,  the  constraction  of  which  has  been  jadicially  deter* 
mined  in  the  latter,  a  presumption  arises,  to  be  considered  in  connection 
with  other  principles  of  construction,  that  the  legislature  intended  to 
adopt  the  statute  with  that  settled  construction. 

Bahkb  Ain>  Bakkiko.  —  Minvbsota  Act  of  1881,  prohibiting  any  banking 
corporation  created  under  the  laws  of  that  state  from  making  loans  or 
discounts  on  the  security  of  the  shares  of  its  own  capital  stock,  is 
effectual  to  prerent  such  corporation  from  having  a  lien  upon  the  stock, 
as  security  for  such  a  loan  or  discount  made  subsequent  to  that  enact- 
ment»  notwithstanding  a  by-law  of  the  corporation  adopted  prior  to  that 
statute  had  provided  for  such  a  lien. 

Ai/FBOVOH  Sharks  of  Stock  in  Banking  Oobporation  abb  bt  Statute 
Made  Transferable  only  on  the  books  of  the  bank,  yet  as  between  the 
immediate  parties  an  assignment  without  such  transfer  is  effectual,  and 
will  be  recognized  and  enforced,  at  least  in  equity,  as  against  all  parties 
not  showing  a  superior  right. 

AmoNMENT  BT  STOCKHOLDER  OF  SHARES  OF  Banx  Stock,  made  foF  the 
purpose  of  collateral  security,  and  although  made  without  a  traosCsr  on 
the  books  of  the  bank,  as  required,  is  effectual  as  against  the  bank, 
asserting  a  lien  for  a  debt  of  the  stockholder,  coutrary  to  the  provisions 
of  statute;  and  the  refusal  of  the  bank,  because  of  such  asserted  lien, 
to  make  the  proper  transfer  on  its  books,  subjects  it  to  liability  to  the 
assignee  in  an  action  for  damages  as  for  the  conversion  of  the  stock. 

Attachment  of  Shares  of  Bank  Stock  by  Bank,  after  notice  of  an 
assignment  of  the  shares,  made  without  a  transfer  on  the  books  of  the 
bank,  is  ineffectual  to  defeat  the  prior  right  of  the  assignee. 

Smith  and  Reed^  for  the  appellant. 

WoodSy  HahUy  and  Kingman^  for  the  respondent. 

Dickinson,  J.  The  defendant,  a  banking  corporation  created 
tinder  the  laws  of  this  state,  adopted  a  by-law  in  1872,  em- 
bracing the  provisions  that  no  transfer  of  the  stock  should  be 
made,  without  the  consent  of  the  directors,  by  any  stock- 
holder who  should  be  liable  to  the  bank,  either  as  principal 
debtor,  or  otherwise,  and  that  stock  should  be  assignable  only 
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on  the  books  of  the  bank.  In  1884,  the  defendant  bank 
issued  to  one  Kelley  stock  certificates,  which  bore  upon  their 
face  the  statement  that  the  stock  was  transferable  only  on  the 
books  of  the  bank,  and  that  it  was  not  transferable  by  any 
stockholder  liable  to  the  bank  as  principal  debtor,  or  other- 
wise, without  consent  of  the  board  of  directors.  In  1886, 
Kelley,  who  was  then  indebted  to  the  defendant  bank,  with- 
out the  consent  of  the  defendant's  directors,  assigned  and 
delivered  to  the  plaintiflF  his  stock  certificates  as  security  for 
a  debt  then  contracted.  This  debt  being  still  unpaid,  the 
plaintiff  notified  the  defendant  of  the  indebtedness  and  as- 
signment. After  this  the  defendant,  in  an  action  against 
Kelley  upon  his  indebtedness,  attached  the  interest  of  Kelley 
in  this  stock;  after  which  the  plaintiff,  producing  to  the 
defendant  and  offering  to  surrender  the  stock  certificates, 
demanded  that  the  proper  transfer  be  made  on  the  books  of 
the  bank,  which. was  refused.  This  action  was  then  com- 
menced to  recover  the  value  of  the  stock. 

The  defendant  asserts  a  lien  upon  the  stock  for  the  indebt- 
edness of  Kelley,  and  claims  that  whatever  rights  the  plaintiff 
acquired  by  the  assignment  or  pledge  were  subject  to  that 
lien.  It  is  asserted  that  the  by-law,  in  terms  charging  the 
stock  with  a  lien  in  such  cases,  was  authorized  by  the  statute 
in  force  at  the  time  the  by-law  was  adopted.  This  law  (Gren. 
Stats.  1878,  c.  33,  sec.  14)  was  as  follows:  "The  shares  in  such 
bank  are  personal  property,  and  transferable  on  the  books  of 
the  bank  in  such  manner  as  may  be  agreed  upon  in  the  arti- 
cles organizing  such  bank,  or  prescribed  in  its  by-laws;  and 
every  person  becoming  a  stockholder  therein  shall,  in  propor- 
tion to  his  interest,  succeed  to  all  the  rights  and  be  subject  to 
all  the  liabilities  of  prior  stockholders."  In  view  of  the  con- 
struction and  effect  which  must  be  given  to  a  later  enactment 
(Laws  1881,  c.  77),  which  was  passed  before  the  issuing  of 
this  stock  to  Kelley,  we  deem  it  unnecessary  to  determine 
what,  independently  of  this  later  act,  might  have  been  the 
force  of  the  earlier  statute,  and  of  the  by-law  referred  to. 

By  the  act  of  1881,  a  new  section  was  added  to  the  prior 
banking  law,  designated  section  48,  which  is:  "  No  association 
shall  make  any  loan  or  discount  on  the  security  of  the  shares 
of  its  own  capital  stock,  nor  be  the  purchaser  or  holder  of  any 
such  shares,  unless  such  security  or  purchase  shall  be  neces- 
sary to  prevent  loss  upon  a  debt  previously  contracted  in  good 
faith;    and  stock  so   purchased  or  acquired    shall,  within 
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six  (6)  moDths  from  the  time  of  its  purchase,  be  sold  or 
disposed  of  at  public  or  private  sale."    This  is  an  exact  tran* 
script  from  section  35  of  the  national  banking  act  of  June  8, 
1864  (13  U.  S.  Stats,  at  Large,  110;  U.  S.  R.  S.,  sec.  5201), 
and  was  undoubtedly  intended  to  be,  as  it  is,  a  copy  of  that 
part  of  the  congressional  act.     More  than  ten  years  before  we 
thus  incorporated  this  provision  in  our  statute,  the  federal 
statute  had  been  authoritatively  construed  by  the  supreme 
court  of  the  United  States  in  Bank  v.  Lanier^  11  Wall.  369. 
It  was  there  held  that  a  pledge  of  stock  to  a  bank  by  a  stock- 
holder as  security  for  obligations  in  the  nature  of  a  debt  was 
a  violation  of  the  thirty-fifth  section  of  the  act  of  1864.     It 
was  also  considered  by  the  court  that  the  claim  of  the  bank 
of  a  lien  upon  the  stock,  apart  from  any  special  agreement, 
was  also  opposed  to  the  law  of  1864,  although  a  by-law,  au- 
thorized by  the  act  of  1863,  under  which  the  bank  had  been 
organized  (but  which  was  repealed  by  the  act  of  1864),  pro- 
vided for  such  a  lien.    Again,  in  1873,  in  Bullard  v.  Bank^  18 
Id.  589,  it  was  decided,  following  Bank  v.  Lanier^  supra,  that  a 
national  bank  organized  under  the  act  of  1864  could  not  ac- 
quire a  valid  lien  upon  the  shares  of  its   stockholders  for 
money  loaned,  even  by  express  provision  therefor  in  its  arti- 
cles of  association  and   its  by-laws.     This,  as  the  opinion 
shows,  was  deemed  to  be  within  the  prohibition  of  the  thirty- 
fifth  section  of  the  act.    In  1871  and  1874,  the  courts  of  New 
York,  Maine,  and  Kentucky  were  called  upon  to  follow  these 
decisions  of  the  supreme  court  of  the  United  States  as  to  the 
effect  of  section  85  of  the  act  of  1864:  Conklin  v.  Second  Nat. 
Bank,  45  N.  Y.  655;  Hagar  v.  Union  Nat.  Bank,  63  Me.  509; 
Second  Nat.  Bank  v.  Nat.  State  Bank,  10  Bush,  367.    It  is 
further  to  be  noted  that  section  12  of  the  congressional  act  of 
1864  contains,  in  substance,  the  same  provisions  as  section  14 
of  our  general   statutes  above  cited,  and  upon   which   the 
defendant  places  some  reliance. 

It  is  a  well-recognized  principle  that,  where  a  statute,  the 
construction  of  which  has  been  judicially  determined,  has 
been  adopted  into  the  statute  law  of  another  state,  a  presump- 
tion arises,  which,  however,  should  be  considered  in  connec- 
tion with  other  principles  of  construction,  that  the  legislature 
adopted  the  statute  with  that  settled  construction:  In  re  St, 
Paul  &  N.  P.  Ry  Co.,  37  Minn.  164;  Cooley's  Constitutional 
Limitations,  52,  and  cases  cited.  There  is  no  reason  in  the 
circamstancea  of  this  case  to  oppose  the  applicability  of  this 
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rule  of  construction,  or  to  weaken  its  force.  But  even  without 
regard  to  this,  it  seems  to  us  impossible  to  place  any  other 
construction  upon  the  act  of  1881  than  that  which  gives  to  it 
the  effect  of  prohibiting  a  bank  from  loaning  money  to  a  stock- 
holder upon  the  security  of  its  own  capital  stock.  To  make 
Fuch  a  loan,  upon  an  express  agreement  that  the  stock  should 
be  held  as  security,  would  be  plainly  opposed  to  the  statute. 
In  the  absence  of  such  a  special  agreement,  it  would  be 
equally  opposed  to  the  letter  and  spirit  of  the  act  that  the 
bank  should  have  a  lien  upon  the  stock,  as  security  for  such  a 
loan,  by  force  of  any  by-law  adopted  by  it,  or  by  legal  impli- 
cation. 

It  was  within  the  power  of  the  legislature,  by  general  law, 
to  declare  such  a  prohibition,  which  should  be  effectual  as  to 
future  transactions,  notwithstanding  any  regulation  or  by-law 
of  the  corporation  to  the  contrary.  The  matter  in  question  is  one 
of  public  concern,  affecting  the  permanent  solvency  of  bank- 
ing corporations,  created  as  well  to  subserve  public  interests 
as  for  the  benefit  of  the  members  {Bank  v.  Lanier,  supra) ;  and 
the  manner  in  which  they  may  conduct  their  business  is  not 
beyond  such  legislative  control  as  may  be  necessary  for  the 
protection  of  the  public.  The  by-law  alone  was  ineffectual  to 
oppose  proper  legislative  control,  by  general  law,  and  as  to  fu- 
ture transactions.  To  justify  construing  a  statute  for  the  crea- 
tion of  corporations  as  authorizing  the  adoption  of  by-laws  of 
such  a  nature  as  to  place  the  control  of  matters  of  public  con- 
cern wholly  within  the  power  of  the  corporation,  and  exclud- 
ing the  future  exercise  of  ordinary  legislative  functions,  would 
at  least  require  language  admitting  of  no  other  reasonable 
meaning.  The  provision  in  section  14  of  the  statute  above 
recited,  authorizing  corporations  to  prescribe  by  by-law  the 
manner  of  transferring  stock,  does  not  involve  any  such  bar- 
gaining away,  or  self-deprivation  of  legislative  authority. 

The  assignment  to  the  plaintiff,  without  a  transfer  on  the 
books  of  the  bank,  did  not  constitute  a  complete  transfer  in 
merely  legal  contemplation,  so  as  to  effect  an  actual  substita- 
tion  of  share-holders  binding  upon  the  corporation.  But-,  as 
between  the  immediate  parties  to  the  transaction,  the  assign- 
ment was  effectual,  and  would  be  recognized  and  enforced, 
at  least  in  equity,  as  against  all  parties  not  showing  a  superior 
right:  Baldwin  v.  Canfield,  26  Minn.  43;  Black  v.  Zacharie,  3 
How.  483,  613;  Broadway  Bank  v.  McElrath,  13  N.  J.  Eq.  24; 
Dickinsan  v.  Central  Nat.  Bank,  129  Mass.  279;  87  Am.  Rep. 
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551;  Cuahman  y.  Thayer  Mfg.  Co.y  76  N.  Y.  365;  32  Am.  Rep. 
515.  Tbe  asserted  lien  of  the  defendant  upon  the  stock,  being 
illegal,  did  not  oppose  the  acquisition  by  the  plaintiff  of  the 
rights  here  asserted. 

The  prior  claim  of  the  plaintiff  must  be  allov^ed  to  prevail 
over  the  attachment  of  the  defendant,  the  latter  having  actual 
notice  of  the  facts:  1  Morawetz  on  Corporations,  2d  ed.,  sees. 
196-199,  and  cases  cited;  Jones  on  Pledges,  179.  What  would 
be  the  result  if  there  had  been  no  such  notice,  it  is  unneces- 
ary  to  consider. 

Although  the  assignment  to  the  plaintiff  was  for  the  purpose 
of  collateral  security,  the  plaintiff  was  entitled  to  have  the 
same  entered  on  the  books  of  the  bank:  Cook  on  Stocks,  sec. 
466,  and  cases  cited;  Colebrooke  on  Collateral  Securities,  sec. 
273. 

The  refusal  of  the  defendant  to  make  the  proper  entry  on  its 
Vx>ks,  upon  an  unjustifiable  assertion  of  a  superior  lien  upon 
the  stock  in  its  own  favor,  subjected  it  to  liability  in  an  action 
for  damages,  and  under  such  circumstances  the  value  of  the 
«tock  affords  the  measure  of  the  recovery:  1  Morawetz  on  Cor- 
porations,  sec.  217;  Cook  on  Stocks,  sees.  576,  581;  Kortright  v. 
Buffalo  Commercial  Bank,  20  Wend.  91;  22  Id.  348;  34  Am.  Dec. 
317;  Blanchard  v.  Dedham  Gas  Light  Co.,  12  Gray,  213;  SargerU 
V.  Franklin  Ins.  Co.,  8  Pick.  90;  19  Am.  Dec.  306;  Wyman  v. 
Am.  Powder  Co,,  8  Cush.  168;  Pinkerton  v.  Mancliester  &  L. 
Railroad,  42  N.  H.  424;  German  Union  Building  Ass^nv.  Send* 
meyer,  50  Pa.  St.  67;  Baltimore  etc.  Ry  Co.  v.  Sewell,  85  Md. 
238;  6  Am.  Rep.  402;  Bank  of  America  v.  McNeil,  10  Bush,  64; 
McMurrich  v.  Bond  Head  Harbor  Co.,  9  U.  C.  Q.  B.  333.  See 
also  Baker  v.  Marshall,  15  Minn.  136,  177. 

The  rights  of  the  plaintiff  in  making  the  pledged  securities 
available  were  not  confined  to  a  sale  of  the  stock,  encumbered 
as  it  was  by  the  refusal  of  the  bank  to  complete  the  transfer 
to  the  plaintiff. 

Judgment  affirmed. 

Whim  Statutb  has  Riobivsd  Known  josm  Authobitativi  Judicial 
CoNflTBUcnoN,  and  is  sabetantially  re-enaotad,  the  legislature  is  presamed 
to  adopt  such  constraotioii:  Wooi»ey  v.  Cade^  54  Ala.  378;  25  Am.  Rep. 
711. 

Lboal  Titli  to  Shares  or  Corporatx  Stock,  Assiqnabli  onlt  on 

Books  07  Cobforation,  does  not  pass  by  an  assignment  of  the  shares  which 

is  neither  made  nor  recorded  on  the  hooks  of  the  corporation:  L^ipiU  t.  Am. 

Wood  Papmr  Co.,  15  B.  L  141;  2  Am.  St.  Bap.  S8e»  and  note  801.    Bot  no 
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record  is  required  to  perfect  the  transfer  of  stock,  unless  so  provided  by  th*^ 
charter  or  by-laws  of  the  corporation:  8ayle»  ▼.  Aitef,  15  R.  I.  342. 

Attachment  of  Stock  without  Notiob  of  A88I0Nmert  Tasks  Pukb- 
DBNCB  THBREOYBR,  when  the  assignment  is  not  perfected  on  the  books  of  the 
corporation:  Fort  MadUon  Luwher  Co,  ▼.  BcUaman  Bank^  71  lowa^  270;  GO- 
AnL  Rep.  7d9;  Tow^f  y.  8oiUh  Tredegar  From  Co.,  85  Tenn.  189;  4  Am.  St. 
Rep.  752. 


Sawyer  v.  Minneapolis  and  St.  Louis  R'y  Co. 

rSS  MlllHBSOTA,  108.1 
BaUiBOADS  — KON-LIABILITT  FOR  InJURT  TO  BmPLOTBB  OF  AmOTHBB   CoM- 

PANT.  — The  plaintiff  was  injured  by  reason  of  a  defect  in  one  of  the  de- 
fendants freight-cars,  but  at  the  time  of  the  injury  was  not  in  the 
defendant's  service,  but  in  that  of  another  company  then  using  the  car 
in  its  own  business.  The  car  had  been  sent  over  the  road  of  the  latter 
company,  which  connects  with  that  of  the  defendant,  consigned  tea 
point  in  another  state;  but  on  its  return  it  was  transferred  beyond  the 
point  of  junction  at  which  it  should  have  been  retomed  to  the  defendant, 
and  was  loaded  with  freight  consigned  to  a  distant  point  on  such  connect- 
ing road.  The  plaintiff  was  injured  while  attempting  to  ascend  the  lad- 
der of  the  car,  a  round  of  which  was  defectiyely  attached.  Under  thia 
state  of  facts,  the  defendant  owed  the  plaintiff  no  duty  in  respect  to  the 
condition  of  the  car  growing  out  of  contract,  or  otherwise,  and  conld  net 
be  held  liable  in  this  action  for  the  injury  so  sustained  by  the  plaintiff. 

Action  for  the  recovery  of  damages  for  injuries  sustained  by 
reason  of  a  defect  in  one  of  the  defendant's  fireight-cars.  The 
tkcts  appear  in  the  opinion.  The  plaintiff  appealed  from  an 
order  granting  a  new  trial. 

Luak  and  Bunuy  for  the  appellant. 
B.  S.  LewiSj  for  the  respondent. 

Vakderburqh,  J.  One  of  defendant's  cars  was  loaded  with 
plaster  at  Fort  Dodge,  Iowa,  and  transported  over  its  line  Uy 
Waseca,  in  this  state,  a  point  of  junction  with  the  Winona  and 
St.  Peter  railroad.  It  was  consigned  to  Alma  Centre,  in  Wis- 
consin, a  station  on  the  Green  Bay  railroad,  and  was  there- 
upon transferred  and  taken  over  the  two  last-named  roads  to 
its  place  of  destination.  On  its  return  trip  it  was  reloaded 
with  freight  (emigrant  movables),  and  consigned  to  Huron, 
Dakota,  over  the  Winona  and  St.  Peter  railroad  and  Chicago 
and  Northwestern  road.  The  car  was  sent  out  from  Waseca, 
March  15,  1886,  and  passed  through  the  same  place  on  its  re- 
turn, April  8th.  Huron  is  260  miles  west  of  Waseca.  The 
car  arrived  at  Tracy,  a  point  on  the  Winona  and  St.  Peter  road, 
136  miles  west  of  Waseca,  on  the  evening  of  the  last-named 
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day.  Winona,  Waseca,  and  Tracy  are  division  stations,  where 
trains  are  made  np,  and  cars  inspected,  and  repairs  made.  A 
new  train  was  made  up  at  Tracy  for  Huron,  including  the  car 
in  question,  and  the  same  evening  the  plaintiff,  a  brakeman' 
in  the  employ  of  the  Chicago  and  Northwestern  Railroad  Com- 
pany, was  injured  while  attempting  to  ascend  the  ladder  of 
the  car.  As  he  took  hold  of  the  second  round,  it  pulled  off, 
and  he  was  thrown  between  the  cars  and  seriously  hurt.  The 
car  was  repaired  and  returned  empty,  billed  from  '*  Huron  to 
Winona,"  but  stopped  at  Waseca  on  April  13th,  and  was  then 
returned  to  the  defendant.  The  evidence  tends  to  prove  that 
the  round  which  broke  loose  had  not  been  Eecurely  or  properly 
attached  to  the  body  of  the  car,  and  that  apparently  when  re- 
paired, it  had  been  fastened  with  a  screw,  which  was  fixed  in 
or  beside  a  piece  of  wood,  which  in  process  of  time  ceased  to 
hold  it  firmly,  and  the  ladder  had  become  unsafe. 

At  the  time  of  the  accident,  it  is  clear  that  the  car  was  not 
in  the  service  of  the  defendant.  There  is  no  evidence  that  its 
use  beyond  and  west  of  Waseca  was  authorized  by  defendant. 
And  though  railway  companies,  for  convenience  or  by  reason 
of  the  urgency  of  their  business,  not  unfrequently  make  such 
use  of  foreign  cars,  or  cars  firom  connecting  lines  belonging  to 
other  companies,  when  they  get  possession  of  them,  yet  the 
evidence  fails  to  show  any  general  custom  from  which  an  au- 
thority can  be  implied  to  retain  or  divert  such  cars  to  a  special 
or  general  use  in  their  own  business,  further  than  is  necessary 
or  proper  on  their  return  to  the  place  or  point  of  junction 
whence  they  may  have  been  taken.  The  evidence  shows  that 
while,  from  the  nature  of  the  case,  it  is  dijficult  to  prevent 
such  use  of  cars,  yet  that  the  owners  object  to  it,  and  that  it  is 
considered  "  an  abuse  of  a  car  "  to  retain  it  and  use  it  in  the 
business  of  the  bailee  on  its  own  lines  further  than  is  rea- 
sonably necessary  in  returning  it.  If  the  defendant  had  sea- 
sonably regained  control  of  the  car,  it  may  be  presumed  that 
it  would  have  inspected  and  repaired  the  same  in  due  course. 
It  is  evident  that  its  liability  could  not  continue  indefinitely 
for  defects  which  might  be  developed  from  the  faulty  con- 
struction of  cars  kept  out  of  its  use. 

At  the  time  of  the  accident,  the  car  was  under  the  manage- 
ment and  control  of  the  company  operating  it,  and  not  of  the 
defendant.  It  did  not  come  to  the  hands  of  the  plaintiff 
through  the  agency  or  by  the  authority  of  the  defendant,  and 
there  is  no  privity  between  them.     It  owed  him  no  duty 
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growing  out  of  contract,  and  was  not  bound  to  furnish  him 
safe  instrumentalities.  As  to  the  defendant,  the  plaintiff  was 
a  mere  stranger:  WinUrbottom  v.  Wright^  10  Mees.  A  W.  109; 
Loop  V.  Litchfield,  42  N.  Y.  851,  358;  1  Am.  Rep.  643;  Thomp- 
son on  Negligence,  227,  237. 

There  is  a  class  of  actions  in  tort  which  are  maintained  on 
the  ground  that  the  wrongful  acts  or  omissions  on  the  part  of 
the  defendant  are  such  as  are  in  themselves  imminently  dan- 
gerous to  others,  and  from  which  a  general  liability  arises  to 
any  one  for  injuries  which  can  be  traced  as  the  natural  and 
probable  consequences  of  such  acts:  Thomas  v.  Winchevter^  6 
N.  Y.  397,  402;  57  Am.  Dec.  455,  and  cases  cited;  Smith  ▼. 
New  York  etc.  R.  R,  Co.,  19  N.  Y.  127;  75  Am.  Dec.  305.  But 
this  case  evidently  does  not  belong  to  that  class,  and  the  de- 
fendant owed  no  such  general  duty  to  the  plaintiff,  or  others 
not  in  privity  with  it:  Kahl  v.  Love,  37  N.  J.  L.  5;  Longm^id  v. 
Holliday,  6  Ex.  761;  CollU  v.  Selden,  L.  R.  3  Com.  P.  495.  The 
liability  of  the  defendant  in  respect  to  the  conditon  of  its  cars 
did  not  extend  beyond  those  to  whom  it  owed  some  duty  by 
reason  of  its  relation  to  them  as  master,  employer,  or  carrier. 
Any  other  rule  would  be  found  impracticable  of  application  in 
ordinary  business  operations:  ThomoB  v.  Winchester^  Kahl  v. 
Love,  Bwpra.    A  new  trial  was  properly  granted. 

Order  affirmed.  

To  Establish  LiABn^irr  or  Dm  Person  for  Neolioencs  of  Ahothes, 
the  relation  of  master  and  senrant  must  be  abown  to  exist  between  them: 
Pabner  v.  VilJage  </  8i.  Albans,  SO  Yt  427;  6  Am.  St  Rep.  125,  and  eases 
collected  in  note  133. 

LiABiuTT  OF  Lessor  of  Raoboad  fob  Nequoirob  of  LBassB:  NmgaU 
T.  Bailroad  Co.,  80  Me.  62;  6  Am.  St.  Bep.  161,  and  note  102. 


In  bb  Gunninqham. 

[88  mikmbsota,  169.j 

Bevogatioii  of  Will  mat  be  Established  bt  Pbovino  a  Subsequsmt 
Wjll  containing  a  clause  revoking  all  former  wills,  althoogb  tbe  later 
viU  bas  been  loet  or  destroyed,  and  no  part  of  its  contents  other  tiuM 
the  clause  of  revocation  can  be  proved. 

BrmsNCE  to  Offosb  thb  Probate  of  a  Will  may  consist  of  proof  of  a 
revocatory  clanse  in  a  later  will  which  has  been  lost  or  dettrojed, 
can  never  be  establisbed  as  a  will  so  as  to  be  admitted  to  probttlab 

KeUogg  and  EaUm,  for  the  appellant. 
OJuiri$$  C.  WUlsorij  for  the  respondeDts. 
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DicKiNSONy  J.  A  will  of  Robert  Cunningham,  executed  in 
1877,  having  been  offered  for  probate  in  the  probate  court  of 
Olmsted  County,  was,  upon  proper  proceedings  in  that  court, 
allowed  as  the  last  will  and  testament  of  the  deceased.  The 
contestants,  Rachel  C.  Somerville  and  others,  who  had  op- 
posed the  probate  of  the  will,  appealed  to  the  district  court. 
Upon  the  trial  of  the  appeal  in  that  court,  after  the  proponent 
had  shown  the  execution  of  the  will,  the  contestants  intro- 
duced evidence,  which  was  received  against  the  proponent's 
objections,  of  the  execution  of  a  later  will,  executed  in  1884, 
and  containing  a  clause  expressly  revoking  all  former  wills. 
The  court,  finding  that  the  execution  of  this  later  will  had 
been  established  by  the  evidence,  and  that  the  will  of  1877 
had  been  thereby  revoked,  reversed  the  determination  of  the 
probate  court;  whereupon  judgment  was  entered  declaring  the 
earlier  will  to  have  been  revoked  by  the  later,  and  that  it 
was  not  the  last  will  and  testament  of  the  deceased.  The 
proponent  appealed  to  this  court. 

The  later  will  of  1884  was  destroyed  by  the  testator  at  a 
subsequent  date;  but  at  that  time  the  testator  was  not  men- 
tally competent  to  make  or  revoke  a  will,  so  that  his  act  was 
in  a  legal  point  of  view  ineffectual.  Assuming,  what  the  evi- 
dence tended  to  disclose,  that  the  contents  of  the  later  will  in 
respect  to  the  disposition  of  the  property  of  the  testator  were 
unknown,  and  could  not  be  fully  established,  the  preliminary 
question  is  suggested  whether,  in  such  a  case,  the  revocatory 
claube  alone  being  shown,  that  would  be  effectual  as  a  revoca- 
tion of  the  former  will,  or  would  that  clause  fail  to  have  effect 
because  the  will  could  not  be  executed  in  the  disposition  of 
the  estate?  It  may,  of  course,  be  that  the  testator  would  not 
have  revoked  a  former  will  except  for  the  purpose  of  having 
his  intentions  as  to  his  property  as  declared  in  the  later  will 
carried  into  effect.  But  the  speculations  of  a  court  as  to  the 
undisclosed  reasons  and  the  full  purposes  of  the  testator  can- 
not be  allowed  to  control,  as  against  the  certain,  unequivocal 
act  and  declaration  of  the  testator,  whereby  he  did  revoke,  as 
he  had  a  right  to.  Such  a  revocation  is  in  general  effectual, 
although  the  will  cannot  otherwise  be  executed:  Com.  Dig., 
tit.  Estates  by  Devise,  Revocation,  F,  1;  Quinn  v.  Butler j  L.  R. 
6  Eq.  225;  Tapper  v.  Tupper^  1  Kay  &  J.  665;  Wallia  v.  WaUis, 
114  Mass.  610;  Jones  v.  Murphy,  8  Watts  &  S.  275-300;  Price 
v.  Maxwdl^  28  Pa.  St.  23;  Hairston  v.  Hairaton^  80  Miss.  276; 
Oosaett  V.  WeatheHy^  5  Jones  Eq.  46;  James  v.  Marvin^  8  Conn. 
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576.  There  are  Bome  limitations  to  this  rule,  which  are  not 
applicable  here,  since  this  will  was  properly  executed,  and,  so 
far  as  appears,  capable  of  being  legally  carried  into  effect 
according  to  its  terms,  were  it  not  for  the  uncertainty  in 
respect  thereto  arising  from  its  subsequent  destruction. 

But  the  point  more  strenuously  urged  is,  that  the  evidence 
of  the  execution  of  the  later  wiU,  with  its  revocatory  clause, 
was  inadmissible  to  oppose  the  probate  of  the  former  will,  for 
the  reason  that  the  revocatory  writing  had  never  been  estab- 
lished as  a  will  by  the  probate  court.  This  position  is  Rup> 
ported  by  some  decisions  and  dicta  in  Massachusetts:  Laufjkton 
V.  AtHns^  1  Pick.  535;  Siickney  v.  Hammond^  138  Mass.  116; 
Sewall  V.  Bobbins,  139  Id.  164.  But  the  general  rule  in  that 
state,  excluding  such  evidence,  is  deemed  inapplicable  when 
the  later  will  is  itself  incapable  of  being  admitted  to  probate 
by  reason  of  its  having  been  lost  or  destroyed,  so  that  its 
whole  contents  cannot  be  clearly  proved.  In  such  case,  the 
revocatory  clause  being  shown,  it  is  admissible  in  evidence  in 
opposition  to  the  probate  of  a  former  will:  WaUia  v.  TTaSta, 
114  Mass.  510.  Other  courts  have  held  to  the  admissibilitj 
of  such  evidence  without  qualification:  Nelson  v.  MeOiffertj  3 
Barb.  Ch.  158,  164;  49  Am.  Dec.  170;  Stevens  v.  -Hope,  62 
Mich.  65;  Barhsdale  v.  Hopkins,  23  Ga.  832;  Rudy  v.  Ulrich^ 
69  Pa.  St.  177;  8  Am.  Rep.  238. 

In  accordance  with  the  weight  of  authority,  and  as  is  con* 
sidered  by  the  majority  of  the  court  with  the  better  reason, 
we  hold  this  evidence  to  have  been  competent  in  proof  of  an 
act  of  revocation.  The  testator  might  effectually  revoke  his 
former  will  by  a  writing  so  declaring,  and  executed  as  this 
instrument  was  executed  (Gen.  Stats.  1878,  c.  47,  sec.  9),  as 
he  might  also  by  other  means.  According  to  almost  all  of  the 
authorities  in  Massachusetts,  as  well  as  elsewhere,  such  an 
instrument,  its  proper  execution  being  shown,  would  be 
equally  valid  as  a  revocation,  whether  it  might  or  might  not 
(by  reason  of  its  contents  being  unprovable)  be  allowed  as  a 
will  disposing  of  the  estate.  We  are  unable  to  recoguize  any 
reason  for  the  rule  that  such  an  act  of  revocation  is  not  com- 
petent evidence  (upon  the  issue  whether  a  prior  instrument 
offered  for  probate  was  still  in  force  as  the  testator's  will  at 
the  time  of  his  death)  until,  if  it  be  capable  of  having  effect 
as  a  will,  it  be  first  allowed  as  such  in  the  probate  court. 
Whatever  may  be  said  as  to  the  expediency  of  a  court  pro* 
ceeding  with  Uie  trial  of  the  issue  presented  by  the  propound* 
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ing  of  an  instrument  for  probate  when  it  is  discovered  that  a 
later  instrument  has  been  executed  which  ought  to  be  sub- 
mitted for  probate,  it  is  considered  that  the  later  revocatory 
"will  (its  proper  execution  being  shown)  is  not  subject  to  the 
objection  that  as  evidence  it  is  incompetent,  irrelevanti  or  im« 
material. 

The  case  shows  no  other  substantial  grounds  for  the  assign- 
ments of  error,  and  the  judgment  is  affirmed. 


Will  oannot  bi  ADMirrKD  to  Pbobatx,  if  there  is  proof  that  a  later 
will  was  ezecated,  oontaining  a  daose  revoking  the  former  one,  although  the 
later  will  has  not  been,  and  oannot  be,  admitted  to  probate,  because  no  evi- 
dence of  its  contents  can  be  produced  other  than  the  revocatory  clause:  ^e^ 
mm  V.  MeOiffert,  3  Barb.  Ch.  158;  49  Am.  Dec.  170. 

RivooATioir  OF  Will,  What  is:  Note  to  Oain$  v.  Oama,  12  Am.  Dee. 
877-380;  and  note  to  Pidbau  v.  Davii,  45  Am.  Rep.  842-344. 


ROSBNBAUM  V.    St.  PaUL  AND  DuLUTH  B.  B.  Co- 

[88  MlHHasOTA,  178.  J 

ComfOH  Cabbikbs. — PBBSUMFnon  of  Law  is,  that  Pkbsok  Rmnro  on 
CoKSTBUOTiON  Thadi,  bt  PiBMissiON  of  an  employee  of  a  railway  com- 
pany, is  not  lawfully  thereon;  but  this  presumption  may  be  overcome  by 
special  circumstances,  pa  where,  for  instance,  the  company  is  in  the  habit 
of  allowing  its  employees  to  ride  on  such  trains  to  and  from  their  woA 
or  their  homes. 

PntSQV  BxDiNo  ON  CoirsTRTrcnoN  Tbain  u  Dbsmxd  to  Ooksxht  to  and 
to  accept  all  the  usual  incidents  to  such  a  train  running  over  a  side- 
track constructed  in  the  usual  way.  But  if,  through  failure  of  the  com« 
pany  to  spike  the  rails,  or  neglect  to  keep  the  track  in  suitable  repair  for 
the  temporary  purposes  for  which  it  was  constructed  and  used,  an  injury 
oocnra  to  one  lawfully  on  the  train,  without  fault  on  his  part,  he  may 
reoover. 

AcnoN  for  damages  for  personal  injuries  sustained  in  the 
defendant's  service.  The  material  facts  appear  in  the  opin- 
ion.* The  defendant  appealed  from  an  order  refusing  a  new 
trial. 

James  Smithj  Jr.^  and  O'Brien  and  O'Brien^  for  the  appellant. 

Propping  and  Markham,  for  the  respondent. 

Vandkbburgh,  J.  1.  The  presumption  of  law  is,  that  per- 
sons riding  on  construction  trains,  and  not  employed  in  actual 
service  thereon,  or  in  connection  therewith,  are  not  lawfully 
there,  and  if  permitted  to  be  there  by  the  employees  of  the 
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company,  the  presumption  is  against  their  authority  to  bind 
the  company:  Waterhury  v.  New  York  etc.  R.  R.  Co,j  17  Fed. 
Rep.  671;  Prince  v.  International  etc.  Ry  Co.j  64  Tex.  144.  But 
this  presumption  may  be  overcome  by  special  circumstances, 
as  where,  for  instance,  the  company  is  in  the  habit  of  allowing 
its  employees  to  ride  on  such  trains  to  and  from  their  work  or 
their  homes.  In  the  case  at  bar,  the  company  was  engaged 
in  repairing  its  track.  Separate  companies  of  men  were  em- 
ployed about  the  work.  Some  were  engaged  in  loading  the 
cars  at  the  gravel-pit;  others  accompanied  the  cars,  and  un- 
loaded the  gravel  along  the  track,  and  others  were  graders, 
engaged  in  ballasting  the  track.  The  plaintiff  belonged  to 
the  third  class.  The  men  so  employed  were  all  boarded  and 
lodged  at  the  boarding-cars  of  the  defendant,  stationed  on  a 
side-track,  and  they  were  daily  transported  on  the  construc- 
tion train  to  and  from  the  boarding-place  and  their  work. 
And  there  was  a  side-track  near  the  boarding-cars,  about  five 
hundred  feet  long,  upon  which  the  construction  train,  which 
was  made  up  of  fiat-cars,  was  run  when  it  came  to  the  board- 
ing-car. 

The  plaintiff  was  in  the  habit  of  being  so  carried,  with  oth- 
ers, daily.  On  the  day  in  question,  when  the  alleged  injury 
occurred,  the  train  brought  plaintiff  and  others  engaged  in  the 
same  work  in  the  middle  of  the  afternoon  to  the  camp,  and 
they  were  notified  that  they  were  not  required  to  go  out  again 
to  work  that  afternoon.  He  had  left  his  coat  at  the  place 
where  he  worked,  and  he  thereupon  rode  back  on  a  train 
loaded  with  gravel  to  get  it,  in  company  with  the  men  who 
were  unloading  the  cars,  and  with  the  consent  of  the  conductor 
in  charge  of  the  train,  who  knew  that  he  was  not  there  to  help 
unload  the  ears.  The  train  came  up  to  the  camp  from  the 
south,  when  plaintiff  got  on  board  to  go  for  his  coat,  and  when 
it  came  back  to  the  camp  for  the  day,  with  plaintiff  and  other 
employees,  it  was  run  over  the  side-track,  where  the  accident 
complained  of  occurred. 

Under  these  circumstances,  we  do  not  think  that  the  plain- 
tiff ought  to  be  considered  a  trespasser  on  the  train,  or  that 
the  defendant  owed  him  no  duty  in  respect  to  the  condition  of 
its  track.  It  was  the  established  practice  of  the  company  to 
transport  employees,  including  the  plaintiff,  on  this  train 
every  day.  He  was  still  an  employee,  though  not  working  at 
that  time,  and  was  riding  with  others  engaged  in  the  same 
general  employment.    In  view  of  the  fact  that  theee  em* 
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ployees  were  all  permitted  to  ride  daily,  and  that  the  train 
was  under  the  general  direction  and  management  of  the  con- 
ductor, who  also  had  general  charge  of  the  work  and  the  men, 
it  should  be  held  to  be  fairly  within  his  reasonable  discretion 
to  allow  the  plaintiff  to  ride,  under  the  circumstances  of  this 
case.  The  plaintiff,  therefore,  having  no  knowledge  of  any 
rule  forbidding  the  conductor  to  grant  such  permission,  might 
presume  such  authority  from  the  nature  of  the  business  and 
the  manner  in  which  it  was  conducted.  It  may  be  a  question 
whether  the  instructions  of  the  court  in  this  case  were  in  all 
respects  strictly  accurate,  but  as  no  exceptions  were  taken  to 
the  charge,  we  need  not  consider  such  instructions.  The  de- 
fendant's first  and  second  requests  were  properly  refused, 
because  their  effect  was  to  take  the  case  from  the  jury.  The 
court  was  right  in  refusing  the  third  and  fourth  requests,  and 
charging  in  lieu  thereof  ^'  that,  if  the  conductor  was  forbidden 
to  carry  passengers  upon  the  train  at  the  time  in  question,  the 
plaintiff  could  not  recover  for  the  injury,  unless  the  circum- 
stances for  which  the  company  was  responsible  were  such  as 
to  lead  the  plaintiff,  as  a  reasonable  man,  to  understand  that 
he  had  such  authority."  The  question  was  for  the  jury,  upon 
the  evidence  in  the  case. 

2.  The  negligence  complained  of  was  solely  in  respect  to 
the  condition  of  the  side-track.  The  court  charged  the  jury, 
at  the  defendant's  request,  that  if  plaintiff  knew  the  manner 
in  which  the  side-track  was  constructed,  he  assumed  the  risk 
necessarily  incident  to  such  construction.  In  riding  on  this 
train,  ho  consented  to  and  accepted  all  the  usual  incidents  to 
such  a  train.  He  cannot  recover  for  injuries  resulting  from 
the  condition  of  the  side-track,  if  the  same  was  constructed 
in  the  usual  way,  though  the  grade  was  imperfect  or  uneven, 
and  the  track  unballasted.  But  if  through  failure  to  spike 
the  rails,  or  neglect  to  keep  it  in  suitable  repair  for  the  tem- 
porary purposes  for  which  it  was  constructed  and  used,  an 
injury  occurred  to  one  lawfully  on  the  train,  without  fault  on 
his  part,  he  would  be  entitled  to  recover:  Slhoemaker  v.  Kings- 
buryy  12  Wall.  369;  Hazard  v.  Chicago^  B.^  &  Q.  R,R,  Co.,  1  Biss. 
503.  The  defect  complained  of  by  the  plaintiff  arose  chiefly 
from  the  fact  that  the  rails  were  not  properly  spiked  to  the 
ties.  The  evidence  on  this  question  was  properly  received, 
and  the  determination  of  the  trial  court  thereon  must  be  con- 
fiidered  as  final. 

Order  affirmed. 
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Though  Railway  Car  is  not  Operated  fob  Purpose  of  Carrtiko 
Passengers,  yet  if  a  person  takes  passage  therein  by  the  invitation  of 
servants  in  charge  thereof,  they  thereupon  become  bound  to  operate  the 
train  in  such  manner  as  due  care  and  caution  would  suggest  for  his  safety: 
Lake  Sfiore  etc.  B.  R.  Co.  v.  jB^-otim,  123  111.  162;  5  Am.  St.  Rep.  510,  and 
note  523,  524.  Thus  where  one  is  received  by  a  railroad  as  a  passenger  on 
its  freight  train,  the  same  degree  of  care  is  due  him  tliat  the  road  owes  to 
its  passengers  on  its  regular  trains,  except  that  in  taking  the  freight  train 
he  accepts  and  travels  on  it,  acquiescing  in  the  usual  incidents  and  oonda^ 
of  a  freight  train  managed  by  competent  and  pradent  men:  McOte  ▼•  Jfa 
Poc  R.  R.  Co.,  02  Mo.  208^ 


SlOGGY   V.    DiLWORTH. 

rSS  MiNKBSOTA,  179.J 

Nuisances.  —  One  Who  Erects  and  Maintains  a  Nuisance  is  T^awh  ^^ 
SuccESSTVB  Actions  for  damages  resulting  from  its  continnance,  and  h* 
cannot  release  himself  from  such  liability  by  a  conveyance  of  Um  prem- 
ises. But  this  liability  ceases  with  his  death,  and  a  cause  of  action  dow 
not  survive  against  his  legal  representatives  for  damages  arising  from  tha 
continnance  of  the  nuisance  subsequent  to  his  death. 

Evert  Continuance  of  Nuisance  or  Recurrence  of  the  injury  ia  an  ad- 
ditional  nuisance,  forming  in  itself  the  subject-matter  of  a  new  action. 

Nuisances — Liabilttt  of  Heir.  — On  Death  of  Ancestor,  Right  of  Pom- 
SESSiuN  OF  Realty  is  in  Heir  or  devisee  until  the  personal  represen- 
tatives assert  their  right  and  take  possession  by  virtue  of  the  statnte. 
And  the  heir  or  other  person  succeeding  to  the  possession  oan  only  h% 
made  liable  after  notice  and  request  to  abate  a  nnisanoe  ezitting  on  tha 
premises,  unless,  with  knowledge  of  its  character,  he  has  aotiraly  inftar- 
fered,  or  contributed  to  injuries  resulting  therefrom. 

Nuisances — Damages. — If  Surface  Water  is  Wrongfully  Turhsd 
UPON  the  Land  of  Another,  as  tha  result  of  the  joint  acts  of  aaveial 
parties,  each  may  be  sued  for  the  entire  damage;  but  if  the  i^Trningt 
caused  is  the  combined  result  of  the  acts  of  several,  a43ting  indape^ 
dently,  each  is  liable  in  proportion  to  his  contribution  to  the  naisaaeo^ 
and  not  otherwise. 

Action  to  recover  damages  for  the  destruction  of  the  plain- 
tiff's crop  of  grain.  The  facts  appear  in  the  opinion.  The 
defendants  appealed  from  an  order  refusing  a  new  trial. 

R.  R.  Briggs,  for  the  appellants. 

Frank  D.  Larrabee^  for  the  respondent. 

Vanderburgh,  J.  In  the  year  1883  Joseph  DUworth, 
defendants'  testator,  owned  sections  1  and  35,  mentioned  in 
the  complaint,  and  one  C.  P.  Sloggy,  the  husband  of  plain- 
tiff,  owned  the  northwest  quarter  of  section  2,  lying  next 
adjoining  on  the  south  to  the  southwest  quarter  of  eection 
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•35,  and  west  of  section  1,  the  northeast  quarter  of  section 
^  intervening.  The  line  between  sections  2  and  35  is  the 
boundary  line  between  the  towns  of  Moorhead  and  Oakport. 
During  the  same  year  Dilworth  caused  to  be  constructed 
the  ditches  and  embankments  described  in  the  complaint 
on  the  boundary  lines  between  sections  1  and  2,  and  2  and 
35.  Such  embankments  constituted  and  were  intended  for 
a  road-bed  or  highway,  with  ditches  on  each  side,  —  the 
ditches  between  sections  1  and  2  running  north  into  the 
-east  and  west  ditches,  which  ran  along  the  north  line  of 
Sloggy's  land,  and  beyond  into  a  large  drain  which  ex- 
tends to  the  river.  Sloggy  had  notice  at  the  time  of  the  con- 
struction of  these  ditches,  and  the  next  year  transferred  the 
land  in  question  to  the  plaintiff,  his  wife,  and  has  since  acted 
as  her  agent  in  the  management  of  it.  In  January,  1885,  Jo- 
seph Dilworth,  who  was  a  non-resident,  died,  and  in  March 
following,  his  will  was  admitted  to  probate  at  Pittsburgh,  in 
the  state  of  Pennsylvania,  and  the  defendants  duly  qualified 
as  executors.  This  action  is  brought  to  recover  damages  re- 
sulting from  the  destruction  of  plaintiff's  crops  upon  her  land 
in  the  year  1885,  alleged  to  have  been  caused  by  the  overflow 
of  the  surface  water  gathered  into  the  ditches  dug  by  defend- 
ants' testator,  as  above  described.  No  other  or  further  acts  of 
the  deceased  or  his  representatives  are  complained  of  than 
those  above  mentioned;  that  is  to  say,  the  ditches  and  em- 
bankments were  made  in  1883,  and  have  since  so  remained. 
The  action,  then,  is  for  consequential  and  special  damage 
from  fiowage  in  1885,  and  not  for  trespass  and  direct  injuries 
to  the  premises  then  owned  by  plaintiff's  husband  in  1883. 

1.  Whether  the  latter  licensed  the  excavation  and  embank- 
ment upon  his  own  land,  we  think  was  a  question  for  the  jury, 
and  was  determined  by  their  verdict. 

2.  The  verdict  also  determined  that  the  effect  of  the  ditches 
was  to  turn  the  water  gathered  from  the  low  lands  lying  east 
of  plaintiff's  premises  upon  her  land  in  unnatural  quantities, 
to  her  damage,  and  resulting  in  the  injury  to  her  crops  com- 
plained of. 

3.  The  rule  as  laid  down  in  Dorman  v.  Ames,  12  Minn.  347 
{451),  and  supported  by  the  great  weight  of  authority,  is,  that 
the  originator  of  a  nuisance  remains  liable  to  successive  ac- 
tions for  damages  resulting  from  the  maintenance  thereof: 
Kuiiusr  v.  Harper,  3  N.  H.  88;  14  Am.  Dec.  336,  338;  Prentis$ 
V.  Wood,  132  Mass.  486;  McDonough  v.  OUmar^  3  Allen,  264; 
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80  Am.  Dec.  72;  PUhhury  v.  Moore,  44  Me.  154;  69  Am.  Dec. 
91;  Eastman  v.  Amoskeag  Mfg.  Co,^  44  N.  H.  143;  82  Am, 
Dec.  201. 

4.  He  who  erects  a  nuisance  is  liable  for  the  damages  arising 
from  the  erection,  and  also  for  the  continuance  thereof.     The 
erection  may  of  itself  cause  no  injury,  though  an  action  may 
be  proper,  in  order  to  assert  a  right  or  prevent  a  threatened  in- 
jury.    But  special  damage  may  subsequently  arise  from  ita 
continuance,  and  so,  while  but  one  action  can  be  maintained 
for  its  erection,  repeated  actions  may  be  brought  for  its  con- 
tinuance: Staple  V.  Springy  10  Mass.  72.     And  the  originator 
is  deemed  to  uphold  and  maintain  it  (as  well  as  those  claim- 
ing under  him)  while  it  is  suffered  to  be  continued,  and  is  ac- 
cordingly liable  for  damages,  and  he  cannot  release  himself 
from  his  duty  to  remove  it  by  his  voluntary  deed.     But  this 
liability  must  cease  with  his  death.     A  cause  of  action  grow- 
ing out  of  the  erection  or  continuance  of  a  nuisance  in  his  life- 
time will,  by  virtue  of  the  statute,  survive  against  his  legal 
representatives,  but  not  for  the  maintenance  thereof  subse- 
quent to  his  death.     Here  the  gravamen  of  the  action  is  for  the 
continuance  of  these  ditches  after  Dilworth's  death,  and  dur-. 
ing  plaintiff's  occupancy.     She  sues  for  the  special  damages 
caused  by  the  flowage  complained  of.     She  does  not  claim 
damages  for  the  erection  of  the  alleged  nuisance,  or  for  the 
direct  injury  to  the  freehold.    The  cause  of  action  for  which 
this  suit  was  brought  did  not  arise  until  the  actual  damage 
in  question  occurred,  and   the  statute  of  limitations  com- 
menced to  run  from  that  time,  and  not  earlier:  2  Greenl.  Ev., 
sec.  433;  Delaware  and  Saritan  Canal  Co,  v.  Wright^  21  N.  J. 
L.  469;  Oould  on  Waters,  sees.  412,  414.    Every  continuance 
of  the  nuisance  or  recurrence  of  the  injury  is  an  additional 
nuisance,  forming  in  itself  the  subject-matter  of  a  new  action? 
Duryea  v.  Mayor ^  26  Hun,  120.     And  it  cannot  be  presumed 
that  a  nuisance  will  be  continued,  or  the  injuries  repeated: 
Dorman  v.  Am^y  supra;  Gould  on  Waters,  sec.  420.     Had 
Dilworth  lived,  he  might  not  only  not  have  continued  but 
might  have  removed  the  cause  of  the  injury  complained  of. 

5.  The  cause  of  action  in  this  case,  then,  clearly  arose  aft«r 
the  death  of  Joseph  Dilworth,  and  his  representatives  are  not 
liable  in  this  action  by  reason  of  any  act  of  their  testator. 
The  plaintiff,  however,  in  her  complaint  rests  her  claim  upon 
the  acts  of  the  deceased;  and  there  is  no  allegation  or  proof 
that  the  defendants,  personal  representatives,  had  taken  poe- 
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fiession,  or  that  they  were  cognizant  of  the  condition  of  the 
premises,  or  the  danger  likely  to  arise  from  the  continuance 
of  the  ditches,  or  in  any  way  authorized  or  connected  them- 
selves therewith.  They  are  not,  therefore,  liable:  Inhabi- 
tants of  Oakham  Y.  Holbrooke  11  Gush.  299.  On  the  death  of 
the  ancestor,  the  right  of  possession  of  the  realty  is  in  the  heir 
or  devisee  until  the  personal  representatives  assert  their  right 
and  take  possession  by  virtue  of  the  statute:  Noon  v.  Finnegan^ 
29  Minn.  418.  And  the  heir  or  other  person  succeeding  to  the 
possession  could  only  be  made  liable  after  notice  and  request 
to  abate  a  nuisance  existing  on  the  premises,  unless,  with 
knowledge  of  its  character,  he  has  actively  interfered  or  con- 
tributed to  injuries  resulting  therefrom:  1  Addison  on  Torts, 
60;  Angell  on  Watercourses,  sec.  403;  Plumer  v.  Harpery 
Bupra;  Thomion  y.  Smith,  11  Minn.  1  (15.)  It  was  only  by 
virtue  of  the  statute  (Gen.  Stats.  1878,  c.  77,  sec.  1)  that  an 
action  for  damages  occurring  in  the  lifetime  of  the  ancestor 
survived  against  his  legal  representatives.  Upon  his  death, 
plainti£P  was  obliged  to  resort  to  the  proper  notice,  or  a  suit  to 
abate  or  restrain  the  continuance  of  the  alleged  nuisance,  or 
8uch  other  proceedings  as  she  might  be  advised,  to  prevent 
a  threatened  injury.  He  was  liable  to  plaintiff's  grantor  for 
any  damages  arising  from  the  trespass  and  the  construction 
and  maintenance  of  the  ditches,  including  permanent  injuries, 
until  the  transfer  of  the  land  by  the  latter.  And  upon  his 
conveyance  thereof  to  plaintiff,  Dilworth  became  liable  to  her 
for  the  damage  done  by  the  continuance  thereof  by  him  to  the 
time  of  his  death,  as  he  cannot  be  said  to  have  continued 
them  thereafter:  Eastman  v.  Amoakeag  Mfg.  Co.,  44  N.  H.  143; 
82  Am.  Dec.  201;  Gould  on  Waters,  sec.  885.  Otherwise, 
since  repeated  actions  may  be  brought  for  recurring  injuries 
arising  from  the  continuance  of  a  nuisance,  and  the  statute  of 
limitations  does  not  cut  them  off  unless  a  prescriptive  right 
has  attached  {Prentiss  v.  TTood,  132  Mass.  486),  such  actions 
might  be  maintained  successively  for  the  same  cause  against 
both  the  heir  and  the  executors.  In  Chenango  Bridge  Co.  v. 
Lewis,  63  Barb.  Ill,  cited  by  plaintiff's  counsel,  the  action 
was  for  damages  done  in  the  lifetime  of  the  testator,  and  for 
tolls  received  for  nine  years  before  his  death,  or  by  the  com- 
pany of  which  he  was  a  stockholder,  and  the  liability  might 
have  been  extended  against  his  executors  for  the  receipt  of 
tolls  after  his  death.  The  case,  we  think,  is  not  in  conflict 
the  views  we  have  expressed. 
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6.  The  defendants  —  foreign  execntors  —  voluntarily  ap- 
peared, and  agreed  to  litigate  this  action  as  defendants,  in 
order  to  determine  the  question  of  their  liabi^.ity  as  the  per- 
sonal representatives  of  the  deceased.  The  stipulation  for  this 
purpose  is  somewhat  ambiguous;  but  it  is  obvious  that  its  ob- 
ject was  simply  to  consent  to  come  in  as  defendants  and  liti- 
gate the  case  upon  the  merits,  without  any  proceedings  in  the 
probate  court  here  to  establish  the  will,  or  for  the  appointment 
of  executors  in  this  state,  both  as  respects  the  legal  liability 
of  the  deceased  or  themselves  as  his  executors,  ux)on  the  al- 
leged cause  of  action  set  forth  in  the  complaint.  Upon  the 
case  as  presented,  it  is  clear,  we  think,  that  the  plaintiff  failed 
to  establish  such  liability. 

7.  It  appears  that  only  a  part  of  the  surface  water  which 
caused  the  damage  complained  of  came  from  the  land  natu- 
rally drained  by  the  ditches  constructed  by  the  deceased,  but 
that,  after  his  death,  other  persons,  of  their  own  motion,  opened 
a  connection  with  the  ditch  on  the  west  side  of  section  1,  open- 
ing into  a  slough  lying  east  of  that  section,  which  had  filled  up 
with  water  in  consequence  of  heavy  rains,  and  thereby  the  flow 
of  water  in  the  Dilworth  ditches  was  so  much  increased  as  to 
cause  the  flooding  of  plaintiff's  land  to  the  extent  complained 
of.  Upon  these  facts  the  defendants,  if  liable  at  all  in  the  ac- 
tion, would  only  be  liable  for  the  proper  proportion  of  the  dam- 
ages caused  by  them.  If  waters  are  wrongfully  turned  upon 
the  land  of  another  as  the  result  of  the  acts  of  several  parties, 
they  are  all  liable.  It  is  no  defense  that  the  injury  caused  or 
wrong  done  by  any  one,  standing  alone,  might  not  be  a  suffi- 
cient ground  of  complaint.  If  the  damage  caused  is  the  com- 
bined result  of  several  acting  independently,  recovery  may  be 
had  severally  in  proportion  to  the  contribution  of  each  to  the 
nuisance,  and  not  otherwise:  1  Addison  on  Torts,  *364;  Grould 
on  Waters,  sees.  222,  278,  398;  Sellick  v.  Hall,  47  Conn.  260; 
Brown  v.  McAllister,  39  Cal.  573;  Chipman  v.  Palmer,  77  N.  Y. 
51;  33  Am.  Rep.  566.  If,  however,  they  are  acting  jointly  in 
the  premises,  then  they  may  be  jointly  or  severally  sued  for 
the  entire  damage.  So  if  the  defendants  had  agreed,  con- 
sented to,  or  acquiesced  in  the  joint  use  of  these  ditches  as  a 
common  outlet  for  the  drainage  of  their  own  and  the  lands 
lying  east  and  beyoud,  the  rule  adopted  by  the  court  making 
them  liable  for  the  entire  damages  sustained  by  the  plaintiff 
might  have  been  sustained;  bat  as  applied  to  the  facts  in 
case,  it  was  erroneous. 

Order  reversed. 
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Pabtt  Who  AoQuntn  Title  to  Premises  on  Which  KxnsAvoB  Exists 
Blooms  Ltawt.e  to  other  persons  injured  by  the  oontinnanoe  of  the  nuisance 
after  due  notice  to  remove  it,  but  not  before  such  notice:  NkhoU  v.  City  qf 
Boeton,  98  Mass.  39;  93  Am.  Dec.  132;  PilUbury  v.  Moore,  U  Me.  154;  G9 
Am.  Dec.  91;  ConhocUm  Stone  Road  v.  Railroad  Co.,  61  K.  T.  673;  10  Am. 
Kep.  646;  SUgkt  ▼.  (hOOaff,  35  Wis.  675;  17  Am.  lU^.  476. 

Ik  AonoN  fob  Nuisance  against  Several  Actino  Inbepsnsentlt  in 
polluting  a  stream  by  tho  discharge  of  sewerage  from  the  premises  of  each, 
eaoh  is  liable  only  to  the  extent  of  the  separate  injury  committed  by  himt 
Ckipman  v.  Palmer,  77  N.  T.  51;  33  Am.  Rep.  566. 

Damages  for  Nuisance:  See  Ellia  v.  Amerioan  Academy  qfMusk,  120  Pft^ 
8t.  608;  6  Am.  St.  Rep.  739;  note  to  Cooke  ▼.  England,  92  Am.  Deo.  628-631. 
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MoBTGAOBs.  —  Foreclosure  of  Mortgage  bt  Advbrtisbmbnt,  atob 
Dbath  of  Mortgagee,  upon  a  notice  of  sale  purporting  to  be  by  his 
authority,  is  a  nullity,  and  cannot  be  made  effectual  by  proof  that  the 
notice  was  in  fact  given  by  another  person,  who  oonduoted  the  prooeed- 
ing  in  good  faith,  and  really  in  his  own  behalf. 

It  u  Essential  Qualitt  of  Notice  that  It  Appear  to  be  given  by  oom« 
potent  authority,  and  a  notice  by  a  mere  stranger  can  effect  nothhig. 

Hxbb  Powession  of  Note,  and  Mobtgage  Given  to  Sbourb  It,  by  a  per- 
son other  than  the  payee  (and  mortgagee)  to  whose  order  the  note  was 
payable,  and  the  same  being  unindorsed  by  him,  does  not  show  owner- 
ship in  such  person. 

MnvHBSoTA  Statute,  Laws  of  1883,  Chapter  112,  Intbbpobing  Limitation 
upon  the  right  to,  avoid  a  statutory  foreblosure  of  a  mortgage,  has  no 
application  to  a  case  where  the  authority  to  exercise  the  power  was 
wholly  wanting,  and  where  the  notice  and  sale  were  wholly  unauthor- 
ized, and  not  merely  irregular  by  reason  of  some  want  of  conformity 
with  the  statute. 

AonoN  TO  Remove  Cloud  upon  Title  will  lie  by  one  out  of  poesesnon 
against  one  in  the  actual  possession  of  the  land. 

Action  to  Remove  Cloud  upon  Title  is  not  within  the  general  statute 
of  limitations,  and  barred  by  the  lapse  of  six  years,  as  being  an  action 
for  relief  on  the  ground  of  fraud. 

Court  will  not,  in  Action  to  Remove  Cloud  upon  Title,  Grant  equi- 
table relief  without  regarding  the  equitable  claims  of  the  defendant^  al- 
though the  legal  title  ia  in  the  plaintiff.  The  latter  cannot  invoke 
equitable  relief  and  at  the  same  time  insist  that  the  court  shall  not  re- 
gard any  fact  in  the  conduct  or  relations  of  the  parties  which  may  shovr 
his  suit  to  be  inequitable  and  against  conscience. 

If  It  is  Shown  i'hat  Defendant,  in  Action  to  Remove  Cloud  upon 
Titlb,  Purchahed  the  land  in  good  faith,  for  value,  under  color  of  title, 
and  without  notice,  and  that  he,  with  his  grantors,  had  been  in  posses- 
sion adverse  to  the  real  owner  for  a  period  of  many  years,  he  is  entitled 
to  the  equitable  protection  of  the  court,  unless  the  plaintiff^  who  hftd  tho 
legal  title,  was  also  without  fault 
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impntable,  of  the  facts  which  should  have  prompted  a  choioe  either  to 
diligently  seek  equitable  relief,  or  thereafter  to  be  content  with  such 
remedies  as  a  court  of  law  might  afford,  or  if  there  was  actual  ignorance^ 
that  must  have  been  without  just  excuse. 

If  Real  Owner  of  Land,  Rnowinq  that  the  Recx>rd  is  Made  to  Show  that 
his  title  has  been  divested,  desires  the  aid  of  equity,  he  should  seek  it  with 
reasonable  diligence,  and  relief  will  be  refused  if,  through  his  unronoon* 
able  delay,  equities  have  intervened  in  favor  of  others. 

Continuous  Adverse  Possession  for  Mant  Tears  is  to  be  Presumed 
as  a  fact  known  to  the  real  owner  of  the  land,  which  should  put  him 
upon  inquiry,  disclosing  the  source  of  the  adverse  claim,  which  he  will 
also  be  presumed  to  have  known.  And  if,  under  such  circumstances,  ho 
remains  inactive  for  many  years,  to  the  prejudice  of  innocent  pure! 
he  will  not  be  entitled  to  relief  in  a  court  of  equity.  If  in  fact  there 
ignorance  of  the  adverse  possession,  not  only  should  that  be  made  to  ap- 
pear, but  it  must  be  excused  before  the  plaintiff  woald  be  entitled  to 
relief. 

Edward  Savage^  for  the  appellant. 

Francis  O.  Burke  and  George  M,  Bennett^  for  the  respondenta 

Dickinson,  J.  Action  to  remove  a  cloud  upon  title.  We  aw 
called  upon  to  consider  the  state  of  the  title  to  the  land  in 
question,  and  the  equitable  rights  of  the  parties.  In  December, 
1855,  Alexander  Moore,  who  then  owned  a  tract  of  120  acres 
of  land,  including  the  lot  here  in  controversy,  ezecoted 
to  Joseph  Hall,  a  resident  of  the  state  of  New  York,  a 
mortgage  upon  the  same,  to  secure  the  payment  of  $277.87, 
with  interest.  It  contained  the  usual  power  of  sale.  It 
was  recorded  at  the  time  above  stated.  In  the  following 
year  (1856)  Moore  conveyed  the  land  by  warranty  deed  to 
Jacob  B.  Bausman  and  Zenas  E.  Britton,  the  covenant  respect- 
ing encumbrances  containing  an  express  exception  as  to  the 
Hall  mortgage.  From  those  grantees  the  plaintiffs,  by  inher- 
itance and  by  deeds  of  conveyance,  have  acquired  the  legal 
title,  unless  that  was  divested  by  proceedings  under  the  mort- 
gage. The  defendant's  claim  is  through  the  foreclosure  of  the 
Hall  mortgage.  That  foreclosure  is  assailed  upon  the  ground 
that  the  mortgagee,  Hall,  had  died  before  the  foreclosure  pro- 
ceeding was  instituted.  He  died  in  June,  1865.  About  five 
years  after  his  death,  and  in  the  year  1870,  proceedings  were 
instituted  and  completed  for  the  foreclosure  of  the  mortgage 
by  a  sale  of  the  premises  under  the  power.  These  proceedings 
were  regular  in  form,  and  in  accordance  with  the  statute  regu- 
lating such  foreclosures.  To  the  printed  notice  of  sale  were 
appended  the  names  and  designations,  '^  Joseph  Hall,  mort- 
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^agee,"  and  "  R.  B,  Qalusha.  attorney  for  mortgagee."  The 
sale  appears  to  have  been  made  to  Galusha,  and  a  record  of 
the  proceedings,  proper  in  form,  was  completed.  Galusha  con- 
veyed by  warranty  deed  to  one  Taftin  1873,  and  by  successive 
^warranty  deeds  this  apparent  title  as  to  the  lot  in  question  has 
come  to  the  defendant,  all  of  such  deeds  having  been  recorded. 
Some  other  facts  will  be  referred  to  further  on. 

The  foreclosure  proceeding  was  wholly  without  authority, 
and  void.  The  notice  was  of  no  legal  effect.  Hall,  the  mort- 
gagee, being  dead,  could  neither  exercise  the  power  of  sale, 
nor  confer  authority  upon  another.  A  notice  in  his  name  and 
purporting  to  be  by  his  authority  could  be  of  no  legal  effect. 
His  name  had  no  potency  after  he  had  ceased  to  exist:  White 
V.  SecoTy  58  Iowa,  533.  The  offer  to  show  that  Galusha  in  fact 
had  purchased  the  note  and  mortgage  from  one  Lund,  and 
that,  not  knowing  of  Hall's  death,  he  conducted  this  proceed- 
ing in  good  faith,  and  really  in  his  own  behalf,  was  not 
material.  In  the  first  place,  the  offer  did  not  go  far  enough 
to  show  that  Galusha  thereby  acquired  any  interest  in  the 
note  and  mortgage.  It  was  not  assigned,  and  the  note  being 
unindorsed  by  Hall,  to  whose  order  it  was  payable,  the  mere 
possession  by  Lund  did  not  show  ownership:  Van  Eman  v. 
Stanchfield,  10  Minn.  197  (255);  13  Id.  70  (75);  Hayward  v. 
Oram,  13  Id.  154  (165);  97  Am.  Dec.  228.  The  mortgage 
was  an  incident  to  the  note,  and  not  the  principal  thing. 
The  action  of  a  mere  stranger  could  have  no  effect:  Hayes  v. 
Lierdokien,4S  Wis.  509;  Muler  v.  Clark,  56  Mich.  337.  Again, 
the  notice  was  not,  upon  its  face,  and  did  not  purport  to  be, 
the  act  of  Galusha,  but  of  Hall,  the  mortgagee.  It  is  an 
essential  quality  of  a  notice  that  it  appear  to  be  given  by  com- 
petent authority:  Niles  v.  Ransfordy  1  Id.  338;  51  Am.  Dec. 
55;  Roche  v.  Famsworth,  106  Mass.  509;  and  a  notice  which, 
npon  its  face,  is  declared  to  be  the  act  of  a  designated  person, 
and  which,  as  such,  would  be  void,  cannot  be  made  effectual 
by  proof  that  it  was  really  the  act  of  another  and  undisclosed 
person,  not  even  standing  in  a  relation  of  privity  with  the 
person  in  whose  name  the  notice  was  given.  A  notice  by  a 
mere  stranger  can  effect  nothing.  It  is  unnecessary  to  con- 
sider whether  the  merely  equitable  assignee  of  a  mortgage  may 
foreclose  the  same,  under  the  statute,  in  the  name  of  his 
equitable  assignor. 

Anticipating  here  some  facts  referred  to  hereafter,  we  will 
«ay  that  the  claim  that  the  defendant,  deriving  bis  claim  of 
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title  through  Galueha,  is  in  the  position  of  a  mortgagee  io 
possession  cannot  be  sustained,  for  the  reason  just  considered, 
that  it  does  not  appear  that  Galusha  ever  acquired  any  inter* 
est  in  the  mortgage. 

The  defendant  offered  to  prove  that  he  was  in  the  actual 
possession  of  the  land;  and  it  is  claimed  that  in  such  a  case 
an  action  of  this  nature  will  not  be  entertained  in  favor  of  the 
holder  of  the  legal  title.  This  position  is  sustained  by  very 
many  authorities,  but  the  rule  was  long  ago  established  to  the 
contrary  in  this  state:  Donnelly  v.  Simontonj  7  Minn.  IIQ 
(167);  Hamilton  v.  Batlinj  8  Id.  359  (403);  83  Am.  Dec.  787. 

Again,  it  is  contended  that  Laws  of  1883,  chapter  112,  has 
interposed  a  limitation  which  bars  this  action.  By  the  terma 
of  that  act,  the  sheriff's  certificate  of  sale  theretofore  or  there- 
after made  under  a  power  contained  in  a  mortgage  is  made 
prima  facie  evidence  that  all  the  requirements  of  law  have 
been  complied  with,  and  of  title  in  fee  after  the  expiration  of 
the  time  for  redemption;  "  and  no  such  sale  shall  be  held  in- 
valid or  set  aside  by  reason  of  any  defect  in  the  notice  thereof, 
or  in  the  publication  or  posting  of  such  notice,  or  in  the  pro- 
ceedings of  the  officer  making  §uch  sale,  unless  the  action  in 
which  the  validity  of  such  sale  shall  be  called  in  question  be 
commenced,  or  the  defense  alleging  its  invalidity  be  inter- 
posed, within  five  years  after  the  date  of  such  sale."  The  act 
went  into  operation  six  months  after  its  passage.  Whatever 
may  be  the  purpose  and  scope  of  this  act,  it  cannot  reasonably 
be  construed  as  being  applicable  to  a  case  where  the  authority 
to  exercise  the  power  was  wholly  wanting,  and  where  the 
notice  and  sale  were  wholly  unauthorized,  and  not  merely 
irregular  by  reason  of  some  want  of  conformity  with  the 
statute;  otherwise  any  stranger  to  the  mortgage  and  to  the 
estate  might  acquire  a  title  divesting  that  of  the  mortgagor  by 
publishing  an  obscure  notice  of  sale,  subscribed  by  himself  or 
in  the  name  of  the  mortgagee,  or  without  any  signature  or  dis- 
closed authority,  and  by  causing  a  sale  to  be  made  thereunder, 
he  becoming  the  purchaser.  It  cannot  be  that  it  was  intended 
that  in  such  a  case  the  period  of  limitation  prescribed  by  this 
statute  (which,  in  respect  to  a  past  foreclosure  proceeding,  might 
be  only  six  months)  should  be  effectual  to  divest  the  land- 
owner of  his  estate,  regardless  of  the  fact  whether  he  knew  of 
the  fraudulent  proceeding  or  not.  In  the  case  before  us,  there 
was  more  than  a  ^'defect"  in  the  notice,  and  in  the  whole 
proceeding.     In  so  far  as  it  purported  to  be  or  was  a  notice,  it 
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'was  the  act  of  a  dead  man,  and  the  real  actor  had  no  more 
authority  to  institute  the  proceeding  than  any  stranger  would 
liave  had.     We  do  not  think  the  act  of  1883  is  applicable. 

The  action  was  not,  within  the  general  statute  of  limita- 
tions, barred  by  the  lapse  of  six  years,  as  being  an  action  for 
relief  on  the  ground  of  fraud. 

Are  the  plaintiffs  chargeable  with  such  laches  that  the  pecu- 
liar remedies  of  a  court  of  equity  will  be  refused  as  against 
an  innocent  purchaser  for  value  of  an  apparently  valid  title? 
It  is  contended  on  the  part  of  the  plaintiffs  that  the  defense 
of  a  bona  fide  purchase  without  notice  is  not  available  as 
against  the  legal  title,  even  in  a  court  of  equity;  and  this 
position  is  not  without  authority  in  its  support.  Both  reason 
and  the  weight  of  authority  are,  however,  to  the  contrary: 
Bassett  v.  No8worthy,  Finch,  102;  2  Lead.  Cas.  Eq.  1,  and 
notes;  Phillips  v.  PhillipSy  4  De  Gex,  P.  &  J.  208,  216,  et  seq.; 
Bispham's  Eq.,  sec.  264;  2  Pomeroy's  Eq.  Jur.,  sees.  740,  742, 
and  cases  cited.  The  principle  upon  which  equity  refuses  to 
grant  relief  in  such  cases  is  equally  applicable,  whether  the 
plaintiff  has  or  has  not  the  legal  estate.  He  cannot  invoke 
equitable  relief,  and  at  the  same  time  insist  that  the  court 
shall  not  regard  any  fact  in  the  conduct  or  relations  of  the 
parties  which  may  show  his  suit  to  be  inequitable  and 
against  conscience.  The  defendant  offered  to  prove  that  from 
a  time  a  little  subsequent  to  the  conveyance  from  Galusha,  in 
1873,  down  to  the  time  of  the  trial,  —  a  period  of  some  twelve 
years, — the  successive  grantees  of  this  apparent  title,  includ- 
ing the  defendant,  had  been  in  actual  possession  of  this  land; 
that  they  had  all  purchased  for  valuable  considerations,  with- 
out notice  or  knowledge  of  any  fact  invalidating  the  fore- 
closure proceedings,  and  that  they  had  paid  the  taxes.  This 
was  rejected,  for  the  reason,  as  appears  from  the  written 
opinion  of  the  learned  judge  filed  with  his  decision,  that  while 
this  would  show  the  defendant  to  be  entitled  to  the  equitable 
favor  of  the  court,  the  case  did  not  show  that  the  plaintiffs 
were  chargeable  with  laches,  and  that  hence  the  legal  title 
must  prevail.  We  concur  in  the  view  of  the  learned  judge 
that  these  facts,  if  shown,  would  have  entitled  the  defendant 
to  the  equitable  protection  of  the  court,  unless  the  plaintiffs, 
who  had  the  legal  title,  were  also  without  fault,  such  as 
should  prejudice  their  cause  in  a  court  of  equity.  We  will, 
therefore,  here  assume  that  the  facts  were  as  indicated  in  the 
offer     The  reiection  of  the  evidence  can  only  be  justified 
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upon  the  theory  that  it  could  not  have  a£fected  the  reBiilt 
An  essential  element  in  a  case  to  constitute  laches  is,  that  the 
party  whose  delay  is  in  question  shall  have  been  blameable 
therefor  in  the  contemplation  of  equity;  that  he  ought  to  have 
moved  before,  if  he  desired  the  peculiar  and  discretionary 
relief  which  courts  of  equity  afford.  There  must,  therefore, 
have  been  knowledge,  actual  or  imputable,  of  the  facts,  which 
should  have  prompted  a  choice  either  to  diligently  seek  equi- 
table relief,  or  thereafter  to  be  content  with  such  remedies  as  a 
court  of  law  might  afford;  or  if  there  was  actual  ignoranoe, 
that  must  have  been  without  just  excuse:  StoeHng  v.  JlbiMOfi, 
85  Minn.  207;  2  Pomeroy's  Eq.  Jur.,  sees.  809,  817,  965. 

Whatever  injurious  consequences  might  naturally  be  antici- 
pated as  likely  to  result  from  delay  must  obviously  be  re- 
garded in  determining  whether  delay  has  been  justifiable  or 
culpable.    A  reason  why  equity  discourages  stale  claims  is 
based  upon  the  consideration  that  the  lapse  of  time  has  ot 
may  have  been  prejudicial  by  reason  of  the  difficulty  of  prov- 
ing the  facts,  or  of  the  intervening  of  equities  in  favor  of 
innocent  persons,  or  perhaps  from  other  causes.    The  policy 
manifested  in  our  registry  laws,  to  make  the  public  records 
show  the  true  state  of  the  title  to  real  property,  has  been  such 
as  to  encourage  purchasers  to  rely  upon  what  the  record  dis- 
closes.   That  purchases  of  real  estate  are  commonly  made 
from  those  who  appear  to  have  the  record  title,  without  other 
inquiry  than  such  as  the  records  or  the  occupancy  of  the  land 
may  suggest,  is  a  matter  of  common  knowledge,  of  which  do 
one  can  assume  ignorance.    Without  deciding  whether  the 
real  owner  who  has  recorded  his  title  is  under  any  legal  duty 
to  act,  if  by  the  unauthorized  and  illegal  conduct  of  another, 
the  records  are  made  to  show  that  his  title  has  been  divested, 
we  do  say  that  he  is  placed  in  such  a  position  that  if^  know- 
ing the  fact,  he  desires  the  aid  of  equity,  he  should  seek  it 
with  reasonable  diligence;  and  that  relief  should  be  refused, 
if,  through  his  unreasonable  delay,  equities  shall  have  inter- 
vened in  favor  of  others.    The  continuous  adverse  possession 
of  the  defendant  and  his  grantors  for  many  years  (we  assume 
still  what  the  defendant  offered  to  prove)  is  to  be  presumed 
as  a  fact  to  have  been  known  to  the  real  owners  of  the  estate: 
McQaiddy  v.  Ware,  20  Wall.  14.    The  divestiture  of  title  by 
adverse  possession  rests  upon  this  presumption  of  notice  to 
the  true  owner  of  an  open  and  hostile  possession:  School  Du^ 
triet  V.  Ljfnchf  83  Conn.  830,  334;  Turpin  v.  BawnderOf  SS 
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Oratt.  27;  Samuels  v.  Borrowscale,  104  Mass.  207,  210.  The 
fact  of  unauthorized  possession,  being  known,  should  have 
put  the  owners  of  this  land  upon  inquiry,  and  inquiry  would 
have  certainly  disclosed  the  foreclosure  proceedings,  and  the 
apparently  valid  title  thus  acquired.  This  should  have 
prompted  such  further  investigation  as  might  be  necessary  to 
determine  the  expediency  of  action.  If,  under  such  circum- 
stances, those  having  the  obscured  legal  title  remain  inactive 
for  many  years,  suflTering  the  apparently  valid  title  and  con- 
tinued indicia  of  ownership  to  allure  innocent  purchasers,  to 
their  prejudice,  it  cannot  be  that,  as  against  such  purchasers, 
they  are  entitled  to  the  favor  and  the  discretionary  aid  of  a 
court  of  equity.  If  in  fact  there  was  ignorance  of  the  adverse 
possession,  not  only  should  that  be  made  to  appear,  but  it 
must  be  excused  before  the  plaintiffs  would  be  entitled  to 
relief:  AfcQmddy  v.  Ware,  supra. 

Some  other  circumstances  are  pressed  upon  our  attention, 
which,  in  connection  with  the  alleged  possession  of  the  de- 
fendant and  his  grantors,  are  worthy  of  consideration,  as  hav- 
ing some  bearing  upon  the  question  whether  this  action  so 
tardily  brought  should  be  entertained  with  favor.  We  refer  to 
the  conduct  of  the  plaintiffs,  and  those  under  whom  they 
claim,  which  is  relied  upon  by  the  defendant  as  going  to  show 
an  abandonment  of  their  interest  in  the  land.  We  do  not,  at 
this  time,  pass  upon  the  weight  of  this  evidence,  but  only  con- 
sider its  legal  bearing.  There  is  evidence  tending  to  show  that 
this  mortgage  was  paid  in  1857,  by  the  proceeds  of  another 
mortgage  upon  the  same  land  for  a  larger  amount  than  given, 
yet  this  mortgage  was  allowed  to  stand  as  an  apparent  lien 
upon  the  land  for  a  period  of  thirteen  years,  and  the  apparent 
encumbrance  was  never  discharged  except  as,  by  the  fore- 
closure complained  of,  it  became  merged  in  the  apparent  title 
acquired  under  it.  The  neglect  to  pay  the  taxes,  and  the  ad- 
vefse  possession  since  about  1873,  have  already  been  referred 
to.  These  things  are  important  only  as  they  may,  with  other 
circumstances,  conduce  to  disclose  the  reason  why  these  per- 
sons took  no  such  interest  in  their  property  as  to  have  induced 
some  measure  of  prudence  for  its  preservation  from  loss,  and 
a  more  prompt  effort  to  remove  this  cloud.  If  the  real  reason 
why  this  action  was  not  brought  years  ago  was,  not  because 
they  were  ignorant  that  their  title  had  been  clouded,  but  be* 
cause  they  did  not  propose  to  redeem  the  land  from  its  en- 
cumbrances,  nor  to  attempt  to  protect  and  preserve  their 
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estate,  until  after  many  years  of  neglect  they  changed  their 
purpose  upon  discovering  that  the  land  had  come  to  be  of 
very  great  value,  such  a  speculative  course  of  conduct  would 
afford  a  reason  why  their  suit  should  not  now  be  entertained 
as  against  innocent  purchasers  whose  misfortune  might  be 
traced  to  that  neglect.  Even  if  the  original  owners  were  actu- 
ally ignorant  of  the  foreclosure  and  of  the  adverse  possession, 
if  that  ignorance  was  attributable  to  the  fact  that  they  then 
proposed  to  abandon  their  property  to  whoever  might  acquire 
it  under  its  encumbrances,  or  by  tax  title  or  otherwise,  such 
neglect  and  indifference  as  to  their  own  estate  would  constitute 
laches,  especially  as  respects  innocent  purchasers.  Nor  would 
it  be  a  sufficient  answer  for  the  original  owners  to  say  that 
they  did  not  expect,  and  had  no  reason  to  expect,  that  their 
estate  would  pass  from  them  in  just  this  way  by  the  fore- 
closure of  this  mortgage. 

We  are  of  the  opinion  that,  in  rejecting  the  evidence  offered, 
the  learned  judge  did  not  fully  appreciate  its  effect  as  bearing 
upon  the  equities  of  the  respective  parties,  and  that  thero 
should  be  a  new  trial. 

Ordered  accordingly. 


Cloud  on  Titlb,  What  is:  Holland  ▼.  Mayor  etc^  11  Md.  186;  09 
Dec.  195,  and  note  201;  ArrmgUm  v.  Liaeom,  34  Gal.  365;  94  Am.  Deo.  TSS; 
and  note  742;  bill  to  remove  cloud  on  title,  when  it  will  lie:  Munmn  ▼.  Mm^ 
9on,  28  Conn.  582;  73  Am.  Dec.  693;  Polh  y.  Roae^  25  Md.  153;  89  Am.  Dm. 
773;  Scott  V.  Onderdonk,  14  N.  Y.  9;  67  Am.  Dec  106,  note  110;  WethfreUw. 
Eberle,  123  111.  666;  5  Am.  St  Rep.  574. 

Legal  Tttlb  to  Land  cannot  bk  Tried  in  Sttit  to  Remove  Cloup 
from  the  title:  Fontaine  v.  Hudson,  93  Mo.  62;  3  Am.  St.  Rep.  615. 

Laches  as  Bab  to  RsLncr:  Walet  v.  Hatkiw,  68  Tcz.  418;  2  Am.  St 
Rep.  501,  and  cases  collected  in  note  505. 
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JuDOMENTS  —  Record  or  Former  Action  and  Recotcrt  ab  Eyidbncb  in 
StTBSEQUENT  ACTION.  —  lu  aa  action  to  recover  damages  for  injuries  re- 
sulting from  a  permanent  obstruction  of  a  watercourse,  and  the  conse- 
qnent  overflowing  of  the  plaintiff's  land,  the  record  of  a  former  actios 
and  recovery  for  the  same  cause,  for  damages  sustained  prior  to  tlie  com- 
mencement of  this  action,  is  properly  'u^mittiM^  in  evida&oa  vpoii  ths 
same  issues  involved  in  both  actions. 
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Vbotkr  Mjeasubx  ot  Dahaoxs  wor  DwrRuuTioy  or  Loss  ot  Gsowiko 
Cbops  ia  in  general  the  value  of  the  crops  standing  upon  the  gnmnd* 
and  not  the  loss  as  measured  by  the  rental  value  of  the  land. 

^'  Watxbodubsi,'*  nr  Legal  Sense  of  Term,  does  not  Neobssarilt  Con- 
BDT  merely  of  the  stream  as  it  flows  within  the  banks  which  form  tho 
channel  in  ordinary  stages  of  water;  and  when,  in  times  of  ordinary 
high  water,  tho  stream,  extending  beyond  its  banks,  is  accostomed  to 
flow  down  over  the  adjacent  lowlands  in  a  broader  but  still  definable 
stream,  it  has  still  the  character  of  a  '*  watercourse,**  and  the  law  relat- 
ing to  watercourses  is  applicable,  rather  than  that  relating  to  mere 
surf  ace  water. 

WmatER  Reoovert  for  Injuries  RESui;nNo  from  Nuisanob  dobs  not 
Bar  a  recovery  for  subsequent  injuries  from  a  continuance  of  the  same 
nuisance. 

H.  J.  Peckj  for  the  appellant. 
J.  B,  Brisbinj  for  the  respondent. 

Dickinson,  J.  In  this  action  a  recovery  of  damages  is 
flought  for  the  overflowing  of  the  plaintiff's  land  in  the  years 
from  1881  to  1885,  both  inclusive,  the  cause  of  such  injury 
being,  as  is  alleged,  the  constructing  and  maintaining  by  the 
defendant  of  its  railroad,  so  as  to  obstruct  a  natural  water- 
course (the  Cannon  Biver),  which  flows  across  the  plaintiff's 
land.  The  obstruction  complained  of  was  not  on  the  plain- 
tiff's land.  There  had  been  a  prior  action  between  the  same 
parties,  and  a  judgment  in  favor  of  this  plaintiff  for  injuries 
resulting  from  the  same  cause  during  several  years  prior  to 
1881.  The  court. properly  received  in  evidence  the  record  of 
the  former  action  and  recovery.  It  was  evidence  of  the  plain- 
tiff's title,  which  was  put  in  issue  by  the  defendant  in  both 
actions.  It  was  also  admissible  upon  the  question  wl^ther 
the  railroad  had  been  so  constructed  as  to  obstruct  the  natural 
flow  of  the  stream,  which  was  also  in  issue  in  both  actions. 

In  general,  the  proper  measure  of  damages  for  the  destruc- 
tion or  loss  of  growing  crops  is  the  value  of  the  same  standing 
upon  tho  ground,  and  not  the  loss  as  measured  by  the  rental 
value  of  the  land:  Lommeland  v.  SL  Paul  etc.  Ry  Co.^  35  Minn. 
412;  Folaom  v.  Apple  River  Log  Driving  Co,y  41  Wis.  602. 
This  general  rule  of  damages  was  properly  applied  in  this 
case,  the  plaintiff  having  been  prevented,  by  the  acts  com- 
plained of,  from  securing  the  crop  of  hay  upon  the  meadow 
land  belonging  to  his  farm.  The  case  is  readily  distinguish- 
able in  several  respects  from  that  of  Brakken  v.  Minnesota  and 
St.  Loui$  Ry  Co.,  29  Minn.  41,  and  31  Id.  45,  in  which  case 
there  was  no  destruction  or  loss  of  property.    We  see  no  rea- 
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son  to  doubt  that  the  actual  loss  of  the  perennial  crop  of  grass 
was  susceptible  of  being  proved  and  measured  with  reasonable 
certainty.  Whether  the  damages  might  have  been  measured 
also  by  the  diminution  in  the  rental  value,  if  the  ca^e  had 
been  presented  upon  that  theory,  we  need  not  determine. 

The  case  in  part  was,  that  outside  of  the  proper  banks  of 
the  stream,  the  defendant  had  constructed  an  embankment 
across  the  bottom-land  below  the  plaintiffs  land  (by  the 
course  of  the  stream).  The  banks  of  the  stream  are  low,  and 
at  times  of  high  water  they  are  overflowed,  and  the  plaintiiF's 
meadow-land  submerged.  Tt  is  shown  that  before  the  build- 
ing of  the  embankment  the  overflow  passed  off  in  that  direc- 
.tion  in  the  course  of  a  few  days,  but  since  that  time  it  has 
remained  upon  the  plaintifi^'s  meadow,  so  as  to  prevent  the 
harvesting  of  the  grass.  As  the  evidence  presents  the  case, 
the  embankment  "held  the  water  back."  The  rulings  and 
charge  of  the  court  were  to  the  efifect  that  this  overflow  was  in 
the  nature  of  a  watercourse,  rather  than  of  mere  surface  water, 
and  that  the  defendant  had  no  right  to  so  construct  its  em- 
bankment over  the  bottom-land  as  to  obstruct  the  passage  of 
the  water.  The  facts  shown  justify  the  rulings  and  charge  of 
the  court.  A  "watercourse,"  in  the  legal  sense  of  the  term, 
does  not  necessarily  consist  merely  of  the  stream  as  it  flows 
within  the  banks  which  form  the  channel  in  ordinary  stages 
of  water.  When,  in  times  of  ordinary  high  water,  the  stream, 
extending  beyond  its  banks,  is  accustomed  to  flow  down  over 
the  adjacent  lowlands  in  a  broader  but  still  definable  stream, 
it  has  still  the  character  of  a  watercourse,  and  the  law  relat- 
ing to  watercourses  is  applicable,  rather  than  that  relating  to 
mere  surface  water:  Crawford  v.  Rambo,  44  Ohio  St.  279. 
What  might  be  the  rule  of  law  with  respect  to  water  setting 
back  from  a  stream  upon  adjacent  lowland,  but  not  passing 
ever  it  as  running  water,  we  do  not  determine.  We  do  not 
understand  this  to  be  such  a  case.  The  former  recovery  for 
injuries  resulting  from  the  obstruction  in  prior  years  did  not 
bar  this  action  for  subsequent  injuries  from  the  continued 
nuisance. 

Order  affirmed. 


PufiiTivs  Djlmaomb  lOR  OoHVoruAHOi  ov  NuBAiTGi  may  bo  gtwma  Ij 
jury  in  an  action  bfooght  aftar  a  lonnar  reoorevy  hj  tha  jlaintiff  afuiwi 
the  defendant:  Wit  v.  AmtHotm  Academy  qfMwtk,  130  ftu  fll  118;  6  Abl. 
8t.Bep.798L 
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Though  Measttbe  of  Damages  for  Dmmvcnov  of  Growiko  Oram 
caased  by  wrongfully  overflowisg  land  is  the  value  of  the  grass  at  the  time 
of  the  overflow,  yet  if  the  use  of  the  land  for  pasturage  and  the  growth  of 
grass  is  thereafter  prevented,  that  fact  may  be  considered  as  an  element  of 
damage:  Sabine  etc,  H.  i?.  Co.  v.^Brousard,  69  Tex.  G17. 

If  Land  is  Wrongfully  Overflowed,  and  the  Owner  thereby  De- 
prived OF  ITS  Use,  the  true  measure  of  damages  is  its  fair  rental  value, 
and  not  the  contingent  profits  of  crops  which  might  have  been  raised  on  it 
had  it  not  been  overflowed:  CUy  qf  Chicago  v.  Huenerbein,  85  111.  594;  2ft 
Am.  Rep.  626. 

Natural  Wateboourss,  Dbjinition  of:  Bloodgood  v.  Ayers,  108  N.  T. 
400;  2  Am.  St.  Rep.  443,  and  cases  collected  in  note  446.  A  stream  does 
not  oease  to  be  a  wateroonrse,  and  become  mere  surface  water,  because,  at 
Oertain  points,  it  spreads  over  a  level  meadow  several  rods  in  width,  and  flows 
for  a  distance  without  defined  banks  before  flowing  again  in  a  deflnite  chan- 
nel:   West  V.  Taylor,  16  Or.  165. 


Wakefield  v.  Brown. 

[38  Minnesota,  8t'l.] 

Judgments — Stay  of  Execution.  —  Time  durino  Which  Execution  la 
Stated  by  the  court,  at  the  instance  of  the  judgment  debtor,  must  be 
excluded  from  the  computation  of  the  five  years  after  entry  of  judg- 
ment allowed  by  the  Minnesota  statute  for  enforcing  it. 

Deeds.  —  If  True  Owner  of  Land  Conveys  by  Any  Name,  the  convey- 
ance, as  between  the  grantor  and  grantee,  will  transfer  title,  although  the 
grantor  executed  the  deed  of  conveyance  under  an  assumed  name,  or 
the  scrivener  who  draughted  the  instrument  made  a  mistake  in  his  chris- 
tian name,  and  evidence  oZfuiufe  the  instrument  is  admissible  to  indentifjf 
the  actual  grantor. 

Action  of  ejectment.    The  opinion  states  the  case. 

Smith  and  Reed,  for  the  appellants. 

Uelandj  Shores,  and  Holt,  for  the  respondentfl. 

Mitchell,  J.  The  defendants  claim  title  to  the  premises 
in  dispute  under  a  sale  on  execution,  issued  October  9,  1863, 
on  a  judgment  rendered  and  docketed  May  13,  1857,  against 
one  George  £.  H.  Day.  An  execution  was  issued  on  this 
judgment  May  16,  1857.  On  July  8,  1857,  the  judgment 
debtor  obtained  from  the  court  an  order  staying  all  proceed- 
ings under  the  judgment,  and  the  execution  issued  thereon, 
.tintil  the  further  order  of  the  court,  and  directing  the  sheriff 
to  return  the  execution  immediately,  which  he  did,  stating 
that  he  returned  it  unsatisfied  by  order  of  the  court.  This 
stay  continued  in  force  until  October  21, 1858,  when  the  par- 
ties stipulated  that  the  answer  of  the  defendant  (which  it 


672  Wakefield  v.  Brown.  [Minn. 

would  seem  he  had  been  allowed  to  interpose)  should  be 
withdrawn,  and  the  judgment  theretofore  entered  remain  and 
stand  as  the  judgment  of  the  court,  and  that,  in  consideration 
of  the  premises,  execution  should  be  stayed  for  one  year  from 
November  1,  1858.  A  second  execution  was  issued  May  26, 
1862,  and  returned  "No  property  found,"  July  28,  1862.  A 
third  execution  was  issued  October  9, 1863,  which  was  the  one 
on  which  the  sale  was  made. 

The  statute  applicable  to  the  case  was  Revised  Statates  of 
1851,  chapter  71,  section  80  (Pub.  Stats.  1858,  c.  61,  sec.  80), 
as  amended  by  Laws  of  1862,  chapter  27,  which  is,  that  "the 
party  in  whose  favor  judgment  is  given  may,  at  any  time 
within  five  years  after  the  entry  thereof,  proceed  to  enforce 
the  same  as  provided  by  statute;  but  when  no  execution  shall 
have  been  issued  and  levied,  or  returned  '  No  property  found/ 
within  five  years  from  the  time  of  the  entry  of  judgment,  the 
lien  of  the  judgment  shall  be  determined,  and  the  property  of 
the  judgment  debtor  discharged  therefrom."  The  contention 
of  the  plaintiffs  is,  that  the  return  of  the  first  execution  un- 
satisfied by  order  of  the  court  was  not,  within  the  doctrine  of 
Sherburne  v.  Rippe^  35  Mrnn.  540,  sufficient,  under  this  statute, 
to  preserve  the  lien  of  the  judgment;  and,  the  second  execu- 
tion having  been  issued  more  than  five  years  after  the  entry 
of  the  judgment,  consequently  the  lien  of  the  judgment  bad 
terminated  before  the  issuing  of  the  execution  on  which  the 
sale  was  made.  On  the  other  hand,  defendants  urge  that,  in- 
asmuch as  no  formal  levy  upon  real  estate  is  necessary,  as  has 
been  repeatedly  held  by  this  court,  therefore  the  issuing  and 
placing  the  first  execution  in  the  hands  of  the  sherifi^  was  a 
sufficient  compliance  with  the  statute  to  preserve  the  lien  of 
the  judgment;  that  this  point  was  not  covered  by  the  assign- 
ments of  errors,  and  hence  not  considered  or  passed  upon  by 
this  court  in  Sherburne  v.  Rippe^  eupra. 

Passing  this  point,  we  are  clearly  of  opinion  that  it  must  be 
held  that  the  lien  of  the  judgment  was  in  life  at  the  time  of 
the  issuing  of  the  third  execution,  in  October,  1863,  upon  the 
ground  that  the  time  from  July  8,  1857,  to  October  21,  1858, 
during  which  execution  was  stayed  by  the  court  at  the  in- 
stance of  the  judgment  debtor,  must  be  excluded  from  the 
computation  of  the  five  years  allowed  by  the  statute.  If  so, 
then,  of  course,  the  second  execution  was  issued  and  returned 
in  time  to  preserve  the  lien  of  the  judgment.  At  common 
law,  the  right  to  sue  out  an  execution  in  a  personal  actioii  was 
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limited  to  a  year  and  a  day  from  the  entry  of  judgment.  If 
the  party  had  slipped  his  time,  he  was  put  to  his  action  upon 
the  judgment.  This  limitation  of  the  common  law  was  as  in- 
flexible and  as  positive  as  that  of  our  statute;  yet  it  was  well 
established  at  common  law  that  when  the  plaintiff  had  judg- 
ment with  stay  of  execution,  or  execution  was  stayed  by  in- 
junction, the  plaintiff  might  sue  out  an  execution  within  one 
year  after  the  stay  terminated,  or  the  injunction  was  dissolved. 
On  the  same  principle,  if  the  defendant  brought  a  writ  of 
error,  and  thereby  hindered  the  plaintiff  from  taking  his  ex- 
ecution within  a  year,  and  the  plaintiff  in  error  was  nonsuited 
or  the  judgment  affirmed,  the  defendant  in  error  might  pro- 
ceed to  execution  after  the  year,  without  scire  fadoBj  because 
the  writ  of  error  was  a  supersedeas  to  the  execution,  and  the 
plaintiff  must  acquiesce  until  he  hears  the  judgment  above. 
The  reason  for  this  is,  that  the  stay  of  execution  being  with 
the  consent  and  for  the  benefit  of  the  judgment  debtor,  and 
the  injunction  or  writ  of  error  being  his  own  act,  he  should 
not  take  advantage  of  them,  nor  could  he  be  surprised  or 
prejudiced  by  the  delay,  because  that  delay  was  in  fact  refers 
able  to  himself.  It  would  be  unreasonable  and  inconsistent 
for  the  law  to  present  to  a  party,  in  one  hand,  a  command  to 
4o  an  act  within  a  certain  time,  under  the  penalty  of  losing 
his  rights,  and  with  the  other  hand  restrain  him  from  doing 
the  act.  For  this  reason,  the  time  during  which  the  plaintiff 
was  thus  prevented  by  the  law  from  issuing  execution  was,  at 
common  law,  excluded  from  the  year  allowed  for  that  pur- 
pose: 3  Bac.  Abr.,  tit.  Execution,  H,  724;  HuisonpiUer  v.  SUh 
ver,  12  Gratt.  579;  Michell  v.  Cue,  2  Burr.  660;  United  StaUs  v. 
Hartford,  19  Johns.  173;  Noland  v.  Seekrighty  6  Munf.  186. 
Analogous  in  principle  are  those  cases  in  which  the  courts 
have  frequently  made  exceptions  to  the  operation  of  statutes 
of  limitation,  though  exceptions  for  such  causes  were  not  pro- 
vided for  in  the  statutes;  as,  for  example,  the  period  during 
which  an  administrator  or  executor  is  exempted  from  suit; 
when  the  right  to  sue  an  administrator  has  been  suspended 
by  reason  of  an  appeal  from  the  order  appointing  him;  the 
time  during  which  the  courts  have  been  shut  by  war;  or  the 
period  during  which  the  plaintiff  has,  by  the  defendant,  been 
prevented  by  injunction  from  bringing  suit.  The  limitation 
of  the  statute  of  the  right  to  issue  execution  to  five  years  is 
strictly  analogous  to  the  common-law  limitation  of  a  year  and 
A  day.    The  only  change  is  one  of  time.     In  enacting  such  a 
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Btatuie,  it  is  not  to  be  presumed,  notwithstanding  its  general 
terms,  that  the  legislature  intended  to  ignore  or  change  the 
common-law  rules  for  the  computation  of  time  under  the  limi- 
tation. On  the  contrarjr,  in  the  absence  of  express  provisions 
to  the  contrary,  it  is  to  be  presumed  that  they  enacted  the 
statute  with  reference  to  these  rules,  and  that  they  intended 
them  to  continue  to  apply. 

We  are  strongly  inclined  to  the  opinion  that,  under  the 
stipulation  of  the  parties  of  October  21,  1858,  the  case  stood 
precisely  as  if  the  plaintiff  in  the  action  had  obtained  jndg- 
ment  with  a  stay  of  execution,  and  hence  that  the  period  of 
the  stay  under  the  stipulation,  as  well  as  the  stay  under  the 
order  of  the  court,  should  be  excluded.  If  so,  the  executi<m 
under  which  the  sale  was  made  was  issued  in  time,  without 
regard  to  the  two  previous  ones.  But  however  this  may  be, 
we  are  clear  that  the  time  the  stay  under  the  order  of  the  court 
continued  in  force  should  be  excluded.  It  follows  that  the 
execution  sale  was  valid,  and  transferred  to  the  purchaser  all 
the  interest  in  the  premises  which  Day  had  in  them. 

That  he  owned  one  undivided  half  is  undisputed.  Whether 
he  owned  the  other  half  depends  upon  the  existence  and  valid- 
ity of  a  conveyance  thereof  to  him  by  one  John  0.  Brunius, 
the  previous  owner.  There  was  introduced  in  evidence  the 
record  of  a  deed  thereof  to  Day,  executed  April  4,  1857,  in  the 
body  of  which  the  grantors  are  described  as  James  O.  Brunins 
and  Bertha,  his  wife.  The  signatures  to  this  deed  are  ''J.  0. 
Brunius  "  and  '^  Bertha  Brunius,"  and  in  his  certificate  of  ac 
knowledgment,  the  officer  certifies  that  James  O.  Brunius  and 
Bertha,  his  wife,  personally  came  before  him  and  acknowl- 
edged the  execution  of  the  instrument.  Parol  evidence  was 
offered  and  admitted  to  prove  that  John  0.  Brunius  and  wife 
were  the  parties  who  in  fact  executed  this  deed.  It  is  un- 
necessary to  repeat  this  evidence,  or  to  refer  to  it  further 
than  to  say  that,  if  competent,  it,  in  our  opinion,  conclusively 
proves  that  John  0.  Brunius  was  the  identical  person  who 
executed  this  deed.  Either  he  executed  it  under  the  assumed 
name  of  James  0.  Brunius,  or,  which  is  more  probable,  the 
scrivener  who  drew  the  deed  made  a  mistake  in  the  christian 
name  of  the  grantor,  who  signed  himself  ^'  J.  0.  Brunius,"  a 
name  by  which  he  was  also  often  known.  It  is  immaterial 
which  of  these  hypotheses  is  the  correct  one;  for  in  either 
case,  there  can  be  no  question,  either  upon  reason  or  author- 
ity, that  if  he  in  fact  executed  and  delivered  this  instrument 
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as  his  deed,  it  was  effectual,  as  between  the  grantor  and  gran« 
tee,  to  convey  the  title.  If  the  true  owner  conveys  by  any 
name,  the  conveyance,  as  between  the  grantor  and  grantee, 
will  transfer  title,  and  in  all  cases  evidence  aliunde  the  instru- 
ment is  admissible  to  identify  the  actual  grantor.  The  admis- 
sion of  such  evidence  does  not  change  the  written  instrument, 
or  add  new  terms  to  it,  but  merely  fixes  and  applies  terms 
already  contained  in  it:  8  Washburn  on  Real  Property,  281; 
Hommel  v.  Devinneyy  39  Mich.  522;  Nixon  v.  CoUeigh^  62  IlL 
887;  Lyon  v.  Kain,  86  Id.  862,  369;  MiddUton  v.  Findla^  25 
CaL  76,  81;  FoUon  v.  Kehoe,  38  Id.  44;  99  Am.  Dec.  347; 
Staxil  V.  Sigelkowy  12  Wis.  234;  Morse  v.  CarpenUr,  19  Vt.  613; 
Fletcher  v.  Mansurj  6  Ind.  267;  Janes  v.  Whitbreadj  11  Com. 
B.  406,  411;  Elliot  v.  Davis^  2  Bos.  &  P.  338.  In  the  present 
case,  there  is  no  question  of  innocent  purchasers.  It  stands 
precisely  as  if  the  controversy  was  between  the  original  parties 
to  the  deed. 
Judgment  affirmed. 

Wbsrb  Ownkb  09  Land  Ezboutes  Deed  thsbsot  to  Ficnnoua  Geah« 
TME,  and  then,  under  the  name  of  such  grantee,  executes  another  deed  of  tha 
same  land  to  another  person,  the  latter  gets  good  title:  David  v.  WUUamB' 
hwrgh  etc  Ins.  Co,,  83  N.  T.  265;  38  Am.  Rep.  418. 

Peiuion  Who  Appears  before  Magistrate  and  I>ult  Acknowledges 
KxxounoK  ov  Deed^  to  which  his  name  was  subscribed  by  another  in  his 
absence^  thereby  recognizes  and  adopts  the  signature  as  his  own:  BartUU  v. 
Jhvke^  100  Mass.  174;  07  Am.  Dec  02;  1  Am.  Rep.  101. 


Knight  v.  Alexander. 

rss  Minnesota,  884.] 

AcrnofN  to  DBfrBBUiNj&  Adverse  Claim  to  Land  mat  be  Maintaxned  by 
one  in  possession  thereof,  without  other  proof  of  his  interest  in  the  land. 

Taxation.  —  Designation  of  Newspaper  por  Pitblication  op  Deuvquert 
Tax  Llst,  named  in  a  resolution  of  the  board  of  oonnty  commiwrianera 
the  * '  Enterprise,  '*  sufficiently  designates  the  ' '  Qlenooe  Eatezprise,  **  there 
being  no  other  newspaper  published  in  the  county  bearing  that  name, 
and  being  in  common  speech  spoken  of  as  the  "  Enterprise." 

Dbboription  in  Published  Delinquent  Tax  List  as  follows:  "N  ^N  B 
^SEiNEiNEiofNWi  section  23,  township  114,  range  30^  160 
acres,"  b  not  a  sufficient  description  of  the  north  half  of  the  northeast 
quarter,  the  southeast  quarter  of  the  northeast  quarter,  and  the  north- 
east quarter  of  the  northwest  quarter  of  that  section.  In  sooh  a  pub- 
Iteation  a  description  which  is  in  fact  erroneonsy  and  wUeh  ia  oalonlatiad 
fto  misleadi  is  Isgally  iosufficient  as  constmctiTa  notioei. 
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E,  8,  Alexander,  for  the  appellant. 

M.  0.  Littlej  Hooker,  Little,  and  Nunn,  and  F.  R,  Allen^  for 
the  respondent. 

Dickinson,  J.  The  plaintiffs,  alleging  their  ownership  and 
possession  of  the  land  in  controversy,  brought  this  action  un- 
der the  statute  to  determine  the  adverse  claims  of  the  defend- 
ant. The  latter  asserts  a  title  in  himself,  acquired  under  a 
tax  judgment  entered  in  1880.  The  land  in  question  is  in  the 
county  of  McLeod,  and  described  as  the  north  half  of  the 
northeast  quarter,  the  southeast  quarter  of  the  northeast 
quarter,  and  the  northeast  quarter  of  the  northwest  quarter  of 
section  23,  township  114,  of  range  30.  The  evidence  justified 
the  finding  of  the  plaintiffs'  possession  of  the  land,  and  that 
was  sufficient  to  enable  them  to  maintain  this  action:  Herrick 
v.  Churchill,  35  Minn.  318;  Barber  v.  Evans,  27  Id.  92,  93. 

The  tax  judgment  through  which  the  defendant's  asserted 
title  was  derived  was  based  upon  a  publication  of  the  delin- 
quent list  in  a  newspaper  in  said  county,  which  at  the  time  of 
the  publication,  appeared  under  the  name  or  title,  ''  Glencoe 
Enterprise."  This  newspaper  had  previously  been  called  the 
**  McLeod  County  Enterprise,"  but  the  name  had  been  changed 
as  above  indicated.  In  common  speech  it  was  spoken  of  as 
the  '^Enterprise."  It  was  the  only  paper  published  in  the 
county  bearing  that  name.  Only  one  other  newspaper  was 
published  in  the  county.  That  was  published  under  the  name, 
''  Glencoe  Register."  It  is  claimed  that  the  county  commis- 
sioners had  not  sufficiently  designated  this  newspaper  for  the 
publication  of  the  delinquent  list,  because  in  their  resolutian 
they  merely  named  the  **  Enterprise."  We  think  that  this 
designation  was  sufficient,  in  view  of  the  facts  that  the  publi- 
cation was  required  to  be  made  in  a  newspaper  published  in 
that  county  (if  any  paper  was  published  there,  such  as  the 
statute  specifies),  and  that  there  was  no  other  paper  in  the 
county  bearing  that  name. 

In  the  delinquent  list,  as  published,  the  terms  of  descrip- 
tion in  question  were:  "  Felix  Comoyer  N^NEiSEiNK 
i  N  E  i  of  N  W  i  23, 114, 30, 160."  The  figures  "  23,"  "  114," 
**30,"  and  '^160"  were  in  columns  headed  so  as  to  indicate 
that  these  terms  designated,  respectively,  section,  township, 
range,  and  the  number  of  acres.  Felix  Comoyer  was  the  owner 
of  the  land  in  question.  The  above  terms  certainly  do  not  cor- 
rectly describe  the  land  which  is  the  subject  of  this  action.  If 
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read  without  alteration  by  the  insertion  of  conjunctions  or 
marks  of  punctuation,  to  indicate  that  several  parcels  are  in- 
tended to  be  included,  these  abbreviations  designate  a  tract  in 
the  northeast  quarter  of  the  northeast  quarter  of  the  north- 
west quarter  of  the  section,  which,  if  the  section  be  of  the  ordi- 
nary area,  would  be  about  thirty-one  hundredths  of  an  acre  in 
extent.  They  can  only  bo  made  descriptive  of  the  land  in 
question  by  inserting  or  implying  words  or  marks  to  effect  a 
separation  of  the  terms,  which  upon  their  face  constitute  but 
a  single  description.  It  is  contended  that  the  statement  of 
the  number  of  acres  shows  that  these  terms  should  be  sepa- 
rated into  different  descriptions,  so  as  to  designate  several 
tracts  having  an  aggregate  area  of  160  acres,  and  that  only 
one  such  division  is  possible.  We  are  of  the  opinion  that,  un- 
der the  strict  rule  which  is  always  applied  in  such  cases,  this 
consideration  does  not  justify  holding  this  description,  which 
is  in  fact  erroneous,  to  be  a  sufficient  designation  of  the  land 
in  question  for  the  purposes  contemplated  in  the  publication 
of  the  delinquent  list.  The  principal  object  for  which  that 
publication  is  required  is  to  give  notice  to  those  persons  in- 
terested in  the  land,  and  whose  attention  may  be  in  no  other 
way  drawn  to  the  facts  involved  in  the  notice.  Hence,  while 
a  particular  description  which  the  parties  to  a  deed  of  convey- 
ance may  have  adopted  to  designate  the  land  intended  by 
them  to  be  conveyed  may  be  sufficient,  although  in  some  re- 
spect erroneous,  it  does  not  follow  that  such  a  description  in  a 
published  tax  list  would  be  legally  sufficient  as  constructive 
notice.  In  such  a  publication  a  description  which  is  in  fact 
erroneous,  and  which  is  calculated  to  mislead,  is  insufficient: 
TaUrnan  v.  White^  2  N.  Y.  66;  Cooley  on  Taxation,  404  et  seq. 
It  seems  to  us  that  this  description  was  such  as  might  mislead 
one  whose  attention  is  not  called  to  the  fact  of  the  erroneous 
designation.  If,  for  instance,  a  person  interested  in  the  south- 
west quarter  of  the  northeast  quarter  of  this  section  had  looked 
through  this  published  list  to  learn  whether  that  tract  was 
there  charged  with  delinquent  taxes,  he  would,  as  may  be 
supposed,  have  found  no  such  land  described  in  the  list.  If 
actually  informed  that  the  description  in  question  was 
not  what  it  was  intended  to  be,  and  that  it  was  intended 
to  embrace  that  tract,  he  might  then,  with  a  little  study, 
discover  that  this  description  could  only  be  made  to  de- 
signate 160  acres  of  land,  in  a  section  of  640  acres,  by  saoh 
alteration  of  the  terms  as  would  make  the  "  S.  B.  i  N.  B.  i  " 
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a  distinct  description.  In  view  of  the  parpose  for  which  sacb 
a  publication  is  required,  it  would  seem  that  an  erroneous  de- 
Bcription  here  would,  in  general,  be  at  least  as  objectionable 
as  in  a  tax  deed.  In  Orion  v.  Noonan^  23  Wis.  102,  a  descrip- 
tion in  a  tax  deed  was:  "  Part  of  N.  W.  i  lot  3,  [  .  .  .  .  ]  5 
25-100  acres  of  sec.  9,  T.  7,  R.  22."  The  court  read  this  as 
meaning  upon  its  face,  "  Part  of  northeast  quarter  of  lot  3," 
etc.,  and  held  that  the  words  "  being "  or  "  described  as " 
should  not  be  supplied  by  intendment,  instead  of  "  of"  (which 
would  have  made  the  description  applicable  to  the  land  in 
question),  as  that  would  change  the  sense  as  it  would  be  ordi- 
narily understood.  In  Keith  v.  HaydeUy  26  Minn.  212,  a  judg- 
ment describing  the  land  as  "  8.'  N.  E.*  &  N.  W.*  S.  E.*  sec. 
32,"  etc.,  designated  also  as  being  120  acres,  was  held  in- 
sufficient, although  it  might  have  been  said,  as  it  is  here, 
that  120  acres  of  land  could  be  described  by  these  terms  only 
by  reading  them  as  the  south  half  of  the  northeast  quarter  and 
the  northwest  quarter  of  the  southeast  quarter  of  the  section. 

The  delinquent  list,  as  published,  being  thus  fatally  defec- 
tive, there  was  no  jurisdiction,  and  the  judgment  was  void, 
and  is  not  protected  from  attack  by  the  lapse  of  the  statutory 
period  of  limitation:  Feller  v.  Clarib,  36  Minn.  338;  Sanborn  v. 
Cooper,  31  Id.  807. 

Judgment  affirmed. 

AcnoN  TO  QuDBT  TiTLS,  when  and  when  not  maintainable:  See  Smith  ▼. 
McConneU,  17  lU.  136;  63  Am.  Deo.  340;  Bianehard  r.  Tyler,  12  Mich.  339; 
86  Am.  Dec  67;  Weihereil  r.  Eberle,  123  IlL  666;  6  Am.  St.  Bep.  674^  and 
note  677;  NorUtrop  ▼.  Andrew,  39  Kan.  667.  PoMeaaion  of  one  of  aerend 
joint  owners  of  land  is  the  possession  of  all,  and  where  one  is  thna  in  poaaee- 
sion  by  his  co-tenant,  he  may  maintain  an  action  to  qniet  his  title:  SeoU  t. 
Scott,  86  Ky.  386. 

Tax  Salb  is  Vom  if  Statutk  is  mot  Followkd  in  any  matter  material 
to  sale,  as  if  the  land  is  not  advertiaed,  or  if  it  is  misdeeoribed  in  the  adver- 
tiaement,  etc.:  WdOace  ▼.  Proton,  22  Ark.  118;  76  Am.  Dec.  421;  BSdwellr. 
Webb,  10  Minn.  69;  88  Am.  Dec  66.  Sufficient  compliance  with  atatnte  aa 
to  advertisement  of  tax  sale  in  newspaper:  See  Cost  ▼.  Belkwt,  81  K.  H» 
601;  64  Am.  Dec  847. 
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Lakb  Superior  Land  Company  v.  Embrson. 

r»  ICimiMOTA,  406.] 
WiUnSS — RffABIAN    RiOBTB. — TlTLB   TO   SOIL   UNDSB    WaTBR   AND   BS- 

TOin>  Low-WATBB  Mark  of  a  navigable  stream  or  lake  ia  in  the  atate, 
and  a  deed  of  conveyance  executed  by  the  owner  of  the  abutting  shore^ 
purporting  to  convey  such  soil,  is  wholly  inoperative. 

Orlt  Riobts  WmcB  Ripabiam  Owhxb  can  bays  bxtorb  Low-watkb 
Mabk  are  certain  riparian  rights  incident  to  land  bordering  upon  nav- 
igable water.  Such  rights  exist  ^tire  noteroB,  and  cannot  be  severed  and 
transferred  apart  from  the  abutting  shore,  so  as  to  become  rights  in 
gross. 

BiPABiAN  RioBTB  Inoidsnt  ob  ApFDBnvANT  to  no  land  oaiuiot  exist. 

-Cloud  otov  Tttls. — Gbabteb  in  Dexd  or  LA2n>  AsumNa  on  Kayioabu 
Stbbam  mat  Maintain  Action  to  remove  the  cloud  upon  his  riparian 
rights,  created  by  a  prior  deed  to  another  grantee  from  the  same  grantor, 
purporting  to  convey  the  soil  under  the  water  and  beyond  low-water 
mark. 

Action  to  remove  cloud  upon  title.  The  opinion  states  the 
case. 

Phelpa  and  Smithy  for  the  appellants. 

WhUff  Shannon^  and  Reynolds,  for  the  respondent. 

Gilfillak,  C.  J.  In  1858,  the  owner  of  what  is  known  as 
Bice's  Point,  a  point  of  land  extending  into  that  part  of  Lake 
Superior  now  called  the  hay  of  Duluth,  platted  the  same  as  a 
town,  and  recorded  the  plat.  On  the  plat  there  were  deline- 
ated certain  blocks,  numbered  64,  75,  84,  and  95.  The  streets 
fieparating  these  blocks  have  since  been  duly  vacated,  so  that 
they  now  lie  in  one  solid  parcel  of  land,  which  is  bounded  on 
the  east  by  the  waters  of  the  bay.  At  the  time  of  the  platting, 
fiaid  parcel  as  platted  extended  to  and  beyond  the  low-water 
mark,  and  the  bay  front  of  the  parcel  was  then,  ever  since 
has  been,  and  now  is  under  water.  There  were  also  deline- 
ated, on  said  plat,  blocks  in  front  of  said  parcel,  which  were, 
as  shown  on  the  plat,  in  the  water  beyond  the  low-water  mark, 
and  where  the  person  then  platting  had  no  title  to  the  land. 
Among  the  blocks  so  delineated  in  the  water,  and  below  the 
low-water  mark,  was  one  numbered  122.  The  said  owner 
thereupon  conveyed  blocks  64,  75,  84,  and  95,  and  plaintiff 
now  has  the  title  so  conveyed.  On  the  same  day,  said  owner 
executed  to  one  Wilson  a  deed  purporting  to  convey  to  him 
block  122,  and  Wilson  subsequently  executed  to  defendants 
a  deed  purporting  to  convey  said  block  to  him.  Plaintiff 
is  in  the  actual  possession  of  the  blocks  so  conveyed  to  it. 
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The  chief  question  in  the  case  is,  What  did  the  plain tifiTa 
and  the  defendants'  grantors  respectively  get  by  the  deeds 
from  the  said  owner?    That  owner  owned  the  land  only  ta 
low-water  mark.    The  title  to  the  soil  beyond  that,  and  under 
the  water,  was  in  the  state.    The  only  rights  be  could  have 
beyond  the  low-water  mark  were  certain  riparian  rights  inci- 
dent to  land   bordering  upon  a  navigable  stream  or  lake. 
Among  these  were  the  right  to  enjoy  free  communication  be- 
tween his  abutting  premises  and  the  navigable  waters  of  the 
lake,  to  build  and    maintain  suitable  landings,   piers,  and 
wharves  on  ^nd  in  front  of  his  land,  and  to  extend  the  same 
therefrom  into  the  lake  to  the  point  of  navigability,  even  be* 
yond  low- water  mark;  and  to  this  extent  exclusively  to  occupy 
for  such  and  like  purposes  the  bed  of  the  lake,  subordinate  to 
the  public  paramount  right  of  navigation:  Brisbine  v.  St.  Paul 
and  Sioux  City  R.  R,  Co,.,  23  Minn.  114;  Union  Depot  etc.  Co. 
V.  Brunswick,  31  Id.  297;  47  Am.  Rep.  789.    These  rights  all 
pertain  to  the  use  of  abutting  land  in  connection  with  the 
water,  or  of  the  water  in  connection  with  the  land.    The  right 
to  use  beyond  the  low-water  mark  rests  upon  the  title  to  the 
bank,  and  not  to  the  bed  of  the  water:  Diedrich  v.  Northwestern 
Union  R'y  Co.,  42  Wis.  248;  24  Am.  Rep.  399.     It  is  a  right 
peculiar  to  the  owner  of  the  land  bordering  on  the  lake  or 
stream,  and  not  possessed  by  others:  Morrill  v.  St.  Anthony 
Falls  Water-Power  Co.,  26  Minn.  222;  37  Am.  Rep.  399,  and 
cases  cited.     The  owner  of  the  abutting  land  has  the.  right  to 
enjoy,  for  the  purposes  of  gain  or  pleasure,  all  the  facilities 
which  the  location  of  his  land  with  reference  to  the  lake  af- 
fords: Delaplaine  v.  Chicago  &  N.  W.  Ry  Co.,  42  Wis.  214; 
24  Am.  Rep.  386.     It  exists  jur^  natures,  because  the  land  has,, 
by  nature,  the  advantage  of  being  washed   by  the  stream: 
Lyon  V.  Fishmongerff  Co.,  L.  R.  1  App.  Cas.  662.    The  right 
is  incident  to  the  land, — belongs  to  it  by  nature.    We  have 
not  found  any  case  holding  that  it  may  be  severed  from  the 
right  to  the  abutting  land,  so  as  to  become  a  right  in  gross; 
one  person  owning  exclusively  the  shore,  and  another  the 
riparian  right  incident  to  it,  though  owning  no  shore.    As 
the  owner  of  the  shore  has  no  title  to  the  soil  under  the  water, 
he  can  convey  nothing  in  the  soil;  and,  as  he  cannot  convey  the 
riparian  right  severed  from  the  shore,  his  deed  of  conveyance  of 
the  soil  under  the  water  must  be  inoperative.    Undoubtedly^ 
he  may  release  his  riparian  right  to  the  owner  of  the  soil 
under  the  water,  —  the  state,  or  its  grantee  or  licensee.     Per- 
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haps  he  may  transfer  the  right  to  the  owner  of  shore-land,  in 
oonnection  with  which  it  can  be  used  and  enjoyed,  though  not 
directly  abutting;  but  that  is  not  this  case.  Riparian  rights 
incident  or  appurtenant  to  no  land  cannot  exist.  No  interest 
passed  by  the  deed  under  which  defendants  claim.  The  grantee 
in  that  deed,  and  his  grantees,  must  be  presumed  to  have  known 
the  situation  and  character  of  what  the  deed  purports  to  con- 
vey, so  that  no  estoppel  could  arise  by  reason  of  it. 

An  action  to  remove  the  cloud  on  plaintiff's  title  created  by 
the  deed  can  be  maintained.  The  deed  is  valid  on  its  face. 
The  manner  in  which  block  122  is  delineated  on  the  plat  is 
probably  notice  to  parties  assuming  to  purchase  that  block 
that  it  lay  below  the  low-water  mark  (if  such  were  the  fact). 
But  it  was  not  conclusive  of  that  fact.  Notwithstanding  what 
appeared  by  the  plat  to  be  the  situation  of  the  block  with  re- 
Bpept  to  the  water,  it  might  still  be  shown  (if  such  were  the 
fact)  that  the  block  did  not  lie  under  water. 

The  act  making  Bice's  Point,  as  platted,  a  part  of  the  city 
of  Duluth  cannot  be  construed  as  a  transfer  or  surrender  by 
the  state  of  its  title  to  the  soil  below  low-water  mark. 

Judgment  affirmed. 

WaTXBOOI7IUII8»  TiTIJI  AMD  RiOBTS  OV  RIPARIAN  OwvxB:  Welk§  T.  Bailejf, 
55  Coim.  292;  3  Am.  St.  Rep.  48,  and  cases  ooUected  in  note  53;  WUliantS' 
htrg  Boom  Co.  r.  Smith,  84  Ey.  372. 

TsBM  "  Tms-LAKDS "  APPLIES  to  those  lands  adjoining  mainland,  and 
periodicaUy  covered  and  nncovered  by  the  rising  and  falling  tides:  SlUoU  v. 
Sfteunrt,  15  Or.  259. 

Right  op  Ripabsait  Pbopbixiobs,  at  Comm ov  Law,  to  use  of  waters  of 
stream:  Jone$  t.  AdanUf  19  Kev.  78;  3  Am.  St.  Rep.  788^  and  oases  ooUeoted 
in  note  797. 

Cloud  upov  Tolmi  See  Banumam  ▼•  KeUey^  miie,  p.  661,  and  note  668. 


Peel  v.  MoOartht. 

rss  MimrasoTA,  iSLj 

OvABDiAX  Avn  Wabb.  —  Whbbs  Guabdiav  of  Irpaht  Dm  without 
HAvnio  Rbtdsbso)  Ant  Acooukt  of  his  guardianship,  the  probate 
court  which  appointed  him  may  require  the  personal  zepresentatiTe  of 
the  deceased  to  account  for  the  moneys  of  the  ward  reoeiyed  by  the 
guardian  in  his  lifetime. 

John  D.  (yBrien^  for  the  appellant. 
John  W.  WiUidf  for  the  respondent 


682  Peel  v.  McCarthy.  [Minn. 

Dickinson,  J.  In  or  prior  to  1868,  Jeremiah  McCarthy  was, 
by  the  probate  court  of  Dakota  County,  appointed  guardian  of 
an  infant,  Mary  Connors.  In  that  year,  as  such  guardian,  and 
under  license  from  that  court,  he  sold  certain  real  estate  of 
the  infant,  and  received  the  price  of  it,  $902.89.  This  sale 
was  never  reported  to  nor  confirmed  by  the  court;  but  the  for- 
mer ward  (now  Mary  C.  Peel)  affirmed  the  sale,  and  sought 
to  recover  the  price  so  paid  to  her  former  guardian,  which  he 
had  never  paid  over  or  accounted  for  to  the  probate  court  In 
August,  1885,  Mary  C.  Peel  filed  her  petition  to  the  probate 
court  for  an  accounting  by  the  guardian  in  respect  to  this 
matter.  In  September,  1885,  McCarthy  died,  being  then  a 
resident  of  Ramsey  County;  and  by  the  probate  court  of  that 
county  this  appellant  was  appointed  administratrix  of  his 
estate.  Thereafter  the  administratrix  was,  by  order  of  the 
probate  court  of  Dakota  County,  after  notice,  substituted  in 
place  of  the  deceased  guardian  in  such  proceedings  for  an 
accounting.  After  this  the  probate  court  of  Dakota  County 
issued  its  order  or  citation  to  the  administratrix,  commanding 
her,  as  such  administratrix,  to  appear  before  that  court  to 
show  cause  why  she  should  not  make  report  to  that  court  of 
the  sale  before  referred  to,  and  why  she  should  not  account 
and  pay  over  to  the  petitioner  the  proceeds  of  the  sale,  and 
why  the  prayer  of  the  petition  should  not  be  granted.  After 
service  of  this  citation,  the  administratrix  did  not  appear  or 
show  cause  as  commanded,  and,  after  hearing  proofs  on  the 
part  of  the  petitioner,  the  court  found  the  allegations  of  the 
petition  to  be  true;  that  the  estate  of  the  deceased  was  in- 
debted to  the  petitioner  in  the  sum  of  $902.89,  with  interest 
from  the  time  of  such  sale;  and  it  was  adjudged  that  the 
administratrix  pay  the  same.  Thereafter,  in  proceedings  in 
the  probate  court  of  Ramsey  County  in  the  same  year  (1886), 
after  a  hearing  upon  the  question  of  allowing  this  claim  oi 
Mary  C.  Peel  as  a  debt  against  the  estate,  the  claim  was  al- 
lowed by  the  probate  court,  and  a  judgment  was  rendered  for 
the  recovery  of  the  same,  and  directing  payment  thereof  to  be 
made  by  the  administratrix  in  the  course  of  the  administra- 
tion of  the  estate.  The  administratrix  appealed  to  the  dis- 
trict court,  where  the  judgment  of  the  probate  court  was 
affirmed,  from  which  latter  judgment  she  then  appealed  to 
this  ccurt.  The  only  ground  upon  which  the  appellant  relies 
is,  that  the  probate  court  of  Dakota  County  had  not  juris- 
diction to  enter  judgment  against  the  administratrix  in  the 
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guardianship  proceedings,  and  hence  that  its  determination 
of  the  liability  of  the  administratrix  was  a  nullity,  and  conr 
stituted  no  foundation  for  the  adjudication  of  the  probate 
court  of  Ramsey  County. 

We  are  of  the  opinion  that  the  probate  court  of  Dakota 
County  had  authority  to  call  upon  the  administratrix  of  the 
deceased  guardian's  estate  to  account  for  the  moneys  of  the 
ward  received  by  the  guardian  in  his  lifetime,  and  to  declare 
her  liability  in  respect  to  the  same:  Kittredge  v.  Bettorif  14 
N.  H.  401;  Oregg  v.  Oregg^  15  Id.  190;  Woodbury  v.  Hammond^ 
54  Me.  832;  WaJUrman  v.  Wright,  36  Vt.  164.  We  do  not  dis- 
cover in  our  statute  any  express  provision  upon  the  point  in 
question.  It  is,  however,  manifestly  contemplated  that  the 
accounts  of  guardians  shall  be  rendered  to  the  probate  court 
by  which  they  have  been  appointed,  and  whose  authority  to 
direct  and  control  their  conduct  and  to  settle  their  accounts  is 
explicitly  declared  by  statute:  Qen.  Stats.  1878,  c.  49,  sec.  3. 
The  prescribed  conditions  of  a  guardian's  bond  are,  among 
other  things,  that  he  will  render  account  within  a  stated  time, 
and  at  such  other  times  as  the  probate  court  shall  direct;  and 
that  he  will,  at  the  expiration  of  his  trust,  settle  his  accounts 
with  the  judge  of  probate,  or  with  the  ward,  and  pay  over, 
etc.:  Gen.  Stats.  1878,  c.  59,  sec.  27.  It  is  most  consistent 
with  the  manifest  purpose  of  the  statute  that,  if  a  guardian 
dies  without  having  rendered  any  account,  his  personal  rep- 
resentatives may  be  required  to  account  for  property  of  the 
ward  alleged  to  have  been  received  by  the  guardian.  If  this 
cannot  be  done,  the  probate  court,  having  full  and  exclusive 
jurisdiction  concerning  the  guardianship,  is  powerless  to  re- 
quire any  accounting  or  settlement.  Nor  is  there  any  appar- 
ent reason  why  the  administratrix  may  not  be  thus  required 
to  account,  except  that  which  may  be  urged  in  respect  to  any 
alleged  liability  of  the  intestate, — that  is,  the  want  of  per- 
sonal knowledge  on  her  part  concerning  the  matters  in  ques- 
tion. She  has,  however,  presumably,  in  her  possession  all  the 
means  of  information  which  are  in  existence, — in  the  ac- 
counts, vouchers,  and  other  instruments  or  evidence  relating 
to  the  guardianship  which  were  in  the  possession  of  the  guar- 
dian at  the  time  of  his  death.  She,  if  any  one,  can  account 
for  what  has  been  received;  and  as  the  estate  which  is  in  her 
hands  for  administration  is  responsible  for  whatever  property 
may  have  been  received  by  the  guardian,  and  not  expended. 
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it  is  most  proper  that  she  should  account  therefor  to  the  court 
having  jurisdiction  concerning  the  guardianship. 
Judgment  affirmed. 

Methods  or  OoMPXLLnra  Aooouura  with  Oboxased  ADMiNnTRATOBa 
AND  Guardians.  —  It  was  fomierly  held  in  New  York  that  a  sorrogate  bad 
no  power  or  authority  to  compel  the  repreaentatiTes  of  a  deoeaaed  guardian 
to  accoont  and  pay  over  a  balance  found  dne  from  him:  Famnoorth  ▼.  OH- 
phant,  19  Barb.  30;  Andrade  v.  Cohen,  32  Hon,  226.  And  that  the  snrrogato 
had  no  jurisdietion  to  cite  A  as  executor  or  administrator  of  B,  to  account 
for  B'b  dealings  as  ezecntor  or  administrator  of  O  with  Ce  estate,  except  for 
such  assets  of  O  as  had  come  into  A's  posaession;  Datm  v.  Dennning,  6  Paige, 
96;  Monirosa  ▼.  Wheder,  4  Lans.  DO.  But  relief  was  to  be  obtained  by  c(»m- 
plaint  in  a. court  of  equity:  Farnsioorth  v,  OUphanif  19  Barb.  30,  35.  And 
by  the  amendment  of  section  2606  of  the  Code  of  Civil  Procedure,  a  surro- 
gate's court  may  now  require  an  accounting  from  the  representative  of  a  de- 
oeaaed executor  or  admioistrator,  in  like  manner  as  it  might  have  from  the 
latter  during  his  lifetime,  after  revocation  of  his  letters:  Herbert  v.  Stevemeon,  S 
Demarest,  236;  and  see  Bieder  v.  Stemhauer,  16  Abb.  N.  C.  428.  In  California^ 
the  probate  court  has  no  autUority  to  cite  the  administrator  of  an  adminis- 
trator to  settle  the  account  of  his  intestate  with  the  estate  of  which  he  was 
the  administrator:  Bush  ▼.  Lindaey,  44  CaL  121;  and  see  Wetder  v.  lUdk,  Ut 
Id.  638.  And  where  an  administrator  dies  without  rendering  an  aoeonntk 
jurisdiction  to  compel  an  accounting  vests  in  the  appropriate  ooort  of  equityt 
Chaquette  v.  OrUt,  60  Id.  694.  And  in  several  of  the  states,  the  jurisdiotiim 
of  the  court  of  probate  and  of  the  court  of  chancery  is  concurrent  in  matters 
of  administration  and  of  guardianship:  Bee  Hailfj^  r,  Boyd,  64  Ala.  380; 
Wager  v.  Wager,  89  N.  Y.  161;  8taU  v.  DOky,  64  Md.  814;  but  the  juria- 
diction  of  the  latter  oonrt  in  the  administration  of  an  estate  ceases  when  the 
special  matter  for  which  it  was  iuFoked  has  been  disposed  oL  As  a  general 
rule,  when  that  is  done  the  matter  should  be  sent  back  to  the  probate  oouri^ 
with  instructions  if  necessary:  Havkhu  v.  Layne,  48  Ark.  644,  648;  com- 
pare FreeUind  v.  Dasey,  26  IlL  294;  McDonald  v.  Aten,  1  Ohio  St  29a.  la 
Alabama,  when  an  administrator  has  died  without  settling  his  aoooonti^  and 
his  personal  representative  becomes  the  administrator  de  loide  non  of  the  in- 
testate's estate,  which  is  declared  insolvent,  it  is  held  that  the  dual  and  antag- 
ODistio  relations  which  he  sustains  take  away  the  jurisdiction  of  the  probate 
oonrt  to  make  a  settlement  with  him  of  the  accounts  of  the  deoeaaed  ad- 
ministrator; and  a  settlement  made  by  him  in  that  oonrt,  being  void  on  its 
face  for  want  of  jurisdiction,  may  be  set  aside  at  a  subsequent  term:  Ah 
cAoiMM  V.  Tkomaeon,  70  Ala.  401;  and  see  Alexander  v.  AJemnder,  70  UL  SISL 
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Db  Graff  v.  Queen  Insurance  Company. 

[88  MiNNBBOTA,  liOL] 

Ibbubanob.  —  Language  or  Condition  in  Polict  or  Insurance  must  be 
Clkab  and  unambignous,  and  any  reasonable  donbt  aa  to  its  meaning 
most  be  resolved  in  favor  of  the  insured.  The  terms  employed  must  be 
oonstmed  with  reference  to  the  nature  of  the  property  insured,  the  par- 
poaes  for  which  it  is  ordinarily  used,  and  the  manner  in  which  it  is 
Qsoally  kept,  so  as  to  give  the  conditions,  if  possible,  a  meaning  reason- 
ably applicable  to  the  kind  of  insurance  upon  that  particular  species  of 
property. 

CkiHSTRUOTioN  or  Insubancb  Polict  with  Rstsrencb  to  Situation  or 
pROPSBTT  Insubed.  —  A  statement  in  a  policy  of  insurance  against  fire 
and  lightning,  describing  live-stock  covered  by  the  policy  as  being  in  a 
certain  bam,  taken  in  connection  with  a  clause  in  the  policy  providing 
that  the  company  "shall  not  be  liable  for  more  than  the  sum  or  sums 
insured,  nor  the  interest  of  the  insured,  except  as  hereinafter  provided, 
as  specified  upon  the  property  described  in  the  places  herein  set  forth, 
and  not  elsewhere,*'  is  to  be  construed  as  mere  matter  of  description  for 
identification  of  the  property  insured,  and  not  a  promissory  stipulation 
on  the  part  of  the  insured,  or  a  condition  of  insurance  on  the  part  of  the 
insurer,  that  such  location  of  the  property  should  remain  tinftKa^ngft^ 

Spooner  and  Spoonerj  for  the  appellant. 

TF.  D.  Camishy  for  the  respondent 

MiTGHBLLy  J.  This  was  an  action  on  a  policy  of  insurance, 
to  recover  the  value  of  a  brood  mare,  which  was  killed  by 
lightning  April  20, 1886.  The  policy  was  issued  in  November, 
1882,  to  plaintiff's  testate,  the  owner  of  the  farm  described, 
and  insured  him,  for  the  period  of  five  years,  against  loss  or 
damage  by  fire  to  the  property  described,  to  the  amount  of 
$7,500,  distributed  as  follows:  $1,000  on  his  one  and  one  half 
story  wood  dwelling;  $250  on  his  household  furniture  therein; 
$3,000  on  his  wood  barn;  $2,500  on  live-stock  therein;  $750 
on  his  wood  hog-house, — all  situated  on  the  northeast  quarter 
of  section  4,  township  107,  range  24,  township  of  Aul ton, Waseca 
County,  Minnesota.  It  was  stipulated  in  the  policy  that  it 
should  cover  loss  or  damage  by  lightning,  whether  fire  ensued 
or  not.  The  policy  also  provides  "that  the  said  company 
shall  not  be  liable  for  more  than  the  sum  or  sums  insured, 
nor  the  interest  of  the  insured,  except  as  hereinafter  pro- 
vided, aa  specified  upon  the  property  described  in  the  places 
herein  set  forthj  and  not  elsewliere"  At  the  time  this  policy 
was  issued,  the  live-stock  on  the  farm  (including  this  mare), 
when  housed,  were  usually  kept  in  the  barn  described  in 
the  policy,  but  were  turned  out  to  pasture  during  the  sum- 
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mer.    After  the  policy  was  isBued,  and  shortly  before  the 
loss,  the  insured  built  upon  the  farm  a  new  bam,  two  hun- 
dred or  three  hundred  feet  distant  from  the  old  one.    Four  or 
five  weeks  before  the  loss,  he  put  the  mare  in  the  new  bam, 
where  she  remained  until  killed  by  lightning.     The  insured 
testified  that  this  removal  was  temporary;  but  he  stated  no 
definite  time  when  he  intended  to  return  the  mare  to  the  old 
bam,  and  the  evidence  shows  that  the  only  reason  for  the 
change  was  one  of  convenience  in  caring  for  the  animal.     No 
claim  is  made  that  the  risks  insured  against  were  greater  in 
one  barn  than  in  another.     The  contentions  of  the  appellant 
are:  1.  That,  under  the  policy,  the  mare  remained  insured 
only  when  in  the  wood  barn  described,  and  not  elsewhere; 
and  2.  Even  if  the  policy  is  not  construed  thus  strictly,  she 
would  remain  insured  only  while  removed  temporarily  for 
some  purpose  incident  to  the  ordinary  use  and  enjoyment  of 
the  property;  and  that  the  removal  to  the  new  barn  for  a 
period  of  several  weeks,  for  no  particular  reason  except  the 
matter  of  convenience,  was  not  a  temporary  but  a  permanent 
removal.     Under  the  view  we  take  of  the  case,  both  of  these 
contentions  can  be  disposed  of  together.    The  appellant  rests 
his  construction  of  the  policy  mainly  upon  the  two  daoses 
which  we  have  italicized. 

In  the  construction  of  such  policies,  there  are  two  elemen- 
tary rules:  first,  the  language  of  a  condition  in  a  policy,  being 
that  of  the  insurer,  selected  by  him,  and  intended  for  his 
benefit,  must  be  clear  and  unambiguous,  and  any  reasonable 
doubt  as  to  its  meaning  must  be  resolved  in  favor  of  the  in- 
sured. The  tendency  of  such  stipulations  is  to  narrow  the 
range  of  the  underwriter's  principal  obligation;  and  again,  if 
the  meaning  is  ambiguous,  it  is  his  own  fault  in  not  making 
use  of  more  definite  terms  in  which  to  express  it:  Chandler  v. 
St  Paul  F.  &  AT.  //w.  Co.,  21  Minn.  86;  18  Am.  Rep.  385; 
Loy  V.  Homt  Itis,  Co.,  24  Minn.  315;  31  Am.  Rep.  346;  CargiU 
V.  Millers^  etc.  Ins,  Co.,  33  Minn.  90;  Boright  v.  Springfield 
F.  &  M.  Ins.  Co.,  34  Id.  352;  Olaon  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  35  Id.  432;  59  Am.  Rep.  333.  A  second  rule  is,  that 
the  language  of  a  policy  must  be  construed  with  reference  to 
the  nature  of  the  property  to  which  it  is  applied.  Such  poli- 
cies must  be  presumed  to  have  been  made  with  reference  to 
the  purposes  for  which  such  property  is  ordinarily  used,  as 
well  as  the  manner  in  which  it  is  usually  kept:  Hoibrook  ▼• 
8L  Paul  F.  &  M,  Ins.  Co.,  25  Minn.  229;  Boright  y.  Spring* 
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fidd  F.  &  M.  Ins.  Co.,  supra.  It  may  be  added,  as  within  this 
role,  that  the  terms  and  conditions  of  a  policy  should  be  con* 
€trued,  if  possible,  so  as  to  give  them  a  meaning  reasonably 
applicable  to  the  kind  of  insurance  upon  the  particular 
species  of  property  insured. 

Turning  now  to  the  two  clauses  in  the  policy  relied  on  by 
appellant,  and  taking  up  the  last  one  first,  we  remark  that, 
after  much  consideration  and  discussion,  we  have  been  unable 
to  arrive  at  any  certain  or  satisfactory  conclusion  as  to  what 
it  does  mean,  except  that  the  clause  quoted,  taken  as  a  whole, 
was  intended  to  make  assurance  doubly  sure  that  the  policy 
was  a  "specific"  and  not  a  "blanket"  one.  Appellant  con- 
strues the  expression,  "as  specified  upon  the  property  de- 
scribed, in  the  places  herein  set  forth,  and  not  elsewhere,"  as 
meaning  .that  the  property  remained  insured  only  while  in 
the  wood  barn,  and  not  elsewhere.  But,  in  framing  this 
proposition,  counsel  himself  finds  it  necessary  to  use  the 
words  "  only  "  and  "  while  ";  neither  of  which,  nor  their  equiv- 
alents, are  to  be  found  in  the  clause  itself.  If  it  was  intended 
to  insert  any  such  condition  in  the  policy,  it  ought  to  have 
been  so  expressed  that  "  he  who  runs  may  read."  The  clause 
iSy  at  least,  equally  susceptible  of  the  construction  that  the 
expression,  "as  specified,  upon  the  property  described,  in 
the  places  herein  set  foi  Ih,"  refers  back  to  the  description  of 
the  property  given  in  the  previous  portion  of  the  policy,  so  as 
to  limit  the  insurance  and  the  several  amounts,  respectively, 
to  the  property  already  described  as  in  those  places;  and  that 
the  expression  "  and  not  elsewhere  "  is  added  merely  to  ex- 
press in  negative  form  what  is  already  expressed  affirma- 
tively. If  it  will  reasonably  admit  of  such  a  construction,  it 
must  be  adopted  in  favor  of  the  insured.  So  construed,  it 
neither  adds  to  nor  takes  from  the  force  of  the  description 
first  given,  viz.,  "live-stock  therein,"  and  the  policy  may  be 
construed  as  if  this  was  the  only  statement  as  to  the  location 
of  the  property. 

In  this  case  a  single  form  of  policy  is  used  to  cover  two 
kinds  of  risk,  viz.,  fire  and  lightning;  and  to  cover  three 
classes  of  property,  viz.,  buildings,  which  are  fixed  and  im- 
movable; household  furniture,  which,  although  movable,  is 
ordinarily  kept  and  used  permanently  in  one  place;  and 
lastly,  live-stock,  which,  from  its  very  nature,  must  neces- 
sarily change  its  location  from  time  to  time.  The  form  of 
policy  here  used  is  an  ordinary  fire  policy,  adapted  more 
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eBpecially  to  insurance  of  inanimate  property  against  fire,  but 
made  to  cover  live-stock,  and  having  a  "lightning"  clause 
inserted.  Hence  words  descriptive  of  location  might,  as  to 
one  class  of  property,  or  as  to  one  kind  of  insurance,  be 
treated  as  a  statement  of  a  fact  relating  to  the  risk,  and  as 
amounting  to  a  stipulation  or  condition  that  the  property 
should  remain  there;  while  as  to  another  class  of  property, 
or  as  to  the  other  kind  of  insurance,  it  might  be  construed  as 
mere  description  for  the  purposes  of  identification. 

This  action  is  to  recover  for  the  loss  of  live-stock  by  light- 
ning, and  the  language  of  the  policy  must  therefore  be  con- 
strued as  applied  to  insurance  upon  that  particular  species  of 
property.    The  parties  must  be  presumed  to  have  known  that 
danger  from  lightning  exists  almost  wholly  in  the  summer, 
when  live-stock  is  out  in  the  fields.    No  man  of  common  sense 
would  take  a  policy  of  insurance  against  lightning  which  only 
covered  his  stock  when  in  a  particular  barn.     Such  stock  can- 
not well  be,  and  is  not  usually,  kept  permanently  in  a  build- 
ing.   The  ordinary  uses  to  which  it  is  put  forbid  it;  and  the 
usual  and  proper  treatment  of  it  requires  that  it  be  turned  out 
to  pasture  about  one  half  the  year  at  least.    According  to  the 
usual  course  of  farming  operations,  it  is  not  customary  to  treat 
an  animal,  even  when  housed,  as  attached  to  some  particu- 
lar building,  as  a  part  of  its  contents,  but  to  change  its  place 
of  stabling  from  time  to  time,  as  necessity  or  convenienoe 
may  require.    The  parties  must  be  presumed  to  have  had  all 
these  facts  in  view  when  they  made  this  contract.    If  appel- 
lant's contention  be  correct,  this  policy  would  not  cover  a  loss 
occurring  while  the  stock  is  out  at  pasture  during  the  sum- 
mer, for  that  could  hardly  be  called  a  temporary  removal 
from  the  barn  for  some  temporary  purpose  incident  to  the 
ordinary  use  and  enjoyment  of  the  property.    Again,  the  prop- 
erty was  insured  for  five  years.     Suppose  the  barn  described 
in  the  policy  had  been  destroyed  the  next  day  after  the  policy 
was  issued;  according  to  appellant,  the  insurance  on  the  stock 
would  have  terminated  forever.     Any  such  construction  would 
defeat  the  main  purpose  of  the  contract. 

In  view  of  these  considerations,  our  conclusion  is,  that  the 
statement  in  the  policy  that  the  stock  was  in  this  bam  is  not 
a  promissory  stipulation  on  the  part  of  the  insured,  or  a  con- 
dition of  insurance  on  the  part  of  the  insurer,  that  such  loca- 
;.ion  should  remain  unchanged,  but  as  to  that  class  of  property, 
and  as  to  that  kind  of  insurance,  at  least,  is  mere  matter  of 
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d«floription  for  identificatioQ  of  the  property  insured,  indieat- 
ing  that  it  was  the  stock  which  was  usually  kept  in  that  bam 
at  that  time:  Everett  ▼.  Continental  Ina.  Co,j  21  Minn.  76; 
Hdbrook  ▼.  St.  Patd  F.  &  M.  Ins.  Co.,  25  Id.  229.  In  this 
▼iew  of  the  case,  it  becomes  wholly  immaterial  for  what  pur- 
pose or  for  what  length  of  time  the  mare  was  removed  from 
the  old  bam  to  the  new.  In  changing  her  location  from  one 
barn  to  another,  on  the  same  farm,  as  convenience  required, 
the  insured  was  treating  her  precisely  as  any  farmer  would 
and  might  do  in  the  ordinary  way  of  managing  stock. 
Order  affirmed. 

CoMTBJkor  or  iHSuaAvai  xs  to  bb  CozransiTSD  with  Rmsmoi  no  Sub- 
JB0T-KATTKB»  and  with  a  ▼iew  to  the  objeet  and  intention  of  the  parties^  aa 
the  same  may  be  gathered  from  the  instrument:  Biplqf  r.  JStna  Ins,  Oo.^  80 
N.  Y.  136;  86  Am.  Deo.  862;  Simui  y.  ImperiaiFin  Ina.  Co.,  94  Mo.  182;  4 
Am.  St  Rep.  868;  Fro9t^9  D.  L,  etc  Co.  ▼.  Innuranee  Cfo.,  87  Minn.  800;  5 
Am.  St.  Rep.  846;  Home  Ine.  Co,  t.  Cfwathmeif,  82  Va.  928.  Language  of 
policy  to  be  conatmed  meet  strongly  against  insurer:  New  Orieam  Im,  Oo.  r. 
Oardon,  68  Tex.  144. 

(yONcrrBUonov  or  Polzot  with  Bbibbbncb  to  SiruAXioy  of  PBOPnrr 
IsnuRKDi  LimguenUle  t.  Wetiem  A$mra$iee  Oo.,  61  Iowa,  663;  83  Am.  Rep. 
146;  Lpon$Y.PrmfideiuxeicIn»,€h,,  18R.L347;  43  Am.  Rep.  82;  and  note 
34;  LudvOg  t.  Inmiranes  6b.,  48  N.  Y.  379;  8  Am.  Rep.  666;  Bffee  ▼.  Xoril- 
iard  Fire  Lis.  Co,,  66  N.  Y.  240;  14  Am.  Rep.  249.  Whereapdlioy  deioribed 
a  carriage  insured  as  **  contained  in  a  frame  bam,"  and  the  carriage  was  de- 
stroyed l^  fire  while  at  a  oarxiage-shop  undergoing  repairs^  it  was  held  tbail 
the  loss  was  oovered  by  the  policy:  MeCbier  t.  Qirard  Ine,  Oo,t  43  lowai  849 | 
22  Am.  Rep.  249,  and  note  288. 


Hbrsby  V.  Walsh. 

[B8  HxmnsoTA,  fl2LJ 

HBAflUBB  ov  Damaoeb  dt  Aonov  BOB  CknnrBBnoor  ov  Pbohiiiobt  Kof% 
in  the  absence  of  other  evidence^  is  the  faoe  of  the  note^  with  Intsfesk 

JVIMIIIBBT  RbBBUBBD  BT  COUBT  OV  QmHMBATi  JUBlSJUIIUrjOB  WILL  BB  PBB* 

8D1IBD  to  hare  been  aiithoritatiTely  entsred  l^  the  dork,  in  tiie  absmss 
of  proof  oSuMfie. 
Whbbb  Judcoibht  bt  Dkault,  m  Aonov  bob  OcniYBBiiosr  of  Pbombi* 
aoBT  Non^  n  BmrBBsn  by  tiie  dark  for  tiie  proper  amount  of  damags^ 
snob  Jadgment  will  not  be  treated  as  absolntsly  Told  beoanse  it  was  «b» 
toed  withont  any  order  or  direotion  of  the  ooort^  nor  win  il  be  set  adde 
lor  aueh  ifrogolari^  merdyi  especially  after  ooooAdonUs  delay, 

FayeUe  Mareh^  for  the  appellant. 
O.  JET.  Comfort^  for  the  respondents. 

Ax.  9t,  Bbp.,  Yol.  Vm.— 44 
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Vanderbubgh,  J.  Jadgment  was  entered  in  this  action 
upon  default  after  personal  service  of  the  summons.  Execu- 
tion was  issued,  and  returned  unsatisfied,  and  pending  pro- 
ceedings supplementary  to  the  execution,  the  defendant  made 
a  motion,  based  solely  upon  the  record,  to  set  aside  the  judg- 
ment, and  for  his  discharge,  on  the  ground  that  it  was  void. 
From  the  order  of  the  district  court  denying  this  motion,  this 
appeal  is  taken.  The  only  question  considered  by  the  court 
below  was  whether  the  judgment  was  presumptively  void  and 
without  jurisdiction  upon  the  face  of  the  record,  so  as  to  enti- 
tle the  defendant  to  be  relieved  from  the  orders  made  in  the 
supplementry  proceedings. 

As  appears  by  the  complaint,  the  action  was  brought  for  an 
alleged  conversion  of  a  promissory  note  belonging   to   the 
plaintiffs,  given  for  the  sum  of  four  hundred  dollars  and  in* 
terest.    The  defendant  having  failed  to  answer,  judgment  was 
entered  for  the  amount  of  the  note,  principal  and  interest. 
The  record  shows  the  usual  proof  of  the  service  of  the  sum- 
mons, and  of  defendant's  default,  but  is  silent  as  to  any  fur- 
ther proceedings.    The  court  had  jurisdiction  of  the  defendant 
and  the  subject-matter;  and  as  the  measure  of  damages  in 
such  an  action  is  the  face  of  the  note,  in  the  absence  of  any 
showing  to  the  contrary,  the  amount  for  which  judgment  was 
entered  is  presumptively  correct:  Booth  v.  Powers^  56  N.  Y.  22; 
Barron  v.  Mvlliny  21  Minn.  374.    The  judgment  is  not  void  for 
anything  appearing  affirmatively  upon  the  record;  and  having 
been  rendered  by  a  court  of  general  jurisdiction,  it  will  be  pre- 
sumed to  have  been  authoritatively  entered  by  the  clerk,  in 
the  absence  of  proof  aliunde:  Oalpin  v.  Page^  18  Wall.  350, 
866;  Kipp  v.  CoUins,  88  Minn.  394;  Frankfurth  v.  Ander9on, 
61  Wis.  107.    Had  the  defendant  shown,  by  evidence  outside 
the  record,  that  there  was  irregularity  in  the  proceedings,  and 
that  the  judgment  was  entered  without  any  order  or  direction 
of  the  court  in  the  premises,  still,  under  Uie  decisions  of  this 
court,  the  judgment  would  not  be  absolutely  void  or  a  nullity; 
and  if  the  amount  of  damages  as  assessed  was  undisputed, 
and  the  judgment  in  fact  entered  for  the  proper  sum  undei 
the  pleadings,  so  that  no  prejudice  could  have  resulted,  the 
court  would  be  justified  in  refusing  to  set  it  aside  for  the  ir- 
regularity, especially  after  considerable  delay,  as  in  this  case: 
Dillon  V.  Porter,  86  Minn.  341,  and  cases;  XiUy  v.  JlUdbory, 
28  Id.  88;  Heinrich  v.  Englund^  84  Id.  896. 

Order  affirmed* 
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Whebb  Rioord  Fails  to  Show  that  Jxtdokest  bt  DRPATn.T  was  not 
FBmvblt  Shtebxd,  the  regnlftrity  of  the  prooeedings  will  be  prefamed,  and 
it  will  Also  be  preeamed  that  any  notice  required  was  giren:  Evam  r.  Toung, 
10  CoL  316;  3  Am.  St.  Kep.  583;  see  BUntni  r.  Oallaher,  22  Fla.  92;  Harper 
V.  Biles,  115  Pa.  St  59i;  DUlon  r.  Porter,  86  Minn.  341;  Burrows  v.  Mickier, 
22  Fla.  677.  All  pxesamptions  are  in  favor  of  the  regnlarity  of  the  proceed- 
ings of  a  ooort  of  oompetent  JQTXsdietion,  and  its  judgments  will  not  be  re* 
▼ened  nnless  error  affirmatively  appears  of  reoord:  McBride  ▼.  Lailtropf  24 
Neb.  03;  Ferffusonr.  Tee^  82ya.  68a 

Mrasubs  ov  Daxaobb  in  Tboteb,  Gxnbral  Rule:  Mood^  t.  WhUnqft 
38  Me.  174;  61  Am.  Deo.  239;  Bachsnatoss  t.  StaMer,  33  Fa.  St.  251;  75  Am. 
Deo.  592;  Ripleff  T.  Dofris,  15  Mich.  75;  90  Am.  Dec.  262;  for  converting  ne* 
gotiaUe  instmrnent:  Porter  ▼.  Pwrdy,  29  K.  T.  106;  86  Am.  Deo.  283,  note. 
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garnishee,  bnt  he  also  discloses  the  fact  of  a  daim  thereto  by  a  third 
person  as  assignee,  it  is  error  for  the  oonrt  to  order  judgment  against 
the  garnishee  until  the  claimant  is  duly  cited  and  made  a  party;  and 
nnless  this  be  done,  the  rights  of  such  claimant  cannot  be  barred  or 
affected  by  the  judgment. 
JiTBiBDXcnnoN. — Obdeb  Madb  bt  Court  Dibbctino  that  Allboxd  Claim- 
ants of  a  debt  garnished  ''be  made  parties,  and  that  notice  be  sertred  on 
them,"  bnt  not  presoribing  how  the  notioe  should  be  served,  is  to  be 
oonstmed  as  meaning  personal  service  within  the  gtats^  and  no  other 
service  is  sufficient  to  confer  jurisdiction  over  the  abeent  and  non-residsnt 
elaimants. 

W.  E.  Aken^  for  the  appellants. 

Da9€wpori  ivnd  Thia/Oj  and  J.  L.  Dobbin^  for  the  respondents. 

Vandebburgh,  J.  Tbe  defendants  were  indebted  to  Saverius 
A  Co.  in  the  sum  of  $250  for  goods  sold,  and  were  garnished, 
in  the  district  court  of  Hennepin  County,  in  an  action  wherein 
one  Jepson  was  plaintiff,  and  Saverius  &  Co.  defendants,  for 
an  alleged  indebtedness  to  the  last-named  firm.  Prior  to  the 
service  of  the  garnishee  summons  upon  these  defendants,  the 
account  against  them  for  the  goods  mentioned  had  been  sold 
and  assigned  to  the  plaintiffs,  who  duly  notified  the  defend- 
ants of  such  transfer.  Thereafter,  on  the  thirtieth  day  of 
April,  1886,  the  garnishees,  these  defendants,  made  disclosure 
of  the  indebtedness,  and  of  the  fact  of  plaintiffs'  claim  thereto; 
and  the  record  shows  that  the  court  thereupon  made  an  order 
directing  that  the  plaintiffs  should  be  joined  as  parties  to  the 
garnishee  proceedings,  and  ''  that  notice  thereof  be  served  on 
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D.  Levj  and  Bon  [plaintiffs],  which  notioe  and  order  [as 
the  court  finds]  were  personally  served  on  said  David  Levy 
on  the  thirteenth  day  of  May,  1886,  at  the  city,  county,  and 
state  of  New  York,  and  at  no  other  time  or  place,  and  in  no 
other  manner.''  Plaintiffs,  D.  Levy  and  Bon,  of  which  Atm 
David  Levy  was  a  memher,  then  resided  in  the  dty  of  New 
York,  and  did  not  appear  in  such  proceedings;  but  jndginent 
was  subsequently  rendered  therein,  charging  the  gamishess^ 
and  barring  all  claims  of  the  plainti£b  to  the  account  and 
indebtedness  in  question. 

The  only  matter  necessary  to  be  considered  is,  whether  the 
court  acquired  jurisdiction  to  make  such  determination;  and 
this  involves  the  further  question  whether  the  service  of  the 
order  and  notice  upon  the  plaintiffs  in  the  city  of  New  York 
was  legally  authorized,  so  as  to  give  the  court  jurisdiction  over 
them  in  the  proceedings.  Assuming  that  the  debt  was  duly 
attached,  the  right  of  the  plaintiffs  could  not  be  barred  nntfl 
after  they  were  lawfully  cited  to  appear  and  maintain  their 
right:  Oen.  Stats.  1878,  c.  66,  sec.  174;  Look  v.  BraekeU^  74 
Me.  847.  If  the  matter  of  their  claim  was  properly  disclofled 
by  the  garnishees,  it  would  also  be  error  for  the  court  to  order 
judgment  against  the  latter,  against  their  objection,  until  the 
supposed  assignees  were  duly  cited;  and  after  a  reasonable 
time,  the  proceedings  should  have  been  disnussed  if  the  plain- 
tiff therein  failed  to  make  the  proper  service  of  the  notice: 
Jordan  v.  Harmon,  73  Id.  259.  The  court,  as  it  appears,  or* 
dered  that  the  plaintiffs  herein  "  be  made  parties,  and  that 
notice  be  served  on  them,"  but  did  not  direct  or  prescribe  how 
it  should  be  served.  By  the  order  as  made,  service  within 
the  state  was  meant,  and  no  other  was  authorind.  Buhali- 
tuted  service  by  publication,  or  outside  the  jurisdiction,  to 
have  been  warranted,  must  have  been  so  directed.  It  is 
unnecessary  to  consider  whether  personal  service  outside  the 
state,  if  so  directed,  was  authorised  without  publication  in  the 
state.  The  plaintiffs  not  having  been  duly  cited  to  appear, 
the  judgment  must  be  reversed,  and  a  new  tiial  ordered. 

GABNiBHianT,  defeiiMi  ATftilable  to  garniihee:  Note  to  LoArtpr.  Ofeyp^ 
100  Am.  Deo.  611. 

OiBNiBHUp  KoTxnxD  OF  laxaouLuorT  ov  OiJomnnasT  ^m  ev  Aa- 
nomoDiT  TO  THnu>  Pabtt  of  his  indebtodiiMt  to  tbo  (fiadpal  dnlwMiMC 
miwt  protect  himself  by  preeenting  theie  iaoto  in  tbe  gMniihinent  proeeoA 
ings;  otherwiaey  he  will  be  estopped  from  setting  up  the  ganishasnt  j«%^ 
ment  in  defense  of  an  action  by  the  assignee  against  Ua:  Bhck  T.  AMa^ 
8  Minn.  SSO;  74  Am.  Deo.  768. 
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[S8  MnrntsoiA,  Ott^j 

— PBDrama  Whioh  ALums  Pboov  ov  Fbovooatiov  nr  Mztma^ 
Ttaa  or  DAXAan  in  IhapplioablBi  wImm  it  ii  Mmn^t  to  ^rav%  in 
mitigatioii  of  damages  in  aa  action  for  libd^  that  tho  alleged  libtJiwu 
pablication  was  induced  by  the  hasty  promptings  of  passion^  caosed  by 
ft  preyions  provoking  publication  at  die  instance  of  the  plaintiff,  in  itself 
irrelevsnt  to  the  issae  in  the  action,  if  there  had  been  time  and  oppor- 
timity  for  hot  blood  to  cooL  And  the  answer  in  such  case,  alleging  that 
the  pablication  which  induced  the  libel  in  question  was  mads  the  day 
before  the  latter  publication,  but  not  stating  when  it  came  to  the  knowl- 
edge of  the  defendant^  may  be  properly  stricken  out. 

MUUr  and  Young ^  for  the  appellant. 
Dairis  and  Hidden^  for  the  respondent. 

DiCKiNBONy  J.  The  complaint  incladed  as  a  canse  of  actioii 
mn  allegation  of  the  publishing  by  the  defendant  in  its  news- 
paper,  on  the  eighteenth  day  of  April,  of  an  alleged  libelous 
article  imputing  to  the  plaintiff,  who  is  a  physician  and 
surgeon,  malpractice  in  the  setting  of  a  broken  arm.  The 
whole  article  was  as  follows,  the  latter  part  of  it  constituting 
the  libel  complained  of:  '*  The  Sunday  Globe  was  very  much 
wrought  up  over  a  brutal  jest,  which  had  thrown  an  alleged 
prominent  physician  into  a  fit  of  hysterics.  If  the  alleged 
prominent  physician  was  so  very  much  shocked,  and  so  fully 
realized  the  enormity  of  the  offense,  why  did  he  go  so  far  out  of 
his  way  to  spread  '  the  cold-blooded  brutality'?  It  may  not  be 
out  of  place  to  suggest  to  the  alleged  prominent  physician  that 
he  mind  his  own  business.  Then,  perhaps,  people  would  not 
be  shocked  by  suclb  cold-blooded  brutality  as  setting  a  man's 
broken  arm  in  such  a  manner  as  to  necessitate  breaking  it  over 
again  in  order  to  do  it  right."  The  defendant  alleged  in  its 
answer  that  this  publication  was  made  in  a  moment  of  heat 
and  passion,  induced  by  the  previous  publication,  at  the  in- 
stance of  the  plaintiff,  in  another  newspaper, — the  Globe, — 
on  the  seventeenth  day  of  April,  of  an  article  commenting  on 
a  paragraph  which  had. been  published  in  the  defendant's 
newspaper  on  the  sixteenth  day  of  April,  and  which,  in  the 
Globe  publication,  was  designated  as  ''  a  brutal  jest,"  and  was 
further  characterized  by  the  terms  "cold-blooded  brutality 
and  heartlessness."  TMs  part  of  the  answer  was  stricken  out 
upon  motion,  and  the  defendant  appealed. 

The  question  thus  presented  is,  whether  proof  of  these  facts 
should  be  allowed  in  mitigation  of  damages.     In  itself  tbs 
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matter  published  in  the  Globe  was  irrelevant  to  the  issue  in 
this  case.  It  related  to  a  subject  entirely  foreign  to  the  sub- 
ject involyed  in  the  alleged  libeL  It  is  probably  true  that  the 
allusion  in  the  first  two  sentences  of  the  alleged  libeloQS 
article  is  to  this  publication  in  the  Globes  but  that  is  of  no 
consequence,  for  in  no  other  way  is  it  connected  with  the  de* 
famatory  language  which  follows.  By  thus  referring  to  the 
matter  published  in  the  Globe,  the  defendant  could  not  es- 
tablish a  right  to  introduce  that  article  in  evidence,  if  Hie 
article  was  otherwise  irrelevant  to  the  issue.  There  was 
nothing  in  it  which  could  make  it  admissible  for  the  porpoee 
of  explaining  the  meaning  of,  or  of  giving  character  to,  the 
wholly  independent  defamatory  matter  in  issue,  nor  to  s^eei 
the  question  of  the  culpability  of  the  defondant,  unless  it  be 
upon  the  ground  that  it  was  of  a  nature  to  provoke  the  pub- 
lication in  issue,  and  unless  that  was  made  under  the  haatj 
promptings  of  passion  thus  caused:  Chvld  v.  Weed^  12  Wend. 
12.  Only  because  the  law  makes  some  allowance  for  acts 
committed  in  the  heat  of  sudden  passion  can  such  provoca- 
tion, independent  of  the  wrong  complained  of,  and  not  oonati- 
tuting,  with  it,  parts  of  the  same  transaction,  be  considered  in 
mitigation  of  damages.  The  law  does  not  allow  independent 
wrongs  of  this  character  to  be  in  effect  set  off  against  each 
other,  and  a  balance  to  be  found  in  favor  of  the  less  cul]MibIe 
party. 

The  principle  above  referred  to,  which  allows  proof  of  prov- 
ocation in  mitigation  of  damages,  is  the  same  as  that  which 
is  applicable  in  the  case  of  a  provoked  personal  assault;  and 
if  there  has  been  time  and  opportunity  for  hot  blood  to  cool, 
and  calm  reason  to  resume  its  ordinary  control,  a  mere  provo- 
cation, not  connected  with  the  wrong  complained  of,  cannot 
be  shown:  Majffiard  v.  Beardsleyj  7  Wend.  560,  564;  22  Am. 
Dec.  595;  SheffiU  v.  Van  Deusen^  15  Gray,  485;  77  Am.  Dec. 
877.  If  in  this  respect  there  is  any  distinction  between  cases 
of  personal  encounter  and  assault,  and  cases  of  libel,  it  would 
seem  that  the  rule  should  be  applied  with  at  least  as  great 
strictness  in  the  latter  class  as  in  the  former,  since  the  compo- 
sition and  publication  of  a  written  libel  in  general  involves 
necessarily  some  degree  of  deliberation  and  opportunity  for 
reflection.  In  the  case  last  cited,  —  an  action  for  slander, — 
a  provocation  given  in  the  evening  of  the  previous  day  was 
held  not  admissible.  So  in  Lee  v.  TToobey,  19  Johns.  319, 10 
Am.  Dec.  230,  and  in  Oronan  v.  Kukkucl^  59  Iowa,  1^  — 
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actions  for  an  assanlt  and  battery,  —  provocations  received 
the  day  before  the  acts  complained  of  were  held  not  admia- 
&ible  in  mitigation  of  damages.  See  also  Reiser  v.  8mit\  71 
Ala.  481;  46  Am.  Rep.  842,  and  authorities  cited;  and  1  Suther- 
land on  Damages,  228,  231.  There  are  plain  reasons  of  public 
policy  for  this  limitation  of  the  right  to  rely,  in  extenuation  of 
such  wrongs,  upon  remote  provoking  inducementSi  not  con- 
nected with  the  matter  in  issue.  If  the  law  were  less  strict, 
there  would  be  less  self-restraint  from  acts  of  violence  and 
wrong,  calculated  to  disturb  the  peace  of  society.  Men  would 
be  too  ready  to  take  it  upon  themselves  to  avenge  their  per- 
sonal grievances;  and  again,  in  the  trial  of  causes  for  alleged 
wrongs,  the  principal  issue  would  be  embarrassed  and  con- 
fused,  if  not  overwhelmed,  by  numerous  collateral  issues. 

In  the  cause  before  us,  the  answer  does  not  show  a  provoca- 
tion within  the  rule  above  stated.    It  is  alleged  that  the  pub- 
lication which  induced  the  libel  in  question  was  made  the 
day  before  the  latter  publication,  but  it  is  not  stated  when  it, 
came  to  the  knowledge  of  the  defendant.    In  the  absence  of' 
any  averment,  it  will  not  be  presumed  that  this  did  not  occur 
until  the  time  when  the  defendant  composed  and  published" 
the  article  complained  of.    For  this  reason  the  action  of  the 
court  below  is  sustained.    It  is  at  least  doubtful  whether,  in 
any  event,  the  article  alleged  to  have  provdced  the  libel  was 
such  as  oould  be  deemed  sufficient  to  provoke  one  to  turn  aside 
from  a  consideration  of  the  criticisms  and  comments  upon  the 
''  brutal  jest,''  to  compose  and  publish  of  the  author  of  it  the 
wholly  irrelevant  imputation  of  malpractice. 

Order  affirmed.  

In  AcnoN  loa  Lzbii^  IhoxHiuirr  kat  Show  Pbovogatiov  bt  LmLt 
Uartford  ▼.  BtaU^  96  Ind.  461;  49  Am.  Rep.  186.  He  may  abo  dioir,  in 
mitigatioQ  of  damages,  that,  prior  to  publishing  the  alleged  libel,  be  bad 
seen  the  same  matter  in  other  newspapers:  ffewiU  y.  Pioneer  Prtm  Oo,,  25 
Minn.  178;  23  Am.  Bep.  680.  Bat  see  <9AeaAafi  ▼.  Cb/i{iw,  20  HL  826;  71  Am. 
Dec  271.  Where  the  libel  ohazged  culpable  neglect  by  a  pnblio  offieer  of 
official  duty,  evidence,  in  mitigation  of  damages,  that  it  was  the  general 
opinion  and  common  talk  of  the  commnnity  that  the  officer  was  guilty  of  such 
n^leet  of  duty,  unless  it  had  come  to  the  knowledge  of  and  was  bc^iered  in 
and  relied  on  by  the  defendant  in  making  the  publication,  is  inadmisaiblet 
Larrabee  ▼.  Mhm,  Tribune  C0.9  86  Minn.  141. 

Fact  that  Slandxbous  Woxos  wxrb  SFomnr  di  Hxat  or  PAmoa, 
which  was  provoked  by  the  one  concerning  whom  they  were  spoken,  may 
be  shown  in  mitigation  of  damages:  Jaueh  ▼.  Jctueh,  60  Ind.  186;  19  Am. 
Bep.  609;  but  not  in  bar  of  the  action  for  slander:  Moueler  ▼.  Batrihfff  88 
lad.  176;  6  Am.  Bep.  195. 


Oablx  v.  Btrms.  [Mjbii. 


Gablb  V.  Bybnb. 

f»  MAniMoxA,  m] 

Hiw  TwuL^^Aanoax  or  Trial  Ooubt  nr  Sarmm  Ansa  Vi 

■iipported  by  a  dear  prepondannoe  of  evidanoa^  and  gxaatiiig  a 
trialt  should  be  austaiiied,  nnless  the  lasoli  is  afEbotad  by 
oonsideratioiLi 

XDDOunoira. — Shbbiw  hativo  8oij>  Pkbsoval  FftopsBir  ov  SumurioSv 
m  Tmbms,  but  without  Authobitt,  "  sabjaot"  to  a  oartaa  mortgi^Br 
and  the  ezeoation  creditor  having  purchased  the  property  ia  £aet  vpoa 
that  oondition,  he  will  not  be  heard,  while  insisting  upon  and  awfiffUng 
a  title  acquired  by  that  sale,  to  claim  that  the  condition  is  not  binding 
upon  him. 

BuBOBAaxE  AT  PuBLio  Salb  IS  AiiBOEBD  BT  Tbbmb  ot  ooadiliflBa  of  sale 
annonnoed  at  the  openings  althongh  he  did  not  coma  npon  ihm  gronad 
nntil  after  the  opening.  If  he  would  know  npon  what  terms  or  nnder 
what  cironnistanoes  the  sale  was  being  made,  he  should  mako  inqiaizy. 

n.  H.  Herbstf  for  the  appellant. 
B.  Jf.  Cardf  for  the  respondent. 

DiOKiN 80Ny  J.  This  is  a  contest  respeeting  the  title  to  cer- 
tain personal  property;  the  plaintiflTs  daim  being  by  virtue 
of  a  sale  upon  execution  npon  a  judgment  againstone  Merrick, 
the  former  owner  of  the  property;  and  the  defendant's,  under 
an  unrecorded  chattel  mortgage  from  Merrick,  executed  prior 
if>  the  levy  of  the  execution.  A  question  of  fact  was  inyolyed 
as  to  whether  or  not  the  officer  who  made  the  execution  sale 
sold  the  property  in  express  terms  subject  to  the  mortgi^;e. 
This  was  submitted  to  the  jury,  and  their  finding,  in  effect, 
that  it  was  not  so  sold,  was  set  aside  by  the  trial  judge,  and  a 
new  trial  ordered,  because  he  deemed  this  finding  not  justified 
by  the  evidence. 

An  examination  of  the  case  satisfies  us  that  the  finding  of 
the  jury  upon  this  point  was  not  supported  by  a  clear  prepon- 
derance of  the  evidence.  On  the  contrary,  the  case  affords 
strong  reason  for  the  conclusion  that  the  verdict  was  opposed 
to  the  weight  of  the  evidence;  therefore  the  order  granting  a 
new  trial  should  be  sustained,  unless  the  result  is  affected  by 
some  other  consideration:  Hicks  v.  SUme^  13  Minn.  398  (434) ; 
Cfwby  V.  St  Pavl  City  Ry  Co.,  84  Id.  413,  and  cases  dted; 
jToylor  v.  8pa%ddvagj  86  Id.  560.  But  the  appellant  says  that 
there  have  been  several  previous  trials  with  the  same  result;  and 
urges  that  therefore  the  verdict  should  not  be  disturbed.  The 
fitcts  as  to  former  trials  and  verdicts  are  not  so  presented  in 
the  case  that  we  can  consider  them  as  afboting  the  question 
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under  consideratioa;  nor  does  it  appear  npon  what  evidenoe 
former  verdicts  may  have  been  based,  or  upon  what  gronnds^ 
new  trials  may  have  been  allowed. 

The  appellant  makes  Hhe  point  that,  although  the  officer,  in 
terms,  sold  the  property  subject  to  the  mortgage,  it  was  of  no 
legal  effect  to  qualify  the  title  of  the  purchaser.  The  majority 
of  the  court  are  of  the  opinion  that  this  position  cannot  be  sus- 
tained. Although  the  officer  had  no  authority  to  prescribe 
such  a  condition,  and  although  the  sale  might  have  been  set 
aside  as  irregular,  yet  the  sale  was  so  made.  The  plaintiff 
purchased,  in  fact,  upon  that  condition,  and  cannot  now  be 
heard,  while  insisting  upon  and  asserting  a  title  acquired  by 
that  sale,  to  claim  that  this  express  condition  is  not  binding 
upon  him:  Stackpole  v.  Olastfordj  16  Serg.  &  B.  163;  Muse  v. 
Letterman,  13  Id.  167.  The  plaintiff,  upon  whose  judgment 
the  execution  sale  was  made,  was  under  no  necessity  to  ac- 
quiesce in  this  condition.  If  the  property  had  been  sold  to 
another  purchaser  upon  such  conditions,  which  were  calcu- 
lated to  affect  the  purchase  price,  and  in  reality  to  give  prece- 
dence to  the  unrecorded  mortgage,  he  might  have  had  the  sale 
set  aside  for  irregularity.  But,  on  the  other  hand,  if  he  chose 
to  accept  the  unauthorized  terms,  and  to  purchase  the  prop- 
erty as  it  was  offered  for  sale,  for  a  price  presumably  less  than 
would  otherwise  have  been  bid,  because  of  this  condition,  he 
cannot,  as  against  the  mortgagee,  be  now  heard  to  say  that  the 
condition  was  of  no  legal  effect. 

The  appellant  claims  that  this  condition  of  sale  did  not 
effect  him  as  a  purchaser,  because  some  little  time  intervened 
between  the  time  of  opening  the  sale,  when  the  announcement 
was  made,  and  the  time  when  he  came  to  the  place  of  sale 
and  purchased  the  property.  This  delay  did  not  affect  the 
case.  The  sale  having  been  opened,  one  coming  upon  the 
ground  after  that  was  affected  by  any  terms  which  had  been 
previously  announced.  If  he  would  know  upon  what  terms, 
or  under  what  circumstances,  the  sale  was  being  made,  he 
should  make  inquiry.  It  is  the  opinion  of  the  majority  of  the 
court  that  the  order  granting  a  new  trial  should  be  affirmed. 

Ordered  accordingly. 

^^EtXAL  Court  has  Dibobxtion  to  Grant  Nbw  Trial  when  it  is  of  opinion 
that  the  verdict  is  contrary  to  the  weight  of  evidence,  and  the  appellate  court 
wiU  not  interfere  with  its  discretion  in  so  doing,  exoept  in  extreme  casea^  or 
where  it  is  apparent  that  the  lower  coort  has  proceeded  npon  an  erroneoiie 
hypoihesiss  BeimeU  ▼.  ffobro,  72  Cal.  178;  Mwrph^  ▼.  BMnum,  37  Kaa.  267; 
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M<iore ▼.  Somr,  76  Ckk  329;  HkU  ▼.  Ckerobee  i?.  22.,  77  U.  674;  PioDpisT. 
iTot^  78  OaL  211;  and  sea  Lawremo$  T.  BtnnAam,  4  N«t.  861;  97  Am.  Dee. 

64a 

PUBGBAflDt  AT  BZIOUTIOV  SaLB  OAMHOT,   OT  EQinCTTp  BB  KlCTJim>  IBOH 

OONSUMKATXNO  HIS  PuBOHASi^  beoaoBe,  never  haying  attended  sodi  a  nis 
before,  and  not  hearing  the  terms  of  the  sale,  he  sappoaed  himiwlf  to  be  buy- 
ing the  entire  estate  in  question,  and  not  the  "  right,  title,  and  interest "  d 
the  judgment  debtor  in  it:  Upham  ▼.  HamUl,  11  R.  I.  665;  23  Am.  Rep.  BBS, 
and  note  627. 


Johnson  v.  Oswald. 

|88  KIIIKISOTA,  600.] 

PuuDiHO^AonoM  lOB  GoiiyBBsiOH. — Obnbbal  Rulb  n^  rmia  Abt- 
THZVO  Wbxcb  Tbvos  to  Ck>NTROVXBT  directly  the  alhgatia—  im  tke 
complaint  may  be  shown  nnder  the  general  deniaL  And  where  tte  •em- 
plaint  in  an  aetkm  for  the  conversion  of  penonal  property  simpty  elli^gHB 
title  in  the  plaintiff,  without  stating  how  he  acquired  it^  the 
may  show,  nnder  a  general  denial,  that  the  sale  under  wUeh  tha 
claims  title  was  void*  so  as  to  pass  no  titles  by  reason  of  fnad,  amd  his 
rescission  of  the  sale  and  retaking  of  the  property. 

Tkamoi  Canty ^  for  the  appellaiits. 
Henry  /.  Qjertsen^  for  the  respondent. 

QiLFnxAKi  C.  J.  This  action  was  for  conversion  of  personal 
property.  The  complaint  alleges,  generallji  without  referring 
in  any  way  to  the  means  by  which  he  acquired  title,  that  the 
chattel  was  the  personal  property  of  the  plaintiff,  and  that  he 
was  in  possession  of  it,  and  that  the  defendants  caused  it  to 
be  wrongfully  taken  from  him.  The  answer  is  a  general  deniaL 
The  defendants  offered  to  prove,  in  substance,  that  they,  own* 
ing  the  chattel,  were  induced  to  sell  it  to  one  Larson,  from 
whom  plaintiff  claims  to  derive  his  title,  by  his  (Larson's) 
false  and  fraudulent  representations,  and  that,  upon  discover- 
ing the  fraud,  they  rescinded  the  sale  and  retook  the  chatteL 
There  was  already  in  the  case  evidence  sufficient  to  go  to  the 
jury  that  plaintiff  was  not  a  bona  fide  purchaser  of  Larson's 
title.    The  court  below  excluded  the  evidence  so  offered. 

The  question  raised  is.  Can  a  defendant  in  an  action  for  con- 
version, where  the  complaint  contains  only  the  simple  all^a- 
tion  of  title  in  plaintiff,  prove,  under  a  general  deniid,  that  the 
sale  under  which  plaintiff  claims  title  was  void,  so  as  to  pass 
no  title,  by  reason  of  fraud? 

The  general  rule  is,  that  '^anything  that  tends  to  oontrovert 
directly  the  allegations  in  the  complaint  may  be  shown  nnder 
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the  general  denial'':  Bond  ▼•  CorbeHj  2  Minn.  209  (248).  Upon 
this  rale  it  is  held  that,  in  an  action  in  replevin  or  for  conver- 
sion, a  denial  of  the  simple  allegation  of  plaintiff's  title  will 
juimit  proof  of  title  in  defendant  or  a  third  person:  Caldwell 
▼.  Sruggermanj  4  Id.  190  (270);  Jones  v.  Rahilly^  16  Id. 
283  (320);  McCleUand  v.  Nichoh,  24  Id.  176;  RohinMn  v. 
Frosty  14  Barb.  636;  Davis  v.  Hoppoek^  6  Dner,  254;  Emerson 
w.  Thompson,  69  Wis.  619;  for  such  proof  directly  controverts 
the  allegation  of  plaintiff's  title  in  the  complaint.    In  the 
case  of  a  sheriff,  defendant,  who  seeks  to  justify  his  taking 
oznder  process,  on  the  claim  that  the  sale  to  plidntiff  was  in 
fetud  of  the  creditors  of  the  person  against  whom  the  process 
runs,  it  has  been  held  that  a  general  denial  of  plaintiff's 
title  is  not  suflScient:  Frishee  v.  Langtoorthy^  11  Id.  375. 
The  rule  in  this  state,  in  the  case  of  an  officer  justifying 
42nder  piooesn,  is  stated  in  Konney  v.  Ooergen,  86  Id.  190,  to 
•be,  that,  under  the  denial  of  plaintiff's  title,  and  the  allega- 
*tion  of  title  in  the  person  against  whom  the  process  runs, 
he  may,  without  specially  pleading  it,  show  fraud  as  to 
-creditors  in  the  sale  by  such  person  to  plaintiff.    There  is 
-some  reason  for  requiring  from  the  officer,  in  such  a  case, 
somewhat  fiiller  pleading  than  from  the  defendant  in  a  case 
like  this.    A  sale  in  fraud  of  creditors  is  valid  and  effectual^ 
and  passes  the  title  as  between  the  parties.    Only  creditors 
irho  are  defrauded  by  it  can  avoid  it,  and  there  is  some  reason 
for  requiring  one  who  seeks  to  avoid  it  to  put  himself  in  the 
place  of  a  defrauded  creditor.    But  in  a  case  like  this,  if  the 
fSacts  be  as  defendants  sought  to  prove  them,  the  sale  was  void» 
and  Larson  got  no  title.    As  between  the  parties  to  the  sale 
and  to  the  action,  it  remained  in  defendants,  unless  plaintiff 
IB  a  bona  fide  purchaser.    A  general  denial  puts  in  issue  only 
the  facts  alleged  in  the  complaint.    Thus,  if  this  complaint^ 
instead  of  alleging  plaintiff's   title,  had  alleged  the  facts 
through  which  it  was  derived, — as,  had  it  alleged  the  sale  by. 
defendants  to  Larson,  and  title  derived  by  plaintiff  from  him, 
— a  general  denial  would  enable  defendants  only  to  disprove 
those  hcia^  but  not  to  prove  other  facts  to  vary  their  legal 
effect    In  such  case,  the  fraud  could  not  have  been  proved 
without  pleading  it.    The  case  would  then  have  been  analo- 
gous to  Finky  v.  Qttirib,  9  Minn.  179  (194),  86  Am.  Dec.  93,  in 
which  a  denial  of  the  sale  of  a  horse  was  held  to  raise  an 
issue  only  on  the  sale  in  point  of  fact,  and  did  not  justify  evi- 
dence that  it  was  made  on  Sunday,  so  as  to  be  illegaL   Under 
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the  denial  in  that  case,  the  defendant  might  have  Mloipad 
any  line  of  evidence  that  would  have  dispiOTed  the  Bale  in 
point  of  fkci  80y  nadet  a  denial  of  the  pleadable  fiMstof  titki 
the  defendant  may  introdnce  any  evidence  that  will  diqvove 
SQch  alleged  fkct.  In  many  cases  it  might  pot  a  defbndaat  to 
great  disadvantage  if^  when  the  complaint  alleges  only  flie 
fact  of  titlCi  without  disclosing  by  what  means  plaintiff  daims 
to  have  acquired  it,  defendant  must  anticipate  plaintilTa  evi- 
dence as  to  the  source  of  title,  and  plead  expressly  fiaota  to  do 
away  with  the  effect  of  it 

It  was  error  to  exohide  the  evidenoe  eflhved,  and  these  moik 
beanewtiiaL 

Order  reversed* 


TiM£MKQ — BviUMui  Aiwniwiw.i  vnaoL  Gsnoua  IhaoA&t 
eBf  it  i^  0».  V.  Btdkafcrdp  99  Ind.  SS|  02  Am.  Dee.  SSS|  Mmr.  Mi 
MwL  Im,  {^,19  La.  Aim.  214;  S8  Am.  Deo.  SA 


OASES 


COUBT   OF  APPEALS 


NEW  YORK. 


Fboplb  v.  Blivbn. 

nu  Haw  ToBK,  mi 

nr  OBoaL^PiMov  vov  ^mmaan  at  nn 

or  A  Gbiii%  but  Who  Oousolsd^  Ihinnbd^  a9d  Fio- 

orasDit  to  iMOomiiiittedy  may,  nnder  thoprorisioosof  taotionSM  of  tlit 

P«oal  Oodd  of  Kew  York,  be  oonTioted  v&derfui  Ixidiotmeot  ebaxging 

him  with  th«  oommianon  of  raeh  orime. 

tHB  Faot.  or  Cash  ov  Tbsamxv  Am  ov  Manuh 
roB»  AU  Pbonbpau^  by  tfao  raleo  of  tho  oommon  law. 

BDOBS  THB  Faot  Df  THB  ComaaBuot  ov  A  Fbloxt  hat  bb 
JjnaarED  abd  GoinrioiBD  as  PBDrciPALg,  nndor  Motum  29  of  the  Penal 
Code  of  New  York.  Thai  aeotion  feada  aa  foUowa:  ''A  panon  eea- 
MBiad  in  the  oommiaaion  of  a  erimfl^  whatlMr  he  diraetiy  oommifta  the 
nfli^  ooBaftitetiBS  tiia  ffffifM?  or  ^<^T  ^n^  abeta  in  iti  OQnmiaaiflB»  and 
whfMk&t  pwaant  or  abaent^  and  a  peiaon  who  diraetly  or  indinet^ 
owmaali^  owmnand%  indaoe%  or  proonrea  another  to  oommii  a  aima^  la 
aprino^^aL" 

Iin>icTMiiiT  nnd  oonTictioiD  under  Beotion  294  of  the  Penal 
Code  of  New  York,  defining  the  orime  of  abortion. 

Abraham  Swydam^  finr  the  appellani. 

John  F.  Olarkf  for  the  reepondent. 

PsoKHAM,  J.  Beotion  294  of  the  Penal  Code  provides  as 
follows:  ^^Abortion  defined.  A  person  who,  with  intent  thereby 
to  prooore  the  misoarriage  of  a  woman,  unless  the  same  is 
necessary  to  preserve  the  life  of  the  woman,  or  of  the  child 
with  whioh  she  is  pregnant,  either:  1.  Prescribes,  soppUes,  or 
administen  to  a  woman,  whether  pregnant  or  noti  or  advises 
er  sansss  a  woman  to  take  any  medicine,  dmg,  or  sobstance; 
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or  2.  Uses  or  causes  to  be  used  any  instruments  or  other 
means, — is  guilty  of  abortion,  and  is  punishable  by  impriaoo- 
ment  in  a  state  prison  for  not  more  than  four  years,  or  in  a 
county  jail  for  not  more  than  one  year." 

Under  that  section  the  defendant  was  indicted  by  the  grand 
jury  of  the  county  of  Kings  for  having  feloniously,  etc.,  used 
a  certain  instrument  upon  the  prosecutrix  with  intent  thereby 
feloniously  and  unlawfully  to  procure  her  miscarriage,  the 
same  not  being  then  and  there  necessary  to  preserve  her  life, 
or  that  of  the  child  with  which  she  was  pregnant. 

The  proof  in  the  case  showed  that  at  the  time  of  the  com- 
mission of  the  act  the  defendant  was  absent,  but  that  he  liad 
counseled,  induced,  and  procured  the  crime  to  be  committed. 
The  question  was  properly  raised  on  the  trial,  and  the  claim 
was  made,  on  the  part  of  the  counsel  for  the  defendant,  that 
he  could  not  be  convicted  of  the  crime  alleged  in  the  indict- 
ment, because  the  proof  showed  that  he  was  absent  at  the  time 
of  its  alleged  commission,  and  hence  there  was  not  within  the 
meaning  of  the  code  a  sufficient  allegation  in  the  indictment 
of  the  facts  constituting  the  crime  as  proved.  The  objectioiis 
were  overruled,  and  the  defendant  was  convicted  and  sen- 
tenced. Upon  appeal,  the  conviction  was  affirmed  by  the 
general  term  of  the  supreme  court,  and  fix>m  the  judgment  of 
affirmance  the  defendant  appealed  here. 

The  question  is  now  fairly  presented,  whether  upon  an  in* 
dictment  which  alleges  the  doing  of  an  act  by  the  defidndant 
constituting  the  crime,  he  can  be  convicted  upon  proof  that^ 
though  absent  at  the  time  of  the  actual  commission  of  the 
crime,  he  nevertheless  aided  in,  advised,  and  procured  its 
commission. 

Before  the  adoption  of  the  code,  and  in  cases  of  felony,  there 
would  have  been  no  doubt  that  a  conviction  could  not  be  had 
upon  an  indictment  such  as  this,  where  the  proof  was  the  same 
as  in  this  case.  It  is  claimed,  however,  that  section  29  of  the 
Penal  Code  works  a  change  in  the  law  upon  this  subject. 
That  section  is  as  follows:  '*A  person  concerned  in  the  com- 
mission of  a  crime,  whether  he  directly  commits  the  act  con- 
stituting the  offense,  or  aids  and  abets  in  its  commission,  and 
whether  present  or  absent,  and  a  person  who  direetly  or  indi- 
rectly counsels,  commands,  induces,  or  prooores  another  to 
oommit  a  crime,  is  a  principa].'' 

It  is  now  argued  that  by  reason  of  this  seotton  the  role  of 
law  has  been  changed,  and  that  upon  an  indietment  allaging 


Jan.  1889.]  People  v.  Bliven.  708 

that  the  defendant  committed  the  crime  named  in  the  indict- 
mentf  he  may  he  convicted  apon  proof  that,  though  absent, 
he  advised  and  procured  its  commission.  The  purpose  and 
eflTect  of  the  section  are  to  abolish  the  distinction  which  here- 
tofore existed  in  cases  of  felony  between  a  principal  and  an 
accessary  before  the  fact,  the  principal  being  present  and 
either  committing  the  act  himself  or  aiding  in  its  commission, 
and  the  accessary  before  the  fact  being  absent  but  counseling 
and  procuring  its  commission.  The  case  of  an  accessary 
before  the  fact  has  now,  by  means  of  this  section,  been  made 
the  case  of  a  principal,  and  he  occupies,  therefore,  the  same 
position  in  the  case  of  felony  as  such  an  individual  heretofore 
occupied  in  cases  of  treason  and  of  misdemeanor.  In  treason 
it  has  always  been  the  law  that  there  were  no  accessaries  either 
before,  or,  with  one  or  two  minor  exceptions,  after,  the  fact:  1 
Hale  P.  C.  223;  1  East  P.  C.  98,  sec.  35;  1  Bishop's  Crim.  Law, 
sec.  681;  1  Wharton's  Crim.  Law,  sec.  131.  In  regard  to  misde- 
meanors, the  same  rule  obtains,  and  when  one  sustains  in  mis- 
demeanor a  relation  to  an  act  which  in  felony  would  make  him 
an  accessary  before  the  fact,  he  is  treated  as  a  principal,  and 
the  indictment  charges  him  as  such,  and  unless  the  pleader 
chooses,  it  does  not  mention  that  the  act  was  committed  by 
another:  1  Bishop^s  Crim.  Law,  sees.  685,  686.  The  rule, 
therefore,  in  cases  of  felony  can  scarcely  be  said  to  exist 
simply  because  of  the  greater  gravity  of  the  offense  charged, 
for  as  it  does  not  exist  in  treason,  which  according  to  the 
English  law  is  the  highest  crime  known  to  it,  the  gravity  of  the 
charge  cannot  be  the  reason  for  its  existence  in  cases  of  felony. 
It  is  somewhat  difficult  to  comprehend  Hhe  reason  for  the  dif- 
ference in  the  rule  between  cases  of  treason  and  misdemeanor 
on  the  one  hand  and  felony  on  the  other.  Nor  can  the  small- 
ness  of  the  offense  in  cases  of  misdemeanor  be  the  reason  for 
the  existence  of  the  rule.  For  by  the  common  law  many  cases 
which  are  made  felony  in  this  country  by  statute  were  but 
misdemeanors,  the  punishment,  however,  in  many  of  them 
extending  to  long  terms  of  imprisonment,  and  iJso  to  the 
infliction  of  corporal  punishment. 

As  late  as  the  case  of  Regina  v.  Cfreenwood^  9  Eng.  L.  &  Eq. 
636,  which  was  a  case  where  the  prisoner  was  indicted  for 
Qtteiing  counterfeit  coin,  the  crime  being  a  misdemeanor,  the 
role  waa  applied.  The  indictment  in  that  case  charged 
the  prisoner  with  knowingly  uttering  a  counterfeit  shilling. 
The  proof  was,  that  it  was  uttered  by  another  person  in  the 
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absence  of  the  priaoner;  and  the  conrt  held  that  the  priaontr 
was  properly  convicted  under  the  indictment.  The  oooTietion 
was  held  good,  on  the  ground  that  the  proof  showed  that  the 
prisoner,  althoagh  absent  when  the  coin  was  uttered,  wae  en- 
gaged  in  the  common  purpose  of  uttering  counterfeit  shillingB, 
and  the  act  of  uttering  the  coin  in  question  having  been  pio- 
cured  and  aided  by  the  prisoner,  the  case  stood  the  same  as  if 
it  were  his  own  act.  Five  judges  delivered  opinions  detialim, 
and  although  they  are  exceedingly  brie^  the  case  shows  that 
it  was  carefully  examined,  and  must  be  regarded  as  high  au- 
thority upon  the  question  decided. 

Another  case  is  that  of  Segina  v.  CTZayton,  47  Bug.  CSom.  I^ 
128.  The  indictment  charged  the  prisoners  with  an  at- 
tempt to  set  fire  to  a  certain  malt-house,  and  they  were  jointly 
charged  in  the  indictment  with  having  made  such  attempl 
The  proof  showed  that  Mooney  was  not  present  when  the 
other  prisoner  lighted  the  fire,  but  it  tended  also  to  show  that, 
though  absent,  she  knew  beforehand  that  the  fire  was  to  take 
place.  The  question  was  raised  on  the  part  of  the  prisooar 
Mooney  that  she  could  not  be  convicted  under  the  indictment^ 
as  it  charged  her  with  the  actual  attempt  to  bum  the  mall- 
house,  while  the  proof  showed  that  she  was  absenti  althou^ 
privy  to  the  act.  The  objection  was  overruled,  and  it  was 
stated  by  the  learned  judge  in  summing  up  that  in  misde- 
meanors and  in  treason  all  who  take  part  in  the  orimo  aie 
principals,  and  that  the  prisoner  Mooney  might  be  oonvioted 
under  the  indictment,  which  alleged  that  she  herself  attenqpted 
the  crime  if,  though  absenti  the  jury  believed  that  she  oouii- 
seled  and  encouraged  the  other  prisoner  to  set  the  fire. 

The  same  rule  has  been  held  to  exist  in  this  state.  Li 
Ward  V.  People^  6  Hill,  144,  the  indictment  charged  the  pris- 
oner with  having  stolen  twenty-five  pounds  of  butter.  On  ths 
trial  he  gave  evidence  tending  to  prove  that  he  did  not  hiss- 
self  steal  the  butter,  but  sent  another  person  to  steal  it,  and 
that  they  afterwards  divided  it  between  them,  and  ho 
quested  the  oourt  to  charge  the  jury  that  if  ib»  batter 
thus  stolen,  he  was  simply  an  accessary,  and  could  not  bo 
convicted  as  a  principal  for  the  crime  of  petit  larceny.  The 
court  lefnsedi  and  charged  that  if  the  other  person  stole  the 
butter  in  the  prisoner's  absence  by  his  adrice  and  piooQi^ 
ment,  he  might  be  convicted  under  the  indictment  as  a  prin- 
cipal, as  there  were  no  accessaries  in  petit  larosny.  The 
supreme  court  held  the  conviction  proper  ( IFonl  t.  JWpb|  t 
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KU»  895)9  and  the  conviotion  was  afBrmed  by  thf  OQort  of, 
«ifOfa»  Chancellor  Walworth  writing  the  opinion.  The  doc- 
Idne  was  there  stated  that  those  who  proonrei  aid,  or  advise 
in  the  ccMnmission  of  the  offense  of  petit  larceny  are  principals^ 
Hiid  that  the  same  rule  obtains  in  cases  of  treason. 

In  Bngland,  by  the  statute  11  and  12  Victoria,  chapter  46^ 
seetion  1,  for  the  purpose,  as  is  stated  in  the  preamblci  of  relax- 
ing tlie  technical  strictness  of  criminal  proceedings,  and  to 
insoie  the  punishment  of  the  guilty  without  depriving  the 
aceosed  of  any  just  means  of  defense,  it  was  enacted  that 
*'  if  any  person  shall  become  an  accessary  be£are  the  fact  to 
anj  fekmy,  whether  the  same  be  a  felony  at  common  law  or 
by  virtue  of  any  statute  or  statutes  made  or  to  be  made^  such 
piison  niay  be  indjcted,  tried,  convicted,  and  punished  in  all 
reqpeets  as  if  he  were  a  principal  felon.'' 

The  same  provision  is  reiterated  in  24  and  26  Victoria, 
chapter  94|  seetion  1.  It  would  seem  that  the  provisions  of 
theae  statutes  estabUshed  the  same  rule  in  cases  of  felony  as 
in  cases  of  treason  and  misdemeanor,  and  that  an  indictnieni 
i^Esinst  #  person  who  before  the  statute  would  have  been  re- 
garded as  an  accessary  before  the  fact  in  a  case  of  folony, 
wonU  now  charge  the  crime  against  him  in  precisely  the 
same  manner  as  if  he  were  a  principal  felon,  ibid  a  person 
ekaiged  with  the  commission  of  a  felony  would,  under  those 
6|atelsS|  be  convicted  on  proof  showing  him  guilty  as  an 
aeeessary  before  the  fact.    It  has,  indeed,  been  so  decided* 

In  the  case  of  Begina  v.  Mamning^  2  Car.  A  K.  892, 904, 
61  Eng.  Com.  L.,  it  appeared  that  two  persons,  who  were  hus- 
band and  wife,  were  charged  as  principals  in  the  crime  of 
ipordor.  The  recorder  of  London,  in  his  charge  to  the  grand 
jvy  with  reforence  to  the  case,  said:  **  The  material  question 
in  this  ease  is,  whether  this  woman  has  taken  such  a  share  in 
the  transaction  as  to  make  her  an  accessary  before  the  foct» 
Of  whether  she  was  present  when  the  crime  was  committed, 
in  either  of  which  cases  she  will  be  liable  under  the  statute 
11  and  12  Victoria,  chapter  46,  section  1,  to  be  indicted  as  a 
ptincipal  in  the  murder.  It  will  be  for  you  to  consider,  there- 
fore, whether  there  is  any  evidence  of  a  counseling  or  pro- 
curing the  murder  to  be  committed  by  either  of  the  psrties 

aecused,  a^d  more  particularly  by  the  woman The 

indictment  will  probably  charge  both  these  persons,  husband 
and  wife,  as  principals  in  the  commission  of  the  crime^  and 
by  the  statute  to  which  I  have  referred,  both  classes  of 
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ofFeoiai,  namely^  that  of  an  accesBary  before  the  &ct  and 
that  of  a  principal,  may  now  be  dealt  with  alike  in  the  mode 
of  indictment  and  trial.  And  proof  of  a  party  being  either 
an  acceseary  before  the  fact,  the  perpetrator  of  the  crime,  or 
that  he  was  present  aiding  and  abetting  in  the  commission  of 
it,  will  support  an  indictment  charging  him  as  a  principal." 

Under  these  circumstances,  the  question  arises  whether  it 
was  not  meant  by  the  passage  of  section  29  of  the  Penal  Code 
to  place  a  person,  who  in  cases  of  felony  would  otherwise  have 
been  guilty  as  an  accessary  before  the  fact,  under  the  same 
rule  as  had  heretofore  obtained  in  cases  of  treason  and  mis- 
demeanor. The  general  rule  of  law  is,  as  stated  by  Mr. 
Bishop,  that  what  one  does  through  another's  agency  is  to  be 
regarded  as  done  by  him:  1  Bishop's  Crim.  Law,  sees.  656, 
673,  682. 

If  the  case  were  a  civil  one,  a  pleading  which  alleged  the 
doing  of  an  act  by  the  defendant  would  be  sustained  upon 
proof  of  the  doing  of  the  act  by  his  agent,  or  by  anyone  whom 
he  advised  or  requested  to  do  it,  and  it  is  difficult  to  see  why, 
under  an  indictment  charging  the  defendant  with  the  com- 
mission of  a  crime,  proof,  showing  its  commission  by  one 
whom  he  advised  and  procured  to  do  it,  would  not  prove  his 
own  guilt  of  the  act  charged.  By  section  275  of  the  Code  of 
Criminal  Procedure,  it  is  enacted  that  the  indictment  must 
contain  a  plain  and  concise  statement  of  the  act  constituting 
the  crime  without  unnecessary  repetition;  and  by  section  284, 
subdivision  7,  it  is  stated  that  the  indictment  is  sufficient  if 
the  act  or  omission  charged  as  a  crime  is  stated  vrith  such  a 
degree  of  certainty  as  to  enable  a  court  to  pronounce  jndg- 
ment  upon  conviction,  according  to  the  rights  of  the  case. 
Here  the  act  constituting  the  crime  was  the  inserticm  of  an 
instrument  in  the  body  of  the  prosecutrix,  and  thereby  pro- 
curing an  abortion.  That  act  was  plainly  charged  against 
the  defendant,  and  in  order  to  prove  it,  evidence  was  given  of 
the  commiBsion  of  the  act  by  another  by  the  defendant's 
advice  and  procurement,  but  in  his  absence.  The  act  that 
rendered  him  guilty  is  charged  in  the  indictment,  and  it  was 
not  a  case  of  variance  between  the  crime  as  charged  and  the 
proof  as  made. 

We  think  the  case  of  People  v.  Dumar^  106  N.  Y.  502,  has  no 
application.  The  indictment  in  that  case  charged  the  defend- 
ant  with  the  crime  of  grand  larceny,  in  unlawfully  stealing 
and  carrying  away  the  property  described.    The  proof  was, 
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that  the  defendant  obtained  posseeeion  of  the  property  fix>m 
the  owner  by  sale  npon  credit,  induced  by  false  and  franda- 
lent  representations.  We  held  that  there  was  a  variance  be- 
tween the  proof  and  the  indictment,  and  that  the  defendant 
was  left  uninformed  of  the  real  act  committed  by  him.  There 
was  no  qnestion  in  that  case  in  regard  to  the  act  charged 
haying  been  done  by  a  third  person  in  the  absence  of  the  de- 
fendant, but  by  his  act  and  procurement.  The  crime  charged 
was  a  totally  different  one  from  that  which  the  facts  proved, 
although  both  were  grand  larceny.  The  indictment,  however, 
charged  one  set  of  facts  as  constituting  grand  larceny,  and  the 
proof  was  of  a  totally  different  set  of  facts,  which,  by  the  code, 
also  constituted  grand  larceny.  The  di£Bculty  was,  that  the 
crime  as  charged  was  not  proved,  and  the  crime  as  proved  was 
not  charged. 

Here,  as  it  seems  to  us,  the  crime  was  clearly  and  properly 
charged,  and  the  proof  shows  the  defendant  to  have  been 
guilty  of  the  very  act  with  the  commission  of  which  the  in- 
dictment charged  him.  It  was  proved  by  showing  that  the 
act,  although  committed  by  a  third  person,  and  in  the  absence 
of  the  defendant,  was  so  committed  by  his  aid  and  procure- 
ment, and  in  that  way,  in  law  and  in  morals,  and  in  good 
sense,  he  committed  the  act  himself.  This  question  has  been 
raised  in  some  of  the  other  states  where  provisions  somewhat 
similar  to  the  section  of  our  Penal  Code  have  been  in  exist- 
ence for  some  years.  The  case  of  People  v.  Outeveras,  48  Cal. 
19,  is  one  which  arose  under  the  California  statute,  which 
somewhat  resembles  ours.  The  prisoner  was  indicted  for  the 
crime  of  burglary,  in  breaking  into  and  entering  a  dwelling- 
house  in  the  daytime,  intending  to  commit  larceny.  The 
proof  showed  that  the  entry  was  made  by  another  than  the 
prisoner,  but  pursuant  to  an  arrangement  with  him,  and  he 
being  near  by  the  house  at  the  time  of  the  entry,  and  aiding 
and  abetting  it.  The  facts  showed  that  he  might  have  been 
regarded  as  a  principal  in  the  second  degree,  as  one  who  stood 
by  and  aided  and  abetted  the  commission  of  the  act.  But  the 
court  regarded  the  question  in  the  same  manner  as  if  the  proof 
had  shown  that  the  prisoner  was  absent  at  the  time  of  the 
commission  of  the  act,  but  that  he  had  counseled  and  pro- 
cured its  commission.  The  Califoruia  statute  is  as  follows: 
*'An  accessary  is  he  or  she  who  stands  by  and  aids,  abets,  or 
assists,  or  who  not  being  present  aiding,  abetting,  or  assisting, 
hath  advised  or  encouraged  the  commission  of  the  crime.    He 
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or  she  who  thus  aids^  abets  or  assists^  advises  or  enooaiagM^ 
shall  be  deemed  and  considered  as  principal,  and  puniabad 
accordingly."  The  court  held  that,  under  the  indictment 
charging  him  wiUi  the  commission  of  the  act,  the  prisooflr 
could  be  convicted  by  proof  that  he  was  present  aiding  and 
abetting,  or  absent  and  advising  and  procuring  its  comniia- 
sion.  This  case  substantially  overrules  the  case  of  People  v. 
CampbeU,  40  Cal.  129,  and  that  of  People  v.  2Vtm»  89  Id.  7fip 
and  states,  as  we  think,  the  better  rule  on  the  subject. 

In  Illinois,  the  same  view  has  been  taken  of  a  similar  stai* 
ute.  By  the  thirteenth  section  of  the  Criminal  Code  of  Illi- 
nois, it  is  declared  that  ^*  an  accessary  is  he  or  she  who  atands 
by  and  aids,  abets,  or  assists*  or  who  not  being  present  aiding, 
letting,  or  assisting,  hath  advised  or  enoonn^iged  the  peipe* 
tration  of  the  crime.  He  or  she  who  thus  aids,  abets  or  as- 
sists, advises  or  encourages,  shall  be  deemed  and  oonaidend 
as  principal,  and  punished  accordingly.'*  The  effect  of  thk 
section  came  before  the  supreme  court  of  Illinois  for  deciaon 
in  the  case  of  Baxter  y.  People^  8  111.  868.  The  prisoner  waa 
indicted  for  murder,  and  the  proof  tejnded  to  show  that  he  waa 
not  present  at  the  time  of  the  conmiission  of  the  orime,  but 
had  advised  and  procured  its  commission,  and  it  waa  held 
that  the  section  of  the  Criminal  Code  above  quoted  had  abol- 
ished the  distinction  between  accessaries  before  the  £Etct  ittd 
principals,  and  that,  as  accessaries  before  the  foot  were  bj 
such  section  to  be  deemed  as  principals,  and  punished  aoooid- 
iuglyi  they  should  be  indicted  as  principals. 

In  Dempeey  y.  State  of  HHnoia^  47  IlL  328,  the  same  quaatioa 
again  came  before  that  courts  the  prisoner  having  been  in- 
dicted for  murder,  and  the  proof  showing  that  he  waa  goiUif 
as  accessary  before  the  fact.  The  court  stated:  '^It  is  oon* 
tended  that  in  such  a  prosecution  the  prisoner  should  have 
been  indicted  as  an  accessary  before  the  fact,  and  haying 
foiled  to  do  so,  the  people  should  be  precluded  from  estab- 
lishing his  guilt  in  that  mode.  Our  statute  declares  an  acoes- 
sary  before  the  fact  to  be  a  person  who  stands  by  and  aida, 
abets,  or  assists,  or  who  not  being  present,  aiding,  abetting,  or 
assisting,  hath  advised  and  encouraged  the  perpetration  of  a 
crime;  and  that  a  person  thus  aiding,  abetting,  or  assistiqg, 
and  advising  or  encouraging,  shall  be  deemed  a  principal,  and 
punished  accordingly.  The  statute  having  declared  such  per- 
sons principals,  no  reason  is  perceived  why  they  may  not  ba 
indicted  as  such." 
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The  ooort  then  referred  to  the  case  of  Baxter  y.  PeapU^  tupra^ 
and  added:  ^'  These  cases  are  decisive  of  the  question,  nor  do 
we  see  any  sufficient  reason  to  overrule  those  cases.  They 
have  long  stood  unshaken  as  the  law  of  the  land,  and  unlesi 
we  could  perceive  some  great  and  urgent  necessity  for  theif 
being  overturned,  we  are  not  inclined  to  overrule  or  shake 
their  authority":  See  also  SpiM  v.  P«opb,  122  111.  1, 101,  242; 
3  Am.  St.  Rep.  320. 

The  statute  of  Michigan  abrogates  the  distinction  between 
an  accessary  before  the  fact  and  a  principal,  and  all  who  would 
be  accessaries  before  the  fact  at  common  law  are  to  be  in- 
dicted, tried,  and  punished  as  principals.  Another  statute 
provided  that  if  the  father  or  mother  of  any  child,  or  any 
other  person  to  whom  it  was  confided,  exposed  it  with  intent 
to  abandon,  such  person  was  to  be  punished  as  therein  pro- 
vided. The  prisoner,  who  was  neither  the  father,  mother,  or 
person  to  whom  the  child  had  been  confided,  was  indicted  as 
a  principal  under  the  statute.  The  proof  only  showed  that  he 
had  counseled  and  aided  and  abetted  the  act  of  abandon- 
ment, but  was  not  present  when  it  was  committed.  The  court 
held  that  where  the  prisoner  could  not  be  guilty  of  the  sub- 
stantive or  main  offense  whose  commission  he  aided, — that  is, 
where  it  was  a  legal  impossibility  for  him  to  commit  it, — that 
in  such  case  the  aiding  and  abetting  was  the  principal  offense, 
and  he  must  be  indicted  as  having  committed  that  specific 
offense,  and  the  indictment  must  charge  the  acts  of  aiding 
and  abetting.  This  is  the  principle  decided  in  Shawnon  v. 
Ptfopfe,  5  Mich.  71.    It  does  not  touch  the  point  in  this  case. 

£i  Smith  V.  Staie^  37  Ark.  274,  the  question  is  briefly  dis- 
cussed and  decided  in  accordance  with  the  defendant's  claim 
here,  chiefly  on  the  authority  of  the  two  cases  in  California 
(People  V.  Trim^  39  Cal.  75;  People  v.  CampbeU^  40  Id.  129); 
but  the  authority  of  such  cases  is  overturned  by  the  later  case, 
cited  in  the  same  state,  of  People  v.  Ouieveras^  48  Id.  19. 

The  statute  of  Arkansas  is  somewhat  peculiar.  An  acces- 
sary before  the  fact  is  defined  by  the  Revised  Statutes  of  that 
state  (B.  S.,  sec.  44,  p.  248),  and  it  is  declared  that  '^  he  who 
thus  aids,  assists,  abets,  advises,  or  encourages,  shall  be  de- 
clared in  law  a  principal,  and  punished  accordingly."  In 
WUliame  v.  State^  41  Ark.  173,  the  court  simply  said  that  ac- 
cessaries before  the  fact  are  punishable  as  principals,  but  must 
be  indicted  as  accessaries,  and  referred  to  the  former  case  of 
Smith  V.  State,  eupra. 
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We  are  inclined  to  agree  with  the  BngUsh  mle  and  with  the 
reasoning  of  the  learned  judges  of  California  in  the  latest  cited 
case,  and  with  those  of  Illinois.  The  court  in  Michigan  does 
not  hold  any  contrary  doctrine.  When  we  remember  that  the 
distinction  taken  between  an  accessary  before  the  fact  and  a 
principal  does  not  exist  either  in  cases  of  treason  or  misde- 
meanor, and  that  in  England,  where  the  distinction  had  its 
origin,  cases  of  misdemeanor  were  sometimes  of  very  grave 
character,  involving  imprisonment  for  years,  and  that  the 
reason  for  the  existence  of  the  distinction  in  cases  of  felony  is 
neither  very  clear  nor  very  satisfactory,  as  given  by  the  older 
writers,  Blackstone  and  Coke,  we  cannot  fail  to  be  impressed 
with  the  view  that  the  legislature  of  this  state,  in  abolishing 
the  distinction  and  in  making  an  accessary  before  the  fact  a 
principal  in  cases  of  felony  as  well  as  in  cases  of  misdemeanor, 
meant  to  make  the  law  in  regard  to  the  statement  of  the 
offense  the  same  in  all  cases;  and  that  what  would  be  a  proper 
indictment  in  a  case  of  ordinary  misdemeanor,  as  held  by  our 
courts  for  a  long  number  of  years,  would  be  a  proper  one  in  a 
ease  of  felony. 

Where  the  statute,  in  defining  what  constitutes  a  principal 
in  the  commission  of  a  crime,  includes  one  who  counsels  its 
commission,  although  absent  at  that  time,  we  do  not  lay  any 
stress  on  the  presence  or  absence  of  a  provision  that  he  shall 
be  indicted  or  punished  as  such.  If  he  is  made  a  principal, 
we  think  it  follows  that  it  would  be  proper  to  so  indict  him, 
unless,  indeed,  in  such  a  case  as  the  one  in  Michigan,  where 
the  only  offense  that  the  defendant  could  commit  was  the 
substantive  and  separate  one  of  advising  the  commission  of 
the  principal  offense. 

The  kind  of  pleading  of  which  this  incictment  is  an  exam- 
ple receives  the  unqualified  approval  of  Mr.  Bishop,  whose 
ability  as  a  writer  on  the  subject  of  criminal  law  is  admitted 
by  all:  1  Bishop  on  Criminal  Law,  sec.  682.  We  think  we 
are  treading  in  the  same  direction  that  the  legislature  intended 
by  the  passage  of  the  Penal  Code  and  the  Code  of  Criminal 
Procedure.  The  tendency  of  modern  thought  as  exhibited  in 
criminal  legislation  is  to  free  the  practice  from  mere  techni- 
calities, and  to  bring  to  the  trial  of  the  indictment  the  very 
merits  of  the  issue  between  the  people  and  the  defendant,  and 
in  the  plainest  and  least  formal  style. 

The  only  objection  that  could  be  urged  against  an  indict- 
ment in  this  form  is  the  possibility  of  misleading  the  defend- 
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ant  as  to  the  nature  or  character  of  the  act  of  which  he  is 
accnsecL  It  was  that  objection  that  seemed  so  weighty  in  the 
eyes  of  that  most  learned  and  able  judge,  Chief  Justice  Mar- 
shall,  as  we  learn  fix>m  his  views  expressed  upon  that  point 
in  the  trial  of  Aaron  Burr  for  treason,  although  at  the  same 
time  he  admitted  the  existence  of  the  rule:  4  Cranch,  469, 
497. 

But,  upon  reflection,  we  think  the  objection  is  more  fancifbl 
than  real,  and  if  it  be  understood  that  upon  an  indictment  of 
this  nature  a  man  may  be  convicted  upon  proof,  not  only  of 
his  doing  the  act  ¥Fith  his  own  hand,  but  upon  proof  that  he 
advised  and  procured  another  to  do  it,  and  thus  did  it  himself, 
we  think  no  man  will  suffer  any  real  inconvenience  or  any 
injustice  from  such  a  rule. 

The  general  policy  throughout  this  country  and  England 
runs  in  favor  of  more  liberal  views,  at  the  present  timp,  in 
regard  to  the  treatment  of  those  technicalities  which  formerly 
existed  as  obstructions  in  the  path  of  the  enforcement  of  the 
criminal  law.  That  policy  is  shown  by  the  passage  of  such 
acts  as  have  been  cited  as  well,  from  England  as  from  other 
states  in  the  Union.  It  was  stated  in  the  English  statutes, 
which  made  the  alteration  already  referred  to,  that  it  was 
made  "to  insure  the  punishment  of  the  guilty  without  deprive 
ing  the  accused  of  any  just  means  of  defense,"  and  we  think 
that  the  abolition  of  all  distinction  between  principals  in  the 
first  and  second  degree  and  accessaries  before  the  &ct  does 
tend  in  that  direction. 

By  holding  this  indictment  to  be  insufficient  to  admit  proof 
of  the  defendant's  guilt,  by  reason  of  his  procuring  and  advis- 
ing the  act  to  be  done  instead  of  doing  it  himself,  we  think  we 
should  be  taking  a  step  backwards  in  regard  to  the  proper 
rules  which  should  obtain  in  criminal  pleadings,  and  that  our 
decision  would  be  at  war  with  the  general  policy  which  led  to 
the  adoption  of  the  Penal  Code,  and  especially  at  war  with  the 
sections  of  the  code  already  quoted. 

We  think  that  no  injustice  has  been  done,  that  the  indict- 
ment was  sufficient  to  permit  the  proof  given,  and  that  the 
defendant  was  legally  convicted  of  the  crime  charged. 

The  judgment  should  be  affirmed. 


Pamcip^  iun»  Atxmmixr,  What  KaostaiBT  to  Oohtkixidk  ov  Aooib- 
SABT  in  pratMufcloa  lor  an  ssMoh  to  |dll:  8iaU  v.  Eidxtm,  95  Mo.  322;  f 
▲m.  Sk  B«p.  61 
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Axumuxom  vmaa  ram  Fact  iut  bs  ImnwD  and  iwmlihiijl  as 
«ipal%  tinder  tha  etetatM  «f  Utiiuns:  Spim  t.  Paop<B^  122  QL  1;  S 
Rep.  320. 

AoasaaAKT  aire  thb  Fact,  Wbo  is:  Bamt  r.  Stak^  89  Miai.  70S;  M 
Am.  Dec  06,  and  note  07. 

AmxRs  AND  Absttobs  oahnot  bs  Imdioibd  OB  PumimiD  Bnder  asla^ 
tite  whioh  creates  a  f  elony,  unless  the  statato  applies  to  all  wb0  are  gnbj, 
and  not  alone  to  the  person  actoallj  committing  the  acts 
offBBsei  Fre^r,  OommotmmM^  83  Ky.  190. 


LaNDON   V.   TOWNSHBNB. 

ril2  NSW  YOBS,  «aL] 
JUPOMEMT.  — KO  PbBSOH  CAB  BB  ElVBOIBD  BT  A  JuSdOEAL  DbQBBB 

A  Pabtt  thibbio^  either  individually  or  by  representatioiL 

HOBilOAOB  FOBBOLOSUBB.  —  OWNKB  OV   EqUITT  OB  BbDBKRIOB  18  AB  Ib- 

DBSnoiflABLB  Pabtt  TO  A  SuiT  f or  the  f oreclosnre  of  a  mort^igs^ 
if  tiie  Boit  proceeds  inthoat  his  being  made  a  par^»  tiia  decna 
aflbet  his  title. 
loBBGiiOfiOBB.  —Thb  Titlb  ov  an  Absiqkbb  IB  Babbbtjftot  held  hy 
in  his  official  capacity  is  not  affected  by  a  f  oredosnre  to  which  ha  is 
made  a  party  defendant^  bnt  apparently  in  his  personal  cspaci^  enij, 
and  without  any  statement  in  the  complaint  showiafc  that  it  wai 
to  proceed  against  him  as  the  assignee  in  bankmpley  of  the 


XnBoncBarr. 

John  TowMhendf  for  the  appellants. 

Wmiam  D.  Page^  for  the  respondents. 

Andbsws,  J.  The  appellants  rest  their  appeal,  as  thsj 
rested  their  defense  on  the  trial,  npon  the  claim  that  tlie 
plaintiffs  failed  to  establish  title  in  themselves  to  the  premises 
in  controversy.  The  trial  court  fonnd  and  the  judgment  there 
and  at  the  general  term  proceeded  on  the  ground  that  Uie 
plaintiffs  had  the  legal  title  to  the  lots  in  question,  and  tbs 
correctness  of  this  conclusion  is  the  question  now  to  be  deter- 
mined. It  is  undisputed  that  on  the  23d  of  Marchi  1886|  Jolm 
Scudder,  the  then  owner  of  the  lots  in  controversy,  conveyed 
them  to  Bbenezer  L.  Williams,  subject  to  a  mortg^  theraoa 
for  one  thousand  dollars,  executed  by  Scudder  to  Bdwaid 
Price,  September  6, 1835,  and  recorded  on  the  same  day.  B^ 
a  decree  of  the  United  States  court  for  the  southern  district  of 
New  York,  made  February  4, 1843,  under  and  pursuant  to  the 
bankrupt  act  of  1841,  Williams  was  adjudicated  a  banknipl^ 
and  one  William  C.  H.  Waddell,  who  was  the  general 
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affieial  assignee  in  bankruptcy  in  cases  arising  in  that  district, 
became  inrtute  officii  the  assignee  of  Williams.  Williams  owned 
the  lots  fix>m  March  28, 1836,  the  date  of  his  conveyance  from 
Scndder,  to  the  time  of  his  bankruptcy.  The  Scudder  mort- 
gage was  outstanding  and  unpaid.  Under  the  bankrupt  act 
of  1841,  Williams's  title  to  the  mortgaged  premises  vested  by 
operation  of  law  without  any  assignment  in  Waddell  as  as- 
signee: See.  8.  But  the  assignee  took  the  title,  as  theretofore 
it  had  been  held  by  Williams,  subject  to  the  mortgage.  The 
plaintiffs  claim  title  under  a  foreclosure  of  the  Scudder  mort- 
gage in  an  action  brought  by  the  administrator  of  Price,  Nov- 
ember 20, 1858. 

The  title  of  the  plaintiffs,  as  presented  by  the  record,  de- 
pends upon  the  efficacy  of  the  foreclosure  judgment  and  the 
sale  thereunder  to  bar  the  equity  of  redemption  of  Waddell,  the 
assignee  in  bankruptcy,  and  those  whom  he  represented.  In 
tiie  title  of  the  foreclosure  action  the  parties  were  designated, 
'' William  Coulter,  administrator  of  the  estate  of  Edward  Price, 
deceased,  v.  Rhoda  Williams  and  William  H.  C.  Waddell.'' 
The  complaint  set  out  the  death  of  Price,  the  mortgagee,  the 
appointment  of  the  plaintiff  as  his  administrator,  the  execu- 
tion of  the  bond  and  mortgage,  the  amount  due  and  unpaid 
thereon,  a  description  of  the  mortgaged  premises,  and  con- 
tained the  usual  general  averment  that  the  defendants  had, 
or  claimed,  some  interest  in  the  mortgaged  premises  subse- 
quent to  the  mortgage,  together  with  a  special  allegation  that 
on  or  about  December  1, 1888,  Price,  the  mortgagee,  instituted 
piooeedings  in  the  court  of  chancery  to  foreclose  the  mortgage, 
but  that  the  defendants,  or  either  of  them,  were  not  made  par- 
ties thereto,  *'  although  the  defendant  Waddell  had  theretofore, 
and  since  the  execution  and  delivery  of  such  mortgage,  become 
seised  of  the  interest  of  said  Scutter  in  said  premises,"  and 
**  that  the  claim,  right,  or  title  in  such  premises  of  these  de- 
fendants was  obtained  under  and  through  the  said  John  Scud- 
der since  the  execution  and  delivery  of  said  bond  and  mort- 
gage." Both  defendants  appeared  in  the  action  by  the  same 
attorney,  December  1,  1858,  who  afterwards,  on  the  twenty- 
second  daj  of  December,  1868,  consented  to  a  reference  to  com- 
pute the  amount  due,  and  this  was  followed  by  final  judgment  of 
foreclosure  December  81,  1858.  There  was  no  answer  in  the 
action  and  no  appearance  therein  by  Waddell  as  assignee,  the 
notice  of  appearance  served  by  the  attorney  being  in  the  gen« 
eral  form,  specifying  that  he  appeared  ''  for  the  defendants  in 
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the  action."  The  premises  were  sold  pursuant  to  the  jadgment 
January  28, 1859,  and  were  conveyed  to  the  plaintiflPs  testator 
(the  assignee  of  the  purchaser),  on  the  same  day. 

Upon  these  facts  the  question  arises  whether  the  judgment 
of  foreclosure  of  January  28,  1859,  and  the  sale  thereunder, 
barred  the  equity  of  redemption  of  Waddell  as  assignee  of 
Williams,  and  cut  off  the  Williams  title.  There  was  no  refer- 
ence in  the  summons  and  complaint  to  Waddell's  official 
character,  nor  any  suggestion,  so  far  as  the  record  shows,  at 
any  stage  of  the  proceedings,  as  to  the  nature  of  his  title  or  in- 
terest in  the  premises.  In  form,  the  action  was  against  him 
as  an  individual.  His  appearance  was  in  his  individual  and 
not  in  his  representative  character.  The  judgment  followed 
the  prior  proceedings,  and  adjudged  that  ^'the  defendants'*  be 
forever  barred  and  foreclosed  of  all  right,  title,  interest,  or 
equity  of  redemption  in  the  mortgaged  premises,  making  no 
reference  to  his  official  character  or  title.  We  are  of  0[dnion 
that  the  foreclosure  was  ineffectual  to  bar  the  equity  of  re- 
demption of  Waddell  as  assignee  in  bankruptcy.  It  is  a 
fondamental  doctrine  of  jurisprudence  that  all  persons  whose 
interests  are  to  be  affected  by  a  judicial  decree  must  be  made 
parties,  either  individually  or  by  representation*  to  the  pro- 
ceeding, or  have  (what  in  some  oases  is  equivalent)  notice,  so 
that  they  may  have  an  opportunity  to  be  heard,  and  that  as 
to  such  persons  a  judicial  sentence,  pronounced  without  their 
presence  or  an  opportunity  to  be  heard,  is  a  nullity.  The 
owner  of  the  equity  of  redemption  in  the  mortgaged  property 
is,  therefore,  a  necessary  party  to  a  suit  for  a  foreclosure  of  the 
mortgage,  and  if  the  suit  proceeds  without  his  being  made  a 
party,  his  title  is  not  affected  by  the  decree:  Seed  v.  Matile^ 
10  Paige,  409;  Window  v.  Clarke,  47  N.  Y.  261.  In  the  case 
last  cited,  this  doctrine  was  applied  to  an  attempted  five- 
closure  of  a  mortgage  on  the  real  estate  of  a  bankrupt  coon- 
menced  after  the  bankruptcy,  to  which  foreclosure  the  assignee 
was  not  made  a  party,  and  it  was  held  that  his  title  was  un- 
impaired by  the  proceeding. 

The  precise  question  here  is,  whether  the  fact  that  Waddell 
was  named  as  defendant  in  the  foreclosure  action  and  was 
served  with  process,  he  not  being  named  in  the  process  as 
assignee  in  bankruptcy,  and  there  being  no  averment  in  the 
complaint  of  his  official  character,  and  no  appearance  or 
answer  by  him  as  assignee,  the  judgment  conoludes  the  bank- 
rupt's estate,  and  bars  the  equity  of  redemption  vested  in 
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Waddell  as  aadgnee  in  bankruptcy  at  the  time  of  the  fore- 
closnre.  It  is  nnqnestionable  that  upon  the  bankraptcy  of 
Williams  his  title  passed  to  his  assignee.  But  the  assignee 
took  and  held  it  in  his  official  and  representative  capacity^ 
having  no  private,  individual,  or  beneficial  interest  of  any 
kind.  The  assignee  was  a  trustee  of  the  property  for  the 
creditors  of  the  bankrupt,  and  they  and  the  bankrupt  were  the 
only  persons  beneficially  interested  in  the  land.  The  lien  of 
the  Scudder  mortgage  was  not  afiected  by  the  bankruptcy, 
although  the  remedy  in  the  state  courts  by  foreclosure  might 
depend  upon  obtaining  the  consent  of  the  bankruptcy  court  to 
its  enforcement,  and  in  the  absence  of  proof,  such  consent  will 
be  presumed  in  support  of  the  judgment  of  foreclosure.  But 
the  insuperable  difficulty  here  is,  that  Waddell  was  not  made 
^  party  to  the  foreclosure  in  his  representative  character.  The 
general  equitable  rule  requires  that  in  an  action  affecting  trust 
property,  the  cestui  que  trust  as  well  as  the  trustee  is  a  neces* 
eary  party,  and  it  applies  in  mortgc^  cases  as  well  as  others: 
Story's  Eq.  PL,  sees.  197,  207;  Rogers  v.  RogerSy  8  Paige, 
879;  Williamson  v.  Fields  2  Sand.  Ch.  533;  Loehnan  v.  ReiUy, 
95  N.  Y.  64- 

It  is  not  important  to  inquire  how  for  this  rule  has  been 
modified  by  the  present  Code  of  Procedure.  The  existence  of 
the  rule  shows  the  care  taken  by  the  courts  in  protecting  the 
interests  of  persons  interested  in  trust  estates.  There  is  an 
exception  to  the  rule  in  case  of  voluntary  general  trusts  for 
the  benefit  of  creditors  growing  out  of  the  difficulty  in  joining 
all  the  creditors,  and  in  such  case  it  is  sufficient  to  bring  in 
the  trustee,  and  the  creditors  will  be  bound  on  the  principle  of 
representation.  The  same  exception,  and  for  the  same  reason, 
exists  in  bankruptcy;  and  it  is  only  necessary  to  make  the 
assignee  a  party  to  a  foreclosure  or  other  suit  affecting  the  real 
property  of  the  bankrupt  in  his  hands:  Story's  Eq.  PL,  sec. 
197.  But  to  bind  the  estate  of  a  bankrupt  in  the  hands  of  his 
assignee  by  an  adversary  judicial  proceeding,  or  by  a  judgment 
of  foreclosure  in  a  suit  commenced  after  the  bankruptcy,  it  is, 
we  thinky  indisi)ensable  that  the  suit  or  proceeding  should 
have  been  brought  against  the  assignee  distinctively  in  his 
representative  and  official  character,  or,  at  least,  that  it  should 
in  some  way  api)ear  on  the  face  of  the  proceedings  that  they 
related  to  or  afiected  the  bankrupt's  estate,  and  that  it  is  not 
sufficient  that  the  assignee  is  individually  named  in  the  pn>- 
oees  or  pleadings,  without  any  averment  of  his  representative 
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character.  This  is,  we  fhink,  in  accordance  with  the  general 
tenor  of  adjudication:  BatKbone  r.  Hoaney^  58  N.  Y.  465; 
Fisher  y.  HuhbeUy  65  Barh.  74;  Merritt  v.  Seaman,  6  N.  Y.  171; 
Van  Cm  y.  Prentice,  104  Id.  46;  Cdt  y.  CaUy  111  U.  S.  566; 
OHlet  y.  Fairehildj  4  Denioi  80.  The  papers  seryed  on  Wad- 
dell  gaye  him  no  notice  that  the  suit  related  to  the  propertjr 
of  the  bankrupt.  The  statement  made  in  the  complaint  was 
in  fact  misleading,  since  it  alleged  that  his  title  or  interest, 
whateyer  it  was,  accrued  under  Scudder  prior  to  December  1, 
1888,  and  consequently  before  the  passage  of  the  bankrupt 
act.  Whether  Waddell,  in  fact,  knew  that  the  forecloeure  re- 
lated to  land  owned  by  Williams  does  not  appear.  The  fact, 
howeyer,  is  immaterial.  The  decisiye  point  is,  that  the  owner 
of  the  equity  of  redemption  was  not  brought  in,  and  that  the 
representatiye  interest  of  Waddell  was  not  inyolyed  in  a  suit 
in  which  he  was  named  simply  as  an  indiyidual.  It  would* 
we  think,  be  an  unwise  rule,  and  one  not  authorized  by  ad- 
judged cases,  to  permit  beneficial  interests  in  trusts  of  this 
character  to  be  affected  by  such  loose  proceedings  as  were 
taken  in  this  case. 

These  yiews  lead  to  a  reyersal .of  the  judgment.  Whether 
the  plaintiff  can  maintain  the  action  upon  any  ground  other 
than  his  title  under  the  foreclosure,  we  do  not  consider. 

The  judgment  should  be  reyersed  and  a  new  trial  ordered. 

JiTDGMSirre  iVD  DaoBXBS  ABB  Bnn>nro  upon  paiiief  and  prinee  onlj: 
Sher.  Bhie,  8S  DL  0;  S7  Am.  Dwx  267;  CecU  r.  OeeO,  19 Md.  72;  81  As. 
Dm.  026;  Btruig  t.  PhemkB  Im,  Co,,  62  Mo.  2S9;  21  Am.  Bflp.  417;  Bamk^^ 
▼.  Zkmmm,  16  Or.  844. 

Om  CLAnmro  xn  Puvxrr  wns  Amcxbbb,  wmrma  bt  Buk»^  Smn^ 
oa  Law,  Ooouras  the  smd6  ntostum  with  such  other  m  to  anj  jadgmoii 
for  or  against  him,  and  the  reoord  of  the  Jadgmant  ia  eqnaUy  admiawMo  •• 
eridenoe  against  either:  Wcod$  t.  MonkmUo  etc,  Co.,  84  Ala.  660;  6  Am.  8t 
Bep.  883w 

DBoan  18  Bonxoro  vrov  Wbdli  Olasi  ov  Sumn^  where  the  n^^ta  ef 
the  whole  obsa  were^  at  tiie  hearing  fairiy  lepieaented  and  foUj  and 
honestly  maintained  and  triedt  Dew^  ▼.  Si.  AlboM  TntU  Ch.9  60  Vi.  1;  8 

Am.  St  Bep.  84. 

Dbgbbb  iob  MBOHABiD'a  Lmr  aoaxbbt  a  Wm^  in  a  proceeding  in  whieh 
the  hnsband  ia  not  made  aparty,  ia  not  binding  on  him:  Price  r.  ffwieem,  Ua 
IIL284. 

1m  MoKtOAaam  BAs  DmrosiD  ov  m  Ivman;  m  Gbabub  onrnaad 
be  made  party  to  fotedoaore  prooeedingai  BmUmilr.  Sitiurrp  84  Ak.  307;  i^ 
Am.  St.  Bep.  376^  and  note  877. 

AasioirBB  nr  BAHKBunor,  Appoditid  Psimvo  A  Suit  to  JoBBaiiWB  a 
HoBxaAaB  on  lands  of  the  bankmpt^  wiU  be  boond  by  the  deoree  aad  aale- 
■mde  hi  aneh  aoit^  whether  he  ia  made  a  party  to  sMh  anil  er  aali  JftMtf  ▼• 
Mmkmm  Oxp  48K.  J.  Bq.  2S. 
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Bbill  v.  WBicrar. 

pJ9  mw  Ton,  un] 

laogMfe  In  »  will  ghring  UgMiai,  f dlloired  Iqr  Hit  wnal  rwMimy 
dawibli  B«laloM  ■afBoitmt  to  obaigo  ttw  kigMifli  «a  ttw  VMltyp  M 
flwii  tongnflfoitin  jiirtifyiod&diazgsif  UitnidoioafpMrbjoztrtft- 
do  dfcaiMtenoet— nioh  m  nmy^  uidar  tho  rIm  «f  kw,  bo  ictorted  to 
to  lid  in  tfao  intoq^KOtotio&  of  written  initminonti — tiiat  it  was  tho 
taitrtoi^  intantioB  tiiat  IIm  la^MiM  dioold  bo  diacgad  on  tiio  ]^^ 

so  GOABoa  LnoiflBi  Vfcoi  naBxAurTOAXinivBiIiimBBDlkoM 
tilt  fifft  ^bf^  o*K^  tf^T  ^fwtl  iwtrft^nfflfiynr  itliwutt  ttw  ^^1  nroooodi  m  fif^ 
lovu  '*Vin^aftflr  oQ  ngr  l«wfiil  debta  an  paid  tad  diaohMgadt  I  g{fo 
and  ba^aaaih  to  J.  &  tho  aom  of  two  thooaand  dollan.  Saoondly,  i 
giro  and  ba^naath  all  liia  xaat  and  naidiio  of  my  real  and  poraonal  eatata 

to  J.  a* 

BnAx»HRA!niioatavpoaibol^gataowlioia8aaldaf  tohafoaaeb  cbaiyi 


Aonov  tat  tho  payment  of  legacy,  and  in  iha  aveni  of  the 
panqnal  aetata  being  inanfficient,  to  have  the  defidenoy 
4)kaigid  upon  real  estate.  Jadgment  tot  plaintiff  wUob  wav 
afinned  by  the  general  term. 

C  B.  Btrriek^  tot  the  appeUanta. 

O.  J>.  M.  Baher^tot  the  xeepondent. 

AxDBSir%  J.  Where  in  a  will  general  legadee  are  given, 
ioUowed  l^  a  gift  of  all  the  rest  rad  residue  of  the  real  and 
personal  proper^  of  the  testator  by  a  residuary  dause  in  the 
venal  form,  and  nothing  more,  it  must  now,  we  think,  be  !•• 
sanded  as  the  established  rule  in  this  state  ttiat  the  language 
of  the  will  alone,  unaided  by  eztrinsio  circumstances,  is  in* 
sufficient  to  charge  the  legades  upon  lands  induded  in  the 
residuary  devise.  This  was  dearly  the  opinion  of  Chancellor 
£(nit  in  the  leading  case  of  ikiplofi  r.  Xupton,  2  Johns.  Ch. 
614,  as  appears  by  his  comment  on  the  case  of  BruisMll  y« 
SoiijjfJUon,  2  Atk.  268,  although  his  judgment  in  that  case 
lasted  in  part  upon  the  droumstanoe  that  in  the  will  then 
onder  consideration  there  was  a  prior  devise  which  easily  pev- 
mitted  an  interpretation,  reddmio  ti/nguia  ringuUi^  of  the  re- 
siduary clause.  In  Hoyi  v.  Hoyt,  85  N.  Y.  142,  Fdger,  C.  J^ 
referring  to  iMpion  v.  Xiiptofi,  supra,  and  other  cases,  justly 
stpited  that  they  asserted  the  doctrine  that,  ^'unaided  and 
alone,  the  words  that  make  up  the  usual  residuary  clause  of  a 
will  are  not  enough  to  evince  an  intention  in  the  testator  ia 
aharge  a  gaaeral  legacy  upon  real  estate,"  but  the  question 
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was  not  passed  upon  in  that  case.  The  courts,  however,  have 
held  that  a  gift  of  general  legacies,  followed  by  a  general  re- 
siduary clause,  is  not  inconsistent  with  an  intention  on  the 
part  of  a  testator  to  charge  the  legacies  on  the  land.  They 
have,  therefore,  permitted  extrinsic  circumstances  to  be  con- 
sidered for  the  purpose  of  ascertaining  the  actual  intention  of 
the  testator,  and  in  some  cases,  by  reading  the  language  of  the 
will  in  the  light  of  the  circumstances,  have  inferred  an  inten- 
tion to  charge  legacies  on  the  land,  and  given  eflfect  to  such  in- 
tention, although  the  language,  considered  independently  of 
the  circumstances,  would  not  alone  justify  such  an  inference. 

The  cases  of  WUtsie  y.  Shaw,  100  N.  Y.  191,  and  McCorn  y. 
McCom,  100  Id.  511,  illustate  very  clearly  the  attitude  of 
this  court  upon  the  subject.  Both  were  cases  substantially  of 
wills  giving  general  legacies,  followed  by  the  usual  residuary 
clause.  In  each  the  question  was,  whether  the  legacies  were 
charged  on  the  land.  In  WUtsie  v.  Shaw,  supra,  it  appeared 
that  the  testator  left  a  large  personal  estate,  ample  for  the 
pajrment  of  debts  and  legacies,  and  no  other  circumstance 
appearing,  it  was  held  that  a  legacy  given  by  the  testator  in 
his  will,  in  trust  for  a  son,  was  not  a  chaz|;e  on  the  lands,  which 
passed  to  the  testator's  daughter  under  the  residuary  clause. 
In  McCom  v.  McCorn^  supra,  the  legatees  were  the  wife  and 
son  of  the  testator,  and  the  gift  of  the  legacies  was  followed 
by  the  usual  residuary  clause,  under  which  all  the  testator's 
real  estate  passed  to  four  other  children.  It  appeared  that 
the  will  was  made  the  day  before  the  testator's  death,  and 
that  his  personal  estate  was  insufficient  to  pay  his  funeral  ex* 
penses.  The  legacies  to  the  testator's  wife  and  son  were  mere 
pretenses,  *'  unless  meant  to  be  a  charge  on  the  real  estate." 
Under  these  circumstances  the  court  held  that  the  legacies 
were  intended  to  be  charged  on  the  realty,  and  sustained  the 
claim  of  the  legatees. 

We  think  the  cases  in  this  state  establish  these  two  propo- 
sitions: 1.  That  general  language  in  a  will,  giving  legacies, 
followed  by  the  usual  residuary  clause,  is  alone  insufficient  to 
charge  the  legacies  on  the  realty;  and  2.  That  such  language 
will  justify  such  charge  if  it  is  made  to  appear  by  extrinsic 
circumstances,  such  as  may  under  the  rules  of  law  be  resorted 
to,  to  aid  in  the  interpretation  of  written  instruments,  that 
it  was  the  testator's  intention  that  the  legacies  should  be 
charged  on  the  land.  The  rule  in  England,  and  in  some  of 
the  states  in  this  country,  and  in  the  United  States  supreme 
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court,  is  different  from  the  rule  in  this  state.  The  oaaes  are 
cited  in  Hoyt  v.  Hoytf  Bupra.  In  OreviUe  y.  Browne^  7  H.  L. 
Cas.  689,  it  was  regarded  as  having  been  long  settled  in  En- 
gland that  where  legacies  are  given  generally,  and  the  rest  and 
residue  of  the  real  and  personal  estate  is  afterwards  given  in 
one  mass,  the  legacies  are  a  charge  on  the  residuary  real  as 
well  as  the  personal  estate.  But  some  of  the  judges  were  of 
the  opinion  that  if  the  question  was  rea  nova^  the  natural  con- 
struction of  the  language  would  lead  to  the  opposite  conclu- 
sion. 

Under  the  rule  in  this  state  we  think  the  legacy  of  two  thou- 
sand dollars  given  by  the  will  of  Job  Seaman  to  his  nephew, 
Job  S.  Benjamin,  was  not  charged  on  the  real  estate  which 
passed  under  the  residuary  clause  to  James  O.  Cronk  and 
Matilda  Cronk.  The  will  is  very  simple,  and  is  partly  printed 
and  partly  written.  After  the  usual  introductory  clause,  the 
will  proceeds  as  follows:  "  First,  after  all  my  lawful  debts  are 
paid  and  discharged,  I  give  and  bequeath  to  Job  S.  Benjamin 
the  sum  of  two  thousand  dollars,  to  be  paid  to  him  within 
three  months  after  my  decease.  Secondly,  I  give  and  be- 
queath all  the  rest  and  residue  of  all  my  real  and  personal 
estate,  of  whatsoever  name  or  nature,  to  James  O.  Cronk  and 
Matilda  Cronk,  to  each  the  one-half  part  thereof.  Likewise  I 
make,  constitute,  and  appoint  William  H.  Wright "  executor,  etc. 
It  is  claimed  that  the  words  in  the  first  clause,  viz.,  '^  After  all 
my  lawful  debts  are  paid  and  discharged,  I  give,''  etc.  (which 
were  printed),  indicate  an  intention  to  constitute  the  whole 
estate,  real  and  personal,  a  fund  for  the  payment  in  the  first 
instance  .of  the  debt  and  legacy.  The  direction  as  to  the  pay- 
ment of  debts  was  formal  and  conventional  merely.  The  law 
charges  the  debts  of  a  decedent  upon  his  real  estate,  if  the  per- 
sonal estate  is  insufficient  to  pay  them.  The  debts  owing  to 
the  testator  amounted  only  to  $114.11,  and  his  personal  prop- 
erty was  appraised  at  $2,643.07,  and  produced  $3,553.86.  Sim- 
ilar language  was  in  the  will  considered  in  the  case  In  re 
Rochester^  110  N.  Y.  159,  and  was  held  insufficient  to  create  a 
charge  on  the  realty.  The  extrinsic  circumstances  do  not 
tend  to  show  an  intention,  on  the  part  of  the  testator,  to 
charge  the  legacy  on  his  real  estate.  Except  for  the  expenses 
allowed  against  the  estate,  growing  out  of  a  contest  on  the 
probate  of  the  will,  instituted  by  the  legatee  and  a  niece  of  the 
testator,  and  in  subsequent  proceedings  on  an  accounting  by 
the  executor,  the  personal  estate  left  by  the  testator  would  have 
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kfitai  MBipIa  to  haye  paid  the  legacy  and  the  ordinary  ezpenHi 
of  admiidatration.  The  legatee  waa  of  kindred  to  the  testator, 
4uid  the  reridnary  devisees  and  l^atees  were  strangers  in  blood. 
Bnt  they  became  members  of  his  family  when  they  were  chil- 
dren, and  lived  with  him  until  his  death,  one  for  the  period  of 
twenty  and  the  other  for  twenty-five  years.  The  testator's 
wife  was  infirm  and  crippled,  and  died  a  short  time  befiire  the 
iBstator,  and  they  had  no  children  or  direct  descendants  liv- 
ing. We  perceive  no  circumstance  which  takes  the  case  out 
of  the  general  rule.  The  condition  of  the  testator's  pxopertjr 
when  the  will  was  made,  in  1879,  four  years  before  his  death, 
is  not  shown.  He  wasa  small  £umer,and  it  is  quite  probabk 
ihat  bis  oixonmstances  had  not  materially  changed  during  that 
time.  It  may  be  assumed  that  the  testator  intended  that  the 
legacy  to  his  nephew  should  be  paid.  But  there  is  no  pre- 
sumption that  when  the  will  was  made  his  personal  estate 
was  not  adequate  for  that  purpose.  If  it  was  not^  and  the 
<mA  was  material,  the  burden  of  establishing  it  was  upon 
iihe  legatee,  who  in  this  proceeding  is  seeking  to  charge  the 
teal  estate,  in  a  case  where  the  language  of  the  will  does  not 
4iffirmatively  show  that  this  was  the  intention  of  the  testa- 
lor.  It  is  quite  significant  of  his  actual  intention  that  be  di- 
sects  the  legacy  to  be  paid  within  three  months  after  his  death, 
and  {^ves  no  power  of  sale  to  his  executor. 

We  think  the  judgments  below  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  executor,  appellant,  in  all 
eourts  against  the  respondent,  but  without  costs  to  the  other 
defendants. 


AMMXKMmn  OS  Isqactm  nr  Oass  or  Dmomrov  ov 
—  Wbemtho  wbotoof  the  estate  kffe  by  »  testator  unoi nffiekn* ip paj all 
kk  debte  and  the  legadea  which  he  has  bequeathed  by  his  will,  ttara  anal 
cl  eoorse  be  a  sabtraction  or  abatement  from  the  amocmte  speeilied  i&  tba 
wilL  Before  oonsidering  the  rules  by  which  this  abatement  is  mads^  it  wiQ 
be  proper  to  oonaider  i^  Tanoos  elatses  into  wfaioh  legaoiea  aie  divided. 
IjfMies  aie  gsneraUy  classified  as  fdilowa;  1.  Spaeifio}  2.  DsasBnatea- 
tive;  a  OeneraL  To  these  is  sometimes  added  a  fourth,  designatad  ra- 
nduary  legacies.  A  specific  legacy  is  a  bequest  of  a  speoifio  arttele  of  the 
testetor's  estote,  distinguished  from  all  others  of  the  same  kind;  a%  far  ib- 
slaiies^  a  partionlar  horsey  or  piece  of  plate,  or  mousy  in  a  certain 
eihsst^  or  a  partionlar  stock  in  the  public  fonds^  or  a  partieslar  bond  or 
ohligatkm  for  the  payment  of  money:  3  Pomeroy's  Eq.  Jur.,  see.  1130;  Bo- 
par  on  Legacies,  191;  Harper  ▼.  BiU^,  47  AU.  547;  £daie  (^  Wcodtmrik,  Sl 
XkL  605;  Tiitu  ▼.  MeLanahan,  2  Del.  Ch.  200;  CwxhU  JBxW  ▼.  Ondk's  jI  AnV. 
5  Hoost  510;  1  Am.  St  Rep.  161;  Bradford  r.  ffa^ne$,  20  Ha.  106; 
T.  XodteroMa,  11  Oill  ft  J.  185;  35  Am.  Dec  277;  TwDUr.awtm^^  lOS 
ie<h  fmnmui r.  Btueont.  122X0.  282;  WaUaeey.  IKa^iace^ 23 N.  H.  149; 
^▼.  Wcodward,  41  Id.  39;  WaiUm  r.  WaUan,  7  Johns^  Ch.  456;  11 
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Dec.  456,  and  note  468,  where  the  subject  of  apeeifio  legacies  Is  disciiBsed  at 
some  length.  Peters,  J.,  in  delivering  the  opinion  of  the  coart  in  Harper  ▼. 
Bibb,  47  Ala.  553,  said:  *'  A  specific  legacy  is  one  that  can  be  separated  fron» 
the  body  of  the  estate  and  pointed  out  so  as  to  individualize  it»  and  enable  it 
to  l>e  delivered  to  the  legatee  as  a  thing  tui  generis."  And  Comegys,  C.  J., 
in  pronouncing  the  judgment  of  the  court  in  CoOcJCe  Enir  v.  CoocKa  Adrn'r,  5 
Houst.  540,  1  Am.  St.  Bep.  161,  said:  "A  legacy  is  only  specific  when  it  des- 
ignates a  particular  thing  or  things  by  specific  description,  as,  my  bay  mare, 
my  gold  watch,  my  shares  of  stock  in  such  a  bank,  or  the  like;  or  mentions 
some  place  where  the  thing  itself  can  be  found,  as,  my  bank  notes  in  a  cer- 
tain drawer;  or  indicates  some  part  of  the  personal  estate,  consisting  of  va- 
rious articles  which  can  be  easily  distinguished  and  set  apart  from  the  resi- 
due, as,  all  my  personal  property  in  a  certain  room,  house,  hundred,  county, 
«tc."  In  Loring  v.  Woodward,  41  N.  H.  391,  a  legacy  in  these  words  was 
held  to  be  specific:  "One  half  of  all  my  stock  in  the  following-named 
railroad,  to  wit,  the  L.  &  N.  R.  R.,  etc.,  and  one  half  of  my  stock  in  the 
W.  bank. "  For  other  examples  of  specific  legacies,  see  the  note  to  Walton  v. 
Walton,  11  Am.  Dec.  468,  469.  In  Estate  qf  Woodworth,  31  Gal.  595,  it  was 
held  that  a  bequest  of  "all  my  personal  estate "  ivas  not  a  specific  legacy. 

A  demonstrative  legacy  is  a  bequest  of  a  certain  sum  of  money  to  be  paid 
out  of  a  particular  fund  pointed  out  by  the  testator,  or  out  of  the  proceeds 
of  particular  personal  property  designated  by  him:  3  Pomeroy's  £q.  Jur., 
sec.  1133;  MuUinev.  Smith,  1  Drew  &  S.  204;  Acton  v.  Acton,  1  Mer.  178; 
Hobinson  v.  Otldard,  3  Macn.  &  G.  736;  Paget  v.  Htdak,  1  Hem.  &  M.  663; 
Maybury  v.  Grady,  67  Ala.  147;  Wallace  v.  Wallace,  23  N.  H.  149;  Pierre- 
jpontv.  Edwards,  25  N.  Y.  128;  Weldi's  Appeal,  28  Pa.  St.  363;  Armstrong's 
Appeal,  63  Id.  312;  Walton  v.  Walton,  11  Am.  Dec.  456,  note  469. 

A  general  legacy  is  one  that  is  payable  out  of  the  general  assets  of  the  es- 
tate. It  is  one  that  is  so  given  as  not  to  amount  to  a  bequest  of  some  iden- 
tical article  or  fund  forming  part  of  the  testator's  estate,  or  of  a  sum  payable 
out  of  such  an  identified  fund:  Pomeroy's  Eq.  Jur.,  sec.  1132;  Maybury  v. 
Orady,  67  Ala.  147;  Clayton  v.  AHn,  38  Ga.  320;  95  Am.  Dec.  393;  Ohaee  v. 
Loekerman,  11  Gill  &  J.  185;  35  Am.  Dec.  277;  MaUer  qf  Newman,  4  Dem- 
arest,  65.  Gifts  of  money  where  the  amounts  only  are  stated  are  always 
general  legacies:  3  Pomeroy's  Eq.  Jur.,  sec.  1132.  A  bequest  of  any  chat- 
tels, as,  a  white  horse,  or  furniture,  or  goods,  or  of  any  kind  of  securitie% 
will  be  held  to  be  a  general  legacy,  even  though  the  testator  owns  artidet 
of  the  same  kind,  or  even  owns  an  article  precisely  answering  to  the  de- 
scription, unless  the  language  of  the  bequest  clearly  points  out  the  thing 
given:  Pomeroy's  Eq.  Jnr„  sec.  1132;  OUmer  v.  Oilmer,  42  Ala.  9;  Har- 
per V.  Bibb,  47  Id.  547;  Brown  v.  Orimes,  60  Id.  647;  Handle  v.  Carter,  62  Id. 
95;  Tijt  V.  Porter,  8  N.  Y.  516;  OidtUngs  v.  Seward,  16  Id.  365;  Newton  v. 
Stanley,  28  Id.  61;  BUven  v.  Seymour,  88  Id.  469;  Sponsler's  Appeal,  107  Pa. 
St.  95.  A  pecuniary  legacy  given  to  an  executor  is  a  general  legacy,  al- 
though expressed  to  be  "  in  addition  to  the  usual  commissions  at  law,  and  am 
full  compensation  for  any  trouble  he  may  have  in  executing  my  will ":  day- 
ton  v.  Akin,  38  Ga.  320;  95  Am.  Dec.  393.  And  as  a  general  rule,  courts  are 
inclined  to  lean  strongly  to  that  construction  of  a  will  which  makes  a  legacy 
general  rather  than  specific:  Tifft  v.  Porter,  8  K.  Y.  516;  Oiddings  v.  Seward, 
16  Id.  365;  Norris  v.  Thompson,  16  K.  J.  Eq.  222.  The  CivU  Ck>de  of  CaU- 
fomia  thus  defines  a  residuary  legacy:  "  A  residuary  legacy  embraoea  only 
that  which  remains  after  all  the  bequeats  of  the  will  are  discharged  "s  Oiv. 
Cod*  GaL,  sec.  1357,  sobd.  4. 
Ax.  8r.  Bbp.,  Vol.  YUL-^tf 
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The  order  in  which  the  assets  of  the  estate  of  a  deceased  person  are  to  W 
appropriated  in  the  payment  of  debts  due  by  him,  and  of  legacies  given  by 
him,  may  be  determined  by  the  express  provisions  of  his  wilL     Bat  in  the 
absence  of  any  directions  in  the  will,  the  law  has  established  an  order  ia 
which  the  claims  of  the  various  parties  entitled  are  to  be  satisfied  out  of  th» 
estate  left  by  the  testator.    The  claims  of  creditors  are  paramonnt  to  those^ 
of  all  others,  whether  heirs,  devisees,  or  legatees,  and  must  bo  paid  in  full 
out  of  the  assets  of  the  estate  subject  to  their  payment.    Both  the  personal 
and  real  estate  of  the  decedent  are  liable  to  the  payment  of  hia  debts,  and  if 
the  property  of  the  estate  is  not  sufiScient  to  pay  all  the  debts  of  the  testator 
in  full,  all  devises  and  bequests  fail.    The  personal  estate  is  the  primary 
fund  for  the  payment  of  both  debts  and  legacies,  in  the  absence  of  express 
directions  in  the  wilL    But  the  creditors  are  not  confined  to  the  peraonaL 
estate,  but  may  have  their  claims  satisfied  out  of  the  real  estate  as  welL 
Ordinarily,  however,  the  personal  estate  is  not  only  the  primary  fund,  but, 
prima  fadt^  the  exclusive  fund  from  which  pecuniary  legacies  are  to  be  XKiid. 
They  are  not  charges  on  the  real  estate  unless  the  testator  so  directs,  either 
expressly  or  by  implication:  iyTeusomv.  TkomUm^  82  Ala.  402;  60  Am.  Rep. 
743;  Estateqf  Woodioorth,  31  Cal.  595;  Cooeh*s  Ex'r  v.  Coodi's  Adm*r,  5  Housu 
540;  1  Am.  St.  Rep.  161;  MeCampbtU  v.  McCam^bd^  5  Litt.  92;  15  Am. 
Dec.  48;  Whiit  v.  Kauffman^  66  Md.  89;  LvpUm  v.  Lupton,  2  Johns.  Ch.  614; 
Reynolds  v.  RtynoMt  Ehs*rs,  16  N.  Y.  257;  Sevan  y.  Cooper,  72  Id.  317.    And 
the  rule  that  the  personal  estate  must  first  be  exhausted  in  payment  of  debts 
id  not  changed  by  the  system  of  settlement  of  estates  making  all  property,  real 
and  personal,  responsible  for  such  payment:  Cooeh^a  Ex*r  v.  Cooch's  Adm*r,  5- 
Houst  540;  1  Am.  St.  Rep.  161;  Hope  v.  IFiCb'Mtm,  14  Lea,  21;  52  Am.  Rep. 
149.    Bryan,  J.,  in  delivering  the  opinion  of  the  court  in  WJdte  v.  Kauffman^ 
66  Md.  ^,  said:  "  The  personal  estate  is  the  natural  and  primary  fnnd  for 
the  payment  of  debts  and  legaoies;  and  even  when  the  real  estate  is  expressly 
charged,  no  resort  can  be  made  to  it  unless  the  personalty  is  exhausted, 
unless  it  has  been  exonerated  by  the  terms  of  the  will.    If  the  testator  gives 
a  legacy,  the  law  conclusively  presumes  that  it  is  to  be  paid  only  out  of  the 
personalty,  and  if  that  is  insufficient  the  legacy  is  lost,  unless  a  contrary  in- 
tention is  shown  on  the  face  of  the  wilL     If  he  wishes  it  to  be  paid  out  of  the 
realty,  he  must  so  state,  either  by  express  words  or  by  fair  and  reasonable 
implication."    As  a  general  rule,  real  estate  is  not  chargeable  with  the  pay- 
ment of  pecuniary  legacies,  unless  the  intention  of  the  testator  so  to  charge 
it  is  expressly  declared,  or  may  be  fairly  deduced  from  the  language  of  the 
will:  Willard  on  Executors,  393;   WHqM  v.  Denn,  10  Wheat.  204;  Powr  v 
Daoia,  3  McArth.  153;  Qilder  v.  QiLder^  1  Del  Ch.  331;  HeOop  v.  Oatton,  71 
111.  528;  Knotta  v.  Bailey,  54  Miss.  235;  28  Am.  Rep.  348;  Van  Winkle  v.  Van 
Houten,  3  N.  J.  Eq.  172;  Johiuon  v.  Poulaon,  32  Id.  390;  Tayhr  v.  Toien,  38 
Id.  91;  Tracy  v.  Tracy,  15  Barb.  503;  Montgomery  v.  MeBlroy,  3  Watts  k,  S. 
37;  38  Am.  Dec.  771;  Crone's  Appeal,  103  Pa.  St.  571;  Bvansr,  Beaumont,  16 
Lea,  713;  Arnold  v.  Dean,  61  Tex.  249;  Thomas  v.  ReOor,  23  W.  Va.  26. 
And  where  there  was  sufficient  personal  property  to  pay  all  legacies  left  by 
the  will,  the  fact  that  the  executor  has  wasted  it  is  no  ground  for  charginif 
the  real  estate  with  their  payment:  Hebron  Society  y,  Schoen,  60  How.  Pr.  185. 
The  intention  of  the  testator  to  charge  legacies  upon  the  real  estate  de- 
vised may  be  implied  from  the  general  dispositions  of  the  will.     Legacies 
will  be  charged  upon  the  real  estate  when  the  intention  to  make  them  so  is 
clearly  to  be  collected  from  the  terms  of  the  will:  Le  Fenre  v.  7*oo2e,  84  N.  Y. 
05.  And  extraneous  circumstances  may  be  considered  in  aid  of  the  eoostruotioa- 
ef  the  terms  of  the  wUl:  Van  Winkle  v.  Van  Ifouien,  8  N.  J.  Eq.  172;  Skuttet^ 
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T.  Joknuofit  38  Bail.  80;  KaJbfltUh  t.  Katb/eiah,  67  N.  Y.  354;  ffoytr.  ffoyt,  85 
Id.  142.  Where  a  testator  by  his  will,  execated  the  day  before  his  death»  gare 
a  legacy  of  one  thousand  dollars  to  his  wife,  and  another  of  foor  hundred  dol- 
lars to  one  of  his  sons,  and  devised  the  rest  of  his  estate  to  his  four  children 
in  equal  shares,  and  his  personal  estate  proved  to  be  insufficient  to  pay  his 
funeral  expenses,  it  was  held  that  it  must  be  considered  that  he  intended  to 
charge  the  real  estate  with  the  legacies:  McCom  v.  McCorrif  100  N.  Y.  611. 
When  the  personal  estate  proves  to  be  grossly  inadequate  to  pay  debts  and 
legacies,  very  slight  indications  in  the  will  will  be  laid  hold  of  to  raise  an  im- 
plication that  the  legacies  are  to  be  paid  out  of  the  real  estate:  Manaon  v. 
Marmon,  8  Abb.  N.  G.  123.  This  implication  will  not,  however,  be  raised, 
merely  by  the  use  of  formal  words  or  the  presence  of  commonly  employed 
phrases:  Matter  of  City  q/  Rochester^  110  N.  Y.  159.  But  where  it  is  mani- 
fest from  the  whole  will  that  it  was  the  design  of  the  testator  that  the  lega- 
cies should  be  paid  at  all  events,  the  implication  is,  that  the  residuary  devisee 
or  legatee  shall  only  have  the  remainder  after  the  satisfaction  of  the  previous 
dispo!!itions:  Knotta  v.  Bailey,  54  Miss.  235;  28  Am.  Hep.  348;  Humaa 
V.  Rector,  23  W.  Va.  26.  And  where  a  testator  conveyed  his  lands  to  a  pe]> 
son,  and  afterwards  bequeathed  legacies  to  persons  other  than  the  grantee, 
and  the  circumstances  showed  that  the  execution  of  the  deed  was  a  part  of  a 
testamentary  scheme,  it  was  held  that  a  court  of  equity  would  compel  the 
grantee  to  pay  the  legacies  given  in  the  will:  Tigner  v.  JilcGeliee,  CO  Miss.  185. 
Where  real  estase  is  devised  to  an  executor  or  other  person,  "after  the 
payment  of  "  legacies,  or  with  the  legacies  "to  be  first  paid,"  the  real  estate 
so  devised  is  chargeable  with  the  paymentof  the  legacies:  2  Jarman  on  Wills, 
5th  Am.  ed.,  595;  3  Pomeroy's  Eq.  Jur.,  sec.  124G;  Pruton  v.  Preston,  2  Jur., 
N.  S.,  1040;  Alcock  v.  SparJiawk,  2  Vem.  228;  IlenweUv,  WhUaker,  3  Russ. 
343;  Newaom  v.  Thornton,  82  Ala.  402;  60  Am.  Rep.  743;  Dunne  ▼.  Dunne^ 
66  OaL  157;  Thayer  v.  Finnegan,  134  Mass.  62;  45  Am.  Rep.  285;  Cram  v. 
Cram,  63  N.  H.  35;  Lupton  v.  LupUm,  2  Johns.  Ch.  614;  Braumv,  Knapp,  79 
N.  Y.  136;  Brown  v.  Brown,  79  Va.  648.  And  in  such  case  the  devisee  ac- 
cepting the  devise  becomes  personally  bound  to  pay  the  legacies,  although 
the  land  devised  proves  to  be  less  in  value  thai^  the  amount  of  the  legacy: 
Brown  v.  Knapp,  79  N.  Y.  136.  But  the  rule  that  land  devised  "after  the 
payment  of  legacies "  is  chargeable  with  the  payment  of  the  legacies  does 
not  apply  to  a  specifio  devise  in  a  former  clause  of  the  will,  to  which  particu- 
lar conditions  are  annexed,  although  the  devisee  is  also  nominated  executor: 
Newaom  v.  ThorWUm,  82  Ala.  402;  60  Am.  Rep.  743.  When  there  are  lega- 
cies given  by  the  will,  and  the  residue  of  the  estate,  blending  the  real  and 
personal  estate  into  one  mass,  is  given  to  residuary  devisees,  the  £!nglish 
authorities,  and  the  great  weight  of  American  authority,  hold  that  the  real 
estate  is  chargeable  with  the  payment  of  the  legacies:  3  Pomeroy's  Eq.  Jur., 
■ec  1247;  Wlieeler  v.  Howell,  3  Kay  &  J.  198;  Kidney  v.  Cousimiaker,  1  Ves. 
Jr.  436;  OrevUle  v.  Browne,  7  H.  L.  Cas.  689;  In  re  Bellis's  Trusts,  L.  R.  5 
Ch.  Div.  504;  Bray  v.  Stevens,  12  Id.  162;  Lewis  v.  Darling,  16  How.  1; 
Adams  v.  Brackett,  5  Met.  280;  Wilcox  v.  Wileoac,  13  Allen,  252;  SmUh  v. 
Fellows,  131  Mass.  20;  KnoUs  v.  Bailey,  54  Miss.  235;  28  Am.  Rep.  348; 
HeOtherington  v.  Lewenberg,  61  Miss.  372;  Corwine  v.  Corwine,  24  N.  J.  Eq. 
679;  Tracy  v.  Tracy,  15  Barb.  503;  ShuUers  v.  Johnson,  38  Id.  80;  Robinson  v. 
Mclver,  63  N.  C.  645;  Moore  v.  BechoitJi,  14  Ohio  St.  129;  McLanahan  v. 
Wyant,  1  Penr.  &  W.  96;  21  Am.  Deo.  363;  McLanahan  v.  McLanahan,  1 
Pa.  St.  112;  Balliet's  Appeal,  14  Id.  541;  Gallagher's  Appeal,  48  Id.  121;  Estate 
</  Monro,  9  Phila.  309;  Estate  qf  Lynch,  13  Id.  322;  Lapham  v.  Clapp,  10 
B.  L  643{  Thomas  r.  Rector,  23  W.  Va.  26;  2  Parry  od  Tmsti^  sec.  67a 
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KuLES  or  Abatevent.  — Specific  legacies  are  the  preferred  class,  and  do 
not  abate  with  the  general  legacies,  but  only  in  case  the  deficiency  of  assets 
is  BO  great  as  to  render  a  resort  to  them  necesiary,  when  the  fund  applicaUe 
to  the  payment  of  general  legacies  is  exhausted.  When  they  do  abate,  they 
abate  pro  rcUa  wiUi  one  another  only:  3  Pomeroy*s  £q.  Jur.,  sec.  1137; 
Titwt  V.  JHcLanahan,  2  Del.  Ch.  200;  Cooch'a  Ex'r  v.  CooclCa  Adm'r,  5  Hoost 
540;  1  Am.  St  Rep.  161;  Chase  v.  Lockerman,  11  Gill  &  J.  186;  35  Am. 
Dec.  277;  OalUgo's  Ex*r$  y.  AUomey-Oeneral,  3  Leigh,  4^;  24  Am.  Dec  GU). 
In  Louisiana,  a  particular  legacy  is  to  be  discharged  in  preference  to  all 
others  out  of  the  funds  of  the  succession;  and  in  dofault  of  funds,  it  is  to  be 
paid  as  long  as  the  estate  is  administered  by  executors  indifferently  out  of 
the  personal  and  real  estate:  Duke  qf  Hichmond  v.  Afilne's  Ex*r8,  17  La.  AnzL 
312;  LabUui  v.  PreweU,  1  Woods,  144.  And  a  specific  legacy  and  a  specific 
annuity  abate  together,  unless  proof  of  a  contrary  intention  is  clear  and 
positive:  Estate  of  Gray,  13  Phila.  372.  But  unless  the  identical  thing  be- 
queathed by  the  testator  is  in  existence  at  the  time  of  his  death,  and  then 
forms  a  part  of  his  estate,  the  specific  legacy  is  wholly  inoperative.  It  can- 
Slot  be  replaced  by  funds  taken  from  money  or  property  constituting  the 
general  assets  of  the  estate:  3  Pomeroy's  Eq.  Jur.,  sec.  1130;  TUus  v. 
McLanahan,  2  Del.  Ch.  200;  Chase  v.  Lockerman,  11  Gill  &  J.  185;  35  Am. 
Dec.  277.  See  note,  on  ademption  of  specific  legacies,  to  UantbrcughU  Ex'rs 
V.  Hooff  12  Leigh,  316;  37  Am.  Dec.  667.  And  on  the  right  of  specific 
legatees  to  be  subrogated  to  the  rights  of  creditors,  see  note  to  Trumbo  ▼. 
Sorrency,  3  T.  B.  Mon.  284;  16  Am.  Dec.  105. 

Demonstrative  legacies  possesa^me  of  the  qualities  of  both  specific  and 
general  legacies.  If  the  fund  out  of  which  they  are  made  payable  is  in 
existence  at  the  time  of  the  testator's  death,  they  are  not  liable  to  abate 
with  general  legacies,  but  are  entitled  to  payment  just  like  purely  specific 
legacies.  But  if  the  fund  is  not  in  existence,  they  do  not  fail,  but  are  then 
payable  out  of  the  general  assets  of  the  estate,  like  general  legacies:  3  Pom- 
eroy's Eq.  Jur.,  sec.  1133;  2  Bedfield  on  Wills,  462;  Mann  v.  Copeiatu^  2 
Madd.  223;  BalUet's  Appeal,  14  Pa.  St.  451;  Amv4i'(mffs  Appeal,  63  Id.  312; 
Matter  qf  BuU,  5  Demarest;  451.  When  annuities  are  demonstrative,  they 
are  governed  by  the  same  rule.  All  general  legacies  are  liable  to  be  abated, 
even  to  the  point  of  complete  obliteration,  in  order  to  pay  the  debts  in  full, 
before  resort  is  had  to  specific  legacies,  if  there  is  such  a  deficiency  of  assets 
as  to  require  such  an  appropriation  of  the  funds  otherwise  applicable  to  the 
payment  of  these  legacies.  When  a  complete  abatement  is  not  necessary, 
the  general  legacies  must  abate  pro  rata:  3  Pomeroy's  Eq.  Jur.,  sec  11^; 
Clayton  v.  Akin,  38  Ga.  320;  95  Am.  Deo.  393;  Farnum  v.  Basam,  122 
Mass.  282;  Sc^fe  DeposU  and  Trust  Co.  v.  Plummer,  142  Id.  257;  HaU  ▼. 
Smith,  61  N.  H.  144;  TUus  v.  TUus,  26  N.  J.  Eq.  Ill;  Shepherd  v.  Ouemae^^ 
9  Paige,  357;  Alsop  v.  Bowers,  76  N.  C.  168;  Appeal  qf  Trustees  of  the  (Tni- 
versUy  qf  Pennsyhjania,  97  Pa.  St.  187.  In  the  absence  of  any  statutory  pro- 
vision on  the  subject,  general  legacies  in  favor  of  a  wife,  child,  or  near 
relative  of  the  testator  are  not  exempt  from  abatement  with  other  general 
legacies:  Shepherd  v.  Guernsey,  9  Paige,  357;  2  Kedfield  on  Wills,  552;  Blower 
V.  Morret,  2  Ves.  Sen.  420;  TUus  v.  Titus,  26  N.  J.  Eq.  Ill;  EstaU  of  Barry, 
13  Phila.  310;  BUnen  v.  Seymour,  88  N.  Y.  469;  Appeal  of  Trustees  of  Ufu- 
versUy  qf  Pennsylvania,  97  Pa.  St.  187.  A  court  will,  however,  lean  towards 
the  finding  of  an  intention  in  favor  of  a  widow,  child,  or  near  descendant: 
Lewin  v.  Lewin,  2  Ves.  Sen.  415;  Van  Winkle  v.  Van  BTouten,  3  N.  J.  Eq. 
172.    And  some  states  have  by  legislation  changed  this  mle  in  favor  of 
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family  relatives:  Civ,  Code  CaL,  sec  1361;  SeoJUJd  ▼.  Adama,  12  Hun,  866; 
3  Pomeroy^s  £q.  Jur.,  sec  1141. 

ExcQEFnoNB  TO  BuLB  OF  Abathodit.  — A  legacy  for  which  the  legatee 
has  giren  a  valuable  consideration,  as  where  it  is  given  to  a  creditor  m  satis- 
faction of  his  debt,  or  to  a  person  for  the  surrender  of  some  right*  does  not 
abate  with  mere  voluntary  gifts,  but  has  a  preference  over  them:  Roper  on 
Liegacies,  431;  Williams  on  Executors,  136o;  2  Redfield  on  Wills,  551; 
Schouler  on  Executors  and  Administrators,  sec.  490,  note;  McLean  v.  Hob- 
ertaon,  126  Mass.  537;  Estate  qf  GoMman,  14  Phila.  308;  Estate  qf  WUaon,  16 
Id.  528;  Appeal  qf  Trtutcea  of  Umversity  qf  Pennsylvania,  97  Pa.  St.  187; 
Brown  v.  Braum,  79  Va.  648.  Bat  the  burden  of  proving  that  a  general 
legacy  is  entitled  to  a  preference  in  payment  is  upon  him  who  asserts  it. 
The  mere  production  of  a  will  giving  a  legacy  in  these  words,  "I  give  and 
bequeath  to  Henry  Benson  Duncan,  for  his  services  in  assisting  me  at  differ- 
ent times,  the  sum  of  "two  thousand  dollars,"  executed  more  than  six  years 
before  the  testatrix's  death,  does  not,  without  further  proof,  sustain  this  bur- 
den: Duncan  v.  Franklin  Townslup,  43  N.  J.  Eq.  143. 

A  legacy  in  lieu  of  dower,  accepted  by  election,  is  so  far  based  upon  a 
▼aluable  consideration  that  it  has  priority  over  all  other  legacies,  and  wil 
not  abate  with  them.  The  widow  in  such  case  is  regarded  as  a  purchaser, 
and  stands  on  the  same  footing  with  creditors:  Williams  on  Eb[ecutor3,  1364; 
Kopcr  on  Legacies,  432;  3  Pomeroy^s  Eq.  Jur.,  sec.  1142;  Steele  v.  Steele,  64 
Ala.  438;  Lord  v.  Lord,  23  Conn.  327;  Security  Co,  v.  Bryant,  52  Id.  311; 
52  Am.  Rep.  599;  Warren  v.  Morris,  4  Del.  Ch.  289;  Clayton  v.  Aldn,  38  Oa. 
320;  95  Am.  Dec.  393;  Moore  v.  AUlen,  80  Me.  301;  6  Am.  St  Rep.  203; 
Addison  v.  Adctison,  44  Md.  182;  Towle  v.  Swasey,  106  Mass.  100;  Famum  v. 
Brown,  122  Id.  282;  Borden  y.  Jenks,  140  Id.  562;  54  Am.  Rep.  507;  PoUard 
V.  Pollard,  1  Allen,  490;  Tracy  v.  Murray,  44  Mich.  109;  Howard  v.  Francis, 
30  N.  J.  Eq.  444;  Duncan  v.  Franklin  Towmldp,  43  Id.  143;  Sanford  v.  San- 
ford,  4  Hun,  743;  Williamson  v.  Williamson,  6  Paige,  298;  Beed  v.  Beed,  9 
Watts,  263;  PotUr  v.  Brown,  11  R.  I.  232;  Loocock  v.  Clarkson,  1  Desans. 
Eq.  471;  Stewart  v.  Carson,  1  Id.  500;  Brown  v.  Brown,  79  Va.  648;  Blower  y. 
Morret,  2  Ves.  Sen.  420;  Burridtje  v.  BradyU  1  P.  Wms.  127;  Heatli  v.  Dendy, 
I  Russ.  543;  NorcoU  v.  Cordon,  14  Sim.  258;  Daviea  v.  Bush,  I  Yonge,  341. 
The  ordinary,  in  delivering  the  opinion  of  the  court  in  Duncan  v.  FranlMn 
Toumahip,  43  N.  J.  Eq.  145,  said:  "The  established  rule  is,  that  where  gen- 
eral legatees  are  volunteers,  taking  of  the  testator's  bounty,  and  there  is 
nothing  in  the  will  to  indicate  that  one  shall  be  paid  before  another,  their 
legacies  must  abate  proportionately  in  case  of  a  deficiency  of  assets;  but 
where  a  general  legacy  is  sustained  by  a  valuable  consideration,  such  as  the 
relinquishment  of  a  debt  or  of  a  claim  of  dower,  and  the  right  to  the  claim 
constituting  the  consideration  subaista  at  the  testator's  death,  the  legatee  is 
entitled  to  the  full  payment  of  his  legacy  in  preference  to  other  general  lega- 
tees who  take  merely  of  the  testator's  bounty." 

This  rule  does  not  apply,  however,  where  the  will  directs  that  the  legacies 
shall  abate  ratably:  Tickcl  v.  Quinn,  1  Demarest,  425;  Orion  yr,  Orton,  3  Abb. 
App.  415;  nor  when  there  i3  no  dowable  estate:  Perrine  v.  Perrine,  6  N.  J.  L. 
133;  10  Am.  Dec.  392;  lioper  v.  Boper,  L.  R.  3  Ch.  D.  714.  And  a  legacy 
given  to  a  widow  in  lieu  of  dower  is  subject  to  contribute  towards  the  share 
of  a  post- testamentary  child:  Warren  v.  Morris,  4  Del.  Ch.  289.  A  widow's 
right  of  dower  is  siipcrior  to  the  claims  of  creditors  as  well  as  of  those  of  lega- 
tees and  devisees,  but  when  she  accepts  the  legacy  in  lien  of  her  dower,  she 
places  herself  on  the  same  footing  with  the  creditors:  Steele  v.  Steele,  64  Ala.  43& 


726  O'Hara  t7.  State.  [New  York, 

LsGAcr  TO  CRSDnx>R  Who  has  Compounded.  — If  a  testator  by  will 
giyea  a  legacy  to  creditors  who  had  compounded  with  him  in  his  lifetime,  it 
is  but  a  legacy,  and  not  to  be  preferred  to  other  legacies.  Such  creditora^ 
having  compounded  and  released  their  debts,  are  out  of  the  case  as  creditors* 
and  must  then  claim  only  as  voluntary  legatees:  Coppin  v.  Coppm,  2  P.  Wm& 
291 ;  Turner  v.  Martin,  7  De  Gex,  S.  &  M.  429.  A  bequest  of  a  debt  dm 
from  the  legatee  to  the  testator  is  subject  to  the  debts  of  the  testator, 
and  the  legatee  shares  in  the  residuaiy  fund:  Cole  v.  Cbomf^ton,  86  N.  C.  296; 
41  Am.  Rep.  458. 

Miscellaneous.  —  Legacies  bequeathed  by  codicils  stand  on  the  same  foot- 
ing as  those  of  the  same  class  bequeathed  by  the  will:  OaUego's  Ex'n  ▼.  At- 
torney-Oeneral,  3  Leigh,  450;  24  Am.  Dec.  650.  When  an  annuity  springs 
alone  from  a  will  and  is  given  by  it,  it  is  simply  a  legacy:  HeaHdngbm  ▼. 
Lewejtberfj,  61  Miss.  .S72.  The  same  words  that  will  charge  debts  upon  real 
estate  will  aUo  charge  legacies  thereon:  Ogler  v.  Tayloef  49  Md.  158.  The  ez* 
penses  of  a  cootest  over  the  validity  of  a  will,  instituted  by  the  heirs,  as  weD 
as  the  expenses  of  the  administration,  including  counsel  fees,  conatituto 
proper  charges  against  the  estate,  and  a  legatee  whose  legacy  has  been  taken 
for  their  payment  may  have  the  assets  marshaled  for  his  indemnity:  Daugiam 
y.  Baber,  15  Lea,  651.  And  where  a  testator  gave  thirteen  hundred  dollars 
to  his  executor,  directing  the  interest  thereon  to  be  paid  to  his  brotber 
Thomas  for  life,  and  at  his  death,  to  pay  to  the  latter's  son  Thomas  ^y^  liiin* 
dred  dollars,  and  divide  the  remaining  eight  hundred  dollars  among  the  other 
children  of  testator's  said  brother  Thomas,  and  the  assets  of  the  estate  w«re 
insufficient  to  pay  the  debts  without  taking  part  of  the  thirteen  hnndrad 
dollars,  it  was  held  that  the  thirteen  hundred  dollars  and  the  five  hmi* 
dred  dollars  should  abate  ratably.  Thomas,  however,  contended  that  ho 
was  entitled  to  the  five  hundred  dollars  in  full,  and  refused  to  accept  from 
the  executor  his  proportional  amount,  and  the  executor  filed  a  bill  for  tlio 
construction  of  the  will.  It  was  held  by  the  court  that  the  costs  and  a 
oounsel  fee  of  fifty  dollars  should  be  paid  out  of  the  thirteen  hundred  dollsn 
before  distribution,  and  not  out  of  Thomas's  share.  If,  however,  the  latter 
had  instituted  the  proceeding  after  refusal  of  the  tender,  a  different  result  as 
to  costs  might  be  reached:   Van  Nt8t*»  Bx*r  v.  Van  Kegt,  43  N.  J.  £q.  126. 

Whebb  Testatrix,  afteb  Dtrectino  Payment  or  her  Debts  axd 
Funeral  Expenses,  gives  a  general  pecuniary  legacy,  and  then  dispoaeo  of 
the  residue  of  her  property,  real  and  personal,  in  one  mass*  she  indioatas  her 
intention  to  charge  her  real  ss  well  as  her  personal  estate  with  such  lagacy: 
ffutcJiinwn  v.  Oilbert,  86  Tenn.  464. 


O'Hara  v.  State  op  New  York. 

[112  New  York,  146.J 
Constitutional  Law.  —  Legislature  mat  Provide  for  the  Patksnt  wott 
Materials  Furnished  and  Services  Rendered  for  the  Benkftt  of 
tue  State,  and  at  the  instance  of  its  officials,  though  they  were  not  at 
the  time  acting  within  the  limits  of  their  authority,  notMrithstanding 
the  provisions  of  section  19,  article  3,  of  the  constitution  of  New  Tork, 
declaring  that  '*the  legislature  shall  neither  audit  or  allow  auy  privata 
claim  or  account  against  the  state,  but  may  appropriate  money  to  pa/ 
■noh  claims  as  shall  have  been  audited  and  allowed  aooordiqg  to  law." 
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OoNSTrnmoNAL  Law.  — Thb  LsoraLATUBX  mat  Authobizb  ths  Patvxiit 
or  A  Claim  against  the  Statk  notwith.standiho  ths  Lafsb  ov  Tmi, 
if  at  the  time  when  the  claim  was  incurred  the  claimant  conld  not  have 
maintained  any  action  against  the  state  thereon,  and  this  is  trae  not* 
withstanding  the  provision  of  article  7,  section  14,  of  the  oonstiitation  of 
New  York,  declaring  that  *' neither  the  legislature,  canal  board,  canal 
appraisers,  nor  any  person  or  persons  acting  in  behalf  of  the  state,  shall 
audit,  allow,  or  pay  any  claim  which,  as  between  citizens  of  the  state, 
would  be  barred  by  lapse  of  time."  As  the  claim  was  not,  until  the 
passage  of  the  statute  authorizing  suit  to  be  brought  thereon,  a  claim 
Buch  as  between  citizens  of  the  state  would  be  barred  by  lapse  of  time, 
it  does  not  come  within  this  provision  of  the  constitution.  A  statute  of 
limitation  can  never  commence  to  run  until  a  cause  of  action  has  aocmed, 
although  there  may  before  that  time  be  an  imperfect  obligation  axisfcing 
in  favor  of  the  plaintiffl 

Appeal  from  an  award  of  the  board  of  claims. 
Charles  F,  TaboVy  attomey^eneral^  for  the  appellant. 
WiUiam  B,  RxiggleSj  for  the  respondent. 

RuGER,  C.  J.  This  is  an  appeal  by  the  state  from  an  award 
fnade  by  the  board  of  claims  for  services  rendered  and  mate- 
tials  furnished  at  the  request  of  the  quarantine  officials,  by 
the  claimant,  in  the  years  1875  and  1876,  in  repairing  and 
.fitting  up  vessels  and  property  used  in  quarantine  affairs  in 
the  harbor  of  New  York. 

There  can  be  no  question  but  that  the  maintenance  of  the 
<iuarantine  station  in  that  harbor  is  of  great  public  benefit  and 
importance;  nor  but  that  the  legitimate  expenditures  therefor 
are  a  public  necessity,  justifying  their  incurrence  and  pay- 
ment by  the  state.  The  organization  of  the  quarantine  system 
was  created  by  the  state  for  the  benefit  of  the  people;  is  under 
its  control;  its  officers  are  appointed  by  it,  and  it  has  uni- 
formly provided  in  some  form  or  another  for  their  compensa- 
tion, and  for  the  procurement  of  the  supplies  necessary  to  its 
efficient  operation,  and  it  was  the  moral  duty  of  the  state  to 
see  that  its  agents  properly  discharged  their  obligations  to  the 
persons  employed  by  them  in  the  service  of  the  state. 

The  services  and  materials  in  question  were  rendered  and 
furnished  at  the  request  of  the  state  officials,  the  compensation 
therefor  was  honestly  earned  by  the  claimant  a  long  time  since, 
and  it  is  a  reproach  to  the  state  that  satisfaction  of  the  claim 
therefor  should  have  been  so  long  postponed  by  controversies 
among  state  officials  as  to  the  department  responsible  for  their 
payment.  The  board  of  claims  have  found  that  in  the  years 
jnentionedy  the  claimant  performed  services  and  furnished 


728  O'Hara  V,  State.  [New  York, 

materials  in  the  repair  of  the  quarantine  stearners  and  other 
property  of  the  state,  under  the  direction  of  the  quarantine 
oflScials,  of  the  value  and  for  the  amount  named  by  them  in 
the  award.  The  undisputed  evidence  showed  that  the  claim- 
ant, originally  supposing  the  health-ofiScer  to  be  liable  for  hi» 
claim,  sued  him  in  a  state  court,  and  was  defeated  upon  the 
ground  that  that  officer  had  incurred  no  personal  liability  by 
reason  of  such  services,  and  that  the  claim  therefor  was  against 
the  state.  Thereupon,  in  1878,  he  filed  his  claim  before  the 
board  of  audit,  and  after  a  hearing,  it  rendered  a  decision, 
holding  that  the  state  was  not  liable  therefor,  but  that  the 
health-officer  was,  and  therefore  refused  to  make  an  award  in 
his  favor,  and  dismissed  the  claim.  Applications  were  there- 
after made  on  behalf  of  the  claimant  to  successive  legislatures 
in  each  year,  excepting  that  of  1880,  with  unavailing  effect 
In  1886,  however,  an  act  was  passed,  being  the  law  under 
which  the  board  of  claims  based  its  authority  to  make  the 
award  in  question,  which  is  as  follows:  '^The  board  of  claims 
is  hereby  authorized  to  rehear,  audit,  and  determine  the  claims 
of  ....  A.  K.  O'Hara  &  Co.,  ....  for  work  and  services 
done  and  performed  by  them  for  the  state  under  the  directions 
of  the  quarantine  officials,  and  to  award  to  them  ....  such 
sums  as  upon  due  proof  before  said  board  shall  be  a  reasonable 
compensation  therefor."  It  is  now  claimed  by  the  attorney- 
general  for  the  state  that  this  act  violates  section  19,  article  3, 
and  section  14,  article  7,  of  the  constitution,  and  is  therefore 
unconstitutional  and  void. 

The  provisions  of  the  constitution  are  as  follows  (article  3, 
section  19):  "The  legislature  shall  neither  audit  or  allow  any 
private  claim  or  account  against  the  state,  but  may  appropri- 
ate money  to  pay  such  claims  as  shall  have  been  audited  and 
allowed  according  to  law." 

Article  7,  section  14:  '*  Neither  the  legislature,  canal  board, 
canal  appraisers,  nor  any  person  or  persons  acting  in  behalf  of 
the  state,  shall  audit,  allow,  or  pay  any  claim  which,  as  be- 
tween citizens  of  the  state,  would  be  barred  by  lapse  of  time. 
The  limitation  of  existing  claims  shall  begin  to  run  from  the 
adoption  of  this  section;  but  this  provision  shall  not  be  con- 
strued to  revive  claims  already  barred  by  existing  statutes, 
nor  to  repeal  any  statute  fixing  the  time  within  which  claims 
shall  be  presented  or  allowed,  nor  shall  it  extend  to  any  claims 
duly  presented  within  the  time  allowed  by  law,  and  prosecuted 
with  due  diligence  from  the  time  of  sudh  presentment.     But 
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if  the  claimant  shall  be  under  legal  disability,  the  claim  may 
be  presented  within  two  years  after  such  disability  is  removed." 

It  was  held  by  us  in  Cole  v.  State  of  New  Yorky  102  N.  Y. 
54,  that  an  act  of  the  legislature  recognizing  meritorious  ser- 
vices rendered  to  the  state  without  previous  authority  of  law, 
and  authorizing  the  board  of  claims  to  hear  claims  for  com- 
pensation therefor,  and  award  such  sum  as  they  might  think 
proper  and  just,  was  neither  an  audit  or  allowance  of  a  claim 
against  the  state  within  the  meaning  of  section  19,  article  8,  of 
the  constitution.  We  think  our  decision  in  that  case  disposes 
of  the  objection  to  the  act  under  consideration. 

A  brief  reference  to  the  history  of  this  claim  seems  to  show 
that  it  comes  within  the  principle  laid  down  in  that  case. 
Under  chapter  444  of  the  laws  of  1876,  the  board  of  audit 
was  organized,  and  was  authorized  to  hear  all  private  claims 
and  accounts  against  the  state  (except  such  as  are  now  heard 
by  the  canal  appraisers),  and  to  determine  the  justice  and 
amount  thereof,  and  to  allow  such  sums  as  it  shall  consider 
should  equitably  be  paid  by  the  state.  The  hearing  of  the 
claim  in  question  by  that  board  in  1878  was  had  under  this 
law,  and  no  other  tribunal  then  existed,  or  was  thereafter 
created  by  the  state,  competent  to  hear  and  determine  such  a 
claim,  until  1883,  more  than  six  years  after  the  service  had 
been  rendered,  and  that  tribunal  was  authorized  to  hear  only 
such  claims  as  should  arise  within  two  years  previous  to  the 
time  of  filing  the  claim  before  it.  The  board  of  audit  had  no 
power  to  reopen  and  rehear  claims  once  determined  by  it,  and 
no  appeal  lay  from  its  decisions  except  those  provided  by 
chapter  211,  laws  of  1881,  which  were  confined  to  awards 
made  subsequent  to  January  1,  1879,  and  did  not  reach  the 
award  made  upon  the  claim  of  the  respondents.  Its  decision 
upon  the  claim,  therefore,  was  final  and  conclusive  between 
the  parties,  and  determined  the  fact  that  for  the  services  in 
question  no  legal  claim  then  existed  against  the  state  on  be- 
half of  the  claimants.  That  determination  necessarily  pro- 
ceeded upon  the  ground  that  the  persons  upon  whose  request 
the  services  were  rendered  had  no  authority  to  bind  the  state, 
and  therefore  that  no  legal  cause  of  action  existed  against  it. 
It  was  undoubtedly  within  the  province  of  the  legislature 
originally  to  have  provided  for  the  rendition  of  these  services 
and  the  purchase  of  materials  for  the  use  and  benefit  of  the 
quarantine  station,  and  it  is  equally  clear  that  it  could  by  sub- 
sequent legislation  ratify  and  approve  any  act  performed  for 
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the  benefit  of  the  state,  which  it  had  original  authority  to  legis- 
late and  provide  for:  Brown  v.  Mayor  etc.,  63  N.  Y,  240;  PeopU 
V.  Dennisouy  80  Id.  656;  People  v.  StephenSf  71  Id.  529. 

It  cannot  be  questioned,  we  think,  but  that  when  individuals 
voluntarily  furnish  property  or  render  valuable  services  to  the 
state  at  the  request  of  state  officers  for  state  purposes,  but  with 
the  expectation  of  payment  for  the  same,  the  legislature  may 
ratify  the  acts  of  such  officers,  although  previously  unauthor- 
ized, and  create  a  legal  liability  on  the  part  of  the  state  to  pay 
for  such  property  and  services,  enforceable  in  its  tribunals. 
The  act  of  the  legislature  in  supplying  defects  or  omissions  in 
pre-existing  legislation,  whereon  a  liability  may  be  predicated 
against  the  state,  is  clearly  not  the  audit  of  a  claim;  neither  is 
it  an  allowance  thereof.  The  power  of  auditing  and  allowing 
is  expressly  referred  to  the  tribunal  authorized  to  hear  and 
determine  such  claims,  and  they  may  allow  or  reject  them  as 
in  their  judgment  and  discretion  seems  just.  This  we  under- 
stand to  be  the  decision  of  the  Ck>le  case,  and  we  think  it  is 
founded  on  correct  principles.  As  was  there  said,  the  exercise 
of  such  a  power  by  the  legislature  does  not,  in  any  just  or 
reasonable  sense,  conflict  with  the  provisions  of  the  constitu- 
tion, prohibiting  it  from  auditing  and  allowing  private  claims 
or  accounts  against  the  state.  It  has  undoubted  power  to 
authorize  state  officers  and  agents  to  contract  debts,  under 
certain  circumstances,  against  the  state,  and  as  we  have  befoie 
said,  it  can  legalize  such  as  have  been  theretofore  illegally  con* 
tracted  by  a  subsequent  exercise  of  its  legitimate  legislative 
power.  It  may  create  tribunals  to  bear  and  determine  cases 
between  the  state  and  individuals,  and  it  may  by  law  enlarge 
the  authority  of  existing  tribunals  to  hear  the  same.  In  all 
this  it  neither  audits  or  allows  claims  or  authorises  their  pay- 
ment. It  simply  provides  a  tribunal  before  which  the  state 
may  be  prosecuted,  and  enacts  that  a  limitation  upon  the  au- 
thority of  the  tribunal  shall  not  apply  to  certain  obligations. 
Such  a  limitation  is  created  by,  and  may  therefore  be  removed 
by,  legislative  authority. 

It  would  certainly  ])e  strange,  and  would  subject  the  state 
to  great  loss  and  damage,  if  in  cases  of  emergency,  and  when 
legislative  authority  could  not  be  previously  obtained  to  au- 
thorize the  same,  that  its  servants  should  be  powerless  to  obtain 
labor  and  materials  necessary  to  save  it  from  the  destruction 
of  its  property,  and  be  compelled  to  lose  advances  made  in 
reliance  upon  the  justice  and  honor  of  the  state,  and 
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that  they  would  be  subsequently  reimbursed  for  expenditures 
made  for  its  benefit.  It  cannot,  vre  think,  be  said  that  the 
<;onstitutional  provision  was  intended  to  disable  the  state  from 
paying  for  property  or  valuable  services  received  by  it  from 
individuals,  because  they  were  furnished  under  the  stress  of 
an  imminent  necessity,  without  previous  authority  of  law.  Al- 
though such  acts  constituted  no  legal  claim  against  the  state, 
and  could  not  be  enforced  in  an  action  of  law,  they  formed,  in 
justice  and  right,  irresistible  claims  upon  its  honor,  and  are, 
we  think,  within  the  power  of  the  legislature  to  legalize,  and 
when  authorized  and  approved  by  legal  tribunals,  within  its 
power  to  provide  for  and  pay.  We  conclude,  therefore,  that 
no  constitutional  objection  to  the  act  in  question  exists,  an^ 
its  enactment  was  a  legitimate  exercise  of  the  power  of  the 
legislature. 

A  more  serious  question  arises  over  the  prohibition  imposed 
upon  the  board  of  claims  against  auditing  or  allowing  claims 
which,  as  between  individuals,  would  be  barred  by  lapse  of 
time.  Would  this  claim  have  been  so  barred,  as  between  citi- 
zens of  the  state,  at  the  time  this  statute  was  passed?  If  it 
would,  then  it  must  come  within  the  prohibition  of  the  con- 
stitutional provision. 

We  are  of  the  opinion  that  it  is  not  saved  therefrom  by 
the  proviso  exempting  existing  claims  which  have  been  duly 
presented  within  the  time  allowed  by  law,  and  prosecuted 
diligently  thereafter.  We  think  that  proviso,  by  its  express 
terms,  applied  only  to  claims  existing  at  the  time  of  the  adop- 
tion of  the  amendment  in  1874,  and  did  not  embrace  future 
cases  which  were  covered  by  the  first  paragraph  of  the  section. 
That  paragraph  stands  alone,  and  states  the  rule  to  be  ap- 
plied to  all  claims  subsequently  arising.  The  claim  in  ques- 
tion, having  accrued  after  the  adoption  of  the  amendment, 
must  be  determined  by  the  rule  of  limitation  which  obtains 
^^  between  citizens,"  as  specified  in  the  first  paragraph.  It  is 
not  clear  precisely  what  the  framers  of  the  amendment  in- 
tended by  this  phrase;  because  there  is  but  little  analogy  be- 
tween the  position  of  a  state  in  reference  to  the  prosecution  of 
claims  against  it  and  the  condition  of  a  citizen,  subject  at  all 
times  and  in  numerous  tribunals  to  be  brought  into  court  and 
prosecuted  for  his  liabilities.  The  state  can  be  prosecuted,  in 
a  legal  sense,  only  by  its  own  consent,  and  after  it  has  created 
a  tribunal  to  hear  and  decide  claims  against  it. 

It  would  be  manifestly  unjust  to  allow  an  honest 
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against  the  state  to  be  defeated  by  its  omission  to  provide  a 
tribunal  where  it  might  be  prosecuted:  Hanger  v.  Abbott^  6 
Wall.  532. 

In  v^'ew  of  this  condition,  it  was  held  by  this  court  in  Cork" 
ings  V.  State^  99  N.  Y.  491,  that  presentation  to  and  prosecu- 
tion of  claims  before  the  legislature,  in  the  absence  of  other 
tribunals  competent  to  hear  them,  would  be  sufficient  to  save 
them  from  the  bar  presented  by  the  constitutional  aniendment 
against  existing  claims. 

We  are  therefore  compelled  to  consider  the  naked  qnestion 
whether,  as  between  individuals,  this  claim  would  have  been 
barred  by  lapse  of  time,  according  to  the  general  law  of  the 
state  when  the  statute  was  passed.  In  the  consideration  of 
that  question,  it  must  be  taken  as  an  established  fact  in  the 
case  that,  prior  to  the  passage  of  chapter  472,  laws  of  1886,  no 
legal  claim,  enforceable  in  any  court,  existed  against  the  state 
for  the  demand  in  question.  That  question  was  adjudicated 
in  1878  by  the  board  of  audit  in  favor  of  the  state. 

By  the  legislation  of  1886,  the  authority  of  the  quarantine 
officials  to  contract  for  the  services  and  materials  in  question 
ou  the  part  of  the  state  was  ratified  and  approved  by  the  legis- 
lature, and  the  claim  for  compensation  therefor  then  bad  for 
the  first  time  a  legal  existence  against  the  state.  When,  then, 
did  a  cause  of  action  arise  in  favor  of  the  claimant  against  the 
state?  Obviously  not  until  the  legislative  recognition.  The 
language  of  the  act  of  1886,  by  clear  implication,  adopts 
the  authority  of  the  quarantine  officials  to  contract  for  the 
services  and  materials  in  question,  and  acknowledges  the  lia- 
bility of  the  state  therefor,  and  the  claim  in  question  then  had 
its  origin. 

It  is  conceded  by  the  appellant  that  the  award  of  the  board 
of  audit  was  not  such  an  adjudication  as  would  bar  the  claim 
presented  to  the  board  of  claims,  and  it  would  seem  to  follow 
therefrom  that  the  statute  would  not  commence  to  run  against 
the  latter  claim  until  its  legislative  recognition.  It  is  undoubt- 
edly true  that  the  statutes  of  limitation  are  equally  effectual  in 
ordinary  cases  against  equitable  and  invalid  claims  as  well  as 
valid  and  legal  ones;  but  we  think,  in  the  case  of  an  imperfect 
claim  or  obligation  which  is  unenforceable  by  reason  of  some 
vice  or  defect  therein,  which  may  be  cured  or  waived  by  the 
debtor,  that  a  right  of  action  thereon  arises  at  the  time  the 
claim  becomes  purged  of  the  vice  by  the  action  of  the  debtor, 
and  not  before.    The  statute  of  limitation  commences  to  run 
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only  after  a  cause  of  action  has  accrued,  and  it  does  not  follow 
that  because  the  statute  has  run  against  an  imperfect  obliga- 
tion, that  the  debtor  may  not  create  a  new  obh'gation,  although 
founded  on  one  which  has  outlawed.     In  the  case  of  an  indi- 
vidual contracting  with  a  pretended  agent,  who  sues  the  sup- 
posed principal  for  an  alleged  breach  of  contract,  and  has  been 
defeated  upon  the  ground  of  want  of  authority  in  the  agent  to 
make  the  contract,  such  an  adjudication  would  not  defeat  an 
action  brought  upon  the  same  contract  legalized  by  a  subse- 
quent ratification,  even  though  the  liability  upon  the  original 
contract  had  in  the  mean  while  become  outlawed.    The  im- 
perfect obligation  imposed  by  the  original  contract  would  have 
been  perfected  by  the  ratification,  and  the  cause  of  action,  al- 
though supported  by  the  moral  consideration  afforded  by  the 
contract,  would  have  been  legally  completed  and  made  en- 
forceable by  the  ratification  alone.     Suppose  the  quarantine 
officials  had  purchased  lands  in  the  harbor  of  New  York  for 
quarantine  purposes,  without  authority,  and  the  state  had  after- 
wards refused  to  pay  for  them,  but  after  the  statute  had  run 
against  such  claim,  should  by  legislative  action  authorize  and 
direct  such  officials  to  take  possession  of  such  lands  and  appro- 
priate them  to  the  use  of  the  state;  can  any  one  doubt  but  that 
a  cause  of  action  would  then  arise  against  the  state  for  the 
value  of  such  lands?    We  think  not.    It  was  said  by  Rapallo, 
J.,  in  the  Cole  case:  ^As  a  general  rule,  money  expended  or 
services  rendered  by  one  individual  for  the  benefit  of  another 
do  not  create  a  legal  liability  on  the  part  of  the  person  bene- 
fited to  make  compensation.     But  a  law  which  should  provide 
that  in  every  such  case  if  the  party  benefited  ratifies  the  acts 
of  the  other,  and  accepts  the  benefits,  he  should  be  liable,  would 
be  free  from  objection,  so  far,  at  all  events,  as  it  should  apply 
to  future  transactions.    When  the  legislature  is  dealing  with 
the  imperfect  obligation  arising  from  such  a  state  of  facts,  it 
seems  to  us  it  does  not  transcend  its  powers  by  passing  a  law 
affording  a  remedy  even  in  respect  to  past  transactions,  where 
the  state  adopts  the  act  and  is  the  party  to  make  the  com- 
pensation." 

The  case  of  McDougaU  v.  StaUj  109  N.  Y.  80,  is  not  in  con- 
flict with  any  views  herein  presented.  That  claim  arose  upon 
a  cause  of  action  for  damages  in  tort  accruing  in  1869.  Lia- 
bility for  claims  of  this  character  was  assumed  by  the  state 
by  chapter  321  of  the  laws  of  1870,  and  authority  given  to 
the  canal  appraisers  to  hear  and  determine  them.    It  was 
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saved  as  an  existing  claim  from  the  operation  of  the  amend- 
ment to  the  constitution  in  1874,  by  the  provision  exempting 
claims  duly  presented  and  diligently  prosecuted.  It  was  held, 
although  it  had  been  duly  presented,  it  had  not  been  diligently 
prosecuted  thereafter,  and  was,  therefore,  barred  by  the  statute 
of  limitations.  We  think  the  value  of  the  materials  furnished 
by  the  claimant,  in  the  performance  of  the  services  referred  to 
in  the  act,  constituted  a  part  of  the  claim,  and  were  fiairly 
within  the  spirit  of  the  provision  authorizing  the  hearing  by 
the  board  of  claims. 

We  are  therefore  of  the  opinion  that  the  award  appealed 
from  should  be  affirmed. 


LsQiSLATURS  MAY  AoTUORiZB  Patmsht  of  %  ohum  created  under  and  by 
virtae  of  an  nnoonatitational  law,  though  it  ia  dedaied  by  the  oonstitntioQ 
to  have  no  power  to  authorize  the  payment  of  any  daim  created  withont  oz* 
press  authority  of  law:  Miller  v.  Dttmn,  72  OaL  462;  1  Am.  St.  Rep.  67. 

LiABHiiTT  or  Pbbsons  Actikq  undxb  UsooMSzrrunoKAL  STATinX:  Not» 
to  Kellif  y.  BemiSf  64  Am.  Dec  61-55. 


Pond  v.  Metropolitan  Elbvatbd  Railway  Go. 

[112  Nbw  ToU,  18B.J 

Damaobs,  MBA80BS  ov.— In  Oomxon-law  Acfnosr  AQjjsan  ▲  Railwat 
CoicPAirr  TO  Rbooveb  for  Damaobs  Rbbvltin o  from  the  ■batting  oflT 

of  light  from  the  plaintiff's  premises  by  the  maintenance  of  an  elevated 
railway  in  front  thereof,  the  plaintiff's  recovery  must  be  reetricted  to 
the  damages  sustained  prior  to  the  commencement  of  the  action.  Tbm 
ftuot  that  they  will  probably  continue  permanently  cannot  be  takisn  iaiO' 
consideration.  The  plaintiff^  in  the  event  of  their  continuance,  muA 
■eek  redress  in  subsequent  actions. 

Action  for  damages  caused  by  the  conBtmction  and  oper- 
ation of  defendant's  elevated  railway  in  front  of  plaintiff's 
premises,  situate  on  West  Third  Street,  New  York  City.  At 
the  trial,  the  plaintiff  rested  his  claim  for  compensation  for 
injury  occasioned  by  the  obstruction  of  light.  The  court 
allowed  him  permanent  damages,  on  the  theory  that  the  de- 
fendant's road  was  intended  as  a  permanent  structurey  and 
its  injury  to  plaintiff's  property  would  be  continaoaB.  Th^ 
general  term  affirmed  the  judgment  of  the  trial  court 

Edward  8.  RapaUo^  for  the  appellants. 

InglU  Stuart^  for  the  respondent. 
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Andrews.  J.  The  sole  question  on  this  appeal  relates  to 
the  rule  of  damages,  that  is  to  say,  whether,  in  a  common-law 
action  brought  by  the  owner  of  premises  abutting  on  a  street 
in  the  city  of  New  York,  laid  out  under  the  act  of  1813, 
through  which  the  defendant's  railway  has  been  constructed, 
to  recover  damages  resulting  therefrom,  through  the  interrup- 
tion of  light  which  theretofore  passed  to  his  premises  from  the 
street,  the  plaintiff  can  recover  complete  damages  once  for  all, 
as  for  a  final  and  complete  destruction  pro  ianto  of  the  ease- 
ment invaded,  by  the  act  of  the  defendant,  or  is  confined  to  a 
recovery  of  such  temporary  damages  as  have  accrued  up  to 
the  commencement  of  the  action,  as  in  an  ordinary  action  of 
trespass  upon  land,  leaving  him  at  liberty  to  bring  a  new 
action  in  case  the  obstruction  is  not  discontinued,  for  subse- 
quent damages,  as  though  a  new  trespass  had  been  committed. 
The  argument  that  under  the  peculiar  circumstances,  and  in 
view  of  the  nature  of  the  right  invaded,  as  well  as  the  probable 
permanent  character  and  public  purpose  of  the  defendant's 
structure  and  franchise,  the  rule  allowing  permanent  damages 
to  be  recovered  should  prevail,  thereby  giving  finality  to  the 
controversy,  has  been  pressed  upon  us  with  great  force  by  the 
counsel  for  the  respondent.  But  we  think  the  question  is  not 
now  open  to  controversy,  and  that  the  rule  must  now  be  re- 
garded as  settled  by  former  decisions,  that  an  abutting  owner 
in  a  common-law  action  of  this  character  can  recover  only 
BQch  temporary  damages  as  have  been  sustained  up  to  the  time 
of  its  commencement,  and  that  he  is  not  entitled  to  damages 
measured  by  the  permanent  diminution  in  value  of  his  prop- 
erty, upon  the  assumption  that  the  wrong  is  permanent  and 
irremediable. 

Story  V.  New  York  E.  R.  R.  Co.y  90  N.  Y.  122,  43  Am.  Rep, 
146,  established  the  principle  that  an  abutting  owner  on 
streets  in  the  city  of  New  York  possesses,  as  incident  to  such 
ownership,  easements  of  light,  air,  and  access  in  and  from  the 
adjacent  streets,  for  the  benefit  of  his  abutting  lands,  and  that 
the  appurtenant  easements  and  outlying  rights  constitute  pri- 
vate property  of  which  he  cannot  be  deprived  without  compen- 
sation. That  was  an  equity  action,  and  the  court,  having 
reached  the  conclusion  that  the  defendant's  structure  was  an 
unlawful  invasion  of  the  plaintiff's  easements,  granted  an  in- 
junction, postponing  its  actual  issuance,  however,  until  after 
such  reasonable  time  as  would  enable  the  defendant  to  acquire 
the  plaintiff's  right  by  voluntary  agreement  or  compulsory 
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proceedings.  The  Story  case  did  not  determine  any  rale  of 
damages.  But  in  Uline  v.  N.  Y.  C.  &  H.  K  R.  R.  Co.y  101 
N.  Y.  98,  53  Am.  Rep.  123,  the  general  question  as  to  the 
scope  of  the  remedy  in  an  ordinary  legal  action  for  damages 
sustained  by  an  abutting  owner  from  the  construction  of  a 
railway  in  the  street  fronting  his  premises,  without  his  con- 
sent and  in  violation  of  his  rights,  was  elaborately  considered, 
and  it  was  determined  that  in  such  an  action  the  plaintiff 
could  recover  temporary  damages  only;  that  is,  such  damages 
as  had  been  sustained  up  to  the  commencement  .of  the  action, 
and  the  judgment  below,  which  allowed  damages  measured  by 
the  permanent  depreciation  in  the  value  of  the  plaintiff's  lots 
upon  the  assumption  that  the  trespass  and  wrong  would  be 
continued,  was  reversed. 

The  case  of  Lahr  v.  Metropolitan  EL  R.  Co.,  104  N,  Y.  270, 
was  an  action  like  the  present  one,  brought  by  an  abutting 
owner  for  damages  in  which  the  plaintiff  recovered  the  per- 
manent depreciation  in  value  of  his  premises  by  reason  of  the 
construction  and  operation  of  the  defendant's  road,  on  the 
theory  that  the  appropriation  and  invasion  of  the  plaintiff's 
easement  was  final  and  complete.  This  court  affirmed  the 
judgment,  stating  in  its  opinion  that  the  case  was  taken  out 
of  the  operation  of  the  Uline  case,  stfpra,  for  the  reason  that 
the  record  disclosed  that  the  parties  had  agreed  upon  tlie 
rule  of  damages.  The  plain  inference  is,  that  except  for  this, 
the  doctrine  of  the  Uline  case  would  have  controlled,  and  the 
objection  to  the  measure  of  damages  would  have  prevailed. 
The  case  of  New  York  National  Bank  v.  Metropolitan  EL  /2'y 
Co.^  108  N.  Y.  660,  is  a  still  more  explicit  recognition  by  this 
court  of  the  application  of  the  doctrine  of  the  Uline  case  to 
actions  like  this.  That  was  an  equitable  action  brought  by 
an  abutting  owner,  and  was  sustained.  The  plaintiff  was 
awarded  judgment  for  past  loss  of  rentals,  and  an  injunction 
was  granted  restraining  the  further  operation  and  mainte- 
nance of  the  road,  unless  the  defendants  paid  a  certain  sum 
equal  to  the  amount  of  depreciation  in  the  value  of  the  prop- 
erty, as  for  a  permanent  appropriation.  There  was  no  ground 
for  maintaining  the  action  for  equitable  relief  upon  any  cir- 
cumstances disclosed  in  the  complaint,  provided  the  plaintiff 
could  have  recovered  permanent  and  complete  damages,  as 
for  an  actual  taking  of  his  easement,  in  a  legal  action.  We 
think  these  cases  have  settled  the  rule  that  permanent  de- 
preciation cannot  be  recovered  in  an  action  like  this.    It  is 


Jan.  1889.]  Phillips  v.  Phillips.  737 

tinCerstood  that  this  has  been  the  intei-pretation  of  our  de- 
xiBions  upon  which  the  courts  below  have  acted  in  many 
cases.  It  might  be  productive  of  less  inconvenience,  on  the 
whole,  if  an  opposite  rule  could  be  adopted.  But  the  rule 
established  is  consistent  with  legal  principles.  A  recovery  of 
judgment  for  damages  for  a  trespass  or  the  invasion  of  an 
easement  does  not  operate  to  transfer  the  title  of  the  property 
to  the  defendant,  either  before  or  after  satisSaction,  nor  does  it 
-extinguish  the  easement.  By  the  ordinary  rule,  it  is  an  in- 
demnity for  a  past  wrong,  leaving  unaffected  the  plaintiff's 
right  to  his  property.  When  he  comes  to  the  court  for  equi- 
table relief,  the  court  may  mold  it  to  suit  the  circumstances, 
as  was  done  in  Henderson  v.  N.  Y.  C.  R.  R.  Co.^  78  N.  Y.  423. 
The  present  case  was  an  action  for  damages  simply.  The 
plaintiff  neither  in  his  complaint  nor  on  the  trial  asked  for 
equitable  relief. 

We  think  the  judgment  should  be  reversed  and  a  new  trial 
granted.  

SuccBssivB  Suits  fob  Actual  Damaoib,  from  time  to  time:  lieComid  r. 
Kibbe,  33  BL  175;  85  Am.  Deo.  266. 

Damaoes  fOB  Ck>NTDn7AiiOB  ov  NuxsANOB:  EUia  ▼.  Ameiiean  Aeademp  qf 
Jfustc,  120  Pa.  St  608;  6  Am.  St.  Bap.  739,  and  note  745. 


Phillips  v.  Phillips. 

1112  Kiw  YOBK,  197.] 

Pbegatobt  Bequbsts. — If  in  a  Will  thb  Txstatob  Gitis  Tin  Wholb 
of  his  property  to  his  wife,  naming  her  as  execntrix,  and  then  proceeds 
as  follows:  "  If  she  find  it  always  convenient  to  pay  to  my  sister,  C.  B., 
the  sum  of  three  hundred  dollars  a  year,  and  also  to  give  my  brother, 
£.  W.,  daring  his  life,  the  interest  on  ten  thonsand  dollars  per  year,  I 
'wish  it  to  be  done,"  —  the  execntrix  is  not  at  liberty,  as  her  caprice  may 
suggest,  to  pay  or  withhold  those  sums,  but  must  pay  them  if  her  finan* 
cial  circamstanoes  are  snch  as  to  make  it  oonYenieiit  for  her  so  to  do. 

LofUM  Marshall^  for  the  appellant. 
A.  L.  Johneony  for  the  respondent. 

F^NCH,  J.  The  will  to  be  construed  was  written  by  the  tes- 
-tator  himself,  and  while  extremely  brief  and  simple,  presents 
A  problem  not  altogether  easy  of  solution. 

Its  terms  give  to  the  testator's  wife  the  whole  of  his  prop- 
erty, real  and  personal,  name  her  as  executrix,  and  then  pro- 
<ceed  as  follows:  ^*If  she  find  it  always  convenient  to  pay  my 

▲m.  St.  ESP..  Vol.  VUI.— 47 
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sister,  Caroline  Buck,  the  sum  of  three  hundred  dollars  a  yeait 
and  also  to  give  my  brother,  Edwin  W.,  during  his  life,  the 
interest  on  ten  thousand  dollars  [or  seven  hundred  dollars  per 
year],  I  wish  it  to  be  done."  The  widow  has  paid  the  annuitj 
to  the  sister  regularly,  but  that  to  the  brother  for  a  single  year 
only.  During  the  years  succeeding,  no  payment  was  made, 
and  this  action  is  brought  by  the  executrix  for  a  constmctioD 
of  the  will,  and  to  determine  whether  she  is  bound  to  make 
the  payments  withheld.  It  is  admitted  by  formal  stipalatioa 
that  the  contingency  described  in  the  will  has  in  fact  hap- 
pened during  the  three  years  after  1883,  and  that  the  financial 
situation  of  the  widow  during  the  years  of  her  refusal  was 
such  that  it  was  entirely  convenient  for  her  to  have  paid  the 
disputed  allowance,  and  that  she  refused  payment,  not  on  that 
account,  but  from  motives  of  her  own,  with  which  she  claima 
the  courts  have  no  concern,  and  about  which  they  are  not  at 
liberty  to  inquire.  The  general  term  has  sustained  her  con- 
tention upon  an  opinion  of  the  trial  judge,  very  patiently  and 
carefully  prepared,  and  from  which  we  depart  only  upon  con- 
victions that  we  are  unable  to  resist. 

The  real  intention  of  the  testator  was  one  of  two  things: 
ho  meant  to  make  the  annuities  to  his  brother  and  sister 
dependent  upon  the  existence  of  a  specific  fact,  or  upon  the 
choice  and  will  of  his  devisee.  If  they  rest  upon  the  former, 
they  become  a  gift  from  him;  if  u][)on  the  latter,  they  have  no 
existence  outside  of  the  choice  of  the  widow.  The  substan- 
tial argument  in  her  behalf  is,  that  a  devise  and  bequest  of 
the  whole  property,  sufficient  in  its  terms  to  carry  the  abeo* 
lute  ownership,  will  not  be  cut  down  by  a  later  provision, 
unless  that  is  clear  and  definite,  and  manifests  such  parpose 
and  intention;  that  the  words  *'I  wish  it  to  be  done"  are  not 
a  direction  or  command,  but  the  mere  expression  of  a  desire 
intended  to  influence,  though  not  to  control,  the  action  of 
the  wife  in  dealing  with  what  is  absolutely  hers.  The  whole 
strength  of  this  argument  lies  in  the  use  of  the  word  **  wish  " 
by  the  testator.  It  is  claimed  to  be  not  sufficiently  imperative 
or  unequivocal  to  master  the  discretion  involved  in  the  abso- 
lute ownership  previously  given,  and  to  rise  only  to  the  level 
of  a  request  or  suggestion.  But  the  word  "  wish  "  used  by  a 
testator  is  often  equivalent  to  a  command.  If  in  this  wiU 
he  had  said,  *^  I  wish  all  my  property  to  go  to  my  wife,**  and 
naming  her  as  executrix,  had  ended  his  will,  neither  she  oor 
we  would  have  questioned  that  the  devise  was  effectoaL    W% 
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gave  that  force  to  the  word  in  a  case  involving  other  circum- 
stances which  left  little  room  for  doubt:  Bliven  v.  Seymour,  88 
N.  Y.  469.  It  is  true  that  in  both  the  supposed  and  the  de- 
cided case  no  other  meaning  could  be  given  to  the  word  ^'  wish '' 
than  that  of ''  will "  or  ''  direct/'  while  here  the  narrower  and 
less  imperative  interpretation  is  possible;  but  that  fact  only 
makes  more  difficult  the  duty  of  determining  in  which  sense 
the  word  was  employed  in  the  will  before  us,  and  of  ascertain- 
ing the  purpose  and  intent  of  the  testator.  He  left  no  chil- 
dren. His  duty  as  it  is  evident  he  understood  it  was  first 
and  primarily  to  his  wife,  and  next  to  his  sister  and  brother. 
He  left  an  estate  worth  one  hundred  thousand  dollars,  and 
knew  that  his  wife  possessed  in  her  own  right  forty  thousand 
dollars  more.  The  primary  duty  to  his  wife  he  met  by  giving 
to  her  all  his  property;  the  duty  to  those  of  his  own  blood 
he  performed  either  by  a  bequest  of  the  annuities  to  them 
charged  upon  the  gift  to  his  wife  so  long  as  that  charge  should 
prove  no  inconvenience  to  her,  or  by  leaving  those  annuities 
wholly  to  her  discretion,  himself  merely  seeking  to  influence 
but  not  to  control  her  choice.  And  so  we  are  to  ascertain,  if 
we  can,  which  is  the  truth,  or  that  there  is  such  doubt  as  to 
make  the  general  devise  conclusive. 

One  suggestion  made  on  behalf  of  the  appellants  is,  that 
the  framing  of  the  condition  or  contingency  shows  that  the 
provision  for  the  brother  and  sister  was  not  meant  to  be  de- 
pendent upon  the  absolute  and  uncontrolled  choice  of  the 
wife.  If  that  had  been  testator's  purpose,  the  condition  inter- 
posed was  both  needless  and  misleading.  Without  it  she 
would  be  left  to  give  the  allowance  or  not  as  she  pleased,  and 
could  suffer  no  inconvenience  at  the  hands  of  the  testator. 
But  with  it  the  inference  is  that  the  contingency  provided  for 
was  the  only  one  intended  to  excuse  payment.  That  contin- 
gency was  an  actual  fact  to  happen  or  not  to  happen  along 
the  line  of  the  future,  and  independent  of  the  mere  volition 
or  choice  of  the  general  devisee.  "  If  she  find  it  always  con- 
venient," are  the  words.  '^If  she  find  it";  that  is,  if  experi- 
ence shows  it;  if  the  facts  at  the  time  of  payment  prove  to  be 
such;  if  her  financial  condition  as  it  shall  then  exist  enables 
her  to  pay  easily.  The  expression  contemplates,  not  her 
choice  or  preference,  but  her  pecuniary  situation  after  the  ex- 
perience or  management  of  one  or  more  years,  and  it  indicates 
his  purpose  to  have  been  to  charge  the  annuities  upon  the 
sweeping  gift  to  his  wife,  provided,  and  provided  only,  that  in 
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her  experience  of  the  future  it  should  turn  out  that  the  pay- 
ment of  those  charges  would  occasion  her  no  inconvenience. 

'^If  she  find  it  altoays  convenient";  that  is,  on  each  occa- 
sion, at  the  date  of  every  payment.     The  use  of  the  word 
*' always"  implies  a  conviction  in   the    testator^s    thought, 
which  would  quite  naturally  exist,  that  in  view  of  the  large 
estate  he  had  given  his  wife,  and  her  own  ample  fortune,  it 
would   usually  and  ordinarily,  when  the  time  of  pajrment 
came,  prove  to  be  easy  and  convenient  for  her  to  spare  the 
money  for  that  purpose,  but  that  such  a  state  of  facts  might 
not  always  and  upon  every  occasion  exist;  that  in  her  manage- 
ment of  the  property  there  might  come  misfortune,  reducing 
or  destroying  income,  or  some  exceptional  increase  of  expenses 
due  to  an  under-estimate  of  incurred  expenditure;  and  if  that 
happened  at  any  one  or  more  of  the  times  of  payment,  he  de- 
sired that  not  she,  but  his  sister  and  brother,  should  bear  the 
consequent  inconvenience.    In  these  words  of  the  testator,  his 
purpose  and  intention,  I  think,  is  sufficiently  disclosed.     He 
did  not  mean  to  make  the  payment  of  the  annuities  dependent 
upon  the  mere  choice  or  will  of  his  wife,  but  upon  her  ability 
to  pay  them  without  inconvenience  to  herself.     Given  that 
ability,  he  says:  "I  wish  it  to  be  done."    The  words  are  not, 
I  wish  her  to  do  it,  or  I  hope  she  will  feel  it  to  be  her  duty,  or 
I  trust  she  will  see  the  propriety  of  such  payment  to  be  maxle; 
but  I,  the  testator,  dealing  with  my  own  bounty  to  her,  ^*  I 
wish  it  to  be  done  ";  it  is  my  wish,  not  hers,  that  I  put  behind 
the  annuities.    It  is  observable,  also,  that  in  the  gift  to  biB 
wife  he  does  not  add  words  that  could  seem  inconsistent  with 
a  subsequent  charge  upon  it,  as  for  her  own  use  and  benefit, 
or  to  her  and  her  heirs  forever,  but  leaves  the  path  to  a  trast 
or  a  charge  unobstructed  so  far  as  possible. 

It  is  perfectly  well  settled  that  what  are  denominated  preca- 
tory words,  expressive  of  a  wish  or  desire,  may  in  given  in* 
stances  create  a  trust  or  impose  a  charge.  Without  a  detailed 
consideration  of  the  cases,  it  is  quite  clear  that  as  a  general 
rule  they  turn  upon  one  important  and  vital  inquiry,  and  ttimt 
is,  whether  the  alleged  bequest  is  so  definite  as  to  amount 
subject-matter  as  to  be  capable  of  execution  by  the  conrt^ 
whether  it  so  depends  upon  the  discretion  of  the  general  de> 
visee  as  to  be  incapable  of  execution  without  superseding  tliat 
discretion.  In  the  latter  case  there  can  neither  be  a  trust 
charge,  while  in  the  former  there  may  be,  and  will  be,  if 
appears  to  have  been  the  testamentary  intention.     The 
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tinction  is  clearly  drawn,  and  was  acted  upon  in  Lawrence  v. 
Cooke,  104  N.  Y.  632.  The  word  there  used  was  "  enjoin,"  in 
itself  a  more  imperative  word  than  "  wish,"  and  yet  a  trust  or 
charge  was  denied,  because  by  the  terms  of  the  command  the 
payment  to  the  granddaughter  was  placed  wholly  within  the 
discretion  of  the  residuary  devisee,  and  could  not  be  touched 
by  the  court  without  its  utter  destruction.  The  provision  to 
be  made  was  at  such  times,  in  such  manner,  and  in  such 
amounts  as  the  devisee  should  judge  to  be  expedient,  and  con- 
trolled only  by  what  her  own  sense  of  justice  and  Christian 
duty  should  dictate.  It  was  added,  that  if  she  had  been  en- 
joined to  make  suitable  provision  out  of  the  residuary  estate, 
a  charge  would  have  been  created,  for  what  would  be  "  suit- 
able "  could'  be  determined  as  a  fact,  and  would  be  indepen* 
dent  and  outside  of  the  mere  choice  or  whim  of  the  devisee. 
If  the  word  had  been  "wish"  instead  of  "enjoin,"  the  result 
could  not  have  been  different  upon  either  branch  of  the  con- 
clusion. The  doctrine  is  clearly  and  strongly  stated  in  War* 
ner  v.  Bates,  98  Mass.  277;  and  had  an  early  illustration  in 
Mardin  v.  KeighUy,  2  Ves.  532.  I  have  examined  the  cases 
in  our  own  court  prior  to  Laioreftice  v.  Cooke,  supra,  and  have 
found  in  none  of  them  a  departure  from  the  doctrine  there  as- 
serted, or  a  judgment  in  hostility  to  it.  The  primary  question 
in  every  case  is  the  intention  of  the  testator,  and  whether  in 
the  use  of  precatory  words  he  meant  merely  to  advise  or  in- 
fluence the  discretion  of  the  devisee,  or  himself  to  control  or 
direct  the  disposition  intended.  In  such  a  case  we  must  look 
at  the  whole  will,  so  far  as  it  bears  upon  the  inquiry,  and  the 
use  of  the  words  "  I  wish  "  or  "  I  desire  "  is  by  no  means  con- 
clusive. They  serve  to  raise  the  question,  but  not  necessarily 
to  decide  it.  We  are  convinced  that  in  the  present  case  the 
testator  meant  to  charge  upon  the  gift  to  the  wife  the  annuities 
to  his  sister  and  brother,  provided  only  that  their  payment 
should  not  occasion  her  inconvenience.  The  legacy  to  the 
brother  should  be  computed  at  seven  hundred  dollars  per 
year. 

The  judgment  should  be  reversed,  and  judgment  rendered 
for  the  defendant,  construing  the  will  in  accordance  with  this 
opinion,  with  costs.  


FUOAXOBT  Truvf,  no  partienlir  form  of  wrpnanxm.  is  required  to  createt 
Noer,  Kem,9Z  Bio.  367;  3  Am.  St.  Rep.  544,  and  cases  collected  in  note  548. 
Hue  subject  is  also  discnssed  in  ezhanstiye  notes  to  HarrUon  ▼.  Earritom^  44 
Am.  Deo.  372-379,  and  to  Kwoa  ▼.  Knom^  48  Am.  Rep.  494-499. 
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Johnson  v.  Wallis. 

ril2  New  Yobs,  2S0.] 

FO&BION  EXBODTOBS  KAT  SUX  OR  BE  8UED  Qpon  COIltrtCti  VDoAo  wKk  liMtt 

in  their  capacity  of  execaton,  though  the  rale  is  otherwise  with  respeel 
to  contracts  made  by  the  testator  in  his  lifetime.  8ach  ezeenton  msj 
be  compelled  to  speoiflcally  perform  a  contract  made  by  them  in  tiib 
state  to  sell  and  assign  a  judgment  recovered  by  their  testatOT. 

Action  for  Bpecific  performance  againBt  the  defendants,  as 
executors  of  Alexander  H.  Wallis.  Judgment  for  plaintiff  at 
the  special  term  was  afBrmed  by  the  general  term,  on  appeal. 

WtUiam  O.  Wilsanj  for  appellants. 

Frank  C.  Lavm^  for  respondent 

Finch,  J.  This  is  an  action  in  equity  to  compel  the  specific 
performance  by  the  vendors  of  a  contract  to  sell  and  assign  a 
judgment  recovered  by  John  McAnemey  and  others,  in  the 
the  supreme  court  of  this  state,  against  a  corporation  known 
as  the  Hudson  River  Iron  Company.  The  judgment  was  as- 
signed to  one  Alexander  H.  Wallis,  who  was  a  resident  of  New 
Jersey,  and  died  leaving  a  last  will  and  testament,  which  has 
been  duly  proved  in  that  state,  and  by  which  the  defendants 
were  appointed  executors.  They  have  qualified,  and  entered 
upon  the  performance  of  their  trust.  They  thereafter  made  a 
written  contract  with  one  Jacob  Bussell,  all  whose  rights  have 
passed  to  the  present  plaintifi*,  to  sell  and  assign  to  him  such 
judgment  for  a  price  to  be  fixed  as  follows:  The  judgment 
was  a  lien,  or  supposed  to  be  a  lien,  upon  certain  lands  under 
the  waters  of  the  Hudson  River,  near  Poughkeepsie,  in  this 
state,  and  had  no  value  beyond  such  lien.  Arbitrators  were 
chosen  to  fix  the  value  of  one  acre  of  upland,  and  that  value, 
multiplied  by  the  number  of  acres  subject  to  the  lien,  was  to 
be  the  purchase  price  of  the  judgment.  That  value  was  ascer- 
tained, the  price  tendered,  and  a  deed  duly  demanded,  which 
was  refused,  and  thereupon  this  action  was  brought.  The 
plaintifi*  had  judgment  which  the  general  term  aflSrmed,  and 
the  defendants  appealed  to  this  court. 

They  rely  mainly  upon  the  proposition,  that  as  foreign  execu* 
tors  they  could  not  sue  or  be  sued  in  this  state,  and  acquire  all 
their  rights  from  and  owe  their  responsibilities  to  another  juris- 
diction. That  is  the  general  rule,  but  in  this  state  at  least  is 
confined  to  claims  and  liabilities  resting  wholly  upon  the  rep* 
resentative  character.     In  Lawrence  v.  Lawrence^  3  Barb.  Cb. 
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74,  the  rule  was  declared  to  be  applicable  only  to  suite  brought 
tipon  debts  doe  to  the  testator  in  his  lifetime  or  based  upon 
some  transaction  with  him,  and  does  not  prevent  a  foreign 
executor  from  suing  in  our  courts  upon  a  contract  made  with 
him  as  such  executor.  Of  course  where  he  can  sue  upon  such 
a  contract  he  may  be  sued  upon  it.  The  remedy  must  run  to 
«ach  party  or  neither.  In  the  present  case  the  action  is  not 
founded  upon  any  transaction  with  the  deceased,  but  upon  a 
contract  which  the  defendants  themselves  made.  By  force  of 
the  will  and  their  appointment  they  became  owners  of  the 
judgment  Their  title,  although  acquired  under  the  foreign 
law,  was  good.  In  Petersen  v.  Chemical  Banhj  82  N.  Y.  21,  88 
Am.  Dec.  298,  the  foreign  executor  sold  an  obhgation  of  the 
estate,  and  his  assignee  sued  upon  it.  The  action  was  sus- 
tained on  the  ground  that  the  title  of  the  foreign  executor  was 
good  and  he  could  transfer  it,  and  while  he  could  not  have 
iraed  upon  it,  his  assignee  was  not  prevented.  In  this  case, 
therefore,  the  defendants  were  owners  of  the  judgment,  and 
could  lawfully  contract  for  its  sale.  Having  done  so,  they 
were  liable  upon  that  contract,  which  could  be  enforced  against 
them  because  they  made  it,  and  it  did  not  derive  its  existence 
from  any  act  or  dealing  of  their  testator.  We  agree,  therefore, 
with  the  courts  below  that  the  action  could  be  maintained. 

Objection  is  made  that  the  arbitrators  valued  the  land  under 
water,  and  not  the  upland.  The  arbitrators  certify  that  they 
valued  the  land  per  acre  lying  between  the  railroad  and  the 
river.  That  was  upland,  and  not  land  under  water.  While 
they  describe  it  as  eleven  and  eighth  tenths  acres,  that  may 
be  rejected  as  an  immaterial  element  of  the  description,  and 
does  not  establish  that  their  valuation  extended  to  anything 
but  the  upland.  Taking  their  whole  report  together,  its  fair 
meaning  is  that  they  valued  one  acre  of  upland  at  $25,  and  so 
the  value  of  the  eleven  and  eight  tenths  was  $295r 

The  judgment  should  be  affirmed,  with  costs. 


Aomm  BT  Aim  AQAJSgr  Foreion  Exboutob  or  adminutratdr:  Derringer 
^,  Deninyer,  6  Hoast.  416;  1  Am.  8t.  Bep.  150,  and  eaaes  ooUeoted  in  not» 
160;  Peierten  ▼.  Chemkal  Bamk^  32  N.  Y.  21;  88  Am.  Deo.  298^  and  note  909. 

Suit  bt  Fobkign  Ezeoutor  ob  ADunYisTBATOB  in  ooorts  of  Missiadippi^ 
onder  tho  code  of  that  itate:  See  8imM  v.  HodgeM^  66  Min.  211;  Jachmm  r. 
ScumUmd.  66  Miss.  481. 
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Bbpublio  of  Honduras  v.  Soto. 

rii2  Niw  YoBx,  uai 

A  Natioh  OB  Statb  is  a  Body  Pouna,  Covmrurnra  a  legal  eaUkft  aaA 
oapaUe  of  aoqalring  and  enjoying  property,  and  proteeting  itnlf  from  in- 
Jury  thereto  in  the  oonrte  of  foreign  oonntriea. 

Buounm  for  Costs  liAT  bs  Exacted  fbok  a  FOruos  Iudkfmhirbt 
GovxBHicKirr  suing  in  the  courts  of  this  state.  Such  goremment  ia  a 
person  within  the  meaning  of  the  statute  authorizing  the  court  to  icquiio 
■eourity  for  costs,  when  the  phuntiff  is  a  person  residing  without  the 
state. 

FnexBXB  Sboubitt  fob  Costs  ganitot  bb  Exaoibd  under  aeotion  S378  of 
the  code  of  New  York,  when  a  deposit  of  money  has  already  been  made 
in  lieu  of  an  undertaking  as  security  for  costs. 

In  this  case  the  special  term  made  an  order  requiring  plain- 
tiff to  make  an  additional  deposit,  or  file  an  undertaking  bb 
further  security  for  defendant's  costs.  This  order  was,  upon 
an  appeal  to  the  general  term,  reversed.  From  this  latter  or- 
der the  defendant  appeals. 

Simon  W,  RosenddUj  for  the  appellant. 
Emmet  R.  Olcott^  for  the  respondent. 

RuGBB,  C.  J.  Section  8268  of  the  Code  of  Civil  FiocedDie 
provides  that  a  defendant,  in  an  action  brought  in  a  court  of 
record,  may  require  security  for  costs  in  cases,  among  others, 
where  the  plaintiff  was,  when  the  action  was  commenced, 
either  "a  person  residing  without  the  state";  or  *' a  foreign 
corporation."  The  plaintiff  claims  to  be  a  foreign  indepen- 
dent state. 

It  is  urged  by  the  plaintiff  that  it  is  neither  a  person  nor  a 
foreign  corporation,  within  the  meaning  of  the  code.  It  is  not 
disputed  but  that  the  plaintiff  is  an  independent  govern* 
ment,  recognized  as  such  by  the  United  States,  and  capable 
of  entering  into  contracts  and  acquiring  property,  as  well  as 
competent,  through  the  rule  of  comity,  of  bringing  and  main- 
taining actions  in  the  courts  of  this  country;  but  it  is  claimed 
that  it  does  not  come  within  the  description  of  legal  entities 
authorized  to  require  security  for  costs.  That  it  is  within  the 
spirit  of  the  enactment,  we  think,  cannot  be  disputed,  and  we 
are  also  of  the  opinion  that  it  is  within  the  letter  as  well. 

Vattel  defines  '*  nations  or  states  to  be  bodies  politic,  8ocie> 
ties  of  men  united  together  for  the  purpose  of  promoting  their 
mutual  safety  and  advantage  by  the  joint  effort  of  their  com* 
bined  strength.    Such  a  society  has  her  affairs  and  her  inter- 
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68ts.  She  deliberates  and  takes  resolutions  m  common,  thus 
becoming  a  moral  person,  who  i)0ssesses  an  understanding 
and  a  will  peculiar  to  herself,  and  is  susceptible  of  obliga- 
tions and  rights":  Law  of  Nations,  1;  Wheaton's  Interna- 
tional Law,  c.  2,  sees.  1,  2;  Bouvier's  Institutes,  tit.  Nations. 

That  such  a  being  constitutes  a  legal  entity,  capable  of  ac- 
quiring and  enjoying  property,  and  protecting  itself  from  in- 
juries thereto  in  the  courts  of  foreign  countries,  has  long  been 
recognized  and  established  in  the  tribunals  of  civilized  na- 
tions: Republic  of  Mexico  v.  IfArangoiz,  6  Duer,  636;  Hvllet  v. 
Kirig  of  Spain,  1  Dow.  &  C.  169;  Cherokee  Nation  v.  Oeorgiaj 
6  Pet.  52. 

There  can  be  no  doubt  but  that  under  title  2,  chapter  10, 
part  8,  of  the  Revised  Statutes,  providing  for  security  for  costs 
in  an  action  brought  by  any  plaintiff  not  residing  within  the 
jurisdiction  of  the  court,  that  foreign  states  and  nations  were 
required  to  give  such  security,  and  we  do  not  think  that  the 
provisions  of  the  code  were  intended  to  change  the  law  in  that 
respect. 

Section  8268  of  the  code  is  stated  to  be  a  re-enactment  of 
the  previous  statute,  and  it  cannot,  we  think,  have  been  in- 
tended thereby  to  take  away  the  right  which  resident  defend- 
ants had  to  require  security  for  costs.  No  reason  is  seen  for 
such  a  change,  and  we  do  not  think  any  was  intended  to  be 
made.  The  word  ^'  person "  was,  we  think,  used  in  its  en- 
larged sense,  as  comprising  all  legal  entities  except  foreign 
corporations,  which  were  authorized  to  bring  actions  in  this 
state.  In  that  sense  it  embraces  moral  persons  having  legal 
rights,  capable  of  entering  into  contracts  and  incurring  obliga* 
tions,  as  well  as  natural  persons.  The  statute  must  be  con- 
strued with  reference  to  the  objects  it  had  in  view,  the  evils 
intended  to  be  remedied,  and  the  benefits  expected  to  be  de- 
rived from  it;  and,  as  thus  construed,  we  can  see  no  reason 
why  the  plaintiff  is  not  included  within  the  description  of  per- 
sons intended  to  be  subjected  to  its  obligations. 

A  more  di£Scult  question,  however,  arises  over  the  power 
of  the  court  to  acquire  additional  security  where  a  deposit  of 
money  has  once  been  made,  under  an  order  as  security  for 
costs.  The  right  to  require  such  security  is  purely  a  creation 
of  the  statute,  and  authority  therefor  must  be  found  in  the 
statute,  or  it  does  not  exist.  Under  the  provisions  of  the  Re- 
vised Statutes,  hereinbefore  referred  to,  no  authority  was  con- 
ferred upon  the  court  to  require  or  permit  a  deposit  of  moneyi 
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but  the  security  authorized  to  be  required  was  a  bond  in  a 
penalty  of  not  less  than  $260,  and  no  power  to  increase  the 
amount  of  the  original  security  was  given.  But  by , chapter 
305,  Laws  of  1875,  the  Revised  Statutes  were  so  amended  as  to 
provide  that  in  case  the  bond  given  should  be  insufficient,  or 
the  sureties  thereon  should  die,  or  become  insolvent,  the  court 
might  order  an  additional  bond  to  be  executed  and  filed  by 
the  plaintiff  as  security  for  costs  already  accrued,  and  those 
expected  to  be  thereafter  incurred.  Section  8272  of  the  code 
for  the  first  time  authorized  a  deposit  of  money  in  place  of  a 
bond.  That  section  provides  that  when  a  case  is  made  for 
security,  the  court  must  make  an  order  requiring  the  plain- 
tiff to  deposit  in  court  the  sum  of  $250,  as  security  for  coats, 
or,  at  his  election,  to  give  an  undertaking  and  obtain  an  allow- 
ance of  the  same  by  the  judge  granting  the  order.  Sections 
8278,  8274,  and  8275  provide  the  requisites  of  the  undertaking, 
the  mode  of  exception  to  sureties,  their  justification,  and  the 
method  of  allowance  of  the  bond  by  the  judge  or  otherwise. 

The  only  statutory  authority  for  the  requirement  of  addi- 
tional security  is  contained  in  section  8276,  which,  so  £Eir  as  it 
is  material,  reads  as  follows:  ^' At  any  time  after  the  allowance 
of  an  undertaking,  given  pursuant  to  such  an  order,  ....  the 
court,  or  a  judge  thereof,  upon  satisfactory  proof  by  affidavit, 
that  the  sum  specified  in  the  undertaking  is  insufficient,  or  that 
one  or  more  of  the  sureties  have  died  or  become  insolvent,  or 
that  his  or  their  circumstances  have  become  so  precarious  that 
there  is  reason  to  apprehend  that  the  undertaking  is  insuffi- 
cient for  the  security  of  the  defendant,  must  make  an  order 
requiring  the  plaintiff  to  give  an  additional  undertaking.  The 
last  four  sections  apply  to  such  an  order,  and  to  the  under- 
taking given  pursuant  thereto." 

We  are  of  the  opinion  that  when  a  deposit  of  money  has 
once  been  made,  the  court  have  no  authority  to  require  an  un- 
dertaking, and  whether  the  plaintiff  shall  give  an  undertakings 
in  the  first  instance  depends  solely  upon  his  election.  If  he 
then  makes  a  deposit,  the  court  cannot  afterwards  require  any 
farther  security  to  be  given.  The  statute  is  explicit  and  un* 
ambiguous,  and  there  is  no  room  or  occasion  for  interpretation: 
In  re  ViUage  of  Middletawn,  82  N.  Y.  196.  To  require  a  plain* 
tiff  under  this  statute  to  file  an  undertaking,  after  he  has  made 
a  deposit,  would  be  an  exercise  of  the  power  of  legislation,  and 
not  a  matter  of  judicial  construction. 

The  grounds  upon  which  additional  security  may  be  requixed 
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relate  solely  to  the  incidents  of  an  undertaking,  and  not  at  all 
to  those  of  a  deposit.  They  are:  1.  That  the  amount  of  the 
undertaking  is  insufficient;  2.  That  the  sureties  have  died  or 
become  insolvent;  8.  That  their  circumstances  have  become 
precarious.  All  of  these  reasons,  except  the  first,  in  their 
nature  apply  exclusively  to  undertakings,  and  the  first  is,  by 
its  language,  referable  only  to  an  undertaking.  By  the  express 
language  of  the  section,  therefore,  the  power  of  the  court  to  re- 
quire additional  security  arises  only  after  the  allowance  of  an 
undertaking,  and  the  authority  to  require  further  security  is, 
in  imperative  terms,  confined  to  an  additional  undertaking, 
and  cannot  be  extended  to  the  requirement  of  a  further  deposit, 
without  adding  material  language  to  the  section.  There  is  a 
manifest  distinction  between  a  deposit  and  an  undertaking  in 
respect  to  the  causes  which  may  impair  them,  and  we  are  not 
able  to  say  but  that  those  difierences  controlled  the  legislature 
in  making  the  discrimination  between  them.  The  last  clause 
in  the  section  does  not  purport  to  enlarge  the  power  of  the 
court  thereunder,  but  simply  provides  that  the  regulations  of 
the  previous  four  sections,  so  far  as  they  are  applicable,  shall 
be  applied  to  the  order  and  undertaking  authorized  by  section 
3276. 

The  argument  that  the  case  is  within  the  spirit  of  the  pro- 
visions authorizing  additional  security  is  without  force,  in  view 
of  the  absence  of  language  providing  for  it,  and  also  the  pres- 
ence of  language  which  by  clear  implication  excludes  it. 

It  was  said  in  People  v.  Woodruff,  32  N.  Y.  364:  '^  It  is  always 
competent  for  the  legislature  to  speak  clearly  and  without 
equivocation,  and  it  is  safer  for  the  judicial  department  to  fol- 
low the  plain  intent  and  obvious  meaning  of  an  act,  rather 
than  to  speculate  upon  what  might  have  been  the  views  of  the 
legislature  in  the  emergency  which  may  have  arisen.  It  is 
wiser  and  safer  to  leave  to  the  legislative  department  to  sup- 
ply a  supposed  or  actual  e<uu8  omiaaua  than  attempt  to  do  it 
by  judicial  construction." 

We  are  therefore  of  the  opinion  that  the  orders  of  the  gen- 
oral  and  special  terms  should  be  reversed,  and  the  motion  de* 
nied,  with  costs  in  both  courts. 


Cost  Bohd  Bsciuibid  ov  Nov-RWDmrs  bsfoei  Oomxeiiouio  Suit,  if 
teadered  af tor  Mtion  brought^  even  though  before  tha  motion  to  diimiae  i» 
intorpoeed,  oomM  too  late:  Edgar  Odd  ami  8Uaer  MIm,  Qo,  v.  Tojfhr,  lOCoL 

iia 


748  Ladd  v.  Stevenson.  [New  York^ 

Ladd  V.  Stevenson:. 

ril2  NlW  YOBK,  82S.] 

Taoation  ot  JuDOKBiiTS — Inhebevt  Powxr  or  CousTS  TO  Order,  I»» 
tatsmoTPrm  or  Lafsi  or  TmB.  — Power  of  the  ooart  to  vacato  judg* 
mentB  is  not  restricted  by  section  724  of  the  code,  anthorising  motum 
to  be  made  for  relief  against  judgments  taken  against  the  moving  party, 
throagh  his  "mistake,  inadvertence,  or  excnsable  neglect.*'  Its  power 
does  not  depend  on  any  statute,  bnt  is  inherent. 

Vaoatioit  or  Juimmxnt,  Who  liAT  Move  roR.  —  Onb  Who  Pobchasxs 
PBOPUtTT  ATTBB  NoTZCB  or  THE  AcTiON  has  been  filed,  and  who  is 
therefore  bound  by  any  judgment  which  may  be  entered  therein,  bears 
such  a  relation  to  the  action  that  he  may,  under  the  code  of  New  York, 
daim  to  be  made  a  party  Jujiug  the  pendency  of  the  action,  and  may 
also  move  the  oourt  fur  the  vacation  of  any  judgment  affecting  h^ 
rights. 

Action  against  Willett,  began  in  May,  1878,  to  have  a  cer- 
tain agreement  given  the  effect  of  a  mortgage,  and  foreclosed 
as  such.  Notice  of  tho  pendency  of  the  action  was  filed  the 
same  day.  In  January,  1879,  Willett  answered.  In  Febra- 
ary,  1884,  the  case  was  tried,  Willett,  though  represented  by 
attorneys,  taking  no  interest  in  the  trial,  and  instmcting  his 
attorneys  to  let  the  case  go  by  default.  January  15,  1885, 
judgment  was  given  for  plaintiff  as  prayed  for  in  his  com- 
plaint. After  May,  1878,  and  before  February,  1884,  a  suit 
was  brought  for  the  partition  of  the  same  realty,  and  a  notice 
of  the  pendency  of  this  suit  was  filed  June  9,  1879.  To  this 
action  Willett  was  a  party.  It  resulted  in  the  sale  of  the 
property,  pursuant  to  the  judgment  therein,  and  the  execution 
of  a  deed  to  V.  K.  Stevenson,  the  purchaser.  He  subsequently 
conveyed,  with  full  covenants,  to  Samuel  Glover,  who,  with 
like  covenants,  conveyed  to  one  Goelet.  On  March  28,  1885, 
the  administratrix  of  Stevenson  petitioned  the  court  to  be 
made  a  party  to  the  action  and  for  the  vacation  of  the  judg* 
ment.  On  April  4th  of  the  same  year,  Geelet  presented  a  like 
petition.  The  prayer  of  these  petitions  was  granted.  A  sec- 
ond trial  was  had,  in  which  judgment  was  given  for  the  de> 
fendants.  Plaintiff  thereupon  appealed,  both  from  the  order 
setting  aside  the  first  judgment,  and  from  the  judgment  en- 
tered after  the  last  trial. 

Frederick  P.  Forster^  for  the  appellant. 

£•  E.  Anderson,  for  the  respondent. 

Babl,  J.  The  court  had  the  power,  in  the  exercise  of  ite^ 
discretion,  to  set  aside  the  judgment  entered  in  favor  of  the 
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plaintifif  after  the  first  trial,  and  to  permit  the  three  defend- 
ants, Stevenson  and  the  Ooelets,  to  appear  and  answer.  Mrp. 
Stevenson,  as  the  administratrix  of  her  hushand's  estate,  was 
interested  to  the  full  amount  of  plaintiff's  claim,  for  in  case 
he  could  enforce  his  judgment  against  the  real  estate,  she,  as 
administratrix,  was  liable  to  the  Gk)elets  upon  the  covenants 
contained  in  her  husband's  deed  and  the  bond  of  indemnity 
given  by  him  to  the  Goelets;  and  the  Goelets  were  interested 
in  the  real  estate  in  consequence  of  their  purchase  of  the  same, 
and  their  ownership  thereof.  Therefore,  under  section  452  of 
the  code,  it  was  proper  that  they  should  be  made  parties  de- 
fendant. And  notwithstanding  section  724  of  the  code,  the 
oourt  had  the  power  to  set  aside  the  judgment  and  allow  them 
to  come  in  and  defend:  Dinamore  v.  AdamSy  6  Hun,  149; 
Ailing  v.  Fahy^  70  N.  Y.  671;  HaUh  v.  Ceniral  Nat.  Banh^  78 
Id.  487;  VanderbiU  v.  Schreyer,  81  Id.  646;  O^NeU  v.  Hoover, 
17  Week.  Dig.  864. 

In  consequence  of  the  filing  of  the  notice  of  the  pendency 
of  this  action,  the  first  judgment  bound  these  defendants  as 
if  they  were  parties  to  the  action.  Persons  thus  situated  bear 
auch  a  relation  to  the  action  that  they  could  not  only  claim 
to  be  made  parties  during  the  pendency  of  the  action,  but  they 
can  also  move  the  court,  and  be  heard  in  reference  to  any 
judgment  rendered  therein  affecting  their  rights.  The  whole 
power  of  the  oourt  to  relieve  from  judgments  taken  through 
^'  mistake,  inadvertence,  surprise,  or  excusable  neglect,"  is  not 
limited  by  section  724;  but  in  the  exercise  of  its  control  over 
its  judgments,  it  may  open  them  upon  the  application  of  any- 
one for  sufficient  reason,  in  the  furtherance  of  justice.  Its 
power  to  do  so  does  not  depend  upon  any  statute,  but  is  in- 
herent, and  it  would  be  quite  unfortunate  if  it  did  not  possess 
it  to  the  fullest  extent. 

The  present  judgment  is  right  upon  the  merits.  The  plain- 
tiff had  no  written  stipulation  giving  or  agreeing  to  give  him 
a  lien  upon  real  estate.  If  he  had  any  agreement  for  a  lien 
upon  this  real  estate,  it  all  rested  in  parol,  aud  there  was  no 
part  performance,  and  no  ground  whatever  authorizing  the 
maintenance  of  the  action. 

The  order  and  judgment  appealed  from  should  therefore  b^ 
affirmed,  with  costs. 

Power  ov  SETmro  Asn>s  JuDOMXim  on  motioii  is  a  oommon-law  power 
of  ooarU  of  reoord:  Kemp  r.  Cook,  18  Md.  130;  79  Am.  Deo.  681.    Ck>iirts  of 
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g«B«nl  Jnritdietiaa  htam  tlM  safhority  to  duuige^  oomel^  nriM^  and 

their  own  Jndgmaiiti  at  any  tiina  dnrtng  tlie  tarai  at  wbkh  ihi&j 

dered,  and  before  righti  have  beooma  Teeted  theieuidart  Bmtrk  ▼•  AtaM^  SI 

Neb.  803. 


Toole  v.  Toolb. 

ril2KlwTomK,88l.] 
PURGBAOER    AT   JUDHSIll.    SaLE    SHOULD    VOT   MM    OOMPBLLBD    TO 

BouBTTUL  TiTLB.  Purchaser  at  partition  sale  ahoold  be  releaaed  froai 
his  bid,  if  it  appears  that  there  were  persons,  not  parties  to  the  aoit,  wht^ 
were  interested  in  the  property,  unless  incapacitated  to  take  by  resew 
of  alienage.  They  should  have  been  made  parties  to  the  proreedinf 
for  partition,  and  the  question  of  alienage  there  tried. 

PUBOHABEB  AT  JUDICIAL  SaLB  SHOULD  BS  RbLBASID  VBOM  HIS  BlD,  if  the 

title  appears  to  be  doubtful  at  the  time  when  he  becomes  entitled  to  a 
deed.  It  is  error  for  the  court  in  such  a  case,  instead  of  releasing  the 
purchaser,  to  continue  the  cause  for  the  purpose  of  taking  teetimony 
repecting  the  claims  of  absent  parties.  His  oontract  should  not  be 
▼erted  into  one  holding  him  to  performance  indefinitely,  or  naJtal 
time  as  the  title  can  be  perfected. 

Suit  for  partition.  The  property  was  sold  to  D.  M.  Eoehler. 
He  moved  the  special  term  to  release  him  from  his  bid,  on 
the  ground  that  certain  named  persons,  who  were  not  parties 
to  the  suit,  appeared  to  hold  interests  in  the  property  as  the 
heirs  at  law  of  Mary  Ann  Hanley.  These  persons  were  non- 
resident aliens.  The  special  term  denied  the  motion.  The 
purchaser  then  appealed  to  the  general  term,  which  appointed 
a  referee  to  take  proof  upon  the  question  of  the  alienage  of 
the  omitted  parties,  and  to  report  such  proof  with  his  opinion 
to  the  court.  After  the  referee  reported,  the  sale  was  con- 
firmed, and  the  purchaser's  motion  to  be  released  denied. 
The  purchaser  appealed. 

Benno  Loewy^  for  the  appellant. 

Lewis  Johnston^  for  the  respondent. 

Gray,  J.  It  is  well  settled  by  the  decisions  that  a  pur- 
chaser at  a  judicial  sale  should  not  be  compelled  by  the  courts 
to  accept  a  doubtful  title.  Where  irregularities  or  defects 
exist  in  the  proceedings,  which  require  further  or  other  pro- 
ceedings in  order  to  cure  them,  the  objeotion  of  an  intending 
purchaser,  based  upon  their  existence,  should  not  be  overruled* 
and  his  contract  of  purchase  be  directed  to  be  completed. 
His  contract  called  for  a  good  title,  and  if  it  was  bad  or  doubt- 
ful, he  should,  on  his  application,  be  relieved  from  completing 
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the  purchase.  In  fheee  partition  proceedings  the  absence  of 
parties  was  shown,  who  were  of  the  same  blood  and  kinship  s 
with  the  heirs  at  law  of  Mary  Hanley,  deceased,  whose  estate 
was  the  subject  of  partition.  If  they  were  incapacitated  by 
reason  of  alienage  from  having  an  interest  in  the  property  to 
be  partitioned  or  sold,  that  was  a  fact  possible  of  being  con* 
clnsively  established  by  bringing  them  into  the  proceeding 
and  trying  out  the  question  of  their  alienage  by  due  process 
of  law.  A  judgment  obtained  as  the  result  of  such  an  action 
would  set  at  rest  forever  any  existing  or  possible  claims. 
The  proceeding  is  one  in  renij  the  subject  being  the  partition 
of  the  real  estate,  or  the  distribution  of  the  proceeds  of  the 
sale. 

The  general  term  concede,  in  their  opinion,  that  the  pur- 
chaser at  the  judicial  sale  in  question  was  not  offered  a  title 
free  from  doubt,  and  that  concession  seems  fatal  to  their  order, 
by  which  he  is  directed  to  complete  his  purchase.  We  agree 
with  that  court,  that  the  proof  in  the  record  of  the  partition 
proceedings,  which  discloses  the  existence  of  other  persons  not 
made  parties  to  the  action,  who  might  have  an  interest,  did 
not  sufficiently  or  conclusively,  as  against  them,  establish  the 
incapacity  of  those  persons,  as  aliens,  to  have  or  acquire  such 
an  interest. 

The  court  should  have  granted  the  application  of  the  appel- 
lant to  be  relieved  from  his  contract,  instead  of  ordering  a 
further  continuance  of  the  proceedings  in  the  action  by  a  refer- 
ence to  take  proof  as  to  the  capacity  or  incapacity  of  the  absent 
parties  to  take  and  hold  the  real  estate  by  reason  of  their  alleged 
alienage.  The  burden  of  establishing  the  fact  of  alienage  and 
of  incapacity  was  upon  the  plaintiff  in  partition,  and  not  upon 
the  purchaser.  He  had  the  right  to  assume  that  the  decree, 
and  sale  thereunder,  conferred  not  merely  a  good  legal  title, 
but  a  title  not  open  to  further  question  or  reasonable  dispute  by 
other  persons,  who  stood  in  the  same  degree  of  kinship  to  the 
deceased.  By  the  terms  of  his  contract,  he  was  entitled  to  a 
deed  on  a  day  fixed,  and  be  was  then  ready  to  perform.  That 
he  was  right  in  his  objection  to  the  title  at  that  time,  the 
general  term  acknowledged,  and  that  being  the  case,  they 
should  not  have  changed  his  contract,  and  hold  him  to  be 
bound  to  performance  indefinitely,  or  pending  further  pro- 
ceedings to  perfect  title.  The  sale  was  in  June,  1887,  and  the 
deed  should  have  been  delivered  in  July.  In  January  follow- 
ing, the  general  term  ordered  the  further  continuance  of  the 
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proceedings  before  a  referee,  and  then,  in  the  following  May  or 
June,  after  a  delay  of  nearly  a  year,  ordered  the  purchaser  to 
complete  his  purchase.  There  is  an  absence  of  any  proof 
as  to  any  damage  occasioned  by  the  delay,  and  it  is  unneces- 
sary, if  not  improper,  to  indulge  in  presumptions  as  to  the 
oxistenoe  of  any.  Wo  rest  our  decision  upon  the  ground  that, 
for  reasons  we  have  given,  the  title  offered  was  not  one  free 
from  doubt,  and  was  fairly  open  to  tho  objection  made. 

The  orders  of  the  general  and  special  terms  should  be  re- 
versed, and  Koehler,  this  appellant,  be  relieved  from  his  pur- 
chase and  repaid  his  deposit  upon  the  sale,  with  interest 
thereon  from  July  3,  1887,  and  all  his  proper  and  reasonable 
expenses  in  examining  the  title,  with  costs  herein  at  special 
and  general  terms  and  in  this  court. 


Caveat  Emptor  is  the  Kule  Applied  to  judicial  sales:  BurM'v,  HcanUkm, 
70  Am.  Dec.  572  ct  seq.,  uotc.  But  this  rule  may  be  overcome  by  cvideno* 
of  fraud,  or  that  the  purchaser  did  not  know  tho  condition  of  the  thing  pur- 
chased, and  was  induced  to  buy  through  misrepresentations  of  those  who,  from 
their  peculiar  relations  to  the  subject,  were  supposed  to  be  thoroughly  ao- 
qnainted  with  it:  Webster  v.  Ilawortht  8  Cal.  21;  68  AnL  Dec.  287;  Roberts'^, 
liuijlies,  81  111.  130;  25  Am.  Rep.  270;  City  qf  Charleston  v.  Blofime,  15  a  C. 
124;  40  Am.  Rep.  690.  In  fact  the  rule  is  applicable  to  ezeoation  rather  than 
to  judicial  sales:  See  Freeman  on  Executions,  sees.  304  i,  304  j,  304  k. 

Bona  Fide  Puiu:iiaser  at  Judicial  Sale,  how  far  proteoted:  Afre»  t. 
Duprey,  27  Tex.  593;  86  Am.  Dec.  651,  and  note  668;  Carden  ▼.  Lame^  4B 
Ark.  216;  3  Am.  St.  Rep.  228. 


Hunter  v.  Cooperstown  and  Susqubeeahna  Val- 
ley Eailroad  Company. 

[112  New  York,  STL] 

KcoLiGENCE  IN  Attempttno  TO  BoARD  A  MoviKo  Tbain. — One  who^  in 
the  full  possession  of  his  faculties,  and  with  nothing  to  disturb  his  judg* 
ment,  attempts  to  board  a  train  then  moving  at  from  four  to  six  miles  an 
hour,  will  be  adjudged,  as  a  matter  of  law,  guilty  of  such  want  of  ordinaiy 
care  as  will  preclude  a  recovery  for  injuries  by  him  sustained,  althim^ 
the  conductor  of  the  train  told  him  "  to  jump  on  if  he  was  gcong." 

Action  to  recover  damages  for  causiDg  the  death  of  plain* 
tiff's  intestate,  under  the  circumstances  stated  in  the  opinioii. 
Judgment  for  plaintiff. 

E,  M.  Harris,  for  the  appellant. 

James  A,  Lynes^  for  the  respondents. 
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Peceham,  J.  Accepting  the  facts  as  testified  to  on  the  pari 
of  the  plaintiffs  in  this  action,  it  appears  that  on  the  twenty- 
fifth  day  of  September,  1884,  the  plaintiff's  decedent  came  to 
the  station  of  the  defendant,  called  Phcenix  Mills,  in  the  early 
morning,  for  the  purpose  of  taking  u  train  to  the  neighboring 
village  of  Oneonta.  There  was  a  platform  in  front  of  the  sta- 
tion, the  southern  end  of  which  was  used  for  freight,  and  was 
two  or  three  feet  higher  than  the  northern  end,  which  was 
used  more  especially  for  passengers.  The  passenger  portion 
of  the  platform  was  only  about  one  foot  above  the  ground,  and 
communication  between  the  upper  and  lower  platforms  was 
had  by  steps  leading  from  one  to  the  other.  The  top  of  the 
freight  platform  was  four  and  one  half  feet  higher  than  the 
rails  of  the  defendant's  road.  At  the  north  end  of  the  freight 
platform,  the  distance  between  it  and  a  car  as  it  would  pass 
along  the  track  would  be  six  inches.  At  the  center  of  the 
freight  platform  it  would  be  four  inches,  and  the  same  dis- 
tance at  the  south  end.  The  plaintiffs'  decedent,  upon  hear- 
ing the  whistle  of  a  train  approaching  from  the  north  on  its 
way  towards  Oneonta,  got  up  and  stood  on  the  passenger  por- 
tion of  the  platform  awaiting  its  arrival,  and  when  it  came 
within  a  short  distance  of  the  station,  the  conductor  stepped 
out  on  the  platform  of  the  rear  passenger-car,  and  asked  plain- 
tiffs' decedent  if  he  was  going,  and  added,  '^  if  you  are,  jump 
on."  There  were  but  two  witnesses  sworn  on  the  part  of  the 
plaintiffs  in  regard  to  the  rate  at  which  the  train  was  moving 
when  this  direction  was  given  by  the  conductor.  One  of  them 
says  the  train  was  moving  at  that  time  six  or  eight  miles  an 
hour.  The  other,  who  was  the  engineer  of  the  train,  stated 
that  it  was  going  from  four  to  six  miles  an  hour.  When  the 
conductor  directed  the  deceased  to  jump  on,  he  was  standing 
on  the  passenger  platform,  three  or  four  feet  north  of  the  steps 
connecting  with  the  freight  platform,  and  he  started  to  jump 
on  the  front  platform  of  the  passenger-car  while  it  was  thus  in 
motion.  He  was  caught  in  some  shape,  as  the  witnesses  say, 
without  being  able  to  describe  exactly  how,  and  rolled  along 
the  station  platform  with  his  head  and  shoulders  above  it. 
His  body  was  caught  about  the  hips.  The  train  was  stopped, 
and  he  was  taken  out,  and  died  within  a  short  time. 

From  this  evidence,  it  is  quite  plain  that  the  train  was  in 
comparatively  rapid  motion  at  the  time  when  the  deceased 
made  his  attempt  to  board  it.  I  say  comparatively  rapid 
motion,  meaning  by  that  a  motion  that  was  rapid  when  tak* 
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ing  into  consideration  that  a  man  was  attempting  to  board  a 
train  thus  moving.  There  can  be  no  doubt  that  the  train  wa» 
moving  at  least  from  four  to  six  miles  an  hour.  The  engineer 
thus  fixes  it,  and  being  a  witness  for  the  plaintiffs,  and  not  in 
the  defendant's  employ  at  the  time  he  was  sworn,  it  may  be- 
assumed  that  he  did  not  put  the  speed  any  greater  than  in 
fact  it  was. 

The  deceased  was  a  man  in  the  full  vigor  of  life,  presum- 
ably of  ordinary  judgment,  at  least  up  to  the  average  of  man- 
kind, and  he  was  at  a  familiar  station,  and  about  to  take  a 
train  to  go  to  a  neighboring  village  a  few  miles  distant.  It 
was  the  duty  of  the  railroad  company  (having  advertised  sa 
to  do)  to  stop  its  trains  at  the  station  in  question,  and  to  give 
ample  time  to  all  persons  desirous  of  getting  on  or  leaving 
trains  at  that  station  to  do  so. 

The  important  question  which  arises  is,  Does  a  man  who  is 
8ui  juris,  and  in  the  full  possession  of  his  faculties,  with 
nothing  to  disturb  his  judgment,  act  with  ordinary  care  in 
endeavoring  to  board  a  train  moving  at  the  rate  of  from  four 
to  six  miles  an  hour?  It  seems  to  me  there  can  be  but  one 
answer  to  such  a  question.  That  it  is  a  dangerous,  a  most 
hazardous  attempt,  must  be  the  common  judgment  of  all 
men.  Persons  are  taught,  from  their  earliest  youth,  the  great 
danger  attending  upon  an  attempt  to  board  or  leave  a  train 
while  it  is  in  motion,  and  no  person  of  mature  years  and 
judgment  but  has  the  knowledge  that  such  an  attempt  is  dan* 
gerous  in  the  highest  degree. 

It  is  substantially  admitted  in  this  case  that  it  would  have 
been  negligence  on  the  part  of  the  deceased  to  have  made  the 
attempt,  had  it  not  been  for  the  request,  or  what  is  termed 
the  direction,  of  the  conductor,  to  him  to  get  on.  It  may  be 
assumed  that  this  direction  implied  a  notice  to  the  deceased 
that  the  train  would  not  stop  at  that  station,  and  that  unless 
he  attempted  to  get  on  while  the  car  was  thus  in  motion,  he 
would  be  left  at  the  station  and  compelled  to  take  another 
and  a  later  train.  It  may  be  assumed  that,  in  giving  this 
direction  and  failing  to  stop  the  train,  the  company  was 
chargeable  with  negligence,  and  yet  it  counts  for  nothing  as 
a  justification  or  excuse  for  the  conduct  of  the  deceased  in 
attempting  to  board  a  train  under  such  circumstances. 

There  may,  undoubtedly,  be  cases  in  which  an  attempt  to 
get  on  or  off  a  moving  train  would  not  be  regarded  as  negli- 
gence, as  matter  of  law,  and  where  the  question  of  negligence 
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upon  all  the  facts  of  the  case  should  be  submitted  to  the  jury. 
One  such  case  was  that  of  Filer  v.  New  York  Central  R,  R. 
Co,,  49  N.  Y.  47;  10  Am.  Rep.  827.  There  the  plaintiff  re- 
ceived the  injuries  complained  of  in  attempting  to  get  off  the 
cars  while  they  were  in  motion,  making  very  slow  progress. 
The  plaintiff,  who  was  a  woman,  was  directed  by  the  brake- 
man  on  the  car  to  get  off,  and  there  was  evidence  upon  which 
the  jury  might  have  found  that  she  was  told  by  him  that 
they  would  not  stop  or  move  more  slowly  to  enable  her  to  do 
so.  The  name  of  the  station  had  been  called,  and  the  speed 
of  the  train  had  been  greatly  reduced,  so  much  so,  that  bag- 
gage had  been  taken  from  the  baggage-car  and  removed  by 
the  porter,  and  one  man,  who  was  supposed  to  be  a  little 
lame,  had  gotten  off  safely.  Allen,  J.,  in  delivering  the 
opinion  of  this  court,  said:  '^  She  was  put  to  her  choice,  with- 
out any  fault  of  hers,  whether  to  obey  the  advice  and  sugges- 
tion of  the  defendant's  servant,  and  follow  the  example  of  the 
man  who  had  preceded  her,  or  to  remain  on  the  cars  and  be 
carried  beyond  the  place  of  her  destination,  and  away  from 
her  friends;  and  it  was  a  proper  question  for  the  jury, 
whether  this  was  or  was  not,  under  the  circumstances,  an  act 
of  ordinary  care  and  prudence."  The  learned  judge,  con- 
tinuing, said:  ^'Had  the  cars  been  going  at  a  rapid  rate,  the 
plaintiff  must  have  known  that  she  would  be  injured  in  leap- 
ing from  them,  and  the  attempt  to  leave  the  cars,  under  such 
circumstances,  even  at  the  instance  of  a  railway  servant, 
would  have  been  a  wanton  and  reckless  act,  and  no  recovery 
could  be  had  against  the  defendant." 

In  Morrison  v.  Erie  Ry  Co.,  56  N.  Y.  802,  it  was  held  that 
the  question  whether  a  person  has  been  guilty  of  contributory 
negligence  in  attempting  to  alight  from  a  car  while  it  is  in 
motion  is  not  in  every  case  a  question  of  fact  for  a  jury;  that 
when  the  facts  are  undisputed,  the  question  of  contributory 
negligence  may  become  one  of  law.  In  that  case,  the  plaintiff, 
Buing  by  guardian,  was  about  twelve  years  of  age,  and  the 
train  when  it  approached  the  station  slowed  up.  It  had 
passed  the  platform,  and  while  still  in  motion,  the  plaintiff's 
father  took  her  under  his  arm  and  stepped  from  the  car  and 
fell,  and  she  was  injured.  Folger,  J.,  delivering  the  opinion 
of  the  court,  said:  ''Can  it  be  said  that  a  person  of  ordinary 
prudence  and  care  would  have  swung  himself  from  a  car  in 
motion  down  to  the  ground  in  the  dark,  laden  with  the  weight 
of  a  child  twelve  years  old,  having  but  one  hand  and  one  arm 
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to  aid  himself  with,  when  there  was  no  other  danger  to  be 
avoided  by  meeting  this,  and  no  incentive  to  the  act  other  than 
the  inconvenience  of  being  carried  by  his  place  of  abode,  and 
with  a  full  apprehension  of  the  danger  he  was  about  to  run? 
I  think  not,  and  I  am  of  the  opinion  that  it  is  so  clear  that 
the  law  and  the  court  should  have  given  the  answer  without 
calling  in  the  aid  of  a  jury."  See  also  PhiUips  v.  Renaselatr 
and  Saratoga  R.  R,  Co.,  49  N.  Y.  177;  Solomon  v.  Manfiattan 
Ry  Co,,  103  Id.  437;  57  Am.  Rep.  760. 

In  the  last  cited  case,  Andrews,  J.,  says:  *' Negligence,  no 
doubt,  is  usually  a  question  of  fact  of  which  the  jury  must  in- 
quire, but  the  inference  of  negligence  in  a  given  case  may  be  so 
clear  and  convincing  that  the  judge  may  direct  a  verdict.  The 
conclusion  that  it  is  prima  facie  dangerous  to  alight  from  a  mov- 
ing train  is  founded  on  our  general  knowledge  and  common 
experience;  and  it  is  akin  to  the  conclusion  now  generally 
accepted,  that  it  is  in  law  a  dangerous,  and  therefore  negli- 
gent act,  unless  explained  and  justified  by  special  circum- 
stances, to  attempt  to  cross  a  railroad  track  without  looking 
for  approaching  trains.  In  boarding  a  moving  train,  there  is 
generally  less  excuse  than  in  alighting  from  one.  The  party 
attempting  it  is  not  often  under  the  same  stress  of  circum- 
stances as  frequently  happens  in  the  former  case.  He  may 
be  compelled  to  wait  for  another  train,  but  this  is  an  incon- 
venience merely,  which  does  not  justify  exposing  himself  to 

hazard If  men  will  take  hazards,  they  must  bear  the 

consequences  of  their  own  rashness,  and  it  is  no  just  reason 
for  visiting  the  consequences  upon  another  that  his  negligence 
oo-operated  in  producing  the  result."  We  think  that  the  facta 
in  this  case  are  so  overwhelming  in  their  nature  that  no  rea- 
sonable judgment  can  be  formed  as  to  the  act  of  the  deceased 
in  attempting  to  jump  upon  this  moving  train  other  than  that 
it  was  dangerous  and  reckless,  and  that  the  injury  resulting 
therefrom  was  contributed  to  by  him. 

We  do  not  regard  it  as  of  the  slightest  importance,  under 
the  circumstances  of  this  case,  that  the  conductor  of  the  train 
notified  the  deceased  to  jump  on.  That  notification  certainly 
cannot  be  interpreted  to  mean  more  than  that  the  train  would 
not  stop  or  go  slower  than  it  was  then  going,  and  that  if  the 
deceased  wanted  to  take  it  he  must  jump  on  at  that  moment 
That  does  not  alter  the  highly  dangerous  nature  of  the  act 
itself.  The  deceased  was  in  absolute  safety  at  the  time  the 
direction  was  given.    It  created  no  emergency  which  called 
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tor  the  exercise  of  immediate  judgment  in  the  choice  between 
two  dangers.  It  was  a  simple  question  of  possible  inconvenience 
of  taking  a  later  train,  or  reaching  his  destination  by  some 
other  conveyance,  and  it  afforded  not  the  slightest  justifica- 
tion or  excuse  for  attempting  to  board  a  train  moving  at  that 
rate  of  speed,  and  when  he  did  it  he  did  it  at  his  own  risk. 

We  think  the  plaintiff,  upon  this  state  of  facts,  should  have 
been  nonsuited. 

For  these  reasons  the  judgments  of  the  courts  below  should 
be  reversed,  and  a  new  trial  granted,  costs  to  abide  the  event. 

From  the  FoRBaoma  OronoM  Judge  Danvobth  dissented.  With  re* 
■pect  to  the  facts,  he  disagreed  with  his  brethren.  While  the  witnesses 
estimated  the  rate  of  speed  at  which  they  thought  the  train  was  moring, 
they  also  described  its  morements,  the  speed  at  which  it  had  been  previoosly 
mnning  before  reaching  the  station,  and  the  distance  ran  before  the  train 
finally  stopped.  The  jndge  regarded  it  as  a  question  for  the  jury,  under  all 
the  testimony,  to  determine  whether  the  train  was  moving  as  rapidly  as  the 
witnesses  estimated.  He  also  considered  the  direction  of  the  conductor  a 
very  material  circumstance,  and  that  it,  the  age  and  activity  of  the  deceased, 
and  all  the  other  attendant  circumstances,  should  have  been  submitted  to 
the  jury,  and  they  permitted  therefrom  to  determine  whether  the  deceased 
bad  been  guilty  of  such  neglect  as  the  defendant  could  successfully  urge  in 
its  exoneration.  The  substance  of  the  dissenting  opinion  is  apparent  from 
the  following  extracts  therefrom:  — 

"The  appellant  relies  upon  the  single  fact  that  the  train  was  in  motion; 
that»  as  appears  from  the  cases  referred  to^  is  not  enough  to  exonerate  the 
defendant.  Those  decisions  show  that  an  intending  passenger  may  attempt 
to  board  a  moving  train,  and  if  injured  in  doing  so^  may  still  recover;  that 
18^  the  act  is  not  negligent  of  itself.  The  speed  of  the  train  is  in  all  cases  to 
be  considered;  but  this  should  be  done  in  connection  with  the  conduct  of  the 
train  servants,  and  the  age  and  activity  of  the  traveler,  before  his  action 
upon  the  occasion  in  question  can  be  characterized:  Eppendor/y.  B,  C.  Jk  N, 
R.  /?.,  69  N.  Y.  195;  25  Am.  Rep.  171;  FOer  v.  N.  T,  C.  R.  R.,  49  N.  Y.  47; 
10  Am.  Rep.  327;  Burrmotr.  Erie  R,  R,,  63N.  Y.  656;  Biekeyv,  B.JbL.R.  R. 
Co.,  14  Allen,  429." 

**  Observers  are  competent  witnesses;  but  few  are  able  to  say  with  even 
tolerable  accuracy  the  rate  of  speed  at  which  a  train  at  any  given  moment  is 
moving.  In  this  case,  their  attention  was  not  directed  to  it,  and  the  weight 
of  their  testimony  was  to  be  determined.  The  court  cannot  say  from  it  that 
the  train  was,  as  a  fact,  moving  at  a  given  rate.  A  jury  might  say  the  speed 
was  less  than  four  miles  an  hour,  as  much  less  as  the  circumstances  alluded 
to  might  indicate  to  them,  and  not  necessarily  faster  than  one  might  walk. 
The  deceased  was  a  young  man,  and,  so  far  as  appears,  with  the  active  habits 
of  that  age.  He  stood  upon  the  platform  of  the  station  mentally  prepared  to 
take  the  train,  with  every  reason  to  expect  that  it  would  stop  as  usuaL  It 
cannot  be  said,  as  matter  of  law,  that  a  man  of  ordinary  prudence  would 
not  have  yielded  to  the  direction  of  the  conductor;  nor  can  it  be  said  that  to 
him,  in  view  of  the  circumstances,  the  train  was  moving  at  a  palpably  dan- 
gerous rate.  He  did  not  attempt  to  board  the  train  by  reason  of  his  own  im- 
patience, but  upon  the  invitation  of  defendant's  servant.   It  is  to  be  considered 
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whether  thia  direction  of  the  oondiictor  was  not  only  a  praetieal 
of  his  belief  that  the  Btep  might  be  taken  in  safety,  bnt  also  as  a  ■troog  ex- 
pression of  his  opinion  that  the  movement  of  the  train  was  slow,  and  within 
the  bounds  of  safety.  All  these  things  might  properly  lead  a  jury  to  tiw 
reasonable  beUef  that  to  the  decedent  the  train  did  appear  to  be  num^g 
slowly,  and  moreover,  that  it  was,  in  fact,  brought  to  such  a  point  aa  oolj 
prevented  complete  inertness  or  stoppage,  —  a  resource  of  engineers  to  mnM. 
the  necessity  of  overcoming  the  vU  inertia  of  a  heavy  train  at  rest.  At  aaj 
rate,  the  defendant  ought  not  to  be  permitted  to  assert  that  the  intestate  did 
not  exercise  what  now  it  seems  would  have  been  better  judgment  in  Him  oa»> 
dition  in  which  he  was  placed  by  its  acts.  That  he  did  not  act  pradantly 
should  not  be  adjudged  as  matter  of  law,  nor  can  a  court  say  to  what  «z- 
tent  his  action  was  governed  by  what  might  reasonably  be  inferred  from  thai 
of  the  conductor." 

NxoLiOENcs  IN  Alioktino  fbom  A  MoviNO  Tbadv:  See  Craven  ▼•  Ctm- 
tral  Padjie  B,  R,  Co.^  72  Cal  345.  Whether  it  be  an  act  of  negligence  for  a 
passenger  to  attempt  to  alight  from  a  moving  train  is  ordinarily  a  q[aestiQB 
of  fact,  to  be  determined  by  the  jury  from  all  the  circumstances  of  tha 
ease:  Raben  v.  Central  R,  R.  Co.,  74  lowa,  732.  And  so  as  to  the  act  «f 
boarding  a  street-oar  when  in  motion:  Stager  ▼•  RaUwap  Co,,  119  Fa.  8i.  7Ql 
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Aixuduit  LusuftANGB  PouoT,  OoiraTRuanoN  of. — ApolioywaaiHiiadbj 
which  the  person  insured  was  indemnified  from  loss  by  aoddent^  in  a 
certain  sum  per  week,  "  against  loss  of  time  not  exceeding  twentynBg 
ooDsecutive  weeks  from  the  happening  of  snch  accident  and  injury  as 
■hall,  independently  of  all  other  causes,  immediately  and  whoUj  dia> 
able  and  prevent  him  from  the  prosecution  of  any  and  every  kind  of 
business  by  reason  of  bodily  injuries,  •  .  •  .  through  external,  violent^ 
and  aocidental  means;  or  in  the  event  of  death,  occasioned  by  bodily  in- 
juries received  as  aforesaid,  when  resulting  within  ninety  days  from  the 

happening  thereof,  and  in  such  event  only  will  pay  the  sum  of 1 

provided,  always,  that  this  insurance  shall  not  extend  to  any  bodfly  i^ 
jury  of  which  there  shall  be  no  external  and  visible  sign  upon  the  body 
of  the  insured,  nor  to  any  death  or  disability  which  may  have  beea 
caused  by  hernia,  bodily  infirmities,  nor  by  the  taking  of  poison,  con- 
tact with  poisonous  substances,  or  inhaling  of  gas,  or  by  any  surgical 
operation  or  medical  treatment;  nor  to  any  cause  except  where  the  in* 
jury  is  the  approximate  and  sole  cause  of  the  disability  or  death.**  The 
assured  was  found  dead  in  his  room,  and  it  was  evident  that  his  death 
had  been  caused  by  breathing  illuminating  gas,  and  there  were  no  ex* 
temal  or  visible  signs  of  injury  upon  his  body.  The  judge,  however, 
found  as  a  fact  that  the  death  was  occasioned  by  accidental  means.  It 
was  held  that  this  death  was  one  against  which  the  decedent  was  in« 
sured  by  the  terms  of  the  policy  above  set  forth;  and  that  the  proviso  in 
the  policy,  by  which  the  insurer  exempted  himself  from  liability  for  any 
bodily  injury  of  which  there  should  be  no  external  and  visible  sign  upiB 
the  body,  clearly  had  reference  only  to  the  weekly  claim  for 
and  not  to  an  injury  raanlting  in  the  death  of  the 
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.Ajt  Aoczdemt  is  thb  Hafpenino  of  an  Event  without  the  aid  or  tho  d»- 
aign  of  the  person  injured,  and  which  is  unforeseen. 

FoLiciEs  OF  Insurance,  CoNarBucnoN  of.  —  Policies  of  insuranoe  are  to  be 
liberally  interpreted,  and  conditions  therein  must  be  oonstmed  Btrictly 
against  those  for  whose  benefit  they  are  reserved.  In  their  construc- 
tion, their  words  should  be  taken  in  that  sense  to  which  the  apparent 
object  and  intention  of  the  parties  limit  them,  and  which  is  to  be  gath- 
ered from  the  surrounding  clauses,  and  from  all  parts  of  the  instrument. 

Xh  Inteefbetino  Words  in  a  Contract  of  which  there  is  an  uncertainty, 
whether  they  were  used  in  an  enlarged  or  restricted  sense,  thatconstmo- 
tion  should  be  adopted  wkich  is  most  beneficial  to  the  covenantee. 

IVBITRANOE  POLICIES.  —  DeATH  BT  EXTERNAL  AND  VIOLENT  MeANS*  within 

the  meaning  of  an  insurance  policy,  may  be  occasioned  by  the  breathing 
of  illuminating  gas.  That  gas  in  the  atmosphere  as  an  external  cause  is 
ft  violent  agency  in  the  sense  that  it  may  work  upon  the  assured  so  as 
to  cause  his  death,  and  his  death  from  such  cause  must  therefore  be  re- 
guded  as  an  accident  proceeding  from  an  external  and  violent  agency. 

Action  upon  an  accident  policy  of  insurance.  Judgment 
-mm  entered  for  the  defendant  in  the  trial  court,  but  was  re- 
^▼ersed  on  appeal  to  the  general  term, 

LouU  Manhallj  for  the  appellant. 

WiUiam  8.  Andrews^  for  the  respondent. 

Obay,  J.  This  record  contains  no  other  evidence  or  proofs 
than  are  embodied  in  a  paper  entitled  '^statement  of  facts 
and  stipulation  of  attorneys,"  which  was  submitted  by  the 
counsel  to  the  trial  judge.  Upon. this  stipulation,  the  trial 
judge  found,  among  others,  the  following  as  facts:  ^' That  on 
December  8,  1884,  and  during  the  continuance  of  the  said  cer- 
tificate or  policy  of  insurance,  the  said  Matthew  L.  Paul  died; 
that  at  the  time  of  his  death  he  was  stopping  as  a  guest  at  the 
Sturtevant  House  in  New  York  City;  that  he  went  to  his  room 
in  said  hotel  between  ten  and  eleven  o'clock,  p.  m.,  of  Decem- 
ber 2,  1884;  that  at  some  time  after  he  went  to  his  room  the 
gas  therein  became  turned  on;  that  about  two  o'clock  of  De- 
cember 8, 1884,  the  said  Paul  was  found  dead  in  his  bed;  that 
the  room  was  tightly  closed,  and  the  atmosphere  therein  was 
filled  with  illuminating  gas;  that  the  said  Paul  lay  on  his  bed 
like  a  man  asleep,  without  any  outward  indications  that  he 
was  dead,  and  without  any  external  or  visible  signs  of  injury 
upon  his  body;  that  the  death  of  said  Paul  was  caused  by  his 
breathing  the  atmosphere  of  said  room,  full,  as  aforesaid,  of 
illuminating  gas."  And  the  judge  also  found  as  a  fact,  "that 
the  death  of  said  Paul  was  occasioned  by  accidental  means." 
The  defendant  resists  a  recovery  upon  the  policy  of  insurance 
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on  the  ground  that  the  deceased  came  to  bis  death  by  the  in- 
haling of  gas,  within  the  meaning  of  the  policy,  and  fiom  such 
a  canse  of  death  no  right  of  action  arises. 

The  sole  question  presented  therefore  is  as  to  the  proper  in- 
terpretation of  the  policy  of  insurance  issued  to  the  plaintiff's 
intestate.  By  its  provisions  the  person  insured  is  indemnified 
in  a  certain  sum  per  week,  '^against  loss  of  time  not  exceeding 
twenty-six  consecutive  weeks  from  the  happening  of  such  ac- 
cident and  injury  as  shall,  independently  of  all  other  causes^ 
immediately  and  wholly  disable  and  prevent  him  from  the 
prosecution  of  any  and  every  kind  of  business  by  reason  of 
bodily  injuries,  ....  through  external,  violent, and  accidental 
means;  or  in  the  event  of  death,  occasioned  by  bodily  injuries 
received  as  aforesaid,  when  resulting  within  ninety  days  from 
the  happening  thereof,  and  in  such  event  only,  will  pay  the  sum 
of  three  thousand  dollars;  ....  provided,  always,  that  this 
insurance  shall  not  extend  to  any  bodily  injury  of  which  thero 
shall  be  no  external  and  visible  sign  upon  the  body  of  the  in- 
sured, ....  nor  to  any  death  or  disability  which  may  have 
been  caused  ....  by  hernia,  bodily  infirmities,  ....  nor 
by  the  taking  of  poison,  contact  with  poisonous  substanoea,  or 
inhaling  of  gas,  or  by  any  surgical  operation  or  medical  treat- 
ment; nor  to  any  case  except  where  the  injury  is  the  prox- 
imate and  sole  cause  of  the  disability  or  death."  With 
great  ingenuity  and  ability  the  counsel  for  the  litigants  have 
argued  in  support  of  their  respective  positions:  the  one  that 
Paul's  death  was  the  result  of  an  accidental  cause,  which  was 
covered  by  the  fair  and  reasonable  interpretation  of  this  policy- 
and  the  other,  that  by  language  clear  and  unambiguous,  which 
leaves  no  office  for  interpretation  to  perform,  such  death  was 
expressly  excepted  in  the  instrument  of  insurance. 

A  caroful  consideration  of  this  instrument,  and  of  the  scope 
and  design  of  its  provisions,  leads  us  to  the  conclusion  thai 
the  appellant  must  fail  in  its  contention.  At  the  foundation 
lie  the  facts,  conceded  and  found,  that  thero  was  a  death 
caused  by  accidental  means,  and  that  the  accidental  means 
were  the  decedent's  *'  breathing  the  atmosphere  of  the  room 
full  of  illuminating  gas."  The  absence  of  any  external  and 
visible  sign  upon  the  body  of  the  insured  presents  no  embar- 
rassment. We  do  not  understand  the  conditions  of  this  agree* 
ment  to  require  such  a  sign  as  a  prerequisite  to  the  right  of 
recovery  in  case  of  death.  We  consider  that  point  of  constmc- 
tion  to  have  been  covered  by  the  decision  of  this  court  in  Mai- 
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lory  V.  Travelers*  Ins.  Co,y  47  N.  Y.  52;  7  Am.  Rep.  410.  In 
that  case  the  body  of  the  deceased  was  found  in  a  pond.  The 
policy  was  one  embracing  causes  only,  where  the  death  was 
caused  by  an  injury  received  from  an  accident,  and  contained 
this  clause:  '^Provided,  always,  that  no  claim  shall  be  made 
under  this  policy  by  the  insured  in  respect  of  any  injury,  un- 
less the  same  shall  be  caused  by  some  outward  and  visible 
naeans.*'  Grover,  J.,  delivering  the  opinion  of  the  court,  held: 
"  The  construction  put  upon  the  contract  in  the  charge  was 
correct.  That  construction  was  that  the  terms  'outward 
and  visible  means'  applied  only  to  injuries  not  causing  death 
in  three  months,  but  to  such  only  as  entitled  the  deceased  to 
certain  sums  from  the  company  during  their  continuance,  as 
provided  by  the  policy." 

In  the  present  policy,  the  proviso  that  the  insurance  shall 
not  extend  to  any  bodily  injury  of  which  there  shall  be  no 
external  and  visible  sign  upon  the  body  of  the  injured  clearly 
lias  reference  to  a  claim  made  under  it  for  the  weekly  indem- 
nity. Such  a  provision,  obviously,  was  designed  as  a  proper 
precaution  to  guard  the  company  against  a  liability  upon  a 
fraudulent  claim  by  the  insured  for  indemnity  for  bodily  in- 
juries, of  which  the  only  evidence  might  be  the  word  of  the 
person.  This  policy,  like  any  other  contract  between  parties, 
is  to  be  construed,  not  merely  by  the  letter,  but  by  the  spirit. 
We  must  read  it  in  connection  with  the  whole  subject-matter  to 
which  it  relates,  and  give  to  language  its  ordinary  and  natural 
meaning.  If,  then,  the  intention  of  the  parties  becomes  mani- 
fest, such  intention  must  prevail.  Now,  what  was  the  case  here 
of  these  parties?  The  deceased  desired  to  secure  a  pecuniary 
indemnity  against  accidents  which  would  disable  him  from 
the  prosecution  of  his  business,  or  which  would  result  in  his 
death;  and  in  consideration  of  what  he  pays,  the  company 
agrees  to  so  indemnify  him,  but  limits  its  liability  to  cases  of 
pure  accident,  happening  through  external  and  violent  agen- 
cies, and  not  made  possible  by  the  exposure  of  the  individual 
to  the  action  of  the  elements  of  weather;  to  wars  or  popular 
tumults;  to  the  dangers  of  certain  occupations  mentioned;  to 
the  results  of  engaging  in  certain  sports  or  adventures,  or  of 
his  misconduct  or  unlawful  act.  It  excludes  injuries  and 
death  resulting  from  intentional  or  suicidal  acts,  or  from  vol- 
untary and  conscious  and  unnecessary  exposure  to  perils  and 
risks.  It  excludes  injuries  resulting  from  constitutional  in- 
firmities and  disease  in  any  form,  and  death  or  disabilities 
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which  result  from  medical  or  surgical  treatment;  from  the 
taking  of  poison,  and  from  the  contact  with  poisonous  sub- 
stances. But  in  expressing  its  intention  not  to  be  liable  for 
death  from  "  inhaling  of  gas,"  the  company  can  only  be  un- 
derstood to  mean  a  voluntary  and  intelligent  act  by  the  in- 
sured, and  not  an  involuntary  and  unconscious  act.  Read  in 
that  sense  and  in  the  light  of  the  context,  these  words  must  be 
interpreted  as  having  reference  to  medical  or  surgical  treat- 
ment, in  which,  ex  vi  termini^  would  be  included  the  dentist's 
work,  or  to  a  suicidal  purpose.  Of  course  the  deceased  must 
have,  in  a  certain  sense,  inhaled  gas;  but  in  view  of  the  find- 
ing that  the  death  was  caused  by  accidental  means,  the  proper 
meaning  of  words  compels,  as  does  the  logic  of  the  thing,  the 
conclusion  that  there  was  not  that  voluntary  or  conscious  act 
necessarily  involved  in  the  process  of  inhaling.  An  accident 
is  the  happening  of  an  event  without  the  aid  and  the  design 
of  the  person,  and  which  is  unforeseen.  The  finding  itself 
defines  the  cause  of  death  as  the  breathing  of  the  atmosphere 
of  the  room  full  of  illuminating  gas.  To  inhale  gas  requires 
an  act  of  volition  on  the  person's  part  before  the  danger  is 
incurred.  Poison  may  be  taken  by  mistake,  or  poieonoos 
substances  may  be  inadvertently  touched;  but  whatever  the 
motive  of  the  insured,  his  act  precedes  either  fact. 

I  agree  with  the  counsel  of  the  respondent  in  his  suggestioQ 
that  if  the  exception  is  to  cover  all  cases  where  death  is  caused 
by  the  presence  of  gas,  there  would  be  no  reason  for  using  the 
word  ''  inhale."  If  the  policy  had  said  that  it  was  not  to  ex- 
tend to  any  death  caused  wholly  or  in  part  by  gas,  it  would 
have  expressed  precisely  what  the  appellant  now  says  is  meant 
by  the  present  phrase,  and  there  could  have  been  no  room  for 
doubt  or  mistake.  Policies  of  insurance  are  to  be  liberally 
construed,  and,  as  in  all  contracts,  conditions  are  to  be  con- 
strued strictly  against  those  for  whose  benefit  they  are  reserved: 
CaUin  v.  Springfield  Ins.  Co,f  1  Sum.  440.  In  their  construc- 
tion, their  words  should  be  taken  in  that  sense  to  which 
the  apparent  object  and  intention  of  the  parties  limit  them, 
and  which  is  to  be  gathered  from  the  surrounding  clauses  and 
fit)m  all  the  parts  of  the  instrument:  Yeaton  v*  Fry,  6  Cranch, 
335;  White  v.  Hudson  River  Ins.  Co.,  15  How.  Pr.  288;  Hoffman 
V.  ^tna  etc.  Co.,  32  N.  Y.  405;  88  Am.  Dec.  337.  It  is  an 
accepted  canon  of  interpretation,  that  if  there  is  any  uncer- 
tainty as  to  whether  given  words  were  used  in  an  enlarged  or 
restricted  sense,  that  construction  should  be  adopted 
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b  IB  most  beneficial  to  the  covenantee:  Doe  v.  Dizon^9  East,  15; 
e  Marvin  v.  StoTie^  2  Cow.  806.  To  hold  that  the  death  of  plain- 
ly tifiTs  intestate  was  caused  by  the  inhaling  of  gas,  within  the 
T)  meaning  of  this  policy,  would  be  to  construe  its  terms  con- 
trary to  the  usual  import  of  language,  and  in  fact,  to  hold, 
i  against  the  finding,  that  the  death  was  not  accidental. 
1  As  to  the  point  raised  by  the  appellant,  that  the  death  was 

not  caused  by  external  and  violent  means  within  the  meaning 
y  of  the  policy,  we  think  it  a  sufficient  answer  that  the  gas  in 
the  atmosphere,  as  an  external  cause,  was  a  violent  agency, 
ii  in  the  sense  that  it  worked  upon  the  intestate  so  as  to  cause 
r  his  death.  That  a  death  is  the  result  of  accident,  or  is  un« 
^  natural,  imports  an  external  and  violent  agency  as  the  cause. 
r.  The  cases  collated  on  the  respondent's  brief  sufficiently  estab- 
^  lish  that  as  a  proposition:  Trew  v.  R^y  etc.  Co.j  7  Jur.,  N.  S., 
s  878;  Seynolds  v.  Accident  etc.  Co.y  22  L;  J.,  N.  S.,  820;  Mc- 
y  GUnchey  v.  FideKty  &  C.  Co.,  80  Me.  251;  6  Am.  St.  Rep.  190. 
I  The  case  of  HiU  v.  Hartford  etc.  Co.,  22  Hun,  187,  cited  by 
^  appellant,  was  that  of  a  physician's  death  from  drinking  by 
I  mistake  water  from  a  goblet  in  which  was  some  poison.  It 
f  was  held,  by  a  divided  court,  that  the  injury  was  not  effected 
through  external  and  violent  means,  within  the  meaning  of 
fdmilar  provisions  of  a  policy.  We  cannot  approve  of  the  rea- 
.  floning  of  the  court,  and  agree  with  the  general  term  opinion 
I       in  this  case,  that  the  rule  there  laid  down  was  too  strict. 

In  McQlinchey  v.  Fidelity  &  C.  Co.,  80  Me.  251,  6  Am.  St. 
Rep.  190,  the  supreme  court  of  Maine  held  similar  views  of 
oonstruction  of  an  accident  policy,  and  rest,  among  other  au- 
thorities, upon  the  general  term  opinion  in  this  case. 

The  order  of  the  general  term  should  be  affirmed,  and  judg- 
ment absolute  should  be  ordered  in  favor  of  the  plaintiff,  un- 
der the  defendant's  stipulation. 

What  is  Dbath  bt  Accidental  Means.  —  Inaurance  against  injary  or 
death,  caused  by  accidental  means,  frequently  involves  the  inquiry,  What  is 
«n  "  accident  **  within  the  meaning  of  the  policy?  Worcester  defines  "  acci- 
dent **  to  be  "  an  event  proceeding  from  an  unknown  cause,  or  happening  with- 
out the  design  of  the  agent ":  Worcester's  Diet.,  tit.  Accident.  Webster's  defi- 
nition is:  "An  event  that  takes  place  without  one's  foresight  or  expectation; 
an  event  which  proceeds  from  an  unknown  cause,  or  is  an  unusual  effect  of  a 
known  cause,  and  therefore  not  expected":  Webster's  Diet.,  tit  Accident* 
This  latter  definition  has  been  frequently  approved  in  actions  on  accident  poll* 
cies:  North  American  L.  A  A.  Ivs.  Co.  v.  Burroughs^  69  Pa.  St.  43,  51;  8  Am. 
Rep.  212,  216;  ScJineider  v.  ProvidetU  L,  Ins.  Co.,  24  Wis.  28,  30;  1  Am.  Rep. 
157,  158;  Jiipley  v.  Railway  Pasttengers*  Ins.  Co.,  2  Bigelow's  L.  &  A.  Ins.  Reps. 
738.   Gray,  J. ,  in  the  principal  case,  says  that ' '  an  accident  is  the  happening  of 
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an  event  without  the  aid  and  the  design  of  the  peraon,  and  ^wliicli  is 

seen  ";  while  in  McOlindiey  v.  Fidelity  and  Casualty  Co.,  80  Me.  251,  6 

St.  Rep.  190,  the  court  say:  "  The  definition  of '  accident  *  generally 

to  is  an  event  happening  without  any  human  agency,  or,  if 

through  human  agency,  an  event  which,  under  the  circnmBtanees,  ia 

and  not  expected  to  the  person  to  whom  it  happens.*'    In  Barry  t.  CTritrf 

States  Mutual  Accident  Ast^n,  23  Fed.  Rep.  712,  714^  Dyer,  D.  J.,  in  cfcsr^ 

ging  the  jury,  said:  "Was  there  anything  accidental,  unforeseen,  inTohi- 

tary,  unexpected  in  the  act  of  jumping,  from  the  time  the  deceased  left  tbt 

platform  until  he  alighted  on  the  ground?    The  term  '  accident '  is  here  mask 

in  its  ordinary,  popular  sense,  and  in  that  sense  it  means  '  happeoiag  Ij 

chance,  unexpectedly;  taking  place  not  according  to  the  nsual  eavrssdt 

things,*  or  not  as  expected.     In  other  words,  if  a  result  is  such  as  fioflssi 

from  ordinary  meaus,  voluntarily  employed,  in  a  not  unusnal  or  uni 

way,  then,  I  suppose,  it  cannot  be  called  a  result  effected  by 

means.     But  if  in  the  act  which  precedes  the  injury,  something  anfc 

unexpected,  unusual  occurs,  which  produces  the  injury,  then  the  injniy 

.  resulted  from  the  accident,  or  through  accidental  means."    F 

bum,  0.  J.,  says:  "It  is  difficult  to  define  the  term  'accident,'  aa  used  in  a 

policy  of  this  nature,  so  as  to  draw  with  perfect  accuracy  a  boondaxy  law 

between  injury  or  death  from  accident,  and  injury  or  death  from  utniil 

causes,  such  as  shall  be  of  universal  application.     At  the  same  time,  ve  nsf 

safely  assume  that  in  the  term  'accident,'  as  so  used,  some  violence^  csss- 

alty,  or  vis  majcr  is  necessarily  involved.    We  cannot  think  that  iliifit^ 

produced  by  the  action  of  a  known  cause,  can  be  considered  as  aoddsnid. 

Thus  disease  or  death,  engendered  by  exposure  to  heat,  cold«  damm  tiis 

vicissitudes  of  climate,  or  atmospherio  influences,  cannot,  we  think*  ptopaify 

be  said  to  be  accidental,  unless,  at  all  events,  the  exposure  is  itself  brooglft 

about  by  circumstances  which  may  give  it  the  character  of  accident ":  iffis- 

dair  v.  Maritime  Passengers'  Assur,  Co.,  3  £1.  &  K  478;  30  L.  J.  Q.  R  77;  7 

Jur.,  K.  S.,  367;  4  L.  T.  15;  9  Week.  Rep.  342. 

The  foregoing  serve  to  indicate  with  reasonable  certainty  the  TtM^aww^y  ^ 
"  accident  "or  "  accidental  '*;  yet  it  must  be  remembered  that  the  policy  may 
show  by  its  terms  and  conditions  that  the  parties  have  used  the  wotd  ia  a 
special  or  peculiar  sense.     It  has  been  held,  in  accordance  with  the  abofa, 
that  where  a  person,  insured  against  "any  personal  injury  from  or  by  rea- 
son or  in  consequence  of  any  accident  which  should  happen  to  him  npon  aay 
ocean,  sea,  river,  or  lake,'*  while  on  board  his  ship  was  sunstruck,  from  tbt 
effects  of  which  he  died,  his  death  could  not  be  said  to  have  arisen  from  ac- 
cident, within  the  meaning  of  the  policy:  Sinclair  v.  Maritime  Pmrnnjen* 
Assur.  Co.,  3  EL  &  K  478;  30  L.  J.  Q.  R  77;  7  Jur.,  N.  S.,  367;  4  L.  T.  Ifi; 
9  Week.  Rep.  342.     So  where  a  person  insured  against  death  or  injury,  **  by 
violent  and  accidental  means,"  was  injured  internally  by  jumping  in  great 
haste  from  a  railroad  car  at  a  station,  and  running  a  considerable  distancs, 
but  which  action  was  not  necessary  to  his  safety,  but  was  voluntarily  under> 
taken  to  effect  an  important  object  which  required  haste,  it  was  held  thai 
the  injury  was  not  by  "accidental  means":  Southard  v.  Failway 
Assur,  Co.,  34  Conn.  574;  and  in  an  action  on  a  policy  which  insured 
death  caused  by  external,  violent,  and  accidental  means,  whore  the  daaftk 
was  alleged  to  have  occurred  by  reason  of  the  rupture  of  a  blood-vessel,  sus- 
tained while  exercising  with  Indian  clubs,  the  jury  were  instructed  by  Dyer, 
D.  J.,  that  if  the  insured  used  the  clubs  in  the  ordinary  way,  and  withoat 
the  interference  of  any  unusual  circumstance,  the  injury  was  not  aocidentslt 
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.  gj>  Imt  if  thore  ooenrred  any  onforeMen,  aoddental,  or  inTolniitary  movement  of 
ffLii  ^®  body,  which,  in  connection  with  the  use  of  the  dnhe,  brought  aboat  the 
^  ^  injnry,  then  each  means  Were  accidental,  and  within  the  terma  of  the  policy: 
^'7  -^cCartii^  T.  Traveler^  Ins,  Co.,  8  Bisa.  3C2;  and  in  Barry  t.  United  8taU§ 
^  Mutual  Acddeni  Aaa\  23  Fed.  Rep.  712,  where  the  insured  came  to  his 
death  by  an  injury  sustained  by  ▼olnntarily  jumping  from  a  platform  to  the 
ground,  the  same  judge  charged  the  jury  to  the  same  effect,  as  follows:  "I 
instruct  you  that  if  Dr.  Barry  jumped  from  the  platform  and  alighted  on  the 
ground  in  the  way  he  intended  to  do,  and  nothing  unforeseen,  unexpected, 
or  involuntary  occurred  changing  or  affecting  the  downward  movement  of 
his  body,  as  he  expected  or  would  naturally  expect  such  a  movement  to  be 
made,  or  causing  him  to  strike  the  ground  in  any  different  way  or  position 
from  that  which  he  anticipated,  or  would  naturally  anticipate,  then  any 
resulting  injury  wss  not  effected  through  any  accid^tal  means.  But  if,  in 
jumping  or  alighting  on  the  ground,  there  occurred  from  any  catise  any  unfore- 
seen or  involuntary  movement^  turn,  strain,  or  wrenching  of  the  body,  which 
brought  about  the  alleged  injury,  or  if  there  occurred  any  unforeseen  cir- 
cumstance which  interfered  with  or  changed  such  a  downward  movement  as 
he  expected  to  make,  or  as  it  would  be  natural  to  expect  under  such  circum* 
S(tanoes,  and  as  caused  him  to  alight  on  the  ground  in  a  different  position  or 
way  from  that  which  he  intended  or  expected,  and  injury  thereby  resulted, 
then  the  injury  would  not  be  attributed  to  accidental  means." 

In  some  cases,  there  is  little  difficulty  in  holding  that  death  was  aoci* 
dentaL  Thus  where  the  insured,  while  traveling  by  rail,  during  a  stoppage 
of  the  train  on  a  bridge,  went  to  the  front  platform  of  the  coach  in  which  he 
was  riding,  and  stepped  off,  and  through  a  hole  in  the  floor  of  the  bridge, 
causing  lus  death,  it  was  held  that  his  death  was  caused  by  an  accident: 
Burkhard  v.  Tranden'  /lu.  Co.^  102  Pa.  St.  262;  48  Am.  Rep.  205;  and  where 
»  traveler  by  railway,  while  adeep  and  unconscious,  involuntarily  arose  and 
walked  to  the  platform  of  the  car,  and  fell  therefrom  and  was  injured,  it  was 
held  not  a  case  of  " voluntary  exposure,*'  ''design,"  or  ''self-inflicted  in- 
jury," within  the  meaning  of  conditions  exempting  the  company  from  lia- 
bility: Sdieiderer  v.  TraveUrt'  Ina.  Co.,  58  Wis.  13;  46  Am.  Rep.  618.  Again, 
where  the  insured  came  to  his  death  by  the  handle  of  a  pitchfork  slipping 
through  his  hands  and  striking  him  in  the  bowels,  or  by  straining  the  ab- 
dominal muscles,  while  he  was  pitching  hay,  producing  peritoneal  inflamma- 
tion, it  was  also  held  that  death  was  caused  by  an  "accident,"  within  the 
meaning  of  the  policy:  North  American  L.AA,  /i».  Co.  v.  Burrotighs,  69 Pa. 
St.  43;  8  Am.  Rep.  212.  So  where,  while  the  insured  was  driving  upon  a 
public  street,  his  horse  became  frightened  at  an  unsightly  object,  and  ran 
away,  without  upsetting  the  carriage,  or  coming  in  contact  with  anything, 
and  was  at  length  brought  under  control,  but  the  insured  was  apparently 
greatly  endangered  at  the  time,  and  suffered  so  severely,  either  from  fright 
or  strain  caused  by  his  physical  exertion  in  restraining  the  horse,  that  he 
died  within  an  hour  afterwards,  his  death  was  caused  "by  bodily  injuries 
effected  through  external,  violent,  and  accidental  means":  MeOlinclity  v. 
Fidelity  and  Casualty  Co,,  80  Me.  251;  6  Am.  St.  Rep.  190;  and  a  similar 
ruling  was  made  where  the  insured  came  to  his  death  by  the  infliction,  with- 
out intention  on  his  part,  of  a  putrid  animal  substance  upon  a  portion  of  his 
body,  causing  a  malignant  pustule:  Baeon  v.  United  States  Mutual  Accident 
Aas*n,  44  Hun,  599;  and  the  same  is  true  where  death  occurs  by  taking  poi- 
son by  mistake:  Hill  v.  Hartford  Accident  Ins.  Co.,  22  Id.  187,  180  (over- 
ruled in  the  principal  case  on  another  point);  PoUoek  T.  UmUtd  Staim  MiMmal 
AcddetUAm^n,  102  Pa.  St  230;  48  Am.  Rep.  204. 
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Again,  where  a  person  was  insnred  against  *'  personal  injury  caosed  by  any 
aoddent"  resulting  in  death,  it  was  held  that  if  a  woand  received  by  th» 
insnred,  being  prodnoed  by  an  accident,  did  not  canse  death,  bat  did  canae 
him  to  fall  into  the  water,  where  he  was  drowned,  then  the  death  was  acci- 
dental: Malhry  ▼.  Travelog  /ns.  Co.,  4tl  N.  Y.  52;  7  Am.  Rep.  410;  and 
where  a  person  insured  against  **  any  personal  injury  caotfed  by  accidental* 
external,  and  visible  means,**  the  direct  effBct  of  which  shoold  ocoasiott 
death,  died  from  drowning  in  the  waters  of  a  brook  while  in  an  epileptic  fit, 
the  injury  from  which  he  died  was  a  risk  covered  by  the  policy:  Wmt/pfor  v. 
Aeeideni  Ins.  Co.,  L.  R.  6  Q.  B.  D.  42;  50  L.  J.  Q.  B.  292;  43  L.  T.  459:  21> 
Week.  Rep.  116;  and  see  also,  on  the  point  that  death  by  drowning  is  death 
caused  by  accident,  Trew  v.  Railway  Pfisaenrjers*  Astmr.  Co.,  6  HurL  &  N.  839; 
30  L.  J.  Ex.  317;  7  Jur.,  N.  8.,  878;  4  L.  T.  833;  0  Week.  Rep.  671;  ReynoliU 
V.  AcadenUU  Ins.  Co.,  22  L.  T.  82.);  IS  Week.  Rep.  1141. 

It  seems  that  a  person  waylaid  and  killed  by  robbers  dies  from  'Sriolent  and 
accidental  means,"  within  a  policy  of  accident  insurance:  Ripleg  v.  Railway 
Passenffera*  fns.  Co.,  2  Bigelow's  L.  &  A.  Ins.  Reps.  738;  affirmed  on  another 
point  in  16  Wsll.  336;  but  a  recovery  in  such  a  case  may  bs  prevented  by  a 
proviso  in  the  policy:  HntdicraJVs  Eh^r  ▼.  Travelers*  Ins.  Ca,  Sup.  Ct.  Ky., 
decided  May,  1888.  So,  aUo,  a  policy  of  insurance  against  "  bodily  injuriee, 
effected  through  external,  accideutal,  and  violent  means/'  nccasiooing  deaU» 
or  complete  disability,  covers  a  death  by  hanging  one's  self  while  insane,  al- 
though the  policy  provided  that  ''this  insurance  shall  not  extend  to  death 
or  disability  which  may  have  been  caused  wholly  or  in  part  by  bodily  infirm- 
ities or  disease,  or  by  suicide  or  self-inflicted  injuries  ":  AcMeni  Ins.  Co.  t. 
Crandall,  120  U.  S.  527;  but  where  an  accident  policy  provided  that  no 
claim  should  be  made  under  it  where  the  death  of  the  insured  was  caused  by 
"intentional  injuries  inflicted  by  the  insured  or  any  other  person,**  it  waa 
held  that  the  court  erred  in  instructing  the  jury  that  if  the  insured  was  mur^ 
dered,  the  means  used  were  '*  accidental  **  as  to  him,  and  plaintiff  would  ba 
entitled  to  recover:  Travelers*  Ins.  Co.  v.  McConbey,  127  Id.  661,  667.  It  may 
be  remarked  in  this  connection,  that  where  it  appears  that  a  violent  death 
was  either  the  result  of  accidental  injuries  or  of  a  suicidal  act  of  the  da- 
ceased,  the  presumption  of  law  is  against  the  latter:  MaUorff  v.  Travdoit 
Ins.  Co.,  47  K.  Y.  52;  7  Am.  Rep.  410;  Travelers*  Ins.  Co.  v.  McComkeif,  mprtL 

The  negligence  or  carelessness  of  the  insured  is  no  defense  to  an  action  on 
a  policy  of  insurance  against  accidents:  Providenre  L.  Ins.  etc  Co.  v.  Mariim, 
82  Md.  310;  Schneider  v.  Provident  L.  Ins.  Co.,  24  Wis.  28;  1  Am.  Rep.  157. 

AooiDENT,  What  is:  See  Wahask  etc  R.  R.  Co.  v.  Locbe,  112  Ind.  404;  ^ 
Am.  St  Rep.  193,  and  cases  collected  in  note  208. 

TXRMS  OF  AOCIDKNT  InsUBANCB  PoLIGT  SHOULD  BB  LlBBBALLT  IkTBE- 

PBBTXD  in  favor  of  assured.  And  where  the  terms  of  an  accident  policy 
require  proof  that  death  was  caused  "  by  bo<lily  injuries  effected  through  ex- 
ternal, violent,  and  accidental  means,"  recovery  may  be  had,  although  death 
was  produced  by  a  ruptured  blood-vessel  about  the  heart,  caused  either  by 
fright  or  resulting  from  extraordinary  mental  or  physical  exertion  put  forth 
by  the  deceased  to  save  himself  from  injury  when  in  imminent  peril  brought 
about  by  accident:  McOUnchey  v.  FideUty  and  Casualty  Co.,  80  Me.  251;  6 
Am.  St  Rep.  190,  and  see  note  195. 

In  Ck)N8TBUIN0  W&ITTBII  COMTRAOT,  EVBBT  WOSD  SHOULD^  IV  POBBEBU; 

be  given  its  appropriate  and  proper  force  and  cfibot^  in  noh  mannur  that  aa 
part  d  the  contrast  ahaU  be  iasabotoal:  OkHsmm  t.  Aolt  /ml  €k^  16  Or. 
884. 
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[112  nbw  tobk,  a7.l 

OmATunovs  F&OMnui  oaitiiot  bb  Ektobged  bt  Aonoir,  however  worthy 
the  object  intended  to  be  promoted. 

SUBBORIPTION  WHBREBT  THB  SUBflGBIBBBS  AOBBB  TO  PaT  A  CBRTAIN  SuM 
TO  THB  Tb17STXB8  OF  A  CHUBOH,  TO  BB  USBD  TO  BXBOHABOB  A   MOBT- 

OAOB  THBRBON,  reciting  a  nominal  considerationy  which  in  fact  waa 
not  paid,  is  a  mere  gratoitoaa  pronuae,  not  enforceable  by  action,  unleas 
the  tnuteee  aamune  tome  dnty  or  obligation  on  their  part»  other  than 
the  duty  to  apply  the  money,  if  paid,  to  the  object  contemplated  by  the 


Refsrxnob  under  the  Btatnte  to  determine  whether  any  lia- 
bility arose  under  a  subeciiption  paper  in  the  following  words: 
^'  We,  the  undersigned,  severally  promise  and  agree  to  and 
with  the  trustees  of  the  First  Presbyterian  Church  in  this 
city  of  Albany,  in  consideration  of  one  dollar  to  each  of  us  in 
hand  paid,  and  the  agreement  of  each  other  in  this  contract 
contained,  to  pay  on  or  before  three  years  from  the  date  hereof 
to  said  trustees  the  sum  set  opposite  to  our  respective  names, 
but  on  the  express  condition,  and  not  otherwise,  that  the  sum 
of  forty-five  thousand  dollars  in  the  aggregate  shall  be  sub- 
•cribed  and  paid  in  for  the  purpose  hereinafter  stated;  and  if 
within  one  year  from  this  date  said  sum  shall  not  be  sub- 
scribed or  paid  in  for  such  purpose,  then  this  agreement  to 
be  null  and  of  no  e£fect.  The  purpose  of  this  subscription  is 
to  pay  ofif  the  mortgage  debt  of  forty-five  thousand  dollars,  now 
a  lien  on  the  church  edifice  of  said  church,  and  the  subscrip- 
tion or  contribution  for  that  purpose  must  equal  that  sum  in 
the  aggregate  to  make  this  agreement  binding.  Dated  May 
18, 1884."  The  referee  reported  in  favor  of  the  plaintiflf,  and  a 
judgment  was  entered  in  conformity  to  his  report.  This  judg- 
ment was  reversed  on  appeal  to  the  general  term,  and  a  new 
trial  ordered. 

Matthew  Haley  for  the  appellant. 
Walter  E.  Wardy  for  the  respondent. 

Andrews,  J.  It  is,  we  think,  an  insuperable  objection  to 
the  maintenance  of  this  action,  that  there  was  no  valid  consid- 
eration to  uphold  the  subscription  of  the  defendants'  intestate. 
It  is,  of  course,  unquestionable  that  no  action  can  be  main- 
tained to  enforce  a  gratuitous  promise,  however  worthy  the 
object  intended  to  be  promoted.  The  performance  of  such  a 
promise  rests  wholly  on  the  will  of  the  person  making  it.    He 
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can  refuse  to  perform,  and  his  legal  right  to  do  so  cannot  be 
disputed,  although  his  refusal  may  disappoint  reasonable  ex- 
pectations, or  may  not  be  justified  in  the  forum  of  conscience. 
By  the  terms  of  the  subscription  paper,  the  subscribers  prom- 
ise and  agree  to  and  with  the  trustees  of  the  First  Presbyterian 
Church  of  Albany,  to  pay  to  said  trustees,  within  three  years 
from  its  date,  the  sums  severally  subscribed  by  them,  for  the 
purpose  of  paying  off  ^'  the  mortgage  debt  of  forty-five  thou- 
sand dollars  on  the  church  edifice,"  upon  the  condition  that 
the  whole  sum  shall  be  subscribed  or  paid  in  within  one  year. 
It  recites  a  consideration,  viz., ''  in  consideration  of  one  dollar 
to  each  of  us  [subscribers]  in  hand  paid,  and  the  agreement 
of  each  other  in  this  contract  contained.'^    It  was  shown  that 
the  one  dollar  recited  to  have  been  paid  was  not  in  fact  paid, 
and  the  fact  that  the  promise  of  each  subscriber  was  made  by 
reason  of  and  in  reliance  upon  similar  promises  by  the  others 
constitutes  no  consideration  as  between  the  corporation  for 
whose  benefit  the  promise  was  made  and  the  promisors.     The 
recital  of  a  consideration  paid  does  not  preclude  the  promisor 
from  disputing  the  fact  in  a  case  like  this,  nor  does  the  state- 
ment of  a  particular  consideration,  which  on  its  face  is  insuffi- 
cient to  support  a  promise,  give  it  any  validity,  although  the 
fact  recited  may  be  true. 

It  has  sometimes  been  supposed  that  when  several  persons 
promise  to  contribute  to  a  common  object  desired  by  all, 
the  promise  of  each  may  be  a  good  consideration  for  the 
promise  of  others,  and  this  although  the  object  in  view  is  one 
in  which  the  promisors  have  no  pecuniary  or  legal  interestf 
and  the  performance  of  the  promise  by  one  of  the  promisors 
would  not  in  a  legal  sense  be  beneficial  to  the  others.  This 
seems  to  have  been  the  view  of  the  chancellor  as  expressed  in 
Stewart  v.  Hamilton  College^  2  Denio,  417,  when  it  was  before 
the  court  of  errors,  and  dicta  of  judges  will  be  found  to  the 
same  effect  in  other  cases:  Trustees  etc.  v.  Steteon^  5  Pick.  508; 
Watkins  v.  Eamea,  9  Cush.  537.  But  the  doctrine  of  the  chan- 
cellor,  as  we  understand,  was  overruled  when  the  Hamilton 
College  case,  1  N.  Y.  581,  came  before  this  court,  as  have  been 
also  the  dicta  in  the  Massachusetts  cases  by  the  court  in  that 
state,  in  the  recent  case  of  Cottage  Street  Methodist  Episcopal 
Church  V.  KendaUy  121  Mass.  528.  The  doctrine  seen^  to  us 
unsound  in  principle.  It  proceeds  on  the  assumption  that  a 
stranger  both  to  the  consideration  and  the  promise,  and  whose 
only  relation  to  the  transaction  is  that  of  donee  of  an  execa- 
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tory  gift,  may  sue  to  enforce  the  payment  of  the  gratuity  for 
the  reason  that  there  has  been  a  bi*each  of  contract  between 
the  several  promisors  and  a  failure  to  carry  out  as  between 
themselves  their  mutual  engagement.  It  is  in  no  proper  sense 
^  case  of  mutual  promises,  as  between  the  plaintiff  and  de- 
fendant 

In  the  disposition  of  this  case,  we  must,  therefore,  reject  the 
•consideration  recited  in  the  subscription  paper  as  ground  for 
supporting  the  promise  of  the  defendant's  intestate,  the  money 
^consideration,  because  it  had  no  basis  in  fact,  and  the  mutual 
promise  between  the  subscribers,  because  there  is  no  privity 
of  contract  between  the  plaintiff  and  the  promisors.  Some 
consideration  must  therefore  be  found  other  than  that  ex- 
pressly stated  in  the  subscription  paper,  in  order  to  sustain 
the  action.  It  is  urged  that  a  consideration  may  be  found  in 
the  efforts  of  the  trustees  of  the  plaintiff  during  the  year,  and 
the  time  and  labor  expended  by  them  during  that  time,  to 
secure  subscriptions  in  order  to  fulfill  the  condition  upon  which 
the  liability  of  the  subscribers  depended.  There  is  no  doubt 
that  labor  and  services  rendered  by  one  party  at  the  request  of 
another  constitute  a  good  consideration  for  a  promise  made 
by  the  latter  to  the  former,  based  on  the  rendition  of  the  ser- 
vice. But  the  plaintiff  encounters  the  difficulty  that  there  ib 
no  evidence,  express  or  implied,  on  the  face  of  the  subscrip- 
tion paper,  nor  any  evidence  outside  of  it,  that  the  corporation 
or  its  trustees  did,  or  undertook  to  do,  anything  upon  the  in- 
vitation or  request  of  the  subscribers.  Nor  is  there  any  evi- 
dence that  the  trustees  of  the  plaintiff,  as  representatives  of 
the  corporation,  in  fact  did  anything  in  their  corporate  capa- 
city, or  otherwise  than  as  individuals,  interested  in  promoting 
the  general  object  in  view. 

Leaving  out  of  the  subscription  paper  the  affirmative  state- 
ment of  the  consideration  (which,  for  reasons  stated,  may  be 
rejected),  it  stands  as  a  naked  promise  of  the  subscribers  to 
pay  the  several  amounts  subscribed  by  them  for  the  purpose 
of  paying  the  mortgage  on  the  church  property  upon  a  con- 
dition precedent  limiting  their  liability.  Neither  the  church 
nor  the  trustees  promise  to  do  anything,  nor  are  they  re- 
quested to  do  anything,  nor  can  such  a  request  be  implied. 
It  was  held  in  Hamilton  College  v.  Stewart^  1  N.  Y.  581,  that 
no  such  request  could  be  implied  from  the  terms  of  the  sub- 
scription in  that  case,  in  which  the  ground  for  such  an  impli- 
cation was,  to  say  the  least,  as  strong  as  in  this  case.     It  may 
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be  assumed  from  the  fact  that  the  subscriptions  were  to  be 
paid  to  the  trustees  of  the  church  for  the  purpose  of  paying 
the  mortgage,  that  it  was  understood  that  the  trustees  were 
to  make  the  payment  out  of  the  moneys  received.  But  the 
duty  to  make  such  payment,  in  case  they  accepted  the  money, 
would  arise  out  of  their  duty  as  trustees.  This  duty  would 
arise  upon  the  receipt  of  the  money,  although  they  had  no 
antecedent  knowledge  of  the  subscription.  They  did  not  as- 
sume even  this  obligation  by  the  terms  of  the  subscription^ 
and  the  fact  that  the  trustees  applied  money,  paid  on  sub- 
scriptions, upon  the  mortgage  debt,  did  not  constitute  a  con- 
sideration for  the  promise  of  the  defendant's  intestate.  We 
are  unable  to  distinguish  this  case  in  principle  from  Hamilton 
College  v.  Stewart^  1  N.  Y.  581.  There  is  nothing  that  can  be 
urged  to  sustain  this  subscription,  that  could  not,  with  equal 
force,  have  been  urged  to  sustain  the  subscription  in  that  case. 
In  both,  the  promise  was  to  the  trustees  of  the  respective  coi^ 
porations.  In  each  case  the  defendant  had  paid  part  of  his  . 
subscription  and  resisted  the  balance.  In  both,  part  of  the 
subscription  had  been  collected  and  applied  by  the  trustees 
to  the  purpose  specified.  lu  the  Hamilton  College  case 
(which  in  that  respect  is  unlike  the  present  one),  it  appeared 
that  the  trustees  had  incurred  expense  in  employing  agents  to 
procure  subscriptions  to  make  up  the  required  amount,  and  it 
was  shown,  also,  that  professors  had  been  employed  upon  the 
strength  of  the  fund  subscribed.  That  case  has  not  been 
overruled,  but  has  been  frequently  cited  with  approval  in  the 
courts  of  this  and  other  states.  The  cases  of  Barnes  v.  Perine^ 
12  N.  Y.  18,  and  Roberta  v.  Cobb,  103  Id.  600,  are  not  in  con- 
flict with  that  decision.  There  is,  we  suppose,  no  doubt  that 
a  subscription  invalid  at  the  time  for  want  of  consideratioa 
may  be  made  valid  and  binding  by  a  consideration  arising 
subsequently  between  the  subscribers  and  the  church  or  cor- 
poration for  whose  benefit  it  is  made.  Both  of  the  cases  cited, 
as  we  understand  them,  were  supported  on  this  principle. 
There  was,  as  was  held  by  the  court  in  each  of  these  cases,  a 
subsequent  request  by  the  subscriber  to  the  promisee  to  go  on 
and  render  service  or  incur  liabilities  on  the  faith  of  the  sub- 
scription, which  request  was  complied  with,  and  services  were 
rendered  or  liabilities  incurred  pursuant  thereto.  It  was  as  if 
the  request  was  made  at  the  very  time  of  the  subscription,  fol* 
lowed  by  performance  of  the  request  by  the  promisor.  Judge 
Allen,  in  his  opinion  in  Barnes  v.  Ferine,  supra^  said:  ^'The 
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request  and  promise  were,  to  every  legal  effect,  simnltaneous"; 
and  he  expressly  disclaims  any  intention  to  interfere  with  the 
decision  in  the  Hamilton  College  case.  In  the  present  case  it 
was  shown  that  individual  trustees  were  active  in  procuring 
suhscriptions.  But,  as  has  been  said,  they  acted  as  individ- 
uals, and  not  in  their  official  capacity.  They  were  deeply 
interested,  as  was  Mr.  Crook,  in  the  success  of  the  effort  to 
pay  the  debt  on  the  church,  and  they  acted  in  unison.  But 
what  the  trustees  did  was  not  prompted  by  any  request  from 
Mr.  Cropk.  They  were  co-laborers  in  promoting  a  common 
object.  We  can  but  regret  that  the  intention  of  the  intestate 
in  respect  to  a  matter  in  which  he  was  deeply  interested,  and 
whose  interest  was  manifested  up  to  the  very  time  of  his 
death,  is  thwarted  by  the  conclusion  we  have  reached.  But 
we  think  there  is  no  alternative,  and  that  the  order  should  be 
affirmed.  

Ebection  of  Cbubch  Edifice  13  Sufficiskt  CoNsn>EBATioN  to  aaiboriM 
recovery  on  a  subscription  made  for  the  purpose  of  such  erection:  McDonald 
T.  Oray,  11  Iowa,  508;  69  Am.  Dec  609.  And  when  a  person  Bubecribed 
toward  the  payment  of  a  debt  due  for  the  building  of  a  church,  and  the 
trustees  borrowed  money  to  pay  the  debt  on  the  faith  of  the  subscription,  it 
was  held  that  the  subscriber  was  bound:  Trustees  v.  Oarvey,  53  lU.  401; 
6  Am.  Rep.  51.  And  see  Philomath  College  v.  Ilariless,  6  Or.  158;  25  Am. 
Rep.  510.  But  where  one  executed  his  note  to  the  trustees  of  a  church, 
as  a  donation  to  enable  them  to  buy  a  bell,  and  died  before  the  bell  was 
ordered,  it  was  held  that  the  note  could  not  be  enforced,  although  the  bell 
afterward  ordered:  PraU  v.  Trustees  etc,,  93  lU.  475;  34  Am.  Bep.  187. 


Hopper  v.  Sage. 
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CoRpOBATS  Stock.  —  Dividends  Belong  to  thb  Ownxr  of  thb  Stock  at 
THB  TlMB  ThXT  arb  DECLARED,  although  they  are  made  payable  at  a 
future  date.  This  rule  cannot  be  displaced  or  overcome  by  evidence 
showing  a  usage  of  the  stock  exchange  to  the  contrary. 

UsAOB  AND  Custom  cannot  be  Proved  to  Contra venb  a  Ritlb  of  Law, 
or  to  alter  or  contradict  tho  express  or  implied  terms  of  a  contract  free 
from  ambiguity,  nor  to  make  the  legal  rights  or  liabilities  of  the  parties 
to  a  contract  other  than  they  are  by  the  terms  thereof. 

Action  for  damages  for  alleged  breach  of  contract.    The 
contract  was  as  follows:  — 

**A.  3099.  New  York,  May  23, 1878. 

**Por  value  received,  the  bearer  may  deliver  to  me  on  one 
day's  notice,  except  last  day,  when  notice  is  not  required, 
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five  hundred  shares  of  the  common  stock  of  the  Chicago  and 

Northwestern  Railway  Company,  at  forty-nine  per  cent,  and 

then,  in  thirty  days  from  date,  the  undersigned  is  entitled  to 

all  dividends  or  extra  dividends  declared  during  that  time. 

"Expires  1:3-4  o'clock,  p.m. 

'^Russell  Sage." 

The  company  referred  to  in  this  contract  on  May  16,  1878, 
declared  a  dividend  of  three  per  cent  on  its  capital  stock,  pay- 
able on  the  27th  of  June,  1878.  It  was  admitted  that  at  the 
time,  while  the  contract  was  in  force,  there  was  a  rule  of  the 
Stock  Exchange  of  New  York  as  follows:  '^On  the  day  of 
the  closing  of  the  transfer-books  of  any  stock  for  a  dividend, 
transactions  in  such  stock  for  cash  shall  be  'dividend  on,'  up  to 
the  time  officially  designated  for  the  closing  of  the  books;  all 
transactions  other  than  for  cash  shall  be  'dividend  off'  after 
after  a  quarter-past  two  o'clock,  p.  m.,  or  after  the  closing  of 
the  books,  should  they  close  before  that  hour."  It  was  further 
admitted  that  in  conformity  to  the  above  rule  the  stock  of  the 
above-named  company  was,  on  June  18, 1878,  quoted  and  dealt 
in  upon  the  Stock  Exchange  '^dividend  off."  Before  1:30, 
p.  M.,  of  June  22,  1878,  the  plaintiff's  testator  tendered  to  the 
defendant  five  hundred  shares  of  stock,  demanding  therefor 
forty-nine  dollars  per  share,  but  the  defendant  refused  to  re- 
ceive and  pay  for  the  stock  at  any  rate  greater  than  forty- 
six  dollars  per  share.  This  sum  the  decedent  refused  to  take, 
and  declared  to  the  defendant  that  he  should  hold  him  for  the 
difference  between  forty-nine  dollars  and  forty-six  dollars 
per  share.  The  refusal  of  the  defendant  was  based  upon 
the  theory  that  he  was  entitled  to  the  dividend  which  had 
been  declared  on  the  stock  on  the  16th  of  May.  Verdict  was 
ordered  to  be  entered  for  the  plaintiff  for  the  amount  claimed, 
together  with  interest. 

Henry  S,  Bennett^  for  the  appellant. 

S,  JoneSy  for  the  respondent. 

Peceham,  J.  The  only  question  in  this  case  is  as  to  whether 
the  defendant  was  entitled  to  insist  upon  his  claim  to  the  divi- 
dend on  the  common  stock  of  the  railway  which  had  been 
declared  on  the  16th  of  Hay,  and  was  payable  on  the  27th  of 
June,  1878.  It  has  been  held  a  number  of  times  in  this  court 
that  when  a  dividend  is  declared  it  belongs  to  the  owner  of  the 
stock  at  that  time,  but  that  until  such  declaration  the  profits 
form  part  of  the  assets,  and  an  assignment  by  a  stockholder 
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before  each  declaration  carriee  with  it  his  proportional  Bhare 
of  the  asBets,  including  all  undeclared  dividends.  This  is  so  in 
regard  to  dividends  declared,  but  which  are  payable  at  a  future 
time,  and  such  dividends  belong  to  the  owner  of  the  stock  when 
declared.  The  declaration  of  the  dividend  is  in  legal  contem- 
plation a  separation  of  the  amount  thereof  from  the  assets  of 
the  corporation,  which  holds  such  amoimt  thereafter  as  the 
trustee  of  the  stockholder  at  the  time  of  the  declaration  of  the 
dividend.  In  the  absence,  therefore,  of  any  provision  in  a 
contract  of  sale  and  purchase  of  stock,  outside  of  and  not  sub- 
ject to  the  rules  of  the  Stock  Exchange,  the  law  declares  that 
such  a  contract  gives  the  dividends  to  the  owner  of  the  shareB 
when  the  dividends  were  declared.  This  rule  was  announced 
in  Boardman  v.  Lake  Shore  etc.  B?y  Co.j  84  N.  Y.  167;  Jermain 
T.  Lahb  Shore  etc.  Ry  Co.^  91  Id.  488,  492;  and  in  Matter  of 
Kemochan,  104  Id.  618. 

On  looking  at  the  contract  in  question,  it  is  seen  that  the 
parties  did  make  some  provision  as  to  dividends,  and  it  waa 
agreed  that  the  defendant  was  to  be  entitled  to  all  dividends 
or  extra  dividends  declared  during  the  time  of  its  running,  that 
is,  for  thirty  days  from  the  date  thereof,  which  was  May  23, 
1878.  But  that  provifiion  did  not  include  the  case  of  a 
dividend  which  had  already  been  declared,  and  as  to  that 
dividend  the  contract  was  silent,  and  the  law  itself  fixes  the 
ownership  thereof  just  the  same  as  if  it  were  thus  provided 
in  BO  many  words  in  the  contract.  To  overcome  this  result, 
the  counsel  for  the  defendant  endeavored  in  many  and  various 
ways  to  show  that,  by  usage  of  the  Stock  Exchange,  a  person 
situated  as  was  the  defendant  with  reference  to  this  stock  and 
under  precisely  the  same  liability  as  the  defendant,  under  the 
contract  in  question,  was  entitled  to  the  dividend  which  had 
been  declared,  and  which  each  party  to  this  action  now  claims. 
All  the  various  offerB  to  prove  facts,  and  all  the  various  ques- 
tions asked  of  different  witnesses,  had  this  one  result  for  their 
object,  which  was  to  change  the  law  on  the  subject  by  reason 
of  this  custom  or  usage  claimed  to  be  prevalent  on  the  New 
York  Stock  Exchange.  * 

We  think  the  learned  trial  judge  correctly  refused  to  per- 
mit evidence  of  this  nature  to  be  given.  Usage  and  custom 
cannot  be  proved  to  contravene  a  rule  of  law,  or  to  alter  or 
contradict  the  express  or  implied  terms  of  a  contract  free 
from  ambiguity,  or  to  make  the  legal  rights  or  liabilities  of 
the  pariieB  to  a  contract  other  than  they  are  by  the  terms 
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thereof.  When  the  terms  of  a  contract  are  clear,  nnambiga- 
ous,  and  valid,  they  must  prevail,  and  no  evidence  of  custom 
or  usage  can  be  permitted  to  change  them:  Markham  v.  Jau^ 
don,  41  N.  Y.  236;  Bradley  v.  Wheder,  44  Id.  495;  Baker  v. 
Drake,  66  Id.  518;  28  Am.  Bep.  80;  Cclgaie  v.  Penn.  Co.,  31 
Hun.  297-299. 

In  Walls  V.  Bailey,  49  N.  Y.  464, 10  Am.  Rep.  407,  evidence 
was  held  proper  of  the  existence  of  a  custom  among  plasterers, 
in  Buflfalo,  as  to  the  particular  manner  of  measuring  the  num- 
ber of  square  yards  plastered.  It  was  admitted  because,  as 
the  court  said,  the  contract  for  the  payment  for  the  work  done 
was  not  so  plain  in  its  terms  as  that  there  could  be  but  one 
conclusion  as  to  the  mode  of  measurement  by  which  the  num- 
ber of  square  yards  could  be  arrived  at.  Usage,  it  was  said, 
was  to  be  considered  as  entering  into  and  forming  a*part  of 
a  contract,  when  the  usage  was  reasonable,  uniform,  well  set- 
tled, not  in  opposition  to  fixed  rules  of  law,  and  not  in  contra- 
diction of  the  terms  of  the  contract. 

The  evidence  offered  in  this  case  would  have  been  incon- 
sistent with  the  rules  of  law,  and  would  have  contradicted  the 
plain  terms  and  legal  effect  of  the  contract.  This  is  not  a  case 
where,  by  the  terms  of  the  contract  made  between  members  of 
the  Stock  Exchange,  its  rules  and  regulations  are  to  control 
in  its  interpretation  and  obligations.  Nor  was  it  made  under 
such  circumstances  that  those  rules  and  regulations  could  have 
any  legal  effect.  The  contract  was  made  at  the  office  of  the 
defendant,  and  by  a  broker  for  plaintiff's  decedent,  who  as  to 
this  contract,  at  all  events,  was  not  acting  as  a  member  of  the 
Stock  Exchange,  and,  so  far  as  the  case  shows,  he  was  not  a 
member  thereof. 

Upon  the  question  of  damages,  the  proof  was  uncontradicted 
that  at  the  time  of  the  tender  of  the  stock,  when  the  defend- 
ant should  have  paid  the  plaintiff's  decedent  forty-nine  dol- 
lars a  share  for  the  stock,  in  compliance  with  his  agreement, 
the  stock  was  selling  at  forty-six  dollars  per  share,  and  that 
was  its  market  value. 

There  was  no  error  committed  on  the  trial,  and  the  judg- 
ment entered  upon  the  verdict  for  the  plaintiff  should  be  af- 
firmed, with  costs.  

Funds  or  Corpo&atiok  abs  to  bb  Distributbd  among  Thosb  who  «r» 
its  stockholders  at  the  time  when  the  dividend  is  declared,  no  matter  when 
Bach  funds  aooraed:  Ooodtrin  ▼.  ffardy,  67  Me.  143;  99  Am.  Deo.  7d8|  an4 
note  762. 
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DinDDTM  oir  Pboebbsd  Stock:  HazeUme  r,  Be^cut  eie,  B,  R,  Co.,  79 
Me.  411;  1  Am.  St  Rep.  830. 

Custom  ob  Usaob  to  be  Lioal  and  Valid  mast  not  be  in  oppoeitioa 
to  positiTe  law:  Dkthnmm  y.  Oay,  7  Allen,  29;  83  Am.  Deo.  666,  and  note 
664.  And  to  permit  usage  to  govern  and  modify  the  law  in  relation  to  the 
stealings  of  parties,  it  most  be  uniform,  oertain,  and  sufficiently  notorious  to 
warrant  the  legal  presumption  that  the  parties  contracted  witii  reference  to 
it:  CUaen^  Bank  y.  Oraffim,  31  Md.  507;  1  Am.  Rep.  66;  and  see  Brown  v. 
Fo§ter,  113  Mass.  136;  18  Am.  Rep.  463;  BandaU  y.  SnM,  63  Me.  105;  18 
Am.  Rep.  200,  and  note  204. 


Orleans    County    National    Bank    v.   Moors. 

1112  KIW  YOBX,  54&1 

Afpligation  of  Patmbivts.  —  The  right  of  a  creditor  to  apply  payment 
made  to  him  by  his  debtor  to  one  claim  rather  than  another  is  con- 
fined to  cases  of  voluntary  payments. 

VoLUNTABT  PAYMENT,  What  IS  NOT.  >—  Moueys  realized  from  a  foreclceure 
sale  are  not  voluntary  payments,  although  the  mortgage  foreclosed  was 
voluntarily  made. 

Afpligation  of  Patmsnt  Rbalizbd  bt  a  Judicial  Salb,  where  the  judg- 
ment included  several  distinct  demands,  must  be  among  such  demands 
pro  raiOy  and  the  creditor  has  no  right  to  elect  to  appropriate  such  pay- 
ment to  the  satisfaction  of  one  of  such  demands  in  preference  to  another. 

Action  to  foreclose  a  mortgage.  The  appeal  was  from  an 
order  determining  what  application  should  be  made  of  moneys 
realized  from  the  sale  under  the  foreclosure. 

Walter  S.  Logan,  for  the  appellant. 

John  H.  WhiUj  for  the  respondent. 

Peckham,  J.  The  question  in  this  case  arises  as  to  the  appli- 
cation of  moneys  which  are  the  proceeds  of  the  sale  of  certain 
lands  on  foreclosure  of  a  mortgage  given  by  one  George  B. 
Church  to  the  plaintiff  herein,  on  the  twenty-second  day  of 
August,  1884.  On  that  day  the  plaintiff  owned  and  held  a 
note  for  two  thousand  five  hundred  dollars,  made  by  Albert  S. 
Warner  (who  was  then  wholly  insolvent),  and  indorsed  by 
George  B.  Church,  dated  July  3,  1884,  and  due  September  4, 
1884.  The  plaintiff  at  the  same  time  held  and  owned  a  note 
of  five  thousand  dollars,  made  by  Church,  and  indorsed  by 
one  Charles  H.  Moore,  dated  June  21,  1884,  and  due  August 
23,  1884;  also  a  draft  drawn  by  Church  upon  and  accepted 
by  said  Moore  for  seven  thousand  five  hundred  dollars,  dated 
August  9, 1884,  and  due  August  23,  1884.  Moore  was  an  ac- 
commodation acceptor  of  the  draft,  and  Church  was  the  priii« 
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cipal  debtor  therein,  and  also  on  the  five-thousand-doUar  iioto«. 
and  was  so  known  to  be  by  the  plaintiff  before  the  execution 
of  the  mortgage.    He  was  simply  indorser  on  the  two-thoa- 
sand-five-hundred-dollar  note,  and  Warner  was,  in  fact,  the- 
principal  debtor,  and  was  so  known  to  be  by  the  plaintiff.    Oq 
the  date  above  mentioned,  plaintiff's  cashier  requested  Chuich 
(who  also  turned  out  to  be  insolvent)  to  execute  a  mortgage  to- 
the  plaintiff  as  collateral  security  for  his  indebtedness,  which 
Church  agreed  to  do,  and  thereupon  he  went  to  an  attorney  to* 
draw  the  same,  and  directed  him  to  draw  it  for  twelve  thou- 
sand five  hundred  dollars,  the  amount  of  the  five-thousand- 
dcdlar  note  and  the  seven-thousand-five-hundred-dollar  draft 
above  mentioned.     Before  the  mortgage  was  executed,  how- 
ever, the  {Mresident  of  the  plaintiff  informed  Mr.  Church  that 
it  did  not  include  all  his  liabilities  to  the  plaintiff,  and  re> 
quested  that  the  mortgage  be  made  to  include  the  Warner 
note,  upon  which  he  was  indorser,  and  Church  consented,  and 
thereupon  the  mortgage  was  made  for  fifteen  thousand  dollara, 
which  included  the  three  liabilities.    The  mortgage  was  con- 
ditioned for  the  payment  of  fifteen  thousand  dollars  to  the 
plaintiff  one  year  from  date,  and  contained  this  further  condi- 
tion: ^^This  grant  is  intended  as  security  for  the  payment  of 
fifteen  thousand  dollars,  one  year  from  date,  that  is  to  say,  as 
a  collateral  security  for  the  payment  of  all  notes,  bills,  drafts, 
checks,  or  over-drafts,  or  indebtedness  of  every  name  or  nature 
due  and  owing  the  said  Orleans  County  National  Bank  by 
said  George  B.  Church,   to  the  amount  of  fifteen  thousand 
dollars,  at  the  termination  of  one  year  from  the  date  hereof; 
nevertheless,  the  security  hereby  created  shall  continue  and 
remain  in  full  force  after  the  expiration  of  said  year,  until  all 
and  every  indebtedness  due  and  owing  from  said  George  B. 
Church  to  said  bank  is  paid  and  liquidated." 

The  plaintiff  continued  to  hold  the  notes  up  to  the  time 
when  the  mortgage  was  foreclosed.  Judgment  of  forecloeure 
was  entered  in  the  Orleans  County  clerk's  office,  in  an  action 
brought  by  the  plaintiff  against  the  mortgagor  and  the  said 
Charles  H.  Moore  and  others,  on  which  judgment  the  mort- 
gaged premises  were  advertised  for  sale,  and  the  same  were 
sold  on  the  ninth  day  of  February,  1886,  and  they  were  bid 
off  by  the  defendant  Moore  for  nine  thousand  six  hundred 
dollars.  Neither  Church  nor  Moore  appeared  in  the  fore- 
closure action,  and  no  personal  judgment  was  demanded 
against  Moore  in  the  complaint.    Upon  entering  judgment 
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by  default,  the  plaintifTs  attorney,  ex  parte^  entered  in  the 
judgment  a  direction  to  the  sheriff  to  apply  the  proceeds  of 
the  sale  of  the  mortgaged  premises,  first,  to  the  payment  of  the 
note  made  by  Albert  S.  Warner  and  indorsed  by  the  defend- 
ant Chnrch,  and  the  remainder,  so  far  as  necessary,  to  the 
payment  of  the  draft  and  note  held  by  the  plaintiff,  and  upon 
which  the  said  Moore  was  liable  as  surety.  The  first  knowl- 
edge which  Moore  had  that  this  provision  was  inserted  in  the 
judgment  was  after  the  sale  of  the  mortgaged  premises,  and 
after  he  had  retained  counsel  to  examine  the  papers  in  the 
foreclosure  action,  when  upon  such  examination  by  his  coun- 
sel the  direction  in  the  judgment  was  discovered.  Upon  the 
judgment  roll  in  the  foreclosure  suit,  and  upon  affidavits 
stating  these  and  other  facts,  the  defendant  Moore  then 
moved .  for  an  order  erasing  from  the  judgment  the  direction 
above  alluded  to,  and  for  other  relief.  The  motion  was  op- 
posed by  the  plaintiff  upon  affidavits  then  filed,  and  the  court 
at  special  term  ordered  that  the  direction  above  mentioned 
should  be  erased.  It  was  further  ordered  that  the  sheriff  pay 
the  proceeds  of  the  sale  of  the  mortgaged  premises  to  the 
plaintiff,  after  deducting  his  fees  and  expenses;  and  upon  con- 
sent of  the  parties,  a  reference  was  ordered  to  determine  how 
the  net  proceeds  of  the  sale  should  be  applied.  The  money 
thus  paid  to  the  plaintiff  amounted  to  $9,467.11,  which  was 
not  put  in  with  its  other  money,  but  was  made  a  special  de- 
posit, *'  as  per  order  of  the  supreme  court."  The  plaintiff  claims 
the  right  to  apply  the  proceeds  of  the  sale,  first,  to  the  ex- 
tinguishment of  the  Warner  note,  and  the  balance  upon  the 
note  for  five  thousand  dollars,  and  the  draft  for  seven  thou- 
sand five  hundred  dollars.  The  defendant  Moore  claimed  be- 
low that  the  application  should  be  wholly  teade  upon  the  note 
and  draft  upon  which  he  was  liable.  The  referee  applied  the 
proceeds  pro  rata  upon  the  three  pieces  of  paper  upon  which 
Church  was  liable.  The  report  of  the  referee  was  confirmed 
by  the  special  term,  and  plaintiff  then  appealed  to  the  general 
term.  The  defendant  Moore  did  not  appeal.  The  general 
term  affirmed  the  order  of  the  special  term,  and  from  the 
order  of  affirmance  the  plaintiff  has  appealed  to  this  court. 
The  question  then  arises  as  to  what,  if  any,  right  the  creditor 
has  to  make  the  application,  or  whether  the  law  is  to  make  it, 

and  if  the  latter,  upon  what  rule  it  is  to  be  based. 

The  right  of  a  creditor  to  apply  a  payment  made  to  him 

by  a  debtor,  in  the  absence  of  any  application  by  the  debtor. 
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Beems  to  be  confined  to  cases  of  voluntary  payments:  Cwoper- 
ihwaiie  v.  Sheffield^  1  Sand.  416,  458,  454.  In  that  case,  the 
holder  of  ten  bills  of  exchange,  drawn  by  the  same  drawers, 
but  indorsed  by  different  parties,  sued  the  drawers  thereon  in 
England,  and  seized,  under  process  of  outlawry  (they  being 
non-residents,  and  not  appearing  in  the  suit),  funds  of  the 
drawers  there  sufficient  to  pay  half  of  the  aggregate  amount, 
and  obtained  judgment  for  the  whole  of  the  ten  billa^  and  ap- 
plied the  funds  so  seized  upon  eight  of  the  ten  bills,  to  the 
exclusion  of  the  other  two,  under  the  assumed  right  arising 
from  the  warrant  and  the  queen's  grant  on  the  outlawry,  which 
expressly  appropriated  such  moneys  to  the  eight  bills  exclu- 
sively. In  a  suit  in  this  state  by  the  holder  of  the  two  billa 
against  the  indorsers  thereof,  it  was  held,  however,  that  the 
plaintiffs  in  the  English  suit  (who  were  really  represented  by 
the  plaintiffs  in  the  suit  here)  had  no  right  to  make  the  ap- 
plication in  the  way  they  did,  notwithstanding  the  outlawry 
proceedings  and  the  warrant  and  queen's  grant  for  such  ap- 
plication, and  that  the  funds  they  received  in  England  must 
be  applied  ratably  to  the  discharge  of  all  the  ten  bills  em- 
braced in  the  suit.  The  judgment  was  affirmed  by  this  court 
in  3  N.  Y.  243;  and  at  page  253  this  particular  subject  was 
adverted  to,  and  the  principle  adopted  by  the  lower  court  ap- 
proved. 

So  in  this  case,  if  the  mortgagor,  by  the  condition  in  the 
mortgage,  did  not  make  an  application  of  the  moneys  which 
might  arise  from  a  sale  of  the  mortgaged  premises  to  any  par- 
ticular debt,  such  moneys  having  arisen  from  a  foreclosure 
and  sale  of  the  premises,  and  coming  into  the  hands  of  the 
plaintiff  (through  the  sheriff)  by  reason  thereof,  and  in  a 
judicial  proceeding,*their  application  would  properly  be  made 
by  the  court,  and  upon  equitable  principles. 

See  also  Blackstone  Bank  v.  HiU,  10  Pick.  129,  where  it  waa 
held  that  the  right  of  a  creditor,  having  several  demands 
against  his  debtor,  to  appropriate  a  payment  to  any  one  of 
them,  if  his  debtor  at  the  time  of  payment  made  none,  is  ap- 
plicable only  to  voluntary  payments.  See  also,  to  the  same 
effect,  Cage  v.  Iler^  13  Miss.  410;  43  Am.  Dec.  521. 

It  cannot  be  said  that  the  moneys  are  paid  voluntarily  whea 
they  arise  upon  a  foreclosure  of  a  mortgage  voluntarily  given 
as  a  security  for  the  payment  of  the  debts  of  the  mortgagor* 
The  security  is  a  voluntary  one,  but  when  the  creditor  resorts 
to  legal  proceedings  for  the  purpose  of  enforcing  it,  the  moneys 
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arising  from  the  judicial  sale  of  the  lands  mortgaged  are  paid 
over  to  the  creditor,  and  come  to  his  hands  as  a  payment  made 
by  the  law,  and  which  payment  the  law  will  therefore  apply 
as  shall  be  just  and  equitable,  in  the  absence  of  directions 
already  made  in  the  security  itself  executed  by  the  debtor. 

Upon  the  facts  in  this  case,  what  application  of  the  money, 
then,  should  the  law  make?  In  looking  through  the  decisions, 
both  English  and  American,  I  concur  fully  with  the  remarks 
made  by  Vanderpoel,  J.,  in  Cowperthwaite  v.  Sheffield,  supra, 
wherein  he  states  that  the  subject  of  the  application  or  imputa- 
tion of  indefinite  payments  is  one  upon  which  the  decisions 
of  the  common-law  courts  have  been  lamentably  conflicting. 
In  Stone  v.  SeyvMur,  15  Wend.  19,  Chancellor  Walworth  ex- 
pressed himself  much  to  the  same  effect,  and  in  PattUon  v. 
HmUj  9  Cow.  767,  Judge  Cowen,  with  his  usual  fullness  of 
learning,  entered  upon  an  elaborate  review  of  the  authorities, 
both  in  England  and  in  this  country,  and  still  found  himself 
somewhat  in  doubt  as  to  what  was  the  settled  law  on  the  sub- 
ject, and  it  is  somewhat  confused  at  the  present  time. 

Judge  Story,  in  his  work  on  equity  jurisprudence,  section 
459  e,  says:  ^'Notwithstanding  there  are  contradictory  and 
conflicting  authorities  on  this  subject  in  the  Engliah  and 
American  courts,  one  should  think  that  the  doctrine  of  the 
Roman  law  is,  or  ought  to  be  held,  and  may  well  be  held,  the 
true  doctrine  to  govern  in  our  courts.  There  is  a  great  weight 
of  common-law  authority  in  its  favor,  and  in  the  conflict  of 
judicial  opinion  that  rule  may  well  be  adopted  which  is  most 
rational,  convenient,  and  consonant  to  the  presumed  intention 
of  the  parties.''  Going  back  to  the  civil  law,  therefore,  for 
some  enlightenment  upon  the  principles  to  be  adopted  in  cases 
of  this  nature,  in  1  Domat's  Civil  Law,  by  Strahan,  Cushing's 
ed.,  p.  905,  we  find  a  short  treatise  entitled  '^  Of  the  imputa- 
tion of  payments,"  article  3  of  which,  in  speaking  of  the  cases 
where  a  debtor  owes  several  debts  to  one  and  the  same  debtor, 
and  has  made  several  payments,  of  which  the  application  has 
not  been  made  by  either  party  and  where  it  is  necessary  to  be 
regulated  by  the  court,  says:  ''  The  payment  is  applied  rather 
to  a  debt  of  which  the  non-payment  would  expose  the  debtor 
to  some  penalty,  or  to  costs  or  damages,  or  in  the  payment  of 
which  his  honor  might  be  concerned,  rather  than  to  a  debt  of 
which  the  non-payment  would  not  be  attended  with  such  con- 
sequences. Thus  a  payment  is  applied  to  the  discharge  of  a 
debt  for  which  a  surety  is  bound,  rather  than  to  acquit  what 
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the  debtor  is  singly  bound  for  without  giving  any  security, 
or  to  the  discharge  of  what  he  owes  in  his  own  name,  rather 
than  of  what  he  stands  engaged  for  as  surety  for  another." 
The  seventh  rule,  at  page  908,  provides  that  ^*  when  a  debtor, 
obliging  himself  to  a  creditor  for  several  causes  at  one  and  the 
same  time,  gives  him  pawns  or  mortgages  which  he  engages 
for  the  security  of  all  the  debts,  the  money  which  is  raised  by 
the  sale  of  the  pawns  or  mortgages  will  be  applied  in  an  equal 
proportion  to  the  discharge  of  every  one  of  the  debts." 

In  Perris  v.  RobertSj  1  Vern.  84,  2  Ch.  Cas.  83,  a  eimilar 
rule  is  held.  In  that  case,  Perris  was  surety  on  a  bond  exe* 
cuted  by  J.  S.  to  Roberts.  J.  S.  owed  Roberts  another  debt 
upon  simple  contract,  and  they  came  to  a  stated  acconnt  for 
all  the  moneys  owing  by  J.  S.  to  Roberts,  and  the  sum  of 
eighty-five  pounds  was  found  to  be  the  amount  due,  for  which 
sum  J.  S.  executed  a  bill  of  sale.  The  property  contained  in 
the  bill  of  sale  having  been  sold,  and  the  proceeds  not  being 
sufficient  to  pay  the  eighty-five  pounds,  it  was  contended,  <m 
the  part  of  counsel  for  Roberts,  that  the  money  should  first  be 
applied  on  the  simple-contract  debt,  and  what  remained,  on 
the  debt  for  which  the  plaintiff  stood  as  surety.  On  the  other 
hand,  it  was  contended  that,  both  of  the  debts  having 
blended  and  thrown  together,  and  the  bill  of  sale  made  to 
cure  the  whole  debt,  it  should  be  applied  proportionally.  The 
report  ends  in  this  way:  ''And  it  was  so  decreed  by  the  lord 
chancellor,  and  solely  upon  this  reason,  viz.,  that  both  the 
debts  had  been  cast  into  one  stated  account,  and  the  bill  of 
sale  made  towards  the  satisfaction  of  the  whole  debt."  Upon 
the  same  principle,  it  may  be  claimed  that  all  the  debts  of 
the  mortgagor  were  provided  for  in  this  mortgage,  or  in  other 
words,  cast  into  one  stated  account;  because  they  were  aU 
added  together,  and  the  mortgage  given  as  security  for  the 
whole,  and  not  as  security  for  one  any  more  than  another. 
The  same  principle  which  would  apply  pro  rata  the  moneys 
derived  from  the  bill  of  sale  to  the  debt  upon  the  bond  in 
which  Perris  was  surety,  as  well  as  upon  the  account,  would 
apply  the  moneys  arising  upon  a  sale  of  the  mortgaged  prem- 
ises in  this  case  pro  rata  to  the  indebtedness  of  Chnrch,  fior 
which  Moore  was  surety,  as  well  as  to  the  Warner  note  upon 
which  Church  was  indorser  only.  In  Story  on  Bailments,  in 
the  latter  part  of  section  312,  the  doctrine  is  laid  down  that 
*'if  the  thing  is  pledged  to  one  and  the  same  creditor  for  sev- 
eral debts,  and  the  pledge,  when  sold,  is  not  sufficient  to  p^y 
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«I1  the  debts,  the  moDey  arising  from  the  sale  is  to  be  paid 
proportionally  to  all  the  debts,  to  extinguish  the  same  pro 
tatUo,** 

Following  out  somewhat  the  same  principle,  the  Massachu* 
eetts  supreme  court,  in  the  case  of  Commereial  Bank  y.  Cutk- 
ninghamf  24  Pick.  270,  35  Am.  Dec.  822,  decided  that  where 
an  insolvent  debtor  assigned  his  property  for  the  benefit  of 
fiuch  of  his  creditors  '^  as  become  parties  to  the  assignment, 
and  thereby  release  their  claims,"  and  a  dividend  is  received 
by  one  of  such  creditors,  it  must  be  ratably  applied  to  all  his 
claims  against  the  debtor,  as  well  to  those  upon  which  other 
parties  are  liable  and  which  are  otherwise  secured,  as  to  those 
which  are  not  so  secured;  and  the  court  held  that  it  was  not 
a  case  in  which  the  debtor  or  the  creditor  had  the  right  to 
make  the  application  of  any  payment,  for  the  application  was 
to  be  made  by  the  law  according  to  the  circumstances  and  jus- 
tice of  the  case.  The  late  Judge  Allen,  while  he  was  a  mem- 
ber of  the  supreme  court,  delivered  an  opinion  in  Bridenbecker 
V.  Lowell,  32  Barb.  9,  as  one  of  the  general  term,  wherein  he 
held  that  where  a  creditor,  having  several  claims  against  his 
debtor,  receives  a  portion  of  the  entire  amount  in  a  judicial 
proceeding  founded  upon  them  all,  as  the  foreclosure  of  a 
mortgage  given  to  secure  all  the  debts,  the  law  will  apply 
euch  money  as  a  payment  ratably  upon  all  the  claims,  the 
creditor  having  no  right  to  apply  it  to  the  satisfaction  of  some 
of  the  demands,  especially  for  the  payment  of  a  debt,  for  the 
payment  of  which  a  specific  fund  had  been  provided  to 
the  entire  exclusion  of  the  others;  and  where  the  intent  of 
the  party  to  the  mortgage  was  to  provide  a  security  for  all  the 
debts  of  the  mortgagor,  and  not  to  secure  one  debt,  and  then 
the  next  debt  upon  the  residue  of  the  mortgage,  but  rather 
that  all  should  stand  as  if  contracted  at  the  same  time,  it  was 
held  that  the  debts  must  share  ratably  in  the  funds  realized 
from  the  security,  without  regard  to  priority  of  date.  The 
mortgage  in  that  case  was  given  by  the  maker  of  the  notes 
to  the  bank,  and  was  conditioned  as  a  security  '*  to  pay  to  the 
said  bank  all  paper  then  held,  or  thereafter  to  be  held,  by  the 
fiaid  bank  upon  which  the  said  Gates  should  be  liable  as  maker, 
indorser,  or  acceptor." 

The  moneys  arising  from  foreclo8ure  of  the  mortgage  were 
not  sufficient  to  pay  all  the  paper  upon  which  the  mortgagor 
was  liable,  and  it  was  held  that  the  bank  had  uo  right  to  make 
the  application  of  the  payments  to  any  particular  debt  which 
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was  unsecured,  but  that  all  the  paper  upon  which  the  mort- 
gagor  was  liable  should  come  in  and  share  pro  rata  in  the 
funds  realized  from  the  sale  of  the  mortgaged  premises.  This 
opinion  wap  concurred  in  by  the  other  judges  at  the  general 
term,  and,  so  far  as  I  can  find,  has  never  been  reversed  or 
overruled.  The  case  of  Cory  v.  Leonard^  56  N.  Y.  494,  while 
not  precisely  in  point,  nevertheless  states  the  principle  in  ac- 
cord with  the  above  rule  In  that  case,  the  bank  was  paid 
the  full  amount  of  its  indebtedness  by  one  of  the  sureties,  who 
thereupon  took  the  securities  which  had  been  given  to  the 
bank  as  collateral  for  all  the  debts  owing  by  the  principal 
debtor,  and  that  surety  claimed  the  right  to  apply  the  moneys 
received  from  the  collateral  to  the  payment  in  full  of  the  debt 
for  which  he  was  surety,  and  then  endeavored  to  collect  the 
balance  of  a  debt,  for  which  another  was  surety,  from  him. 
The  difference  in  the  two  cases,  of  course,  lies  in  the  fact  that 
the  bank  in  the  Cory  case  was  paid  in  full,  and  a  dispute 
arose  between  the  different  sureties  upon  the  different  debts  of 
the  same  principal;  but  it  was  said  in  the  opinion,  and  the 
case  proceeded  upon  that  theory,  that  the  surety  who  paid  the 
debt  of  the  bank,  and  thus  became  subrogated  to  its  rights, 
occupied  simply  the  same  position  in  regard  to  its  securities 
that  the  bank  did;  and  that  the  rights  of  the  two  sureties  in 
the  collaterals  were  equal  in  degree,  and  differed  only  in  the 
amount  of  their  respective  liabilities,  and  those  rights  could 
not  be  changed  by  the  transfer  to  one  of  the  sureties  upon  his 
payment  of  all  the  indebtedness  to  the  bank  for  which  the 
security  was  given. 

Nor  is  there  anything  in  the  facts  of  the  case  of  Harding  v. 
Tifft,  75  N.  Y.  461,  at  all  inconsistent  with  the  principle  con- 
tended for  here.  In  that  case  there  were  two  demands  against 
one  Skinkle  held  by  the  plaintiff,  and  a  payment  was  made  by 
him  to  the  plaintiff,  and  as  was  established  by  the  verdict, 
without  any  direction  being  given  by  Skinkle  as  to  which  of 
the  two  debts  the  money  should  be  applied  upon.  It  was  con- 
tended, upon  the  part  of  the  defendant,  that  as  there  was  a 
surety  for  one  of  the  debts,  the  money  thus  paid  must  be 
applied  to  that  debt  in  preference  to  the  debt  for  which  there 
was  no  security.  It  was  held,  however,  that  the  creditor  had 
the  right  to  apply  it  upon  either  of  the  demands  which  he 
held  against  the  debtor,  in  the  absence  of  any  direction  given 
by  him,  and  that  this  right  was  not  affected  by  equities  existing 
between  the  debtor  and  a  third  person,  of  which  the  creditor 
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had  no. notice.  In  the  couree  of  his  opinion,  Rapallo,  J.,  said: 
''  It  is  contended  that  the  right  of  the  creditor  to  the  applica- 
tion is  subject  to  the  condition  that  such  application  be  not 
inequitable,  and  such  is  the  language  used  in  some  of  the 
authorities  cited.  The  equities  referred  to,  however,  are  usu- 
ally the  equities  existing  between  the  debtor  and  creditor,  and 
I  have  found  no  case  recognizing  those  arising  out  of  transac- 
tions between  the  debtor  and  third  persons  of  which  the  credi- 
tor has  no  notice.  The  mere  fact  that  there  is  a  surety  for 
one  of  the  debts  does  not  preclude  a  creditor  from  applying  a 
payment  thus  received  to  the  debt  for  which  he  has  no  security. 
....  The  money  belongs  to  the  debtor,  and  where  the  credi' 
tor  is  ignorant  of  any  duty  on  the  part  of  the  debtor  in 
respect  to  it,  he  may  receive  and  apply  it  as  if  no  such  duty 
existed.  If  no  application  has  been  made  by  either  party, 
and  the  duty  were  cast  upon  the  court  of  making  the  proper 
application,  the  equities  of  the  surety  would,  doubtless,  be 
considered.  But  where  the  application  has  been  made  by  the 
creditor  in  accordance  with  his  apparent  legal  right,  and  in 
ignorance  of  any  fact  which  should  prevent  him  from  making 
Buch  application,  I  do  not  think  he  is  bound  to  change  it  on 
the  subsequent  disclosure  that  a  third  party  had  an  interest  in 
having  it  otherwise  applied,  and  that  the  debtor  had  violated 
a  duty  to  such  third  party  in  not  directing  such  application. 
The  application  made  by  the  creditor  cannot  be  said  to 
have  been  inequitable,  if  no  facts  were  brought  to  his  knowl- 
edge at  the  time  showing  that  he  ought  not  to  make  it.  It 
would  create  great  confusion  in  commercial  dealings  to  hold 
that,  after  the  lapse  of  time,  and  when  the  position  of  the 
parties  may  have  been  changed  by  such  a  payment,  the  trans- 
action could  be  reopened,  and  the  creditor  obliged  to  revive  an 
unsecured  debt  which  he  had  treated  as  paid,  and  apply  the 
payment  on  a  debt  for  which  he  had  ample  security."  In  this 
case,  it  will  be  seen,  the  debtor  made  the  payment  voluntarily, 
and  that  he  made  no  disclosure  of  the  source  from  which  the 
money  came  which  he  paid  to  his  creditor;  and  the  further 
fact  appears  that  the  creditor  actually  applied  the  money  thus 
paid  to  him  upon  one  of  the  debtor's  two  debts,  and  in  igno- 
rance of  any  equities  existing  between  the  debtor  and  any 
third  party.  Judge  Rapallo,  in  his  opinion,  expressly  states 
that  if  the  court  were  to  make  the  application,  upon  all  the 
facts  being  known,  the  equities  of  the  surety  would  be  consid- 
ered.   There  is  one  case  in  Massachusetts,   Wilcox  v.  Fair* 
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haven  Bankj  7  Allen,  270,  which  holds  a  different  doctrine. 
In  that  case,  the  debtor  to  the  bank  conveyed  to  it  certain 
personal  property  to  be  held  by  it  as  security  fur  the  payment 
of  several  promissory  notes  and  drafts,  upon  which  he  was 
then,  or  might  within  two  years  thereafter  become,  liable.  The 
personal  property  was  sold  for  the  purpose  of  paying  the  lia- 
bilities of  the  debtor  upon  various  pieces  of  paper,  some  of 
which  had  no  sureties,  and  others  had  different  sureties  upon 
them.  The  property  not  realizing  enough  to  pay  all  the  lia- 
bilities to  the  bank,  it  claimed  the  right  to  first  apply  the 
money  to  the  payment  of  the  note  upon  which  the  debtor  was 
alone  liable,  and  that  being  extinguished,  then  upon  the  paper 
upon  which  the.  debtor  and  his  sureties  who  might  be  insol- 
vent were  liable,  and  the  balance,  if  any,  upon  the  paper  with 
solvent  sureties.  The  court  decided  that  the  bank  had  the 
right  so  to  do,  and  upon  two  grounds:  one  of  which  was,  that 
the  sureties  had  no  claim  to  be  subrc^ated  to  the  rights  of  the 
bank  in  the  security  without  paying  or  tendering  payment  in 
full  of.  all  the  debts  for  which  the  security  was  given.  This 
they  had  not  done.  With  this  decision  upon  the  rights  of 
subrogation  no  fault  can  bo  found.  But  the  further  ground 
was  taken  that  the  bank  had  the  right  to  appropriate  the 
whole  proceeds  of  the  mortgaged  property  to  any  debt  which 
it  chose,  and  it  could  therefore  exercise  such  right  by  apply- 
ing the  moneys  in  the  manner  claimed  by  it  as  above  stated. 

No  authority  is  cited  for  such  a  position,  and  we  think  such 
an  application  would  be  inequitable  under  all  the  circum- 
stances of  the  case,  and  having  in  view  the  general  rule  upoi 
this  question  as  laid  down  in  the  civil  law  and  in  cases  at  the 
common  law  following  it,  as  above  referred  to.  The  principle 
decided  in  that  case  leaves  out  of  view  entirely  all  rights  or 
equities  of  the  surety.  The  law  has  always  regarded  a  surety 
as  having  some  rights  in  the  security,  though  furnished  di- 
rectly by  the  debtor  to  the  creditor.  The  security  having  been 
furnished  by  the  debtor,  the  creditor  must  dispose  of  it  upon 
equitable  principles,  and  these  equitable  principles  are  entirely 
lost  sight  of  in  the  case  referred  to. 

The  case  of  Field  v.  Holland,  6  Cranch,  9,  has  not  been  over- 
looked. It  was  a  case  where  payments  had  >^8n  voluntarily 
made,  but  no  application  of  them  had  been  directed  by  the 
debtor  at  the  time  of  such  payments.  Subsequently  he  con- 
tended that  they  should  have  been  applied  on  the  judgment  in 
question,  to  its  extinguish  mem.   The  court,  per  Marshall,  C«  J^ 
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determined  that  all  payments  should  be  applied  to  debts  ex- 
isting when  the  payments  were  made,  and  it  appearing  that 
there  were  sundry  demands  against  the  debtor  at  the  times 
which  were  not  secured  by  judgment,  the  payments  should  be 
first  applied  to  extinguish  those  demands,  and  the  balance 
only  should  be  applied  on  the  judgment.  It  was  said  by  the 
learned  chief  justice,  that  it  appeared  that  the  application  of 
the  payments  had  actually  been  made  by  the  creditor  in  the 
manner  which  the  court  adjudged  should  be  done.  Such  ap- 
plication was  also  held  to  be  supported  by  general  principles 
as  well  as  by  the  particular  circumstances  of  the  case.  The 
case  is  cited  in  Paitwon  v.  Hull,  9  Cow.  767,  where  Cowen,  J., 
eays  of  it,  that  he  was  '*  persuaded  that  had  the  attention  of 
the  learned  chief  justice,  who  delivered  the  opinion  in  the  case 
of  Field  V.  Holland^  been  drawn  to  the  great  preponderance  of 
authority  the  other  way,  his  conclusion  would  have  been  the 
flame  with  that  of  the  court  in  Maryland." 

In  Owinn  v.  Whittaker^s  AdmWy  1  Har.  &  J.  754  (A.  D. 
1805),  Chase,  C.  J.,  said  he  regarded  the  principle  as  firmly 
established  in  that  state,  and  that  it  was  in  harmony  with  the 
English  decisions  that  ^^  if  the  debtor  is  indebted  on  mortgage 
and  simple  contract,  or  on  bond  and  simple  contract,  and 
when  he  makes  a  payment  should  neglect  to  apply  it,  the  law 
will  make  the  application  of  it  in  the  way  most  beneficial  to 
the  debtor,  that  is,'  to  the  mortgage  or  bond."  To  the  same 
eflect  is  Dortey  y.  OoMatoay,  2  Id.  402,  411,  412;  8  Am.  Dec. 
557  (A.  D.  1809).  None  of  these  cases  is  exactly  in  point, 
yet  the  one  in  Cranch,  where  the  payment  was  voluntary  and 
no  direction  given  by  the  debtor,  does  allow  the  creditor  to  ap- 
ply it  as  he  pleases,  and  also  says  that  the  court  would  apply 
it,  if  he  had  not,  to  the  debt  for  which  the  creditor  had  the  least 
security. 

But  in  such  a  case  as  this,  where  neither  party  has  applied 
the  payment,  and  the  moneys  came  from  the  course  of  judicial 
proceedings  to  enforce  the  security  intended  as  such  for  all 
the  debts,  we  think  the  weight  of  authority  as  well  as  the 
equities  of  the  case  call  for  the  application  of  the  moneys  aris- 
ing in  such  judicial  proceedings  to  all  the  debts  pro  rata^ 
especially  where  the  debt  to  which  the  bank  in  this  case  de- 
sires to  apply  the  moneys,  in  order  to  its  entire  extinguish- 
ment, is  one  for  which  the  debtor  is  bound  only  as  surety,  and 
where  such  an  application  would  work  injustice  to  the  debtor 
M  to  1h8  debts  for  which  another  was  bound  as  his  surety. 

Am.  St.  Bsp.,  Vou  VIIL--W 
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The  case  of  National  Bank  of  Newburgh  v.  Bigler^  83  N.  Y. 
61,  63,  is  not  inconsistent  herewith.  There  was  no  qaesticm  of 
the  rights  of  sureties  involved  in  the  case.  The  debtor  owned 
a  judgment  against  the  city  of  New  York  (bat  which  was  still 
in  controversy),  and  assigned  it  by  an  assignment,  absolute 
in  form,  to  the  creditor  to  the  extent  of  fifty  thousand  doUars. 
The  evidence  showed  that  the  assignment  was  intended  as  a 
general  security  to  the  creditor  for  the  indebtedness  of  the 
debtor,  but  it  was  delivered  without  any  express  condition, 
and  without  any  direction  as  to  the  application  of  its  prooeeds. 
The  judgment  was  subsequently  reversed,  but  upon  a  com- 
promise, to  which  the  assignor  of  the  judgment  assented,  the 
sum  of  about  forty-four  thousand  dollars  was  paid  by  the  judg- 
ment debtor,  the  city  of  New  York,  to  the  creditor,  with  the 
assent  of  such  assignor.  Before  such  payment  he  demanded 
that  the  amount  received  from  the  city  should  be  applied  upon 
certain  specific  debts  of  his,  which  the  creditor  refused  to  do, 
and  did  apply  such  payment  upon  certain  other  debts  of  the 
debtor.  This  court  held  that  when  the  payment  was  made  by 
the  city  to  the  bank  (the  creditor),  it  was  the  money  of  the 
bank,  and  was  not  that  of  the  debtor  Bigler,  who  had  no  owner- 
ship or  control  over  it,  because  he  had  long  ago  parted  with 
the  right  to  receive  it.  Not  having  directed  how  the  money 
should  be  applied  when  he  assigned  the  judgment,  and  having 
parted  with  his  ownership  without  condition,  he  was  held  not 
able  to  dictate  what  the  bank  should  do  with  its  own  money. 
This  is  no  such  case. 

The  authors  of  the  learned  note  to  the  cases  of  Mayor  etc 
V.  Patten^  4  Cranch,  817,  and  Field  v.  EoUandj  6  Id.  8^ 
as  found  in  1  American  Leading  Cases,  286,  at  page  300,  in 
speaking  of  applications  of  payments  by  the  law,  say  the 
general  rule  is  to  appropriate  the  payments  to  all  the  debts 
ratably,  but  that  it  is  very  difficult  to  determine  when  the 
principle  becomes  properly  applicable;  and  they  cite  the  case 
of  Blacketone  Bank  v.  Hilly  10  Pick.  129,  as  recognizing  the 
rule  that  the  right  of  application  by  the  creditor,  when  the 
debtor  omits  to  make  it,  does  not  apply  to  cases  of  payment 
in  invitumy  or  by  process  of  law.  Many  cases  are  cited  in  the 
note  on  this  branch,  but  the  authors  finally  assert  their  belief 
that  the  general  principle  of  the  common  law  is,  that  the  owner- 
ship of  the  money  determines  the  right  of  appropriation,  and 
after  it  is  paid  the  debtor  can  make  none.  It  would  seem  that 
in  cases  of  payment  in  tnvi/um,  or  by  judicial  proceedings,  the 
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creditor  does  not  become  the  owner  of  the  money  until  it  is 
paid,  and  the  law  at  the  very  time  of  the  payment  makes  its 
own  application,  and  the  creditor  has  no  opportunity  to  make 
it  himself.  It  were  an  endless  if  not  an  unprofitable  task  to 
cite  and  comment  upon  the  vast  number  of  inconsistent  and 
almost  contradictory  cases,  both  English  and  American,  upon 
ibis  somewhat  confused  branch  of  the  law.  We  are  disposed 
to  follow  the  rule  laid  down  in  Bridenbeeker  v.  LoweUj  supra. 
The  opinion  in  that  case  was  written  by  a  judge  who  was  for 
many  years  a  member  of  this  court,  and  who  had  a  long  judi- 
cial experience,  and  his  learning  and  ability  have  been  uni- 
versally recognized.  His  opinion  in  that  case  is  marked  with 
evidences  of  great  care  and  research,  and  we  think  it  is  based 
upon  authority  and  sound  reasoning. 

Upon  a  review  of  the  whole  case,  we  are  of  opinion  that  the 
order  of  the  general  term  was  right,  and  should  be  affirmedi 
with  costs  to  the  defendant  Moore. 


RuLB  AS  TO  Appligation  OF  Paymints:  Wood  y,  OaUaghant  61  Mioh.  4Q2; 
1  Am.  St.  Rep.  597,  And  cases  ooUeoted  in  note  603. 

Wbm»  Paticxmt  IB  to  bb  Rboardbd  A8  Voluhtabt,  and  when  oompnl- 
■oryi  Vkk  ▼.  Shkm,  49  Ark.  70;  4  Am.  St.  Rep.  26,  endnote  80 
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the  whole  management  and  control  of  work,  and  who  is  authorized  to 
employ  and  discharge  workmen,  to  regulate  and  direct  the  manner  of 
their  work,  to  provide  the  means  and  appliances  necessary  for  its  prose- 
cution, and  to  deterifiine  the  time  and  place  of  its  employment,  may  be 
regarded  as  standing  in  the  place  of  his  master,  and  while  in  the  dis- 
charge of  his  duties  as  such  superintendent  he  is  not  deemed  a  fellow- 
servant  with  the  other  employees  of  his  master  who  are  under  his 
control. 

BIaSTBR  and  SeHVAITT.  — A  SUPEBnmNDKNT  OB  ViOE-FRINCIPAL  MUST  BB 

Rioabdbd  as  a  Fbllow-sebvant  with  other  employees  of  his  master 
who  are  under  his  charge  and  control,  when  he  b  not  discharging  the 
duties  of  superintendent  or  vice-principal,  but  is  engaged  in  the  per- 
formance of  duties  which  properly  belong  to  an  ordinary  servant  or  em- 
ployee. Hence,  whero  a  servant  was  injured  from  the  negligence  of  his 
superintendent  in  directing  operations  respecting  the  uncovering  of  a 
hatchway,  it  was  held  that  the  defendant  could  not  reoover  of  Um 
master  for  the  injuries  suffered,  because  the  superintendent  was  not  at 
the  time  acting  as  such,  but  was  rather  discharging  the  dntisa  ol  a 
fellow-servaat. 
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Action  by  an  administratrix  to  recover  damages  for  the 
death  of  her  intestate,  whose  death  it  was  claimed  was  caused 
by  the  negligence  of  the  defendant.    Judgment  for  plaintiff. 

.  Charles  W.  Dayton^  for  the  appellant. 
Frank  E.  Blackwelly  for  the  respondent. 

BuGEB,  C.  J.  This  action  was  instituted  by  a  servant  of 
the  defendant  to  recover  damages  for  an  injury  received  in 
the  course  of  his  employment.  After  a  verdict  the  servant 
died,  and  the  action  was  revived  by  his  administratrix,  who 
was  substituted  as  plaintiff  to  defend  an  appeal.  While  there 
was  much  controversy  on  the  trial  as  to  some  of  the  collateral 
facts  of  the  case,  there  was  none  as  to  the  controlling  circum- 
stances which,  in  our  judgment,  determine  the  non-liability 
of  the  defendant.  We  are  of  the  opinion  that  there  was  no 
evidence  upon  which  a  charge  of  negligence  can  justly  be 
imputed  to  the  defendant.  The  claim  of  liability  is  based 
upon  the  alleged  negligence  of  the  defendant  in  the  perform- 
ance of  some  duty  which  he,  as  master,  owed  to  those  in  his 
employ,  and  which  resulted  in  the  accident  from  which  the 
fiervant  received  his  injury.  The  defendant  was  a  carpenter 
and  contractor,  engaged  in  the  business  of  altering  and  repair- 
ing the  interior  of  vessels,  l3dng  in  the  port  of  New  York,  fer 
whosoever  might  need  his  services.  He  had  entered  into  con- 
tract with  the  owners  to  make  repairs  upon  the  Wyoming,  an 
ocean  steamer,  employed,  among  other  things,  in  the  trans- 
portation of  fresh  meat,  and  needing  alterations  in  its  hold  to 
accommodate  the  traffic  in  which  she  was  engaged.  The 
defendant  had  employed  for  the  performance  of  the  work  a 
superintendent,  who  had  general  charge  of  the  job,  and  au- 
thority to  engage  all  workmen  under  him  necessary  to  per- 
form the  contract.  The  plaintiff's  intestate  was  a  sfaJp-joiner, 
and  was  one  of  the  men  so  employed.  The  defendant  exer- 
cised no  personal  supervision  over  the  work,  but  devolved  its 
whole  management  and  control  upon  the  superintendent,  who 
was  authorized  to  employ  and  discharge  workmen;  to  regu- 
late and  direct  the  manner  of  their  work;  to  provide  the 
means  and  appliances  necessary  to  its  prosecution,  and  deter- 
mine the  time  and  place  of  its  performance.  The  superin- 
tendent was  employed  by  the  master  as  his  servant;  but  was 
delegated  with  the  discharge  of  all  those  dutiee  which,  in  the 
conduct  of  such  work,  rested  upon  the  master  to  perform  in 
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respect  to  the  person  employed  thereon.  So  far  as  this  action 
is  concerned,  he  may,  therefore,  be  regarded  as  standing  ia 
the  place  of  master  to  the  person  employed  in  the  work:  Cor^ 
coran  v.  Uolbrooky  59  N.  Y.  520;  17  Am.  Rep.  369;  Pantzar  v^ 
Tilly  Foster  Mining  Co.,  99  N.  Y.  373. 

It  is  not,  however,  every  act  of  a  superintendent  for  whicb 
a  master  is  liable;  for  notwithstanding  his  general  supervisory^ 
power,  be  is  still  a  servant,  and  in  respect  to  such  work  as 
properly  belongs  to  a  servant  to  do  is,  while  performing  it^ 
discharging  the  duty  of  a  servant,  for  whose  negligence  and 
carelessness  the  master  is  not  responsible  to  co-servants:  Cris- 
pin V.  Babbitt,  81  N.  Y.  516;  37  Am.  Rep.  621.  It  was  said 
in  the  Crispin  case  that  ''the  liability  of  the  master  does  not 
depend  upon  the  grade  or  rank  of  the  employee  whose  negli- 
gence causes  the  injury.  A  superintendent  of  a  factory,  al- 
though having  power  to  employ  men,  or  represent  the  master 
in  other  respects,  is,  in  the  management  of  the  machinery,  a 

fellow-servant  of  the  other  operatives The  liability  of 

the  master  is  thus  made  to  depend  upon  the  character  of  the 
act  in  the  performance  of  which  the  injury  arises,  without 
regard  to  the  rank  of  the  employee  performing  it.  If  it  is  one 
pertaining  to  the  duty  the  master  owes  to  his  servants,  he  is 
responsible  to  them  for  the  manner  of  its  performance.  The 
converse  of  the  proposition  necessarily  follows.  If  the  act  is 
one  which  pertains  only  to  the  duty  of  an  operative,  the  em- 
ployee performing  it  is  a  mere  servant,  and  the  master,  al- 
though liable  to  strangers,  is  not  liable  to  a  fellow-servant  for 
its  improper  performance.'^  In  that  case,  while  the  plaintiff 
was  engaged  in  lifting  the  fly-wheel  of  an  engine  off  its  center, 
the  superintendent  carelessly  let  the  steam  on  and  started  the 
wheel,  throwing  the  plaintiff  onto  the  gearing-wheels,  and  thus 
occasioned  the  injuries  complained  of. 

There  is  no  question  in  this  case  but  that  the  superintend- 
ent employed  was  a  fit  and  competent  person  to  have  charge 
of  the  work  to  be  done,  or  but  that  he  was  a  skillful  and  ex- 
perienced workman;  and  the  sole  question  in  the  case  is, 
whether  the  special  work  in  which  he  was  engaged  at  the 
time  of  the  accident  belonged  to  the  class  which  pertained  to 
the  duty  of  a  master  to  perform  or  not.  In  considering  this 
question,  it  is  not  necessary  to  limit  or  restrict  the  rules  de- 
fining the  general  duties  and  obligations  of  masters,  engaged 
in  mechanical  employments,  to  their  servants;  for,  under  the 
broadest  definition  laid  down  in  the  authorities,  we  think  the 
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respondent  fails  to  bring  this  case  within  the  rule  imposing 
liability  upon  masters.  The  case  of  Pantzar  v.  Tilly  Foster 
Mining  Co.,  supray  is  referred  to  by  the  respondent  as  sustain- 
ing the  recovery,  and  the  questions  may,  therefore,  be  tested 
by  the  rule  there  laid  down,  without  doing  injustice  to  the 
plaintiff.  It  was  there  said  that  'Hhe  master  owes  the  duty 
to  his  servant  of  furnishing  adequate  and  suitable  tools  and 
implements  for  his  use,  a  safe  and  proper  place  in  which  to 
prosecute  his  work,  and,  when  they  are  needed,  the  employ- 
ment of  skillful  and  competent  workmen  to  direct  his  labor 
and  assist  in  the  performance  of  his  duties." 

In  that  case,  the  servant  had  been  assigned  to  labor  under 
an  overhanging  ledge  in  a  mine,  which  had  become  disinte- 
grated and  cracked,  to  the  knowledge  of  the  master,  and 
threatened  to  fall  upon  and  injure  those  working  beneath  it 
We  held  that  the  master  was  charged  with  the  duty  of  exer- 
cising care  and  prudence  in  the  protection  of  his  servants 
from  the  known  and  inherent  dangers  of  the  situation,  and 
having  failed  to  perform  that  duty,  was  liable  to  his  servants 
for  an  injury  arising  from  an  omission  to  do  so.  The  proof 
in  this  case  does  not  show  that  the  master  omitted  the  per- 
formance of  any  such  duty.  Ho  had  provided  a  skilled  and 
competent  man  to  superintend  and  direct  the  work,  a  suffi- 
cient force,  with  all  necessary  and  proper  means  and  appli- 
ances, to  perform  it,  and  a  safe  place,  free  from  any  inherent 
dangers,  in  which  to  carry  it  on.  Ho  was  not  chargeable 
with  the  consequences  of  a  place  for  work  made  dangerous 
only  by  the  carelessness  and  neglect  of  fellow-servants,  or  for 
the  negligent  manner  in  which  they  used  the  tools  or  mate- 
rials furnished  them  for  their  work. 

The  plaintiff's  intestate,  at  the  time  of  the  accident,  was 
engaged  in  the  hold  of  the  vessel,  repairing  a  bulk-head  situ- 
ated near  the  hatchwav.  Three  decks  extended  above  him, 
having  corresponding  openings,  constituting  hatchways,  and 
were  ordinarily  covered  by  hatches;  but  when  uncovered,  pre- 
sented an  open  space  some  twelve  or  fifteen  feet  square,  reach- 
ing from  the  hold,  where  the  plaintiff's  intestate  was  engaged, 
through  all  of  the  decks  to  the  spar-deck,  some  twenty-five 
feet  above  him.  This  vessel  was  constructed  in  the  usual 
and  ordinary  mode  of  such  steamers,  and  there  was  nothing 
about  the  arrangement  of  the  hatchways,  their  appliances,  or 
the  various  decks  of  the  vessel,  which  presented  any  danger, 
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if  used  in  their  uRual  and  customary  manner,  to  those  em^ 
ployed  about  them. 

Upon  the  occasion  in  question,  the  superintendent  stood  on 
the  spar-deck,  near  the  hatchway,  and  had  occasion  to  cause 
a  water-tank  to  be  let  down  from  the  main  deck  to  the  hold. 
In  order  to  do  this,  it  was  necessary  to  uncover  the  hatchway 
on  the  main  deck.  He  directed  the  foreman  of  the  men  in 
the  hold  to  send  up  assistants  to  do  this  work,  and  two  men, 
viz.,  Holbrook  and  Torrey,  were  sent  on  this  service.  The 
men  usually  worked  in  pairs,  and  Torrey  was  Holbrookes  as- 
sistant. These  hatches  were  quite  heavy,  and  the  work  of 
removing  them  was  considered  dangerous,  and  two  men  were 
invariably  employed  in  its  performance.  The  hatches  con- 
sisted of  thick  plank  about  six  feet  long  and  two  and  a  half 
broad,  and  having  holes  cut  in  the  corners  at  the  respective 
ends  diagonally  opposite,  to  enable  the  men  handling  them  to 
secure  a  firm  hold.  When  Holbrook  and  Torrey  arrived  at 
the  hatchway,  they  advanced  on  opposite  sides  towards  it,  and 
Rouse,  another  employee,  had  also  approached  it  on  the  side 
opposite  Holbrook,  in  a  position  to  assist  him,  when  the  super- 
intendent called  out  saying,  '*  Holbrook,  take  ofi'  that  hatch." 
Holbrook  thereupon  seized  one  end  of  the  hatch,  and  suppos- 
ing either  Bouse  or  Torrey  held  the  other  end,  lifted  and  pulled 
it  from  its  resting-place.  Torrey  and  Rouse,  each  waiting  for 
the  other,  did  not,  in  fact,  get  hold  of  the  hatch,  or  if  they  did, 
they  let  go,  and  it  fell  through  the  hatchway,  twisting  itself  by 
its  weight  out  of  Holbrook's  hands,  and  after  striking  the 
Bteerage  deck,  bounded  off  and  fell  into  the  hold,  striking  the 
plaintiff's  intestate  on  the  leg,  breaking  it  in  several  places. 
It  appeared  that  the  decedent  left  the  place  where  he  was  at 
work  and  was  comparatively  safe,  and  had  advanced  under 
the  hatchway  to  obtain  some  nails,  to  use  in  his  work,  from  a 
keg  placed  there  by  some  one,  but  by  whom  does  not  appear. 
While  thus  engaged,  he  was  struck  by  the  hatch.  There  is  no 
reasonable  ground  for  claiming  that  Gray,  by  calling  upon 
Holbrook  to  remove  the  hatches,  intended  that  he  should  do 
so  alone,  or  to  exclude  others,  whom  he  had  called  there  ex- 
pressly to  assist  in  the  work,  from  co-operating  with  him. 
Holbrook  and  Torrey  each  understood  that  they  were  both 
required  to  remove  the  hatches,  and  would  have  co-operated 
but  for  the  fortuitous  presence  of  Rouse  in  the  place  where  he 
stood.  It  was  a  usual  and  customary  practice  for  men  engaged 
in  the  work  of  removing  hatches  on  shipboard  to  give  notice 
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to  persons  below  by  calling  out  to  them  to  stand  from  under, 
or  similar  words,  importing  a  caution  to  such  persons.  This 
custom  was  known  to  all  of  the  persons  engaged  in  removing 
the  hatches,  and,  as  testified  to  by  several  witnesses  in  various 
parts  of  the  vessel,  was  complied  with  on  this  occasion.  Other 
witnesses,  however,  among  whom  was  plaintiff's  intestate, 
testified  that  they  did  not  hear  the  caution.  Assuming  that 
this  evidence  presented  a  question  of  fact  for  the  jury,  and 
that  it  might  properly  find  that  no  signal*  was  given,  yet  the 
duty  of  giving  the  caution  necessarily  belonged  to  thoee  en- 
gaged in  executing  the  work,  and  not  to  the  master.  It  per- 
tained purely  to  the  mode  of  execution,  and  rested  upon  those 
who  were  engaged  in  its  performance  and  were  well  informed 
of  the  customary  usage  in  respect  thereto.  It  was  no  part  of 
the  duty  of  the  master  to  remove  hatches  or  direct  the  partic- 
ular mode  of  doing  so,  any  more  than  to  direct  workmen  in 
the  use  of  the  tools  with  which  they  performed  their  work. 
There  were  customary  and  established  modes  of  performing 
such  services,  and  each  employee  was  expected  to  do  his  work 
in  the  manner  and  style  to  which  he  was  accustomed,  without 
special  directions  in  respect  thereto.  It  was  entirely  imma- 
terial whether  the  superintendent  undertook  to  perform  the 
work  of  removing  hatches,  or  ordered  it  to  be  done  by  others; 
he  was,  in  either  case,  engaged  in  performing  the  duty  of  a 
workman.  The  master  had  furnished  abundant  help  to  do  the 
work,  and  had  done  all  that  was  required  of  him,  and  it  was 
the  fault  of  the  servants  that  a  sufficient  number  did  not  co- 
operate to  perform  it  safely,  or  do  it  in  the  manner  prescribed 
by  custom.  It  would  be  extending  the  liability  of  a  master 
beyond  any  established  rule  to  require  him  to  oversee  and 
supervise  the  executive  detail  of  mechanical  work  carried  on 
under  hia  employment,  and  there  is  no  rule  of  law  which  au- 
thorizes it.  The  risks  arising  to  employees  from  the  negligence 
and  carelessness  of  fellow-workmen  are  incident  to  the  service 
in  all  mechanical  employments,  and  must  be  borne  by  tlie  ser- 
vant, and  even  with  this  limitation,  the  field  of  the  master's 
liability  is  sufficiently  broad  to  impose  upon  him  most  onerous 
obligations  in  the  conduct  of  industrial  enterprises,  lie  is  not 
the  insurer  of  the  lives  and  safety  of  those  in  his  employ,  and 
after  he  has  performed  the  duties  which  the  law  enjoins  upon 
him,  is  exempt  from  liability  for  injuries  arising  from  acci- 
dents occurring  in  the  ordinary  and  usual  mode  of  prosecuting 
work. 
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The  jadgments  of  the  courts  below  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 


Wben  Servant  dobs  not  Assumb  Bisk  of  Neoligbngb  of  Fellow- 
8XBVANT,  and  who  are  feUow-servants:  Easi  Tetmeaaee  etc  B,  B.  Co.  v.  lyAr- 
nwnd,  86  Tenn.  73;  6  Am.  St.  Bep.  816,  and  cases  collected  in  note  820. 

Fellow-sbbvant  is  One  Emflotbd  about  the  same  work  with  the  ser- 
vant injured,  and  whose  negligence  cansed  the  injnry  to  the  servant  com- 
plaining: Kngg  y.  AtUmUi  eU,  B.  JL  Ch.,  77  Ga.  202;  4  Am.  St  Rep.  79,  and 
•ee  oases  colleoted  in  note  84. 


Sullivan  v.  Tioga  Railway  Company. 

[112  nbw  TOBK,  64a.] 

Fxllow-sbrvamts,  Who  abb— A  Ck>MMON  Master  is  Ebsbntial  to  thb 
Relation  of  Fbllow-sbbvants.  —  If,  therefore,  the  servant  of  one  rail- 
road company  is  injured  by  the  negligence  of  those  of  another,  he  is 
entitled  to  reoover  of  the  latter,  though  both  companies  were  entitled 
to  use,  and  were  using,  the  track  and  premises  at  which  he  was  working 
when  injured. 

Nbougbkob — Refusinq  to  Sxtbbut  to  Suboical  Operation.  —  Where 
death  has  been  oooasioned  by  negligence,  the  administrator  of  the  dece- 
dent cannot  be  precluded  from  recovering,  as  a  matter  of  law,  because 
he  rejected  the  advice  of  his  physician,  and  refused  to  submit  his  limb 
to  amputation,  when  it  appears  that  the  question  of  whether  the  death 
was  due  to  the  rejection  of  such  advice  was  properly  submitted  to  the 
jury,  and  answered  by  their  verdict  in  favor  of  the  plaintiff. 

Action  by  an  administratrix  to  recover  damages  for  the 
death  of  the  decedent.    Verdict  and  judgment  for  plaintiff. 

D.  0.  Robinsanf  for  the  appellant. 

Sylvester  S.  Taylor^  for  the  respondent. 

Danfobth,  J.  Action  to  recover  damages  for  injuries  in- 
flicted upon  plaintiff's  intestate  through  negligence  of  defend- 
ant's servants.  The  trial  judge  refused  to  nonsuit,  and  jury 
found  for  the  plaintiff.  Motion  for  a  new  trial  was  denied  at 
special  term,  and  from  order  there  made,  and  from  judgment 
entered  upon  verdict,  an  appeal  was  taken  to  general  term, 
where  both  were  affirmed:  44  Hun,  804.  This  appeal  is 
against  that  decision. 

The  place  of  accident  was  the  yard  of  the  New  York,  Lake 
Brie,  and  Western  Railroad  Company,  at  Elmira.  It  con- 
tained, among  others,  a  switch-track  running  at  one  point 
over  an  ash-pit  to  a  turn-table.  The  intestate  was  a  servant 
of  that  road  as  an  ashman,  and  at  the  time  in  question  was 
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at  work  in,  or  just  leaving,  the  pit.  The  Tioga  railroad  was 
a  terminal  road,  and  had  permission  from  the  other  company 
to  use  the  track  and  tarn-table  for  reversing  its  engines.  It 
was  doing  so  upon  this  occasion,  in  charge  of  its  engineer  and 
fireman,  and  at  the  pit  its  engine  ran  upon  the  intestate, 
causing,  as  the  surgeon  says,  "  a  compound  fracture  of  the 
fore  leg."  In  about  ten  days  afterwards,  and  before  recoveiy 
from  his  hurt,  he  died.  While  in  the  yard,  the  defendant's 
engine  was  subject  to  the  rules  of  the  other  company.  Theae 
facts  are  not  disputed.  But  the  appellant  contends^  as  it  con* 
tended  upon  the  trial:  1.  That  no  negligence  on  its  part  was 
proven;  2.  That  the  plaintiff's  intestate  contributed  to  the 
accident;  8.  That  the  injury  received  did  not  cause  death; 
and  4.  That  the  persons  in  charge  of  the  locomotive  were 
fellow-servants  of  the  decedent. 

Upon  the  first  and  second  propositions^  the  testimony  waa 
brought  to  the  attention  of  the  trial  judge  by  motion  for  non- 
suit, to  the  attention  of  the  special  term  by  motioti  for  a  new 
trial,  and  afterwards  to  the  attention  of  the  general  term.  It 
is  not  necessary  to  rehearse  it.  It  has,  however,  been  ex- 
amined by  us,  in  view  of  the  appellant's  contention,  that  in 
giving  it  effect  these  various  tribunals  were  in  error,  and  we 
easily  find  that  the  evidence  in  some  reasonable  view  was 
sufficient  to  justify  a  conclusion  that  the  persons  in  charge  cl 
the  engine  knew,  or  should  have  known,  that  the  intestate 
was  at  the  pit,  and  so  exposed  as  to  make  collision  probable, 
yet  that  they  went  upon  him  without  warning  or  notice  of  any 
kind,  under  circumstances  which,  as  interpreted  by  the  charge, 
the  jury  characterized  as  negligent. 

Upon  the  evidence,  they  were  also  justified  in  finding  that 
the  intestate  had  no  knowledge  of  the  approaching  locomotive. 
He  knew,  of  course,  that  the  place  he  occupied  was  a  place  of 
danger,  but  it  by  no  means  follows  that  in  taking  the  risk  of 
his  employment  he  contributed  to  an  accident  occasioned  by 
circumstances  in  no  way  connected  with  it.  Upon  both  points 
the  verdict  is  conclusive.  Nor  were  the  persons  in  charge  of 
defendant's  engine — the  engineer  and  fireman — in  any  sense 
his  co-employees.  The  evidence  fails  to  show  that  at  the  time 
of  the  accident  he  was  in  a  common  service,  or  engaged  in  a 
common  employment  with  them.  He  was  in  the  service  of 
the  New  York,  Lake  Erie,  and  Western  Railroad  Company; 
they  were  in  the  service  of  the  Tioga  Railroad  Company. 
Their  negligence  was  not  one  of  the  risks  which,  by  virtue  of 
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his  contract  of  service,  he  had  taken  upon  himsell  He  was 
at  no  time  under  the  authority  of  the  defendant,  nor  in  any 
respect  its  servant.  He  neither  owed  service  to  it,  nor  did  he 
render  it.  On  the  other  hand,  neither  the  engineer  nor  fire- 
man owed  any  duty  to  the  New  York,  Lake  Erie,  and  Western 
railway.  It  is  true,  that  company  owned  the  track,  and  the 
defendant  used  it  upon  necessary  occasions.  But  the  de- 
fendant, and  so  the  defendant's  servants  in  charge  of  its  en- 
gine, used  it  as  licensees,  under  such  regulations  as  were 
imposed  as  conditions  of  use,  not  of  service.  The  intestate 
was,  in  respect  to  his  employment,  a  stranger  to  the  defend- 
ant. He  was  merely  at  work  in  a  yard  to  which,  by  permis- 
sion of  his  employer,  the  defendant,  by  its  servants,  had  access. 
He  was  removing  ashes  from  the  pit,  they  running  an  engine 
over  a  part  of  it  to  reach  the  turn-table;  and  the  duties  of  each 
were  so  limited.  Neither  was  responsible  to  the  master  of  the 
other  for  the  manner  of  performance.  There  was  no  common 
master;  and  although,  having  regard  to  the  place  of  service, 
they  were  neighbors, — they  were  not  co-servants.  Each,  there- 
fore, is  entitled  to  protection  against  the  negligence  of  the 
other:  Smith  v.  New  York  etc.  R.  R.  Co.,  19  N.  Y.  127;  75  Am. 
Deo.  805;  Svenson  v.  A.  M.  Steamship  Co.,  57  N.  Y.  108. 

It  is  next  argued  by  the  learned  counsel  for  the  appellant 
that  the  plaintiff  should  be  deprived  of  her  recovery,  because 
the  injured  man  at  first  rejected  the  advice  of  his  physician, 
and  refused  to  submit  his  leg  to  amputation.  If  the  refusal 
was  fatal  to  the  patient,  the  defendant  has  no  cause  to  com- 
plain, for  death  limits  a  verdict  to  a  less  sum  than  a  jury 
might  think  proper  to  award  to  a  living  but  crippled  man. 
But  the  physician,  in  fact,  gave  no  assurance  that  an  opera- 
tion would  change  the  apprehended  result.  "  It  would,"  he 
testifies,  *'have  improved  the  chances";  but  he  also  said  that 
within  his  own  experience  there  had  been  cases  where,  against 
advice,  and  in  the  face  of  such  objection,  amputation  had  been 
omitted  and  the  limb  saved.  It  appears,  therefore,  that  sur- 
gery is  not  an  exact  science,  and  even  in  its  present  advanced 
stage  there  is  defective  anatomy  and  misjudgment.  It  cer- 
tainly cannot  be  said,  as  matter  of  law,  that  a  patient  may 
not,  without  imputation  of  negligence,  trust  to  natural  results, 
without  the  complications  of  scientific  experiments.  But  this 
question  was  also  properly  submitted  to  the  jury,  and  answered 
by  their  verdict  in  fiftvor  of  the  plaintiff.  No  other  question  is 
raised. 
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We  think  the  appeal  fSails  in  every  aspect^  and  that  the 
judgment  appealed  from  should  be  affirmed. 


Fbllow-sektavtb,  Who  ark:  See  Etmeif  r.  Cogtr^  atUe,  p.  787»  and  note 
793. 

Whbrb  pATnorr  OoxraiBirns  to  PaisDrT  Bvwwwbjkqb  ahd  PsBMAnirr 
Ih JUBT,  attributed  to  melprMtioe  of  a  phydoUn,  by  diaregeid  of  the  latter^e 
inetniotioiifli  either  peraonaUy  or  by  those  In  ofaaxge  of  the  patient^  there  ean 
be  no  reooveiy  in  damigee:  PoUer  r.  Warner^  91  F^  BL  S02|  S6  Am.  Bcp^ 
668. 


OASES 

SUPREME   COURT 

MICHIGAN. 


Gbegoby  v.  Bubh. 

IM  ICiOBiaAir,  17.1 

— R4Tnni  OB  OuLLT  WmoB  a  Smnr  Outlr  iob  Buewmm 
Wm  al  oartein  mmqbs  of  tha  year,  haTiog  no  dafinad  bad  or  ohannal, 
with  baaki  and  aldoit  nor  pannanaat  sonroa  of  anpplyy  and  no  liying  or 
■pring  watar  arar  aonning  through  it^  oannot  ba  tarmad  a  natural  watar* 
aoonw^  and  la  not  tharaf ora  goramad  by  tha  wall-aattlad  mlaa  applying 
to  nafeoral  atreama. 

lAflBODfT  MAT  U  AOQVIBBD  ST  PEMOBIWIOHy  ST  WmOH  tbo  WatOT  Ool- 

looting  npoo  tha  lands  of  ona  paraon  ninat  ba  allowad  to  ovarflow  tha 
landa  of  an  adjaoant  propriator. 
Owns  ov  Land  has  Riobt,  m  JxmaoBn  ov  Good  Husbaitdbt,  and  la 
tha  Improramant  and  tiUaga  of  hii  lann^  m  good  faith,  to  fill  up  atag- 
nant  poola,  aag-hdlaai  and  baaina  on  hia  land,  ao  that  no  watar  will  aoon- 
mnlata  or  ramain  in  tham,  aran  if  tha  watar  arising  from  rain*fall  or 
malting  snows  ahoold  tharoby,  in  natural  prooassas,  find  its  way  to  tha 
land  of  an  adjoining  ownar,  and  incidantally  inoraasa  tha  flow  tharaon; 
bat  ha  oannot^  liy  artifioial  draina  or  ditohasb  ooUaet  tha  watara  of  snch 
low  plaoaa  and  oast  tham  in  a  body  npon  tiia  propriator  balow,  to  hIa 
Injury, 

James  A.  Sweezey^  for  the  complainant. 

C.  0.  Holbraokf  and  Knappen  and  Van  Armanj  for  the  de- 
fendant. 

MoRSB,  J.  The  parties  to  this  suit  are  farmers  in  the  town- 
ship of  Hastings,  Barry  County.  Their  farms  are  separated 
by  a  highway,  running  north  and  south,  complainant's  prem- 
ises  being  on  the  east  side,  and  defendant's  land  on  the  west 
side,  thereofl 

The  complainant  seeks  to  enjoin  defendant  fix>m  further 
digging  and  tiling  any  drains  on  his  form,  by  which  the  water 
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being  or  falling  on  his  land  will  be  conveyed  to  and  upon  the 
premises  of  complainant. 

His  bill  alleges,  in  substance,  that  the  premises  owned  and 
occupied  by  him  are  of  the  value  of  five  thousand  dollars; 
that  the  highway  is  his  west  boundary  line;  that  south  of  his 
house  and  farm  buildings  there  is  a  field  of  wheat  of  about 
fourteen  acres,  nine  acres  of  which  is  lowland;  that  the  land  of 
said  defendant,  upon  the  opposite  side  of  the  highway,  is  above 
and  on  a  higher  plane  than  this  lowland  of  complainant;  that 
upon  defendant's  premises  are  several  low  places  or  sags, 
towards  which  the  water  from  the  rain-falls  and  melting  snow 
runs  naturally  by  surface  descent;  that  all  the  water  from 
rain  and  melting  snow  which  falls  upon  at  least  eighty  acres 
of  land  finds  its  way  into  said  low  places,  some  of  which  are 
more  or  less  swampy;  that  the  lands  of  said  defendant,  in- 
cluding these  sags,  are  situated  upon  a  higher  grade  than  the 
lands  and  wheat-field  of  complainant;  that  in  times  of  very 
high  water  some  of  the  water  falling  and  accumulating  on 
defendant's  premises  runs  over  and  under  the  highway  and 
upon  complainant's  land,  but  that,  ordinarily,  no  damage  is 
or  would  be  done,  as  the  water  passes  off  by  evaporation  and 
percolation  in  such  a  manner  as  not  to  injure  the  premises  of 
complainant;  that  there  is  no  natural  channel  or  run  for  the 
water  that  falls  from  rain  and  accumulates  from  melting  snow 
on  defendant's  premises  from  said  premises  to  complainant's, 
and  if  any  water  finds  its  way  across  the  highway  from  de- 
fendant's to  complainant's  premises,  except  in  cases  of  great 
rains  and  very  high  water,  it  is  only  by  the  process  of  perco- 
lation through  the  soil,  and  in  a  manner  so  gradual  and  slow 
as  to  do  no  material  damage  to  complainant;  that  there  is  no 
natural  channel  or  outlet  for  the  escape  of  the  waters  which 
fall  upon  complainant's  premises,  but  that  all  the  waters  from 
rains  and  snow  falling  on  said  wheat-field  pass  away  by  evap- 
oration and  percolation;  that  defendant,  at  the  time  of  the 
filing  of  the  bill,  was  engaged  in  digging  and  tiling  a  drain 
from  his  lowlands  and  swampy  places  so  as  to  convey  such 
water  on  complainant's  premises,  and  especially  on  his  said 
fourteen-acre  wheat-field,  which  will  result  in  the  destruction 
of  the  growing  wheat  and  complainant's  great  injury;  that  de- 
fendant can  as  easily  drain  off  his  waters  in  another  direction, 
without  any  damage  to  complainant's  premises,  and  that  de- 
fendant's action  in  the  premises  is  taken  for  the  purpose  of 
willfully  and  maliciously  injuring  complainant 
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Defendant's  answer  avers  that  he  has  lived  on  his  farm  for 
more  than  twenty  years,  during  all  of  which  time  a  ditch  or 
drain  has  been  maintained  by  him,  running  from  his  premises 
across  the  highway  to  the  premises  of  complainant  and  his 
said  wheat-field.  This  waterway  existed  before  complainant 
owned  or  had  possession  of  his  said  premises. 

Complainant  has  helped  to  support,  maintain,  and  keep 
said  ditch  in  repair,  and  has  laid  stone  along  the  highway  to 
keep  it  open.  Such  ditch  has  never  injured  complainant's 
premises  or  caused  him  damage.  The  wheat-field  is  low  and 
Bwampy  land,  of  small  value,  and  not  productive.  It  was  wild 
land  when  complainant  purchased  it,  and  in  clearing  it  he 
burned  off  the  surface  to  a  depth  of  twelve  or  eighteen  inches. 

Defendant  denies  that  he  was  constructing  a  drain  when 
the  suit  was  commenced,  but  admits  that  he  had  been  laying 
tile  in  the  channel  of  the  ditch  for  the  purpose  of  covering 
over  the  ditch.  This  tiling  did  not  increase  the  quantity  of 
water  which  would  flow  in  the  ditch,  but  improves  the  value 
and  the  appearance  of  defendant's  land. 

He  also  denies  the  allegation  in  the  bill  that  his  land  can 
easily  be  drained  in  any  other  direction;  and  further  denies 
any  willful  or  malicious  conduct  or  intention  upon  his  part  in 
the  premises. 

The  answer,  by  a  demurrer  clause,  makes  the  point  that 
complainant  has  adequate  remedy  at  law  for  any  and  all  the 
grievances  alleged  in  his  bill. 

The  proofs  in  the  cause  were  taken  in  open  court,  and  the 
court  below  granted  the  relief  asked,  perpetually  enjoining  the 
defendant  *'  from  maintaining  any  ditches  or  drains  by  which 
the  surface  water  from  rains  or  snows  falling  upon  the  land  of 
defendant  will  be  conducted  to  and  upon  the  land  of  com- 
plainant, or  conducting  such  water  by  means  of  tile-drains 
and  ditches  to  and  upon  said  premises  of  said  complainant." 

The  facts  disclosed  by  the  proofs,  as  we  find  them,  are  as 
follows:  In  a  state  of  nature,  the  wheat-field  or  lowland  of  the 
complainant,  which  he  avers  was  damaged  by  the  drainage 
of  defendant's  premises,  was  a  tamarack  and  whortleberry 
Bwamp,  containing  from  seven  to  nine  acres,  and  was  the 
natural  receptacle  of  the  surface  water  from  rains  and  melt- 
ing snows  accumulating  upon  the  lands  of  the  defendant,  and 
running  through  a  ravine  or  gully  on  defendant's  premises, 
hud  across  where  the  highway  now  is,  to  said  swamp.  It  also 
received  more  or  less  surface  water  from  the  higher  lands  of 
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complainant.  It  is  not  easy  of  drainage,  and  water  would 
stand  upon  it  in  the  spring  and  fall,  and  during  high-water 
times,  to  a  depth  of  from  two  to  five  feet,  and  remain  until  it 
disappeared  by  percolation  and  evaporation. 

Complainant  commenced  clearing  up  this  swamp  some 
twelve  or  thirteen  years  before  the  commencement  of  this  suit. 
He  tried  to  drain  it,  but  has  not  been  successful  in  such  eflTort 

For  twenty-five  years  and  upwards  there  has  been  a  sluice 
maintained  in  the  highway,  at  the  lower  point  of  this  ravine, 
for  the  water  flowing  therein  to  pass  through  upon  the  lands 
of  complainant.  It  was  there  when  he  bought  his  farm,  and 
he  has  acquiesced  in  it  and  helped  to  maintain  it.  The  sur-  * 
face  waters  accumulating  naturally  upon  defendant's  land,  and 
the  natural  overflow  of  the  small  sags  or  basins  thereon,  have 
always  flowed  through  this  culvert,  and  upon  the  land  of  com- 
plainant. 

The  flow  of  this  water  during  these  years  has  been  acceler- 
ated somewhat  by  plowing  a  furrow  at  first  in  the  ravine,  and 
by  an  open  drain  with  stone  for  the  last  ten  years,  without  any 
serious  complaint  on  the  part  of  complainant,  or  any  per- 
ceptible damage  to  his  premises. 

We  do  not  think  this  ravine  can  be  termed  a  natural  water- 
course. It  is  simply  an  outlet  for  surface  water  at  certain 
seasons  of  the  year.  It  has  no  defined  bed  or  channel,  with 
banks  and  sides.  It  has  no  permanent  source  of  supply,  and 
no  living  or  spring  water  ever  courses  through  it  It  is  there- 
fore not  governed  by  the  well-settled  rules  applying  to  natural 
streams.  No  right  can  be  claimed  by  defendant  to  run  this 
water  upon  the  land  of  complainant,  or  to  drain  his  sag-holes 
into  this  ravine,  because  it  is  a  watercourse.  He  must  there- 
fore be  governed  by  the  law  relating  to  the  flow  and  disposi- 
tion of  surface  water,  unless,  by  the  long  acquiescence  of  com- 
plainant, he  has  acquired  an  easement. 

It  was  held  in  Boyd  v.  Conklinj  54  Mich.  583,  52  Am.  Rep. 
831,  that,  without  regard  to  the  law  as  to  the  flow  of  surface 
water,  an  easement  might  be  acquired  by  prescription,  by 
which  the  water  collecting  upon  the  land  of  one  person  must 
be  allowed  to  overflow  the  lands  of  an  adjacent  proprietor. 
Under  this  holding  we  have  no  doubt  of  the  right  of  defendant 
to  discharge  the  surface  water  of  his  land  through  this  ravine, 
where  it  ran  naturally,  and  has  been  permitted  to  run  for  over 
twenty  years  by  the  complainant,  and  as  it  has  so  run  for  that 
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namber  of  years.     See  also  Earl  v.  De  Hart^  12  N.  J.  Bq.  280; 
72  Am.  Dec.  395. 

The  question  still  remains  as  to  the  right  of  the  defendant, 
by  digging  ditches  or  tiling  drains,  to  empty  out  the  sag-holoB 
into  this  ravine  and  upon  the  lands  of  the  complainant,  to  his 
damage. 

The  defendant  would  have  the  right,  in  the  interest  of  good 
husbandry,  and  in  the  good-faith  improvement  and  tillage  of 
his  farm,  to  fill  up  these  sag-holes,  so  that  no  water  would  ac- 
cumulate or  stay  in  them,  even  if  the  water  arising  from  rain- 
fall or  melting  snows  should  thereby,  in  natural  processes, 
find  its  way  into  this  ravine  and  upon  the  land  of  complain- 
ant, and  incidentally  increase  the  flow  thereon:  Cooley  on 
Torts,  577;  Washburn  on  Easements,  3d  ed.,  454;  OoodaU  v. 
TutOej  29  N.  Y.  467;  Pettigrew  v.  ViUage  of  EvansvilUy  25 
Wis.  229;  8  Am.  Rep.  50;  Hoyt  v.  Hudson,  27  Wis.  656;  9  Am. 
Rep.  473;  Bangor  y.  LansU,  51  Me.  521;  Flagg  v.  Worcester,  13 
Gray,  601;  Livingston  v.  McDonald,  21  Iowa,  160,  174;  89  Am. 
Dec.  563. 

Bat  he  cannot,  by  artificial  drains  or  ditches,  collect  the 
waters  of  stagnant  pools,  sag-holes,  basins,  or  ponds  upon  his 
premises,  and  cast  them  in  a  body  upon  the  proprietor  below 
him,  to  his  injury:  Cooley  on  Torts,  580;  Livingston  v.  Mc- 
Donald, 21  Iowa,  160;  89  Am.  Deo.  563;  Butler  v.  Peck,  16 
Ohio  St.  334;  88  Am.  Dec.  452;  Martin  v.  Biddle,  26  Pa.  St 
415;  Pettigrtuf  v.  ViUage  of  EvansviUe,  25  Wis.  223, 227;  3  Am. 
Rep.  50. 

The  evidence  shows  bat  three  sags  or  basins  upon  the  land 
of  defendant,  the  waters  of  which  overflowed  into  the  ravine. 
Before  the  land  was  cleared  and  cultivated,  and  while  they 
were  filled  with  logs,  brush-wood,  and  bushes,  they  covered 
more  space  and  held  more  water  than  afterwards.  Clearing 
them  out,  and  cultivating  the  land  about  them,  has  filled  and 
dried  them  up  to  a  more  or  less  extent.  But  the  three  to- 
gether are  estimated  by  the  most  of  the  witnesses  not  to  have 
contained  more  than  from  one  to  two  acres  in  their  greatest 
capacity.  The  water  standing  in  them  after  the  overflow  had 
run  off  would  average  less  than  two  feet  in  depth.  One  of 
these  sags  had  been  cleared,  drained,  and  cultivated  for 
twenty  years  before  the  commencement  of  this  suit,  and  has 
always  been  kept  dry  by  cultivation  and  the  occasional  turn- 
ing of  a  furrow  into  the  ravine.    Crops  have  been  raised  upon 
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it  every  year.  This  is  the  low  place  spoken  of  by  the  witnesses 
as  being  opposite  the  log-house  on  complainant^s  land. 

We  do  not  think,  under  these  facts,  that  the  complainant 
can  complain  of  the  drainage  of  this  spot  by  the  defend2Uit, 
in  the  natural  and  usual  course  of  husbandry;  and  we  can- 
not find,  from  the  proofs,  that  such  drainage  has  been  of  any 
perceptible  damage  to  the  premises  of  complainant 

The  other  sags  are  described  as  follows:  A  low  springy  or 
mucky  place,  west  of  the  bam  on  defendant's  land,  being>  in 
extent  about  five  or  six  rods  long  and  three  or  four  rods  wide; 
and  the  other,  a  hole  containing  from  one  half  acre  to  an  acre 
of  land,  being  two  and  one-tenth  feet  deep.  It  is  admitted 
that  the  overflow  of  these  basins  naturally  ran  into  the  ra- 
vine. 

From  this  sag  west  of  the  bam  the  ravine  heretofore  men- 
tioned ran  down  to  and  upon  the  lowland  of  complainant 
The  other  sag  or  hole  was  in  a  lateral  direction  from  this 
main  ravine;  but  a  natural  depression  ran  from  it  into  the 
main  gully,  through  which  its  overflow  was  emptied. 

The  defendant,  at  the  time  of  the  service  of  the  temporaij 
injunction  in  this  suit,  was  digging  out  the  ditch  in  the  main 
ravine,  and  tiling  it,  as  he  claims,  so  that  he  could  cover  it 
and  cultivate  over  it.  He  had  also,  before  and  about  that 
time,  deepened  the  outlets  or  ravines  from  these  sags  so  as  to 
carry  out  all  the  water  in  them.  And  this  has  been  of  some 
damage  to  complainant's  land,  and,  if  allowed  to  be  persisted 
in,  will  be  a  continuing  damage  indefinitely.  The  evidence 
shows  more  water  upon  complainant's  land,  and  that  some 
water  remains  there  longer  than  it  did  before  it  received  the 
water  held  in  these  basins.  Though  the  amount  of  damage 
may  not  be  easily  perceived  or  estimated,  the  natural  conse- 
quence of  opening  these  sags  and  letting  upon  this  lowland  of 
complainant  their  waters,  which  otherwise  would  have  been 
retained  upon  defendant's  premises  until  disappearance  from 
evaporation  and  percolation,  is  to  deposit  upon  the  premises 
of  complainant  surface  water  of  defendant  which  complainant 
in  law  is  not  bound  to  receive.  Defendant  cannot,  even  in 
the  interest  of  good  husbandry  upon  his  farm,  thus  transfisr 
the  water  of  his  cat-holes  to  the  premises  of  his  neighbor. 

The  law  does  not  authorize  one  farmer,  even  for  the  pot^ 
poses  of  cultivation  and  tillage  of  his  premises,  to  dry  np  a 
pond  on  his  place  by  depositing  the  waters  thereof  upon  the 
premises  of  another,  thereby  making  such  other  tract 
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difficult  to  redeem.  One  has  a  right  to  ditch  and  drain  and 
dispose  of  the  surface  water  upon  his  land  as  he  sees  fit;  hut 
he  is  not  authorized  to  injure,  by  so  doing,  the  heritage  of  his 
neighbor.  He  cannot  collect  and  concentrate  such  waters* 
and  pour  them  through  an  artificial  ditch  in  unusual  quanti* 
ties  upon  his  adjacent  proprietor:  Kauffman  v.  Oriesemer^ 
26  Pa.  St  407;  Barkley  v.  WUcoXj  86  N.  Y.  148;  40  Am. 
Eep.  519;  Noonan  v.  Albanyj  79  N.  Y.  470;  36  Am.  Rep.  540^ 
Adams  v.  Waller,  84  Conn.  466;  91  Am.  Deo.  742. 

Since  the  complainant  has  undertaken  to  reclaim  his  low- 
land or  swamp,  grass  and  garden  crops  have  been  grown  upon 
it,  and,  although  the  evidence  tends  to  show  that  the  soil  has 
not  the  necessary  constitoents  for  growing  good  wheat,  there 
is  no  doubt  but  it  is  capable  of  use  and  cultivation,  which 
capability  will  increase  with  such  use.  He  has  a  plain  and 
equitable  right  to  so  use  it,  and  is  not  required  to  hold  it  as  a 
basin  for  any  more  of  the  surface  water  of  defendant  than 
would  naturally  flow  through  the  ravine,  to  which  flowage  th» 
defendant  has  gained  an  easement.  The  waters  not  naturally^ 
overflowing  from  the  two  sags  must  be  held  there  by  defendant^ 
or  disposed  of  in  some  way  not  to  the  injury  of  complainant. 

But  we  think  the  injunction,  as  it  now  stands,  is  too  broad. 

The  decree  of  the  court  below  will  be  so  modified  as  to  per- 
petually enjoin  the  defendant  from  emptying  the  waters  of 
these  two  sags,  other  than  the  natural  overflow,  by  ditches, 
tiled  drains,  or  otherwise,  into  this  ravine  and  upon  the  landa 
of  complainant. 

We  shall  award  no  costs  to  either  party  in  this  court 

Complainant  will  recover  costs  in  the  court  below. 

Natuxal  Watibooubsi,  definition  of:  Note  to  Bloodgood  r.  Ayen^  108 
N.  Y.  400;  2  Am.  St  Rep.  447.  Surface  water  flowing  through  a  ravine 
ordinarily  dry  does  not  constitute  a  watercourse:  Lessard  v.  Strang  62  Wis. 
112;  51  Am.  Rep.  715. 

leAffuawT- — If  two  tracts  adjoin,  the  owner  of  the  upper  tract  has  a 
natural  easement  to  have  the  water  which  falls  upon  his  land  flow  off  upon 
the  lower  tract:  TaUH  r.  Bonntfcy,  123  HI.  653;  5  Am.  St.  Rep.  570;  Boyi^ 
torn  V.  Lom(fiBy^  19  Not.  60;  3  Am.  St.  Rep.  781,  and  note  787.  Where  the 
owner  d  a  tract  of  land  makes  one  part  of  it  servient  to  another,  and  then 
conTeya  one  of  the  parts,  his  grantee  takes  such  part  benefited  or  burdened 
by  the  easement:  Kdly  ▼.  Dunmng,  43  N.  J.  Eq.  62.  Where  owner  of  two 
adjoining  tracts  constmots  a  water-ditch  across  one  of  the  tracts  for  the  pur* 
poea  of  irrigating  the  other,  and  while  the  ditch  is  so  used  conveys  the 
reepeotiTe  tracts  to  different  purchasers,  the  grantee  of  the  tract  for  the  irri* 
gttlioa  of  whiofa  the  ditch  was  made  acquires  an  easement  in  the  other  tra«l 
ef  the  right  to  use  and  maintain  such  ditch:  QuinUm  ▼.  NMt^  76  CaL  SSOl 
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Mynning   V.   Detroit,   Lansing,  and   Nobthebn 

Eailboad  Company. 

r64  Michigan,  96.J 

PtJUBINa  AHD  FBAiOnOJB.  —  As  GSZTXR AL  PROPOSITIOWy  It  IS  BlGHT  OV  JuST 

TO  JvDOB  OV  SuFJriUiJENcr  of  the  eWdenoe  introdnoed  to  evtaUiah  any 
one  or  more  faoU  in  the  case  upon  trial;  but  when  there  is  a  total  defeot 
of  evidence  as  to  any  essential  f  act^  the  case  shonld  be  withdrawn  fnm 
the  consideration  of  the  jury. 

It  is  Dutt  of  Trial  Judos,  whbn  RsQiTsarsD,  bdoss  Submisskw  or 
Oasb  to  Jury,  to  decide,  as  a  preliminary  qiMstion  of  law,  whether 
there  is  any  evidence  on  which  the  Jnry  conld  properly  find  a  verdict  Cor 
the  party  on  whom  the  burden  of  proof  liee,  and  if  there  la  not^  he 
ought  to  withdraw  the  case  from  the  jury. 

Absbvoi  of  Contbibutort  Nbgugbnob  is  not  Nbobsbabt  to  bb  Sbdvv 
beyond  cavil  or  question.  If  the  circumstances  are  such  that  rrmfttmahk 
minds  might  draw  different  conclusions  respecting  the  plaintiff's  fimttk 
he  IS  entitled  to  go  to  the  jury  upon  the  facts,  the  judge  taking  tha  oms 
from  the  jury  only  when  it  is  susceptible  of  but  one  just  opinion. 

I^TT.pftA-n  Track  Itself  is  Warnibo  of  Danobb  to  all  who  go  upon  il^  and 
a  person  about  to  cross  is  bound  to  look  and  listen,  if  by  so  doiag  he 
can  discover  the  proximity  of  a  moving  train,  and  the  onuasioa  to  do  as 
is  an  omission  of  ordinary  care,  which  will  prevent  his  reoovering  for  aa 
injury  which  might  have  been  avoided  if  he  had  used  his  facnltiss  af 
sight  and  hearing.    Such  conduct  is  of  itself  ne^genca. 

FUBUHPnoN  OF  Law  is,  that  Person  Killed  at  RAniBOAP-cnawnRi  bo 
Stop  and  look  and  listen,  and  such  presumption  will  prevail  in 
sence  of  direct  testimony  on  the  subject;  but  where  there  is 
direct,  and  creditable  testimony  to  tiie  contrary,  the  presumptum  is 
butted  and  displaced. 

OOHTBIBUTORT  NbGLIOBBOB  —  AOOIDBNT  AT  RaILBOAD-CBOSSXNO  BbSUU 

IN  Death.  —  Testimony  that  the  deceased  was  a  man  posseaaed  of  oidi- 
nary  facnltiea;  that  he  was  acquainted  with  a  certain  railroad>croaaiBg; 
that  on  a  dark  and  stormy  evening  he  walked  at  a  rapid  pace  towardi 
and  upon  the  crossing,  without  checking  his  speed,  or  stopping,  or  look- 
ing, or  listening,  or  taking  any  precaution  whatever  to  ascertain  irhether 
a  train  was  about  to  pass;  that  others,  who  were  about  to  croes,  with  do 
better  opportunities  for  observation,  saw  and  heard  the  train;  that  be 
stepped  upon  the  crossing,  and  was  struck  and  killed  by  the  train,  — 
shows  such  contributory  negligence  on  the  part  of  the  deceased  as  pre- 
vents a  recovery  by  his  administrator,  and  the  trial  judge  should  have 
directed  a  verdict  for  the  defendant. 

Palmer  and  Palmer^  and  H.  J.  Hoyt^  for  the  appellant. 

Andrew  Hanson,  for  the  plaintiff. 

Champlin,  J.  On  the  thirtieth  day  of  October,  1882,  as 
Phillip  A.  Mynning  was  crossing  a  spur-track  of  the  defimd- 
ant,  he  was  run  over  by  a  train  of  cars  and  killed.  The  acci- 
dent occurred  while  he  was  walking  along  one  of  the  pablie 
•kreets  in  the  city  of  Big  Bapids,  between  six  and  MTBn  o^ekwk 
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in  the  evening.  At  this  time  it  was  quite  dark.  A  rain-storm 
was  approaching,  with  considerable  wind  from  the  southwest. 
The  deceased  was  walking  rapidly  east,  and  the  train  was 
backing  from  the  north. 

This  action  is  brought  by  the  administrator  of  deceased 
to  recover  damages  for  the  wrongful  and  negligent  killing  of 
Phillip  A.  Mynning.  After  averring  the  duty  of  the  railroad 
company  in  the  running  and  management  of  its  trains  at  the 
point  in  question,  the  negligence  claimed  is  set  out  in  the  fol- 
lowing language,  namely:  — 

*'  Running  said  locomotive  engine,  with  a  train  of  freight- 
cars  attached,  backward,  and  at  a  high  and  dangerous  rate  of 
speed,  in  the  dark,  without  giving  any  signals  by  sounding 
the  whistle  or  ringing  the  bell,  and  without  having  any  light 
at  or  upon  the  rear  end  of  said  train  of  freight-cars  attached 
to  said  locomotive  engine,  or  any  head-light  upon  said  engine, 
to  warn  people  who  were  crossing,  or  about  to  cross,  said  spur 
or  sidu  track  of  said  defendant  running  over  and  crossing  said 
Baldwin  Street,  of  the  approach  of  said  locomotive  engine, 
with  a  train  of  freight^cars  attached,  and  so  that  the  em- 
ployees of  said  defendant  upon  said  locomotive  engine,  and 
upon  said  train  of  freight-cars  attached,  who  were  operating 
and  managing  said  locomotive  engine  and  the  said  train  of 
freight-cars  attached,  could  see  persons  who  were  crossing,  or 
about  to  cross,  the  said  spur  or  side  track  of  said  defendant 
where  the  same  crosses  said  Baldwin  Street,  by  reason  whereof 
the  said  Phillip  A.  Mynning,  who  was  lawfully  walking  along 
said  Baldwin  Street  at  the  point  where  said  spur  or  side  track 
crosses  the  same,  and  while  he  was  in  the  exercise  of  due  and 
proper  care,  and  without  fault  or  negligence  on  his  part,  was 
struck  and  run  over  by  said  freight-cars  attached  to  said  loco- 
motive engine,  so  willfully,  recklessly,  wrongfully,  and  negli- 
gently run  and  operated  by  said  defendant,  as  aforesaid, 
whereby  and  by  reason  whereof  the  said  Phillip  A.  Mynning 
was  then  and  there,  to  wit,  at  the  city  of  Big  Rapids,  in  said 
county  of  Mecosta,  on  the  day  and  year  aforesaid,  struck  by 
said  freight-cars  attached  to  said  locomotive  engine,  and  in- 
stantly killed." 

The  testimony  introduced  upon  the  trial  respecting  the  de- 
fendant's negligence  was  conflicting,  and  consequently,  upon 
that  point,  was  a  proper  question  for  the  jury  to  determine. 
The  main  question  in  the  case,  however,  turns  upon  whether 
the  deceased  was  himself  in  the  exercise  of  ordinary  care  at 
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the  time  of  the  accident,  and  whether  he  did  not,  by  his  own 
careless  or  negligent  conduct,  or  by  the  neglect  to  exercise  da« 
care,  contribute  to  the  injury  complained  of. 

After  the  testimony  on  behalf  of  the  plaintiff  was  closed,  the 
defendant  orally  demurred  to  the  evidence,  and  moved  the 
court  to  direct  the  jury  to  find  a  verdict  for  the  defend ant^  on 
the  ground  that  the  plaintiff's  evidence  established  affirma- 
tively and  conclusively  that  plaintiff's  intestate  was  wanting 
in  due  care,  and  that  his  own  negligence  contributed  to  his 
death.  The  court  declined  to  hear  argument,  and  overruled 
the  motion.  The  testimony  subsequently  introduced  did  not  in 
any  respect  vary  the  probative  force  of  that  given  upon  this 
point  when  plaintiff  closed  his  case.  Defendant's  counsel 
again  requested  the  court  to  instruct  the  jury  that,  under  the 
evidence  in  the  case,  the  injured  or  deceased  person  was  goOty 
of  contributory  negligence,  and  their  verdict  must  be  for  the 
defendant. 

The  testimony  is  all  returned  in  the  bill  of  exceptions,  and 
it  is  proper  that  this  question  should  be  considered  first;  for 
if  the  point  is  well  taken,  it  virtually  disposes  of  the  case,  and 
the  other  errors  assigned  become  unimportant. 

Counsel  for  plaintiff  claims  that  it  does  not  lie  within  the 
province  of  the  trial  judge  to  take  the  case  from  the  jury,  but 
that  it  is  the  privilege  and  right  of  the  jury  to  judge  of  the 
sufficiency  of  the  evidence  introduced  to  establish  any  one  or 
more  facts  in  the  case  upon  trial. 

As  a  general  proposition,  this  is  true;  but  when  there  is  a 
total  defect  of  evidence  as  to  any  essential  fact,  the  ease 
should  be  withdrawn  from  the  consideration  of  the  jury: 
Conely  v.  McDonald^  40  Mich.  158.  The  motion  made  at  the 
close  of  the  plaintiff's  proofs  raised  precisely  this  question: 
Whether,  taking  all  the  testimony  introduced  by  plaintifiT  aa 
true,  and  all  legitimate  inferences  to  be  drawn  therefrom,  there 
was  any  evidence  tending  to  prove  that  the  deceased  waa  in 
the  exercise  of  ordinary  care  at  the  time  of  the  accident;  the 
defendant  claiming  that  it  affirmatively  appeared  from  such 
testimony  that  the  negligence  of  the  deceased  contributed  to 
the  accident  which  resulted  in  his  death.  This  raised  a 
question  of  law,  which  it  was  the  duty  of  the  trial  judge  to 
decide. 

If,  at  the  time  the  plaintiff  closed  his  proofs,  there  waa  no 
evidence  upon  a  material  point  in  issue  upon  which  the  plain- 
tiff had  the  burden  of  proof,  or  if  it  affirmatively  appeared  by 
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his  own  showing  that  he  had  no  cause  of  action  upon  the  un- 
disputed testimony  introduced  by  him,  the  defendant  was 
entitled,  at  that  stage  of  the  case,  to  a  direction  from  the  court 
to  the  jury  to  find  a  verdict  for  the  defendant.  Equally  so, 
under  the  same  circumstances,  was  defendant  entitled  to  such 
direction  after  all  the  evidence  was  introduced.  It  is  the 
duty  of  the  judge,  when  asked  to  do  so,  before  submitting  the 
case  to  the  jury,  as  a  preliminary  question  of  law,  to  decide 
whether  there  is  any  evidence  on  wiiich  the  jury  could  prop- 
erly find  a  verdict  for  the  party  on  whom  the  onvs  of  proof 
lies;  and  if  there  is  not,  he  ought  to  withdraw  it  from  the 
jury:  Carver  v.  Detroit  and  Saline  Plank  Road  Co.,  61  Mich. 
584. 

The  ruling  of  the  court  denying  the  motion,  and  refusing 
the  request  to  charge,  renders  it  necessary  to  examine  fully 
the  testimony  introduced  upon  the  trial,  in  order  to  determine 
whether  error  in  law  was  committed  by  such  ruling. 

The  Muskegon  River  runs  nearly  south  through  the  city  of 
Big  Rapids.  Baldwin  Street  runs  east  and  west,  and  is  con- 
nected on  either  side  of  the  Muskegon  River  by  a  bridge.  A 
mill-race  leading  from  the  river,  north  of  Baldwin  Street, 
crosses  the  street  about  150  feet  east  from  the  bridge.  The 
Bpur-track  of  the  defendant  extends,  from  a  point  south,  to 
the  mills  along  the  race,  and  to  the  river  above  the  mills,  and 
at  the  point  where  it  crosses  Baldwin  Street  is  between  the 
race  and  river, — about  fifty-five  feet  from  the  race,  and  ninety 
feet  from  the  river. 

On  the  night  of  the  accident,  there  was  a  lamp  at  the  east 
end  of  the  bridge  over  Muskegon  River,  which  was  lighted^ 
In  approaching  the  railroad  track  from  the  west,  there  was 
nothing  to  obstruct  the  view  north  of  Baldwin  Street  for  a  dis- 
tance of  about  four  hundred  feet.  The  train  bad  been  made 
up  north  of  Baldwin  Street,  and  consisted  of  box-cars  and 
flat-cars  laden  with  lumber, — eleven  in  all.  The  deceased,  at 
the  time  of  the  accident,  resided  about  one  mile  east  of  the 
city,  but  had  lived  in  the  city,  and  was  familiar  with  the  rail- 
road-crossing at  Baldwin  Street. 

Three  witnesses  were  introduced  by  plaintiff  who  saw  the 
accident.  Two  of  these,  Mr.  Wakeman  and  Mr.  Trafford, 
were  walking  west  on  Baldwin  Street.  When  they  were  upon 
the  bridge  which  spans  the  mill-race,  and  about  fifty-five  feet 
from  the  crossing,  they  saw  the  train  approaching  from  the 
north.    They  testified  that  a  person  with  a  lighted  lantern 
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was  upon  the  rear  car,  swinging  the  light  as  if  signaling.  The 
train  was  in  rapid  motion,  and  neither  heard  the  sound  of  bell 
or  whistle.  They  both  saw  Mr.  Mynning  approaching  the 
crossing  from  the  west.  He  was  then  about  twenty  or  thirty 
feet  from  the  crossing,  walking  rapidly,  bent  a  little  forward, 
as  was  natural  to  him,  with  his  head  down.  He  did  not  pause, 
or  look  to  the  left  or  right,  but  kept  on,  and  stepped  upon  the 
crossing,  and  was  struck  by  the  rear  car,  and  taken  from  their 
sight.  The  opportunity  of  these  witnesses  for  observation  was 
aided  by  the  lamp  which  shone  from  the  end  of  the  bridge; 
the  deceased  being  between  them  and  the  light.  They  were 
looking  at  bim  from  the  time  they  first  saw  him  until  he  was 
Btruck  by  the  train. 

The  other  witness  was  John  McLaughlin.  He  was  walking 
east  on  Baldwin  Street,  and  saw  Mynning  about  seventy-five 
feet  ahead  of  him,  as  he  was  crossing  the  bridge.  As  he  came 
o(rof  the  bridge,  Mynning  was  twenty-five  to  thirty  feet  from 
him,  and  he  saw  Mynning  walk  right  in  front  of  the  train, 
and  saw  it  strike  him.  He  saw  the  train  before  it  struck 
Mynning,  and  stopped.  He  testifies  that  Mynning  did  not 
stop  on  approaching  the  crossing;  that  he  was  looking  at  him, 
and  did  not  see  him  look  either  way,  but  he  walked  pretty 
fast. 

Thomas  P.  Mortenson  did  not  see  the  accident,  but  was  ap- 
proaching the  crossing  on  Baldwin  Street,  going  east,  when 
the  train  passed.  He  had  a  horse  and  buggy.  When  he 
came  to  the  end  of  the  bridge,  his  horse  stopped,  and  he 
looked  up,  and  saw  the  train  crossing  Baldwin  Street.  He 
£aw  a  light  ux)on  the  train,  but  thinks  it  was  upon  top  of  the 
middle  car  in  the  train.     He  did  not  see  the  deceased. 

William  Poison  met  Mynning  between  the  bridge  and  the 
crossing.  He  says  he  spoke  to  Mynning,  who  was  walking 
rapidly  east;  that  he  (witness)  walked  on  west;  and  when  he 
got  close  to  the  bridge,  he  heard  a  noise,  and  looked  around, 
and  saw  the  train  passing  Baldwin  Street.  He  heard  the 
puffiifg  of  the  engine,  and  saw  some  kind  of  show-lights  from 
the  smoke-stack,  and  he  gave  it  as  his  opinion  that  if  he  had 
been  within  five  or  ten  feet  from  the  railroad  track,  he  could 
not  have  seen  the  train  coming,  or  the  light  either,  on  account 
of  the  darkness,  although  he  did  not  think  it  was  too  dark  to 
have  seen  the  light.  On  cross-examination,  this  witness  tes- 
tified that  when  he  met  M3mning,  he  was  close  to  the  railroad 
track,  and  about  forty  feet  from  the  bridge;  that  he  (witness) 
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went  on  towards  the  bridge,  and  was  within  tea  or  fifteen  feet 
of  it  when  he  heard  the  train. 

The  testimony  tended  to  show  that  Mynning  was  possessed 
of  all  his  faculties;  and  there  was  no  testimony  given  or  claim 
made  that  he  was  not  in  full  possession  of  the  faculties  of  see* 
ing  and  hearing.  Neither  of  the  above-named  witnesses  heard 
any  sound  of  a  whistle  or  the  bell,  and  all  concurred  in  the 
opinion  that  the  train  was  moving  across  Baldwin  Street  at  a 
high  rate  of  speed. 

I  have  given  above  substantially  all  the  testimony  tending 
to  prove  that  the  deceased  was  in  the  exercise  of  ordinary 
care.  It  shows  conclusively,  and  without  contradiction, — 1. 
That  the  deceased  was  a  man  possessed  of  the  ordinary  facul- 
ties; 2.  That  he  was  acquainted  with  the  railroad-crossing  at 
Baldwin  Street;  3.  That,  on  a  dark  and  stormy  evening,  he 
walked  at  a  rapid  pace  towards  and  upon  the  railroad  track 
crossing  Baldwin  Street,  without  checking  his  speed,  or  stop- 
ping, or  looking,  or  listening,  or  taking  any  precaution  what- 
ever to  ascertain  whether  a  train  was  about  to  pass;  4.  That 
others,  who  were  about  to  cross,  whose  opportunities  for  ob- 
servation were  no  better  than  those  of  deceased,  saw  and  heard 
the  train;  5.  That  he  stepped  upon  the  crossing,  and  was 
Btruck  by  the  train,  which  ran  over  and  killed  him. 

The  rule  with  reference  to  contributory  negligence  was  laid 
down  by  this  court  in  the  case  of  Teipel  v.  Hilsendegen,  44 
Mich.  462,  where  it  was  said  that  'Hhe  absence  of  contribu- 
tory negligence  is  not  necessary  to  be  shown  beyond  cavil 
or  question.  If  the  circumstances  are  such  that  reasonable 
minds  might  draw  different  conclusions  respecting  the  plain- 
tiff's fault,  he  is  entitled  to  go  to  the  jury  upon  the  facts.  The 
judge  takes  the  case  from  the  jury  only  when  it  is  susceptible 
of  but  one  just  opinion." 

The  jury  having  passed  upon  the  conflicting  testimony  with 
reference  to  the  defendant's  negligence  in  not  giving  warning 
by  the  sounding  of  the  whistle  or  the  ringing  of  the  bell,  and 
of  the  neglect,  as  alleged,  to  have  a  light  upon  the  rear  end  of 
the  train,  by  their  verdict  in  plaintiff's  favor,  the  negligence 
of  the  defendant  in  those  respects  must  be  considered  as  es- 
tablished; and  we  have  the  case  of  the  deceased  approaching 
the  railroad-crossing  upon  a  dark  and  stormy  night,  without 
any  other  warning  of  danger  than  that  afforded  by  the  track 
itself,  the  existence  of  which  he  knew,  and  that  it  was  used 
almost  daily  in  passing  engines  and  cars  over  it     Had  he 
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taken  the  ordinary  precaution  upon  approaching  a  railroad- 
crossing  of  looking  or  listening,  in  order  to  ascertain  if  the 
train  was  approaching,  before  stepping  upon  the  track,  it  is 
evident,  from  the  testimony  of  the  witnesses  who  witneeaed 
the  catastrophe,  that  he  would  have  seen  or  heard  it.  The 
testimony  precludes  the  fact,  or  any  inference  to  be  drawn 
from  the  facts,  that  the  deceased  exercised  any  or  the  re- 
motest degree  of  caution  on  that  occasion.  He  passed  along 
hurriedly,  as  if  there  was  no  railroad-crossing  there.  IVom 
the  testimony,  it  is  plain  to  me  that  the  case  is  susceptible  of 
but  one  just  opinion  upon  his  want  of  ordinary  care.  Ordi- 
nary care  would  have  required  him  to  at  least  look  up  and 
down  the  track  before  crossing;  and  if  the  night  was  so  dark 
as  to  make  it  difficult  to  distinguish  a  train  approaching,  then 
ordinary  care  would  have  called  upon  him  to  resort  to  his 
sense  of  hearing,  and  to  pause,  if  need  be,  and  listen,  before 
entering  upon  the  place  of  danger. 

As  was  said  when  this  case  was  here  before  (69  Mich.  280): 
''  The  track  itself  is  a  warning  of  danger  to  those  who  go  upon 
it,  and  persons  about  to  cross  a  railroad  track  are  bound  to 
recognize  the  danger,  and  make  use  of  the  sense  of  hearing  as 
well  as  of  sight;  and  if  either  cannot  be  rendered  available, 
the  obligation  to  use  the  other  is  the  stronger  to  ascertain,  be- 
fore attempting  to  cross  it,  whether  a  train  is  in  dangerous 
proximity;  and  if  they  neglect  to  do  this,  but  venture  blindly 
or  carelessly  upon  the  track,  without  any  effort  to  ascertain 
whether  a  train  is  approaching,  it  must  be  at  their  own  risk. 
Such  conduct  is  of  itself  negligence.*' 

In  the  former  trial,  it  was  not  clear  that  the  party  did 
not  look  and  listen,  and  we  thought  that,  under  the  testimony 
there  given,  the  case  was  properly  submitted  to  the  jury  upon 
that  point.  Upon  this  trial  it  clearly  appears  that  he  did  not 
look,  nor  is  there  any  evidence  which  would  justify  the  infer- 
ence that  he  listened,  for  the  approach  of  the  train. 

In  the  case  of  McWilliama  v.  Detroit  Central  Mills  Co.j  31 
Mich.  274,  it  was  said  that  a  passenger  along  the  sidewalk  of 
a  public  street  has  a  right  to  expect  some  warning  before  any 
sudden  backing  of  cars  after  standing  still,  and  there  should 
be  very  plain  proof  of  negligence  to  bind  him  under  such  cir- 
cumstances. But  in  that  case  the  track  was  a  private  one,  and 
it  was  pointed  out  that  it  stood  on  a  different  footing  than  an 
ordinary  track.  In  that  case,  the  plaintiff's  intestate  was 
struck  with  the  cars  and  killed,  while  crossing  a  public  street^ 
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by  the  cars  being  backed  up  suddenly  after  standing  still.  No 
one  saw  the  accident,  and  it  was  not  known  for  more  than  an 
hour  after  it  happened. 

The  presumption  of  law  is,  that  the  person  killed  at  a  cross- 
ing did  stop,  and  look,  and  listen,  and  will  prevail  in  the  ab- 
sence of  direct  testimony  on  the  subject.  But  where  there  is 
affirmative,  direct,  and  creditable  testimony  that  the  person 
injured  went  upon  the  track  without  stopping  to  look  and 
listen,  the  presumption  is  rebutted  and  displaced:  Pennsyl- 
vania R,  R.  Co.  V.  Weber,  76  Pa.  St.  168;  18  Am.  Rep.  407; 
Reading  &  C.  R.  R.  Co.  v.  Ritchie,  102  Pa.  St.  425;  Powell  v. 
Missouri  Pac.  IPy  Co.,  8  Am.  &  Eng.  R.  R.  Gas.  467;  Hcuis 
V.  Grand  Rapids  &  I.  R.  R.  Co.,  47  Mich.  401. 

Such  is  the  testimony  in  this  case,  and  there  is  none  to  the 
contrary.  The  showing  of  contributory  negligence  is  much 
stronger  than  in  PzoUa  v.  Mich.  Cent.  R.  R.  Co.,  54  Mich.  273; 
and  we  held  in  that  case  that  the  plaintiff  was  not  entitled 
to  recover  because  of  such  contributory  negligence,  and  we 
affirmed  the  ruling  of  the  court  below  in  taking  the  case  from 
the  jury.  See  also  Patter  v.  Flint  &  P.  M.  R.  R.  Co.,  62  Id. 
22. 

Our  conclusion  is,  from  the  whole  testimony  bearing  upon 
the  question  of  contributory  negligence,  that  it  affirmatively 
appears  that  the  negligence  of  the  deceased  directly  contrib- 
uted to  the  accident  which  resulted  in  his  death,  and  for  that 
reason  the  circuit  judge  should  have  directed  a  verdict  for  the 
defendant. 

We  are  referred  to  the  case  of  Beisiegel  v.  N.  Y.  Cent.  R.  R. 
Co.,  84  N.  Y.  622,  90  Am.  Dec.  741,  as  holding  that  afoot-pas- 
senger on  a  public  crossing  has  a  right  to  expect  some  warning 
upon  approaching  the  railroad  track.  In  that  case  the  plain- 
tiff was  nonsuited  in  the  trial  court  on  the  ground  of  contrib- 
utory negligence.  There  was  evidence  which  tended  to  show 
that  the  engine  was  running  at  a  high  rate  of  speed  across  a 
thoroughfare  in  a  city,  without  ringing  the  bell  or  sounding 
the  whistle,  and  that  plaintiff  both  looked  and  listened  before 
attempting  to  cross.  The  nonsuit  was  set  aside  on  the  ground 
of  the  defendant's  negligence,  and  that  plaintiff  was  himself 
free  fh>m  negligence.  Another  trial  was  had,  and  the  case 
came  before  the  court  of  appeals  again,  and  is  reported  in  40 
N.  Y.  9,  when  the  court  was  divided  upon  the  question  as  to 
plaintiff's  contributory  negligence.  James,  J.,  said:  ^^The 
plaintiff  knew  that  trains  were  often  passing  at  this  crossing. 
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It  ^\as  his  duty,  therefore,  before  starting  to  cross  the  track 
from  his  place  of  concealment,  to  have  ascertained  whether  an 
approaching  train  or  engine  was  coming,  and  within  fifteen 
feet  of  the  place  where  he  stood.  One  step  in  advance,  which 
would  have  been  perfectly  safe,  and  a  look  east,  would  have 
shown  him  the  danger;  and  his  omission  of  this  easy,  simple 
precaution,  demanded  of  all  persons  before  entering  upon  a 
railroad-crossing,  was  gross  negligence  contributing  to  the  in- 
jury, and  bars  all  right  of  action  against  the  defendant,  even 
though  its  agents  or  servants  were  also  negligent." 

But  in  Grippen  v.  New  York  Cent.  R.  R,  Co.,  40  N.  Y.  34,  it 
was  held  that  if  the  injured  party,  by  looking  up  the  track  in 
the  direction  of  the  approaching  train,  could  have  seen  it  in 
time  to  avoid  the  injury,  his  omission  to  do  so  was  negligence, 
and  the  refusal  of  the  court  thus  to  instruct  the  jury  was  error. 
This  case,  in  some  of  its  facts,  was  similar  to  the  case  at  bar. 
The  accident  happened  upon  a  stormy,  snowing  night.  The 
defendant's  servants  were  engaged  in  depositing  cars  to  be  un- 
loaded, and  in  picking  up  empty  freightrcars,  and  were  moving 
a  train  of  six  cars  backwards  along  the  railroad  track,  called 
the  South  Branch.  The  plaintiff  was  familiar  with  the  cro69- 
ing,  and  drove  a  horse  and  cutter  across  the  railroad  track 
without  stopping  to  look  or  listen.  Woodruff,  J.,  said:  ''These 
same  considerations,  applicable  to  the  conduct  of  the  railroad 
company  or  its  agents,  are  alike  applicable  to  the  conduct  of 
persons  who  are  liable  to  be  injured.  All  the  circumstances- 
which  render  it  more  than  usually  difficult  for  them  to  see  or 
avoid  a  train  are  so  many  reasons  why  they  should  be  more 
vigilant  and  cautious  on  their  part,  and,  instead  of  forming  an 
excuse  for  omitting  to  use  greater  caution,  impose  it  upon 
them  with  greater  strictness." 

And  see,  upon  this  point,  Harty  v.  Central  R,  R.  Co.^  43 
N.  Y.  468;  Gorton  v.  Erie  Ry  Co.j  45  Id.  660;  McGrath  v.  New 
York  Cent.  &  H.  R.  R.  R.  Co.,  59  Id.  468;  17  Am.  Rep.  359. 

In  the  case  last  above  cited,  Mr.  Justice  Andrews  said :  ''  In 
respect  to  a  person  traveling  in  a  highway  which  is  crossed  by 
a  railway,  it  has  been  settled,  by  a  series  of  adjudications  in 
this  state,  that  he  is  bound,  on  approaching  a  crossing,  to  look 
and  listen,  if  by  so  doing  he  can  discover  the  proximity  of  a 
moving  train,  and  that  the  omission  to  do  so  is  an  omission  of 
ordinary  care,  which  will  prevent  his  recovering  for  an  injury 
which  might  have  been  avoided  if  he  had  used  his  faculties  of 
sight  and  hearing." 
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And  again:  '^  His  duty  to  keep  his  faculties  alert,  and  look 
and  listen,  does  not  at  all  depend  upon  the  fact  whether  the 
railroad  company  does  or  does  not  perform  its  duty  in  giving 
fhe  statutory  signals." 

The  decisions  in  New  York  are  in  accord  with  those  in  this 
state,  and  is  the  established  doctrine  of  all  courts  where  the 
principles  of  comparative  negligence  do  not  obtain. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 

Kkoltobnob,  Cohtbibutobt,  when  a  question  of  fact  for  the  jury,  and 
when  a  qnestion  of  law  for  the  oonrt:  Note  to  City  IVy  Co,  ▼.  Lee,  7  Am.  St. 
Rep.  802.  Where  there  is  no  dispnte  as  to  facts,  the  question  ia  purely  one 
of  law:  Both  v.  Bi^ah  eie.  R,  B.  Co,,  34  N.  T.  548;  00  Am.  Deo.  736;  but 
where  the  testimony  is  conflicting,  the  jury  must  decide  under  the  instruc- 
tions of  the  cottrt:  BM,  v.  BuffaJlo  eie.  B.  B,  Co,,  34  N.  Y.  648;  90  Am.  Dec. 
736;  Nkhola  y.  Sixth  Avenue  B.  B.  Co.,  38  K.  Y.  131;  97  Am.  Deo.  780;  Pet- 
thgUlY.  Porter,  8  Allen,  1;  85  Am.  Dec  671;  InaUamaipoUa  etc.  Ky  Co.  v.  Wai- 
eon,  114  Ind.  20;  5  Am.  8t  Rep.  578,  and  note;  Olaeoock  v.  Central  etc  B^y 
Co.,  73  CaL  137. 

CovBT  MUST  BzpODVD  THi  Law,  Ain>  THi  JuBT  decide  the  facts:  MtCarry 
▼.  Bhug,  3 Humph.  267;  39  Am.  Dec  165;  Beiman'7.  Buma,2Xi\t.  206;  49 
Am.  Dec  775;  Qray  ▼.  Alien,  14  Ohio»  58;  45  Am.  Dec  523;  KmUn  ▼.  HU- 
derhrcmd,  9  B.  Mon.  72;  48  Am.  Dec  416.  Where  a  soroU  affixed  to  a  bond 
IS  questioned  as  not  being  a  seal,  it  is  a  question  for  the  court;  but  whether 
there  was  a  soroU  or  not^  and  who  placed  it  there,  are  questions  for  the  jury: 
Baird  v.  Beynolds,  99  K.  C.  469.  The  jury  are  the  judges  of  the  sufficiency 
and  weight  of  evidence,  and  of  the  credibility  of  witnesses,  but  when  plain- 
tiff makes  out  an  uncontradicted  case,  jury  have  no  right  to  disregard  the 
evidenoe:  Levy  v.  Cox,  22  Fla.  546.  The  jury  are  the  sole  judges  of  credibil- 
ity of  witnesses  and  the  weight  of  the  testimony:  Ohver  v.  State,  22  Id.  493. 
(Weral  rule  is,  that  court  must  construe  written  instruments  and  contracts; 
but  where  an  instrument  between  one  of  the  parties  to  the  suit  and  a  third 
party  ia  collaterally  in  evidence,  the  effect  of  which  depends  not  merely  upon 
its  construction,  but  upon  eztrinsio  facts  and  circumstances,  the  inferences 
to  be  drawn  are  facts  for  the  jury,  not  of  law:  Boeewater  ▼.  Eqffman,  24  Neb. 


Ordinabt  Pbudxmob  is  RsQuniXD  ov  Travklxb  about  to  cross  railroad 
track:  O'Connor  ▼.  Mieaouri  P.  Ry  Co.,  94  Mo.  150;  4  Am.  St  Kep.  364,  and  note 
368.  As  to  what  is  negligence  in  one  crossing  a  track,  see  notes  to  97  Am.  Dec 
100;  100  Id.  781;  MoAere  ▼.  Herrmamn,  108  K.  Y.  349;  2  Am.  St.  Rep. 
440,  and  note  443.  Hie  duty  impooed  upon  one  at  the  crossing  of  a  highway 
by  a  railway  to  look  both  ways  does  not»  as  a  matter  of  law,  attach  to  one  about 
to  cross  a  city  street:  Moebm  v.  Herrmoam,  108  K.  Y.  349;  2  Am.  St.  Rep.  440. 
Where  intestate,  with  his  carrisge-top  up,  approached  defendant's  railway- 
crossing,  slowing  his  horse  to  a  walk,  when  near  it^  at  a  point  where  track 
was  straight^  at  twenty-five  yards  from  it,  and  up  to  it^  he  had  a  view  of  it 
for  miles,  but  until  his  horse  was  on  the  track  he  did  not  look  out  for  the 
train,  and  then  attempted  to  hurry  his  horse  acrossi  in  front  of  the  train,  he 
was  gnil^  of  contributory  negligence:  New  York  etc.  B^y  Co.  v.  Kellam'e 
AdnCr,  83  Va.  851.  Where  a  team  drawing  a  loaded  wagon  was  seen  by  en- 
gfaMsr  ol  an  i^proaeliing  train  to  be  oomiug  on  aa  up-giade  toward  a  publio 
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crossing  at  a  point  where  trains  could  not  be  seen  more  than  nine  hundred 
feet,  the  engineer  signaled,  etc.,  and  the  driver,  familiar  with  the  crossing,  was 
lying  asleep  npon  the  wagon,  but  not  visible  to  engineer,  who  sappoeed  him 
walking  behind,  and  the  team  not  halting,  engineer  tried  to  stop  train,  bat  with- 
out avail,  facts  did  not  make  case  of  negligence  of  railway,  or  of  willfol  injury: 
Indiana  etc  JR,  R  Co.  v.  Wheeler,  115  Ind.  253.  The  duty  of  one  about  to  ero« 
a  railroad-crossing  requires  him  to  look  and  listen  for  an  approaching  train, 
and  greater  care  is  required  where  view  of  track  is  partially  obstructed:  Ai^ 
chkon  etc  R»  H.  Co.  v.  Toumaend,  39  Kan.  115.  A  persoii  of  mature  age,  in  fall 
possession  of  his  faculties,  while  driving  along  a  public  road  approsidiing  a 
railroad-crossing,  from  which  road  a  clear  view  of  track  could  be  had  for  a 
considerable  distance,  is  guilty  of  contributory  negligence  in  driving  across 
without  first  looking  for  approaching  trains,  and  under  such  drcumstanoss 
railroad  company  is  not  liable,  although  engineer  failed  to  give  the  proper 
signals:  Olancoek  v.  Centrai  etc  Ry  Co,,  73  CaL  137.  If  one  iHio  is  injured 
by  a  passing  train  while  upon  a  railroad  track  went  upon  it  under  su^  cir- 
cumstances as  to  render  him  guilty  of  negligence,  the  railroad  company  will 
not  be  liable  for  failure  of  its  servants  who  are  operating  the  train,  to  disoorer 
his  x>o8ition  in  time  to  avoid  the  injury:  OakMbm  etc  B,  B,  Oikt,  BifOMt  70 
Tax.  56. 
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r64  MXCRXOAK,  887.1 
PBQMiaSOBT  NOTS,  WHAT  IS  NOT  — -  CONTBAOTB.  — IXBTEUlOirr  IV  WtaTDSOt 

WHSREBT  Onb  Pabtt  Aobees  to  pay  a  certain  sum  of  money  oq  or 
before  a  given  date  to  another  party,  upon  the  completion  by  the  latter 
of  certain  work  agreed  to  be  performed  for  the  former,  is  not  a  promis- 
sory note,  and  no  recovery  can  be  had  upon  the  instrument  witbout 
proof  of  performance  of  the  work  named  therein. 

Milo  D,  Campbell,  for  the  appellants. 
Frank  L.  SkeelSf  for  the  plaiatifif. 

Morse,  J.  Chandler  sued  the  Careys  in  justice's  ooort 
He  declared  orally  in  assumprit  upon  the  following  instru- 
ment as  a  promissory  note: — 

"$119.00. 

"  For  value  received,  we  jointly  or  severally  promise  to  pay 

Alonzo  Heath,  or  bearer,  one  hundred  nineteen  dollars^  on  or 

before  the  first  day  of  October  next,  upon  completion  of  the 

work  to  be  done  by  said  Heath  on  a  dwelling-house  to  be 

built  by  him  for  said  first  parties. 

^^Abbet  J.  Cabst. 

"  February  7, 1884.  D,  W.  Cabby." 

The  defendants  pleaded  the  general  issue,  and  gave  notioe 
of  set-off  and  recoupment. 
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Upon  the  trial  in  that  court,  the  plaintiff  testified  that  he 
owned  the  note,  and  purchased  it  before  due,  and  paid  value 
for  it,  and  offered  the  instrument  in  evidence. 

The  defendants  undertook  to  show  a  conversation  with 
Heath,  the  payee  named  in  the  note,  but  were  not  permitted 
to  do  so. 

No  further  evidence  was  offered  or  introduced  by  either 
party,  and  the  justice  rendered  judgment  for  the  plaintiff  for 
the  sum  of  $123.16,  and  costs. 

The  plaintiffs  in  error  then  sued  out  a  writ  of  certiorari  to 
the  circuit  court,  which  court  affirmed  the  judgment  of  the 
justice.    The  case  is  brought  here  upon  writ  of  error. 

The  judgment  should  be  reversed. 

The  instrument  sued  upon  is  not  a  promissory  note,  but  a 
simple  contract  to  pay  a  certain  sum  of  money  when  certain 
work  is  performed  by  Heath:  Brooks  v.  Hargreaves,  21  Mich. 
254.  There  was  no  evidence  that  Heath  had  done  the  work 
named  in  the  agreement,  and  therefore  no  liability  was  shown 
upon  the  part  of  the  Careys  to  pay  the  sum  specified  in  the 
contract. 

The  judgment  of  the  circuit  and  justice's  courts  must  be 
reversed,  and  judgment  entered  here  for  the  plaintiffs  in 
error  for  the  costs  of  all  the  courts. 


Prohissobt  Kots.  —  Essential  qualities  of  a  note:  Cook  ▼.  SaUerke^  • 
Cow.  108;  16  Am.  Dec.  432,  and  note  to  14  Id.  421-427. 

Promusort  Kotb—  What  ia:  Lowe  v.  Bliss,  24  IlL  168;  76  Am.  Dea  742; 
Read  v.  McNuUy,  12  Rich.  445;  78  Am.  Dec  467;  Copfef  ▼.  Branham,  20 
Mo.  244;  64  Am.  Dec.  183;  FraUck  v.  Norton,  2  Mich.  130;  65  Am.  Dec  66; 
Pool  V.  McOrary,  I  Ga.  319;  44  Am.  Dec.  665. 

Wfiat  is  not:  Patterson  v.  Poindexter,  6  Watts  &  8.  227;  40  Am.  Dec.  554; 
Warden  v.  Dodge,  4  Denio,  159;  47  Am.  Dec  247;  KeUeff  ▼.  Uemmingwxy,  13 
IlL  604;  56  Am.  Deo.  474.  An  instrument  in  the  form  of  an  ordinary  prom- 
issory note  containing  also  promise  "to  pay  an  additional  sum  of  ten  per 
cent  as  attorney's  fee,"  etc.,  is  not  a  promissory  note:  First  National  Bank  ▼. 
Oay,  73  Mo.  33;  21  Am.  Rep.  430.  An  instrument  in  these  words:  "  Grass 
Valley,  July  8,  1882.  $1,000.  Three  years  from  date,  I  promise  to  pay  to 
D.  S.,  for  value  received,  in  United  States  gold  coin,  at  rate  of  ten  per  cent 
per  annual/*  and  signed  by  makers,  is  a  good  promissory  note:  Strickland  ▼. 
Holbrooke,  75  CaL  268.  A  written  instrument  in  form  of  promissory  note^ 
bat  under  seal,  is  not  a  promiasory  note:  ifuss  ▼.  Dantdert  85  Ala.  850. 
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Cook  v.  Clinton. 

[64  Michigan,  809.J 

AovxBSB  PosBiSBiON  —  Co-TEKACT. — Where  occupant  of  land  under  tax 
titles  becomes  entitled  to  a  part  of  the  land  by  a  oonveyanoe  of  the  origi- 
nal title  to  such  part  by  an  heir,  a  presumption  arises  that  he  is  a  ten- 
•at  in  common  with  the  other  owners  of  the  original  title,  and  that  he 
oeases  to  be  an  adverse  holder  thereafter;  but  such  presumption  may  be 
overcome  by  evidence  that  the  original  possession  was  continual  with 
the  intention  to  exclude  the  other  owners  from  any  right  or  interest  iu 
the  land,  and  the  question  may  be  properly  submitted  to  the  jury. 

AoyxRSB  Possession.  — All  adverse  possession  must  be  open,  notmiou^ 
continuous,  exclusive,  visible,  and  distinct^  as  well  as  advereai.  nsrs 
must  be  an  actual  occupancy,  as  distinguished  from  a  constractivv  pes* 
session,  of  a  part  or  the  whole  of  the  property  claimed. 

Plkadino  and  P&Aonox.  —  Ebbor  gahnot  bb  Assioned  bt  PLAcrmv  oa 
account  of  the  withdrawal  by  the  defendant  of  special  questioiia  snbBife- 
ted  to  the  jury,  where  such  withdrawal  could  work  no  prejudice  to  the 
plaintiff. 

Ejectment. 

Norris  and  Uhlj  for  the  appellant. 

Taggart  and  Denisonj  for  the  defendant. 

Sherwood,  J.  This  case  was  an  action  of  ejectment  to  re- 
cover the  undivided  seven-eighths  part  of  forty  acres  of  land 
lying  in  the  county  of  Kent. 

The  defendant  claimed  by  adverse  possession  mider  tax 
titles,  and  one  eighth  under  the  original  title. 

The  cause  was  tried  in  the  Kent  circuit,  before  Judge  Mont* 
gomery,  by  jury,  and  the  defendant  prevailed.  The  plaintiff 
brings  error.  Ten  errors  are  assigned;  two  only  relate  to  the 
admission  of  testimony.  One  of  these  was  to  the  introduction 
in  evidence  of  the  deed  from  Jacob  W.  Winsor  to  John  French, 
dated  June  1,  1868,  and  the  other  was  to  the  admission  of  the 
record  of  the  patent  from  the  state  of  Michigan  to  Nathaniel 
Newberry.  There  was  no  error  in  admitting  these  convey- 
ances,  and  those  assignments  were  abandoned  on  the  hearing. 

Nathaniel  Newberry  bought  of  the  state,  about  the  year 
1847,  the  land  in  question,  and  received  a  patent  therefor. 
He  died  in  1849,  leaving  eight  children,  one  of  whom  (Pho&be 
Jane)  was  a  minor. 

One  of  the  children,  named  Nathaniel  Newberry,  Jr.,  on 
the  first  day  of  January,  1851,  mortgaged  the  land  in  quee- 
tiouy  with  other  parcels,  to  the  plaintiff;  and  on  June  16, 
1851y  the  widow  and  other  children,  except  the  minor,  quiv 
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claimed  their  interest  in  tne  mortgaged  premises  to  Nathaniel 
Nwvberry,  Jr.,  who  died  in  January,  1853,  leaving  one  c^iildi 
a  daughter. 

The  sale  under  the  mortgage  foreclosure  occurred  on  the 
twenty-second  day  of  April,  1853,  and  is  the  only  source  of 
plaintiflF's  title,  the  property  never  having  been  redeemed  from 
the  sale. 

The  daughter  of  Nathaniel  Newberry,  Jr.,  married  Francis 
M.  Bissell. 

There  is  no  question  of  the  right  and  title  of  the  defendant 
to  the  one  eighth  of  the  property. 

The  property  in  question  was  sold  for  the  taxes  of  1853  to 
J.  W.  Winsor,  and  deeded.  J.  W.  Winsor  sold  the  same  to 
George  W.  Hooker,  and  deeded  it  October  2,  1858.  Hooker 
sold  and  conveyed  the  property  to  Jacob  W.  Winsor  on  the 
twenty-eighth  day  of  February,  1859.  The  land  was  again 
sold  by  the  auditor-general  to  Zenas  O.  Winsor  for  taxes  of 
1857,  and  deeded  January  12,  1860. 

Jacob  W.  Winsor  and  Zenas  G.  Winsor  quitclaimed  the 
property  to  Jackson  French  on  the  eighteenth  day  of  October, 
1860.  French  and  wife  quitclaimed  the  premises  to  Asa  B. 
Oilbert,  John  J.  Lacey,  and  V.  M.  Hamilton,  on  the  twelfth 
day  of  March,  1861.  Asa  Gilbert  died  previous  to  February, 
1866,  and  Mary  E.  Van  Valkenburg  was  his  widow. 

February  28,  1866,  John  J.  Lacey  and  wife  and  Mary  E. 
Van  Valkenburg  quitclaimed  the  property  to  Charlotte  French. 
Jacob  W.  Winsor  quitclaimed  the  premises  on  the  first  day  of 
June,  1868,  to  John  French,  and  John  French  and  Charlotte 
French,  his  wife,  conveyed  the  same  to  Matilda  Clinton,  on 
the  twenty-fourth  day  of  June,  1870.  Matilda  Clinton  died, 
leaving  Frank  Clinton,  the  defendant,  her  only  surviving  child, 
in  possession  of  the  property. 

Phoebe  Jane,  on  July  11,  1868,  long  after  she  had  become 
of  age,  and  had  married  a  Mr.  Sherman,  conveyed  her  indi- 
vidual one  eighth  of  the  lands  in  controversy  to  Mary  A.  Bis- 
sell^ and  Mary  A.  Bissell,  September  2,  1868,  conveyed,  the 
same  to  Francis  M.  Bissell;  and  Francis  M.  Bissell  quitclaimed 
the  said  land  to  Matilda  Clinton,  subject  to  tax  titles,  Novem- 
ber 4,  1872,  and  before  Matilda  died. 

The  foregoing  conveyances,  ending  with  Matilda  Clinton, 
and  all  of  which  were  duly  recorded,  show  the  chain  of  paper 
title  under  which  the  defendant  and  his  grantors  took  posses- 
«ioD  of  the  property,  and  have  continued  the  same,  and  under 
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which  and  his  tax  titles  he  claims  to  be  entitled  to  the  prop- 
erty.in  suit.  - 

In  considering  the  question  of  possession  under  defendant's 
titles,  and  whether  or  not  it  was  adverse,  their  validitj  is  of 
no  particular  consequence. 

The  defendant  claimed  continuous  adverse  possession  of 
the  property  in  himself  and  his  grantors  from  the  date  of  the 
deed  to  J.  W.  Winsor,  in  1853,  down  to  the  time  of  the  com- 
mencement of  this  suit,  in  1884,  and  gave  testimony  tending 
to  show  such  possession.  The  possession  thus  claimed,  and 
its  character,  was  controverted  by  the  testimony  offered  by 
the  plaintiff.  A  part  of  the  plaintiff's  testimony  upon  this 
subject  was  the  deeds  from  Phoebe  Jane  to  Mary  A  Bissell, 
and  from  Mary  A.  Bissell  to  Francis  M.  Bissell,  and  from 
Francis  M.  Bissell  to  Matilda  Clinton.  It  was  claimed  by 
the  plaintiff  that  Mrs.  Clinton's  purchase  of  the  Bissell  title 
constituted  her  a  tenant  in  common  of  the  property,  it  con- 
veying to  her  the  original  title  to  one  eighth  of  the  property, 
and  that  she  could  not  be  an  adverse  holder  thereafter. 

The  circuit  judge,  in  his  charge,  held  that  prima  facie  this 
was  true,  but  that  the  prima  facie  case  upon  this  point  might 
be  overcome  by  evidence  that  the  possession  Mrs.  Clinton  then 
had  she  continued  under  the  claim  of  an  exclusive  right,  and 
with  the  intention  to  exclude  the  plaintiff  from  any  right  or 
interest  therein;  that  such  possession,  even  though  against  a 
co-tenant  or  tenant  in  common,  was  adverse,  and,  upon  the 
evidence,  submitted  this  question,  with  the  other  facts  in  the 
case,  to  the  jury;  and  to  this  portion  of  the  charge  counsel  fijr 
plaintiff  excepted. 

We  see  no  error  in  this  charge.  The  plaintiff  knew  of  the 
hostile  character  of  Mrs.  Clinton's  possession.  There  may  be 
some  question,  where  the  party  does  not  go  into  possession 
under  the  conveyance  which  creates  the  co-tenancy,  whether 
such  conveyance  should  be  presumed  to  destroy  an  adveiso 
holding  then  existing.  Be  this  as  it  may,  certainly  the  charge 
was  within  the  previous  decisions  of  this  court:  Dubois  v. 
Campauj  28  Mich.  304;  Campau  v.  Dubois,  39  Id.  274;  Sands 
V.  Davis^  40  Id.  14;  Campau  v.  Campau^  44  Id.  31;  Knowles 
V.  Brown,  69  Iowa,  11. 

The  court  charged  the  jury:  ''  The  defense  is,  that  this  title 
of  the  plaintiff  has  been  wholly  divested  by  the  adverse  pos- 
session, continued  for  the  statutory  period.  All  adverse  pos- 
session must  be  open,  notorious,  continuous,  exclusive,  visible. 
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and  distinct,  as  well  as  adverse.  Now,  what  is  meant  by  this 
is,  that  there  most  be  an  actual  occupancy,  as  distinguished 
from  a  constructive  possession,  of  the  property;  that  is,  some 
one  must  be  in  actual  possession  of  the  property.  Not  neces- 
sarily living  upon  the  property;  if  the  property  is  inclosed  and 
cultivated,  this  would  be  a  sufficient  actual  occupancy;  and  if 
crops  were  continually  growing  upon  the  premises,  this  would 
be  a  visible  occupancy;  and  even  though  in  the  interim  be- 
tween the  harvesting  of  a  crop  and  the  recropping  of  the  land 
the  succeeding  spring  no  person  was  actually  upon  the  prem- 
ises, and  nothing  done  with  them,  yet,  if  year  after  year  the 
land  was  thus  cropped  and  cultivated,  this  would  be  a  suffi* 
ciently  continuous  possession  within  the  meaning  of  the  term 
as  I  have  given  it  to  you.  So  a  possession  is  sufficiently 
notorious  if  it  is  open  and  visible,  and  the  premises  are  actu- 
ally occupied,  so  that  the  people  passing  to  and  fro  past  the 
premises  may  see  these  visible  evidences  of  occupation.  This 
would  make  it  notorious  among  those  familiar  with  the  prem- 
ises. It  is  distinct  when  it  is  clearly  defined.  And  in  this 
case  I  instruct  you  that  if  the  defendant  in  this  case  went  into 
possession  of  these  premises  described  in  the  deed  of  convey- 
ance under  which  he  claims,  that  deed  would  define  the  extent 
of  his  occupancy.  It  would  not  be  necessary  for  him  to  oc- 
cupy each  acre  of  the  premises.  If  he  occupied  some  portion 
of  it,  that  would  be  a  distinct  occupancy  of  the  whole,  as  de* 
fined  by  the  deed  under  which  he  entered  into  possession. 
The  claim  must  be  hostile  to  the  plaintiff." 

After  thus  defining  and  explaining  what  kind  of  possession 
is  necessary  to  become  adverse,  the  circuit  judge,  among  other 
things,  charged  the  jury  as  contained  in  the  following  para* 
graphs,  and  to  each  of  which  counsel  for  the  plaintiff  ex- 
cepted:— 

'^1.  Adverse  possession  of  the  character  which  I  have  de- 
fined, for  a  period  of  fifteen  years,  gives  a  complete  title  in  this 
state,  and  defeats  the  record  title  of  one  claiming  from  the  gov- 
ernment. And  if  the  defendant  has  held  adverse  possession, 
such  as  I  have  defined,  for  the  period  of  ten  years,  under  or 
through  the  so-called  Winsor  tax  title,  the  action  would  be 
barred,  and  the  plaintiff  cannot  recover  in  this  action;  and 
this  would  be  true  if  only.a  portion  of  the  Winsor  title  was 
vested  in  him. 

^^  2.  In  stating  this  period  of  occupancy,  gentlemen,  I  mean 
to  state ,  and  to  be  understood  as  stating,  that  that  period  of 
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occupancy  must  have  been  for  the  period  of  fifteen  years,  or 
ten  years,  respectively,  prior  to  the  eleventh  day  of  February, 
1884.  That  is  the  date  of  the  commencement  of  this  suit;  and, 
of  course,  the  adverse  possession  must  have  been  sufi5cient 
prior  to  the  date  of  this  suit  to  defeat  the  plaintifif's  actioD;  or 
he  would  be  entitled  to  recover  under  the  instructions  I  have 
given  you. 

**  3.  You  will  observe  that  the  sole  question  for  you  to  de- 
termine in  this  case  is,  whether  there  has  been  this  adverse 
possession  of  the  character  which  I  have  defined,  adverse  to 
the  phiititifl',  since  the  parties  became  co-tenants,  as  well  as 
before,  and  continued  for  a  period  of  fifteen  years;  or  if  j'ou 
find  that  the  defendant  held  under  a  tax  title,  —  the  Winsor 
tax  title,  so  called,  —  whether  such  possession  as  I  have  de- 
fined, and  so  adverse  to  the  plain tifl^,  has  continued  for  a 
period  of  ten  years  prior  to  the  commencement  of  this  suit,  on 
the  eleventh  day  of  February,  1884.  If  you  find  either  of 
these  questions  in  the  affirmative,  your  verdict  must  be  for  the 
defendant;  if  you  find  them  in  the  negative,  both  of  them, 
your  verdict  must  be  for  the  plaintiff. 

''  4.  I  further  instruct  you,  if  the  defendant  held  adversely 
and  in  adverse  possession  of  the  premises,  within  the  mean- 
ing of  that  term  as  I  have  defined  it  to  you  in  my  charge, 
which  I  will  not  here  repeat,  for  ten  years,  under  or  through 
the  so-called  Winsor  tax  title,  that  the  action  would  be  barred 
by  the  plaintifi",  and  the  plaintifl*  would  not  be  entitled  to  re- 
cover, and  that  this  would  be  true  if  only  a  portion  of  the 
Winsor  title  was  vested  in  the  defendant;  if  he  went  in  under 
a  tax  title,  and  held  under  a  tax  title,  and  there  was  such  an 
adverse  possession  as  I  have  defined  to  you  was  requisite  to 
constitute  the  adverse  possession,  and  that  continued  ten  years 
under  that  tax  title,  that  this  would  vest  the  title  in  the  de- 
fendant, and  the  plaintiff  could  not  recover/' 

We  see  nothing  objectionable  in  these  four  paragraphs  of 
the  charge.  They  state  the  law  correctly  as  applied  to  the 
facts  of  this  case  as  they  appear  upon  the  record:  Howell's 
Comp.  Stats.,  sec.  8698;  Yelverton  v.  Steele,  40  Mich.  538; 
Hamblin  v.  WameVy  30  Id.  95;  Perkins  v.  Nugent^  45  Id.  156; 
Sparrow  v.  Hovey,  44  Id.  63;  Campau  v.  Lafferty,  43  Id.  429; 
Bower  v.  Earl,  18  Id.  367. 

The  withdrawal  of  the  special  requests  to  find  could  work  no 
prejudice  to  the  plaintiff.  He  did  not  present  them,  or  ask 
them  to  be  given,  and  made  uo  objection  to  their  withdrawaL 
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The  record  shows  the  attorney  for  the  plaintiff  was  not  present 
when  the  withdrawal  was  made,  but  it  does  not  show  that  hlB 
absenco  was  from  any  fault  of  the  court  or  the  defendant* 
Really,  all  the  facts  asked  to  be  found  were  submitted  in  the 
general  charge,  and  the  case  was  one  proper  to  be  submitted 
to  the  jury. 

We  have  now  noted  all  the  assignments  needing  consideni-^ 
lion  in  this  opinion.    We  have  found  no  error  in  the  record. 

The  judgment  must  be  affirmed. 


Adtxbsx  P0S8ES8IOK  miut  be  actaal,  visible,  contimioos,  notorioiu, 
tinct,  hostile,  and  exclusive:  Ehana  ▼.  Templeton,  69  Tex.  375;  6  Am.  Si. 
Bep.  71;  Dtnham  ▼.  Holeman,  26  Ga.  S2;  71  Am.  Dec.  198;  WorceaterY.  Lord^ 
66  Me.  265;  96  Am.  Deo.  456,  and  note;  SehwallbaekY,  Chkago  etc  B.  R.  Co,^ 
09  Wis.  292;  2  Am.  St.  Rep.  740,  and  note  744;  Lewis  ▼.  Sekwenn,  93  Mo.. 
26;  3  Am.  St.  Rep.  511;  Sherin  v.  BracheU,  36  Minn.  152. 

Advkrsb  PoassasiOM.  — If  one  nnlawfnlly  taking  possession  of  land  after- 
wards becomes  tenant  in  common,  his  possession  at  once  loses  its  hostile 
character,  and  the  presumption  is,  that  it  remains  amicable  till  the  contrary 
18  shown:  CairperUer  v.  Mendenhall^  28  Gal.  484;  87  Am.  Dec.  135.  Gompare 
WarfiM  V.  LmddLt  38  Mo.  561;  90  Am.  Dec  443.  One  co-tenant  cannot 
make  his  ponesaion  adverse  to  other  tenants  in  common  except  by  actual 
oaster:  Page  v.  Branchy  99  N.  G.  97. 


Stanton  v.  Hitghcogk. 

[64  MiCHIOAN,  810.] 

HoMisTKADs.  —  Object  of  MiomoAN  Gonstitdtional  Fbovibion  iok 
HoMSSTBAD  is  to  protect  that  dwelling  which  has  been  the  actual  home 
of  the  family  from  such  disturbance  as  will  make  them  lose  its  enjoy- 
ment. It  is  confined,  by  its  language,  to  the  property  actually  occupied 
as  a  homestead  by  a  resident  of  the  state,  and  if  the  owner  has  a  fam- 
ily, it  is  the  actual  home  of  that  family  which  is  protected  against 
creditors. 

EUncBSTEADS. — There  is  Nothino  in  Miohiqan  Homestead  Act  Which 
OoNTEMFLATES  that  a  wife  who  has  never  lived  on  the  premises,  or 
claimed  to  live  there,  may,  after  her  husband's  death,  claim  such  an 
interest  by  relation  as  will  avoid  his  dealings  with  property  which  he 
never  meant  should  be  the  home  of  the  absentee,  however  much  he  may 
have  wronged  her.  The  provisions  of  the  act  are  confined  expressly  to 
resident  widows. 

Where  Wife  has  Once  Had  her  Home  with  her  Husband  in  his 
dwelling,  he  cannot  deprive  her  of  that  vested  right  by  driving  her 
oat. 

Gbaraoter  of  Ant  Property  as  Homestead  Depends  on  IntbntioNp 
and  it  may  be  entirely  destroyed  by  a  removal  of  residence,  after  which 
the  property  stands  liable  to  sale  or  other  disposal  by  the  owner  at  hia 
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HOMBSTEAD,   CONVETANOB    OV    BT   HuSBAlfD  WITHOUT    SlOVATURE  OP  NOV- 

BBSiDBNT  WiTB. —  A  married  man  went  to  Miohigiin,  leaving  bdund 
him,  in  New  York,  his  wife  and  two  minor  children,  she  erpectiqg  to 
join  him  in  the  new  home,  bat  never  did.  He  bought  a  lot  and  built  a 
honae  thereon,  and  aboat  two  years  after  his  arrival  remarried,  without 
a  divorce  from  his  first  wife.  The  second  wife  married  him  in  good 
faith,  supposing  him  to  be  single,  and  lived  with  him  as  his  wife  oa  said 
premises  till  his  death,  prior  to  which  he  conveyed  the  property  to  ber. 
None  of  the  first  family  ever  lived  in  Michigan,  except  that  a  son,  aged 
then  about  eighteen,  came  and  was  received  as  a  member  of  his  father's 
new  household,  until  dismissed  for  ill-treating  the  children  of  the  aooood 
wife;  and  the  husband  never  made  or  proposed  to  make  the  property  a 
home  for  the  common  occupancy  of  himself  and  first  wife,  bat  it  was 
intended  for  and  actually  occupied  by  the  second  wife  and  family,  and 
BO  continued  till  the  husband*s  death.  Under  this  state  of  facta,  tiis 
land  never  became  the  homestead  of  the  first  wife^  and  the  hnabaad's 
deed  to  the  second  wife  was  not  void  for  want  of  her  signature. 

Ejectment. 

Lemuel  dute,  for  the  appellant. 

Wihon  and  Trowbridgef  for  the  plaintifirs. 

Campbell,  C.  J.  In  this  case,  the  controlling  &cts  found 
are  these:  In  1873,  Thomas  J.  EQtchcock  came  to  Michigan, 
leaving  behind  him,  in  New  York,  a  wife,  Caroline  Hitchcock, 
and  two  minor  children.  The  wife  knew  of  his  coming,  and 
expected  at  some  time  to  join  him,  but  was  never  in  Michigan. 
In  March,  1875,  Hitchcock  bought  a  vacant  lot,  and  sabee- 
quently  built  on  it.  Whether  he  began  to  bnild  or  not  befiire 
his  second  marriage  does  not  appear,  but  the  house  was  fin- 
ished thereafter.  In  December,  1875,  he,  without  divorce  from 
his  previous  wife,  married  defendant,  who  married  him  in 
good  faith,  supposing  him  to  be  single.  After  the  house  was 
built,  they  moved  into  the  house,  and  had  children,  who,  with 
the  parents,  lived  in  it  as  their  home  till  ho  died,  when  the 
second  wife  became  owner  by  conveyance  from  Hitchcock,  un- 
less void  by  reason  of  the  claims  of  the  former  wife  to  a  home- 
stead interest  in  it.  None  of  the  first  family  ever  lived  in  the 
house,  except  that  a  son,  aged  then  about  eighteen,  canic  and 
was  received  as  a  member  of  the  household,  until  dismissed 
for  ill-treating  the  children  of  the  second  wife. 

It  appears  from  the  finding  that  the  first  wife  never  lived 
in  Michigan,  and  of  course  never  lived  in  the  house;  that 
Hitchcock  never  made  or  proposed  to  make  it  a  home  for  their 
common  occupancy;  that  it  was  intended  for  and  actually 
occupied  by  the  second  wife  and  family,  and  so  always  ooa- 
tinued. 
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The  question  then  is,  whether  it  ever  became  the  first  wife's 
homestead.  That  is  the  only  question.  That  Hitchcock  was 
guilty  of  wrong  is  clear  enough.  But  whether  the  fact  of  his 
wrong-doing  changes  the  character  of  the  occupancy  of  the 
house  is  quite  another  question,  which  must  be  decided  as  a 
question  of  fact,  and  not  as  one  of  propriety.  The  inquiry  is 
not  what  he  ought  to  have  done,  but  what  he  did. 

The  object  of  the  constitution  is  not  ambiguous.  It  is  to 
protect  that  dwelling  which  has  been  the  actual  home  of  the 
family  from  such  disturbance  as  will  make  them  lose  its  en- 
joyment. It  is  confined,  by  its  language,  to  the  property 
actually  occupied  as  a  homestead  by  a  resident  of  Michigan; 
and  if  the  owner  has  a  family,  it  is  the  actual  home  of  that 
family  which  is  protected  from  seizure  by  creditors.  There  is 
nothing  in  the  statute  which  contemplates  that  a  wife  who 
has  never  lived  on  the  premises,  or  claimed  to  live  there,  may, 
after  her  husband's  death,  claim  such  an  interest  by  relation 
as  will  avoid  his  dealings  with  property  which  he  never  meant 
should  be  the  home  of  the  absentee,  however  much  he  may 
have  wronged  her.  The  statute  which,  after  a  husband's 
death,  secures  rights  to  a  widow  is,  confined  expressly  to  resi- 
dent  widows. 

Under  our  legal  regulations,  no  imaginary  or  imputed  in- 
tention can  supplant  the  actual  intent.  It  would  be  little 
short  of  absurdity  to  hold  that  Hitchcock  could  at  the  same 
time  contemplate  the  occupancy  of  the  house  as  the  home  of 
his  second  wife  and  also  of  the  first.  This  is  not  pretended 
by  any  one.  It  appears  expressly  that  it  was  the  actual  and 
continued  home  of  the  second  wife  and  family,  and  that  all 
the  domestic  arrangements  and  purposes  were  with  this  in 
view.  The  first  wife  never  contemplated  it  as  her  and  her 
husband's  joint  home,  and  would,  no  doubt,  have  repudiated 
any  such  idea.  After  this  marriage  the  first  wife  had  no  pur- 
pose of  living  with  him  at  all.  She  never  looked  upon  or 
used  or  sought  it  as  a  home,  and  never  got  the  homestead 
rights  of  a  surviving  widow  in  it.  The  only  right  now  set  up 
is  the  right  to  have  the  disposition  of  it  made  by  the  husband 
avoided  for  want  of  her  signature. 

We  have  held,  and  I  think  rightly,  that,  where  a  wife  has 
once  had  her  home  with  her  husband  in  his  dwelling,  he  can- 
not deprive  her  of  that  vested  right  by  driving  her  out.  But 
here  the  home  interest  never  vested.  The  law  was  made  to 
protect  actual  homes,  and  not  mere  possibilities, — still  less 
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to  change  by  theory  into  a  home  that  which  is  actually  the 
reverse.  In  the  present  instance,  the  second  wife  was  made  so 
in  good  faith,  and  had  some  natural  equities  in  the  premises 
which  would  not  probably  have  been  legally  recognized  with- 
out the  conveyance.  But  if  the  case  had  been  worse,  and  the 
house  occupied  by  the  husband  in  a  life  of  shame  and  inde- 
cency, it  would,  I  think,  be  a  very  singular  rule  of  law  which 
would  protect  it  as  a  homestead,  and  treat  it  as  a  home,  and 
especially  the  home  of  the  absent  wife.  The  occupancy  is 
one  which  she  actually  repudiated,  and  which,  in  the  absence 
of  any  showing,  she  would  be  presumed  to  repudiate,  and 
she  could  not  decently  do  otherwise.  But  to  hold  it  to  have 
been  her  home  in  the  eye  of  the  law,  when  she  purposely 
and  very  properly  determined  to  reside  elsewhere,  is  not,  I 
think,  to  carry  out  the  great  and  worthy  purposes  of  the 
homestead  laws. 

It  must  be  remembered,  not  only  that  the  character  of  any 
property  as  a  homestead  depends  on  intention,  but  that  it 
may  be  entirely  destroyed  by  a  removal  of  residence.  There 
is  nothing  in  the  law  to  prevent  such  removal  at  any  time, 
and  after  it  the  property  stands,  like  any  other  property,  liable 
to  sale  or  any  other  disposal  by  the  owner  at  his  pleasure. 
Under  our  laws,  the  sale  by  a  husband  whose  wife  is  non-resi- 
dent carries  the  property  free  from  any  right  of  dower.  Actual 
non-residence  in  such  case,  in  spite  of  the  marital  relation, 
cuts  off  any  control  over  the  sale  of  a  complete  title.  There 
is  as  much  reason  for  the  confinement  of  the  homestead  law. 
Marital  rights  are  mutual.  The  state  of  Michigan,  had  Hitch- 
cock never  married  defendant,  could  not  have  aided  him  in 
compelling  his  wife  to  join  him,  or  exercised  any  control  what- 
ever over  the  persons  or  conduct  of  the  absent  children.  It 
might  divorce  the  parties  for  the  wife's  desertion,  but  it  could 
not  regulate  their  family  relations  while  not  divorced.  Until 
divorced,  if  the  first  wife  could,  in  the  present  instance,  pre- 
vent the  sale  of  the  house,  she  could  just  as  well  do  so  while 
actually  doing  all  she  could  to  make  a  family  home  impos- 
sible. Her  merits  in  the  one  case,  or  demerits  on  the  other, 
would  not  count  at  all  in  the  decision.  The  law  would  be 
grossly  tyrannical  if  it  tied  the  husband's  hands  in  the  one 
case  at  least,  and  it  cannot  be  possible  that  such  consequencee 
oould  have  been  designed  by  the  constitution.  It  was  de- 
signed to  protect  those  who  had  subjected  themselves  to  its 
laws,  and  acted  in  reliance  on  them,  but  not  to  treat  as  homes 
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what  are  not  homes,  or  give  powers  to  non-residents  which 
could  not,  under  any  circumstances,  be  of  any  use  to  them 
|)er  son  ally. 

I  think  the  judgment  should  have  been  given  for  the  de- 
fendant, and  that  it  should  be  reversed,  and  so  entered,  and 
the  record  remanded. 

Champlin,  J.,  in  b  dissenting  opinion,  maintained  that  "the  fact  that  the 
defendant  was  imposed  upon  in  ber  marriage  with  Hitchcock,  and  contracted 
that  relation  in  good  faith,  believing  him  to  be  a  single  man,  must  be  laid 
entirely  out  of  view  in  the  case**;  that  "her  rights  must  be  determined  by 
the  same  legal  principles  that  would  be  applied  had  Hitchcock  conveyed  the 
premises  in  question  to  a  third  party  in  no  manner  connected  with  him,  and 
the  contest  was  between  such  third  party  and  the  plaintiffs  ";  and  that  "  the 
defendant  did  not  occupy  the  position  of  a  bona  fidt  defendant."  He  was  of 
opinion  that  the  homestead  right  of  Caroline  Hitchcock  "  accrued  to  her  in 
virtue  of  the  ownership  and  occupancy  of  her  husband  of  the  premises  as  a 
homestead,  and  did  not  depend  necessarily  upon  her  living  with  him  upon 
the  premises";  that  '*such  right  accrued  to  her  the  moment  the  homestead 
right  became  vested  in  her  husband,  and  long  before  she  knew  or  was  in- 
formed of  his  illegal  marriage  with  the  defendant,  and  during  which  time 
she  was  willing  to  come  and  reside  with  her  husband  in  Michigan ";  that 
'*she  had  done  nothing  to  forfeit  such  right,  and  that  the  deed  in  question 
was  void,  since  a  deed  of  the  liomestead  in  which  the  wife  doea  not  join  is 
absolutely  void  as  to  such  homestead."  Ho  examined  the  case  of  Sherrid  v. 
SoutJiwicJc,  43  Mich.  515,  in  which  the  husband  gave  a  mortgage  covering  the 
homestead,  in  which  his  wife  did  not  join,  and  it  was  held  that  the  mortgage 
was  absolutely  void.  He  maintained  that  no  distinction  in  principle  existed 
between  that  case  and  the  one  at  bar,  and  tliat  the  latter  was  governed 
by  it. 

Homestead  Statutes  ake  Libebally  Construed:  JOgga  v.  Sterling ^  60 
Mich.  643;  1  Am.  St.  Rep.  554,  and  note. 

Homestead  Character  does  not  Attach  to  property  until  actually  oc- 
cupied as  a  home,  and  mere  intention  to  occupy,  though  subsequently  carried 
out,  itf  not  sufficient:  Ohisty  v.  Dyer,  14  Iowa,  438;  81  Am.  Dec.  493. 

Homestead,  to  a  Valid  Conveyance  op,  joinder,  consent,  and  signature 
of  wife  are  requisite:  SiJiith  v.  Pearce,  85  Ala.  264;  7  Am.  St.  Rep.  44; 
Poole  V.  Oerrard,  6  Cal.  71;  65  Am.  Dec.  481,  and  note  484;  Welch  v.  Rice, 
81  Tex.  688;  98  Am.  Dec.  656;  Simpson  v.  Houston,  l97  N.  C.  344;  2  Am.  St. 
Rep.  297;  PUeher  v.  Aldiison  etc  R'y  Co.,  38  Ran.  516;  5  Am.  St.  Rep.  770; 
Rev.  Stats,  of  Missouri,  1879,  sec.  2689;  Kaes  v.  Grass,  92  Mo.  (U7;  1  Am. 
St.  Rep.  767;  Brewer  v.  WalU  23  Tex.  585;  76  Am.  Dec.  76;  Lar.^on  v.  Rey- 
molds,  13  Iowa,  679;  81  Am.  Dec.  444;  Bumap  v.  Cook,  16  Iowa,  149;  85  Am. 
Dec.  507. 

Widow,  Non-resident,  Rights  ot  in  Homestead:  Note  to  Succession  qf 
Ohrms,  06  Am.  Deo.  412-418. 
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Spiegel  v.  Spiegel. 
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part  of  her  hasband  to  sign  a  deed  oonveying  their  homestead  is  entitled, 
in  a  court  of  equity,  to  haire  such  deed  set  aside,  and  to  be  restored  to 
her  rights. 

John  W.  McGrath  and  Alexander  D.  Fowlery  for  the  complain- 
ant. 

Hamilton  O,  Howard^  for  the  defendanta. 

Sherwood,  J.  The  bill  in  this  case  is  filed  for  the  purpoee 
of  requiring  the  defendant  Dorothea  Spiegel  to  convey  to  Wil- 
liam J.  Spiegel  lot  13,  in  Dr.  Eiefer's  resnbdivision  of  Van 
Dyke's  section  2  of  the  A.  Beaubien  farm,  between  Beaubien 
and  St.  Antoine  streets,  in  the  city  of  Detroit,  and  asks  that 
the  deeds  from  said  William  J.  Spiegel  and  wife  to  defendant 
Oldekopff,  and  from  him  and  wife  to  Dorothea  Spiegel,  of  the 
same  property,  may  be  decreed  void,  and  that  an  injunction 
issue  restraining  the  said  Dorothea  Spiegel  from  mortgaging 
or  otherwise  conveying  to  others,  or  exercising  any  acts  of 
ownership  over  said  lot. 

The  bill  charges  that  defendant  William  J.  Spiegel  and 
complainant  were,  on  March  4,  1885,  man  and  wife;  that 
William  J.  Spiegel  was  the  owner  of  a  house  and  lot  on  Mont- 
calm Street,  Detroit,  which  was  his  homestead,  and  in  which 
Clara  had  inchoate  dower;  that  on  the  4th  of  March,  1885, 
William,  by  misrepresentation  and  fraud,  induced  Clara  to 
join  with  him  in  a  deed  of  this  property  to  defendant  George 
Oldekopff;  that  within  a  few  days  thereafter,  Oldekopif  and 
wife  conveyed  the  property  to  defendant  Dorothea  Spiegel, 
who  is  the  mother  of  William  J.  Spiegel;  that  the  conveyances 
were  without  consideration,  and  operated  as  a  fraud  upon 
complainant;  that  both  George  Oldekopff  and  Dorothea 
Spiegel  were  parties  to  the  fraud;  and  prays  that  these  deeds 
may  be  set  aside,  and  complainant's  rights  restored. 

The  answer  admits  the  conveyances,  denies  the  fraud,  and 
claims  that  there  was  a  good  consideration  in  each  instance. 

Among  the  witnesses  sworn  were  the  complainant,  and  de- 
fendants Dorothea  Spiegel  and  George  Oldekopff.  The  de- 
fendant William  J.  Spiegel  was  not  sworn.  The  cause  was 
heard  in  the  Wayne  circuit,  before  Judge  Jennieon,  who  dis- 
missed the  complainant's  bill,  with  costs. 
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The  defendant  William  J.  Spiegel  was  a  widower,  with 
three  children,  one  an  infant,  one  four,  and  the  oldest  seven 
years  old,  when,  on  December  2,  1884,  he  married  the  com- 
plainant, who  lived  at  that  time  in  her  father's  house,  at  194 
Leland  Street,  Detroit,  where  she  was  married.  He  owned, 
as  his  homestead,  lot  13,  hereinbefore  described,  but  which 
at  that  time  was  rented  out  until  the  next  April.  He  also 
owned  city  lot  71,  of  Hibbard  and  Baker's  subdivision  of  lot 
4,  etc.,  in  Detroit.  After  their  marriage  they  resided,  tem- 
porarily at  the  homestead  of  the  wife's  father,  in  the  city,  ex- 
pecting to  return  to  their  homestead  on  lot  13  when  the 
tenant's  term  expired.  They  lived,  with  the  children,  in  her 
father's  house  until  about  the  4th  of  March,  1885,  using  a 
part  of  their  furniture  where  they  lived,  and  the  remainder 
remaining  at  the  house  of  his  father.  William  J.  Spiegel's 
homestead  was  situated  on  Montcalm  Street. 

During  the  winter  the  wife  was  in  poor  health,  and  William 
complained  much  of  the  poor  outfit  her  father  gave  her,  and 
of  the  great  expense  the  wife  and  children  were  bringing  upon 
him;  that  it  cost  him  five  dollars  per  week  to  support  his  wife 
and  three  children,  and  in  all  his  complaints  it  appears  that 
he  had  much  sympathy  from  his  mother,  who  occasionally 
gave  some  very  unpleasant  expressions  of  her  feelings  upon 
the  subject.  The  testimony  in  the  case  shows  that,  as  early  as 
February,  he  was  found  making  such  complaints  as  above, 
saying  he  could  not  live  with  her,  and  intended  to  make  an 
e£fort  at  an  early  day  to  obtain  a  divorce. 

His  property,  so  far  as  the  record  shows,  aside  from  house- 
bold  goods,  consisted  of  the  two  lots  mentioned,  one  being  the 
homestead,  worth  at  least  three  thousand  five  hundred  dol- 
lars; and,  I  think,  with  a  view,  as  the  evidence  clearly  shows, 
of  divesting  his  wife  of  all  her  interest  in  said  property  pre- 
paratory to  taking  divorce  proceedings,  he  transferred  to  his 
mother,  through  the  agency  of  Mr.  Oldekopfi^,  an  old  friend  of 
the  family,  the  homestead,  and  obtained  the  signature  of  his 
wife  thereto,  under  the  false  pretense  that  he  wanted  to  get 
away  from  the  locality  of  his  mother,  because  she  made  him 
so  much  trouble,  and  buy  a  homestead  on  Fourteenth  Street, 
which  was  not  worth  so  much,  and  would  do  so,  and  would 
use  the  rest  of  his  money  to  go  into  business  with,  and  that  he 
then  had  a  good  opportunity  to  sell  the  property  to  Oldekopff, 
who  would  pay  in  ten  days  for  the  same.  At  the  same  time 
be  obtained  her  name  to  a  deed  to  his  father,  without  knowing 


828  Spiegel  17.  Spiegel.  [Mich. 

what  it  was  until  after  she  had  eigned  it,  conveying  the  other 
lot. 

These  conveyances  were  both  signed  on  the  same  occasion, 
on  the  fourth  day  of  March,  1885,  and  in  five  days  thereafter 
Oldekopff  and  wife  conveyed  the  property  to  Dorothea,  the 
mother  of  William.  Oldekopff  says  he  gave  to  William  bis 
note,  due  in  ten  days,  for  the  property,  and  that  when  he  sold 
it  to  Dorothea  it  was  for  the  same  price  he  agreed  to  pay  for 
it,  and  received  his  pay  from  Dorothea  by  taking  back  his  own 
note,  and  that  Dorothea  substituted  her  note  to  William  for 
the  same  amount,  due  in  five  years,  with  interest  at  five  per 
cent  per  annum.  This  business,  the  testimony  shows,  was 
consummated  on  the  thirteenth  day  of  March,  1885,  and  on 
the  next  day,  Dorothea's  deed  was  duly  recorded.  It  nowhere 
appears  that  either  Oldekopff  or  Dorothea  paid  a  dollar  in 
money  for  the  property. 

On  the  14th,  William  told  his  wife  that  it  was  her  fault  that 
he  had  to  sell  his  property,  and  wanted  her  to  go  to  her  home 
on  a  visit;  that  he  was  going  to  Ann  Arbor  to  play  for  the  stu- 
dents (he  was  a  musician,  and  when  in  the  city  earned  from 
three  dollars  to  five  dollars  per  night).  On  the  15th,  be  di- 
rected his  wife  to  take  the  children  to  his  mother's,  and  on 
that  day  ho  met  his  father-in-law;  told  him  that  his  wife 
needed  too  much  money;  that  she  wanted  five  dollars  per 
week;  that  he  had  just  got  through  having  trouble  with  his 
first  wife,  she  being  sick,  and  that  he  had  the  same  trouble 
again,  and  he  was  not  satisfied;  denied  that  his  property  had 
been  purchased  by  his  mother.  He  told  his  wife  ho  had  got 
his  money  from  Oldekopff  on  his  note,  and  had  left  it  at 
StoU's,  the  man  who  drew  the  deed,  and  had  taken  his  bank- 
book away  for  fear  it  would  burn  up;  that  he  was  going  to 
board  with  his  mother,  and  when  she  said  to  him  she  did  not 
want  to  go  there,  said  he  did  not  care,  he  should  go  there,  and 
she  could  go  **  where  she  liked."  She  then  went  to  William's 
mother's,  and  asked  her  if  they  were  going  to  board  there; 
and  Mrs.  Spiegel  replied,  "  No,"  but  she  would  keep  the  chil- 
dren; and  she  then  told  the  wife  of  William  that  she  had 
bought  the  homestead,  and  said,  '*  William  is  going  back- 
wards instead  of  forwards."  On  that  night  William  packed 
up  his  house  furniture.  The  next  day  he  went  to  Ann  Arbor, 
and  on  his  return  in  the  evening,  said  to  his  wife,  she  should 
not  go  with  him  '^  any  more."  The  complainant  commenced 
this  suit  the  same  day. 
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Thus  it  will  be  seen  that,  within  four  days  after  William's 
mother  received  the  title  of  the  homestead,  he  had  abandoned 
his  home,  packed  up  his  goods,  and  took  his  children  to  his 
mother's  to  live,  made  her  house  his  abiding-place,  and  dis- 
carded his  wife.  After  a  careful  reading  of  this  record,  and 
giving  to  all  the  circumstances  and  testimony  bearing  upon 
the  questions  at  issue  due  consideration,  I  cannot  avoid  the 
conclusion  that  a  gross  fraud  was  attempted  by  William  with 
tl*o  intention  to  deprive  his  wife  of  her  homestead  and  dower 
interest  in  said  lot  13,  and  that  such  purpose  was  within  the 
knowledge  of  the  other  defendants. 

I  quite  agree  with  the  learned  counsel  for  the  complainant 
that  "  the  transaction  was  fraudulent  in  its  inception  and  in 
its  execution,  and  that  it  has  resulted  in  a  fraud  upon  the 
complainant/'  greatly  to  her  injury.  Very  much  of  the  com- 
plainant's testimony  is  uncontradicted,  and  the  other  testi- 
mony in  the  case,  and  the  circumstances  disclosed,  are  of  the 
most  convincing  character,  and  are  not  limited  to  inferences 
and  presumptions  not  rising  to  the  plane  of  evidence.  I  have 
not  quoted  the  testimony  to  any  great  extent,  but  have  con- 
tented myself  rather  in  giving  herein  the  conclusions  I  have 
reached  on  a  review  of  the  case  as  presented  by  the  record. 

I  think  the  decree  at  the  circuit  should  be  reversed,  and  a 
decree  entered  in  this  court  in  accordance  with  the  prayer  of 
the  bill,  with  costs  of  both  courts. 


HomSTSAl)  OANMOT  BB  AVFIOTBD  BT  AnT  SPBOnS  OV  GOMP0LBOBT  Du- 

vOBmoKy  nor  oan  it  be  volnntarily  disposed  of  without  the  assent  of  wife^ 
Imt  with  her  consent  may  be  disposed  of  or  encumbered  in  any  mode  deemed 
judicious  or  advisable:  Sampaon  v.  WilUamsonf  6  Tex.  102;  66  Am.  Deo.  762; 
and  note  to  Sianton  v.  Hitchcock,  ante,  p.  821. 

HoMSSTKAD  18  NOT  Sbpabatb  Pbopsbtt  OF  WiVB;  shs  has  no  property 
in  it:  Sampmm  ▼  WilUammm,  6  Tex.  102;  66  Am.  Deo.  762. 


Bbbitenbaoh  V.  Trowbridge. 
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PlBBOir  HAS  LiOBNSB  TO  Entkr  Public  Officb  OF  A^'OTBER  to  transact 
business  with  the  latter,  who  may  refuse  to  transact  business  with  him, 
and  may  order  him  from  the  office,  and  eject  him  in  a  reasonable  man- 
ner, if  he  refuses  to  go,  using  suffioient  force  to  meet  any  offered  resist- 
ance. 

If  Onb  is  Forbiddbb  to  Entbb  Officb  of  Ahotbbb»  he  is  a  trespasser  if 
he  persists  in  entering. 
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Peeson  has  Riqht,  in  his  Private  Business,  to  Control  It,  and 
select  such  persons  aa  he  chooses  with  whom  to  transAct  it,  and 
prevent  whom  he  pleases  from  entering  his  office;  and  when  a  persoo. 
under  implied  license,  has  entered,  he  may  request  him  to  depart^  and 
thereafter  he  has  no  legal  right  to  remain. 

Person's  Psivate  Business  Office  cannot  be  Made,  against  hia  win, 
free  to  all  to  enter  and  remain,  even  upon  proper  business,  and  such  per- 
son can  admit  or  reject  whom  he  pleases.  It  is  his  own  business,  and 
the  public  have  no  rights  therein  against  his  wishes. 

In  Civil  AcnoN  vor  Daicages  fob  Assault  and  Battert,  Admission^ 
Made  by  the  defendant  in  conversation  with  the  police  justice  befora 
whom  he  was  tried  on  the  same  charge,  are  admissible  in  evidence,  but 
what  the  police  justice  said  to  him  is  incompetent. 

In  Action  for  Reoovery  op  Damages  for  being  Ejected  from  Of- 
fice OF  Defendant,  where  the  plainti£F  went  to  tender  money  doe  hin, 
evidence  of  a  prior  offer  of  the  money  to  an  agent  of  the  defendant,  and 
that  he  refused  it  and  sent  the  plaintiff  to  the  defendant,  is  a  legit- 
imate part  of  the  transaction,  and  the  agent's  statements  are  admissible 
in  evidence. 

Evidence  is  ApimwiBLE,  in  Civil  Action  for  Assault  and  Battxbt, 
that  the  defendant  called  the  plaintiff  a  "  d  d  pdioe-coort  shyster," 
on  the  former's  trial  on  a  criminal  charge  arising  out  of  the  same  trans* 
action,  as  showing  the  arumua  of  the  defendant  towards  the  plaintifll 
but  is  ineompetent  for  the  purpose  of  showing  malice  at  tho  tims  ol 
the  assault. 

Trespass. 

Oeorge  W.  Radford^  for  the  appellant. 

B.  r.  Prentisy  for  the  plaintiff. 

Morse,  J.  Plaintiff  sued  defendant  in  the  Wayne  circuit 
court,  in  an  action  of  trespass  for  an  assault  and  battery, 
and  recovered  a  judgment  for  three  hundred  dollars  ujwn  the 
verdict  of  a  jury  for  that  sum.  The  defendant  brings  the  case 
to  this  court,  and  assigns  various  errors  in  the  proceedings  in 
the  court  below. 

The  assault  took  place  in  the  business  office  of  the  defend- 
ant, where  the  plaintiff  had  gone  to  pay  or  tender  to  defendant 
the  interest  then  due  on  a  land  contract.  The  plaintiff  was 
accompanied  by  one  Mullenhagen,  and  there  was  also  present 
one  Schmiel,  a  clerk  in  the  office  of  defendant. 

The  evidence  upon  the  trial  was  conflicting.  The  testimony 
on  the  part  of  the  plaintiff  was  to  the  effect  that  he,  as  coun- 
sel for  Mullenhagen,  went  with  the  latter  to  the  office  of  the  de- 
fendant on  the  third  day  of  November,  1885,  about  ten  o'clock 
in  the  forenoon.  He  directed  Mullenhagen  to  pay  Trowbridge 
twenty-one  dollars  on  his  contract,  and  Mullenhagen  Com- 
menced counting  out  the  money.    Trowbridge  said  he  would 
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not  take  the  money;  it  muBt  be  paid  to  his  attorney,  Mr.  Rad- 
ford. Plaintiff  then  said  to  MuUenhagen,  "  Let 's  go."  While 
plaintiff  was  going  out,  with  his  face  to  the  door,  Trowbridge 
jumped  at  him  from  behind,  took  him  by  the  collar,  put  his 
fist  in  plaintiff's  back,  and  pushed  him  into  the  middle  of  the 
street.     He  was  not  in  the  office  over  two  minutes. 

On  plaintiff's  way  out,  and  before  the  assault,  he  admits  he 
heard  the  defendant  halloo:  '^  I  want  you  to  get  out  of  my 
office,"  but  at  the  time  claims  he  was  going  as  fast  as  he 
coold.  The  humiliation  of  plaintiff,  who  is  an  attorney  at 
law,  was  so  great  on  account  of  this  assault  that  he  "  felt  sick 
and  mean,"  owing  to  the  "suffering  and  mortification"  he 
endured.  He  had  never  been  struck  before,  and  never  struck 
any  one  in  his  life. 

The  defendant  claimed  that  he  had  before  that  time  become 
displeased  with  the  conduct  of  plaintiff  in  a  garnishee  casei 
where  he  thought  plaintiff  undertook  to  "beat"  him,  and 
then  told  him  that  he  wanted  no  more  to  do  with  him;  that 
did  not  want  him  in  his  office,  and  if  plaintiff  had  any  busi- 
ness with  him  of  any  kind  thereafter,  he  must  go  to  defend- 
ant's attorney,  Radford;  "  did  n't  want  anything  to  do  with 
him  at  aU." 

On  the  day  of  the  assault,  he  claims  that  he  repeatedly  told 
plaintiff  to  go  to  his  attorney,  as  he  would  not  receive  the 
money.  Finally,  plaintiff  said:  "We  are  going  to  make  you 
take  it,"  and  told  MuUenhagen  to  lay  the  money  down,  which 
the  latter  did,  upon  a  small  counter  in  the  office.  Defendant 
said:  "There  is  no  use  of  laying  it  there;  I  will  not  take  the 
money  up."  Mullenhagen  took  it  up,  and  plaintiff  ordered 
him  to  put  it  down  again. 

"And  they  laid  it  down  again,  and  kept  worrying  me  in  that 
way;  and  finally  I  told  them  to  get  out,  and  Mr.  Breitenbach 
said  he  would  not  go  out  until  he  had  his  business  done.  I 
told  him  his  business  was  done  with  me,  and  to  get  out,  and 
he  did  n't  make  any  move  to  go.  I  slipped  down  off  the  stool 
behind  the  counter,  and  walked  to  the  door,  and  told  him  to 
get  out.  I  opened  the  door,  and  told  him  to  go.  He  did  n't 
make  any  particular  haste  to  get  out,  and  I  took  him  by  the 
collar  and  by  the  slack  of  the  overcoat  in  the  back  and 
pushed  him  outside  the  door." 

It  appears  without  dispute  that,  previous  to  this  meeting  at 
defendant's  office,  the  plaintiff  and  Mullenhagen  had  been  to 
Radford  to  pay  this  money;  but  be  refused  to  take  it,  and  sent 
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them  to  defendant.  Plaintiff  bo  informed  defendant  at  Um 
time  of  the  trouble,  and  defendant  replied:  '*  Do  you  suppcwe, 
after  you  have  been  to  see  Radford,  and  he  will  nol  take  the 
money,  that  I  will  ?  " 

Under  the  two  conflicting  claims  as  to  what  took  place  be- 
fore the  assault,  we  think  the  court  erred  in  instructing  the 
jury  that  *'  the  plaintiff  had  the  right  to  go  to  the  office  and 
do  his  business,  and  remain  there  until  his  business  was 
done." 

He  further  said,  in  the  same  direction:  '^Now,  gentlemen, 
if  you  believe  that  Mr.  Breitenbach  had  completed  his  busi- 
ness there,  he  had  no  right  to  remain  there  any  longer  than 
was  necessary  to  transact  his  lawful  business,  because  that  is 
the  only  right  he  had  there,  unless  he  was  invited  to  remain. 
Defendant  then  had  the  right,  after  his  business  was  through, 
to  say  to  him  that  he  did  not  wish  him  there,  and  to  leave." 

It  does  not  seem  to  be  claimed  that  any  more  force  was 
used  in  pushing  him  than  was  necessary,  if  defendant's  state* 
ment  of  plaintiff's  refusal  to  go  was  true. 

If  plaintiff's  story  was  true,  he  was  going  out  of  the  office 
as  fast  as  he  could  before  he  was  ordered  to  do  so,  and  the 
assault  was  unprovoked.  Under  his  own  theory,  he  bad  com- 
pleted  all  he  intended  to  do  thei^e,  and  was  on  his  way  out,  of 
his  own  accord,  before  the  assault.  There  was  no  need  of  any 
charge  of  this  kind  to  support  his  theory,  and  it  could  not  be 
applied  to  the  facts  as  testified  to  in  his  behalf.  It  could  only 
apply  to  the  facts  as  stated  by  the  defendant,  and  so  applied, 
it  was  wrong  and  misleading. 

The  plaintiff  had  a  right  to  go  into  the  office  of  the  defend- 
ant, and,  in  a  respectful  way,  make  his  tender;  but  after  he  had 
made  it,  and  it  had  been  refused,  ho  had  no  further  budness 
there.  He  had  no  right  to  "  make"  defendant  take  the  money: 
and  when  he  was  ordered  to  go  out  of  the  office,  and  refused  to 
go,  the  defendant  was  justified  in  ejecting  him,  if  he  used  no 
more  force  than  was  necessary.  He  could  not,  upon  the  plea 
that  his  business  was  not  completed,  remain  and  annoy  the 
defendant.  He  could  not  help  his  right  to  be  there  by  sajdng 
that  he  would  not  go  out  until  his  business  was  done. 

He  had  a  license  to  enter  the  office  of  defendant,  not  being 
a  private  place,  for  the  purposes  of  transacting  his  business 
with  the  defendant.  Yet  the  defendant  had  a  right,  if  he  saw 
fit,  not  to  do  any  business  with  him,  and  to  order  him  from 
the  office,  which  belonged  to  the  defendant,  and  was  only  puK 
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lie  for  the  purposes  of  transacting  his  own  business.  If  the 
plaintiff  did  not  go  in  a  reasonable  time,  or  refused  to  go, 
insisting  upon  remaining  and  transacting  business  with  thf 
defendant  against  his  expressed  will,  the  defendant  was  au- 
thorized, as  before  said,  to  eject  him  in  a  reasonable  manner, 
and  with  suflScient  force  to  meet  any  resistance  offered.  The 
license  to  enter,  implied  by  the  opening  of  defendant's  office 
to  the  public  to  transact  business  with  him,  was  revoked  at 
the  instant  when  the  defendant  said  to  plaintiff  that  he  would 
not  receive  the  money,  and  ordered  him  to  leave  the  office: 
Woodman  y.  Howell,  46  111.  367;  92  Am.  Dec.  221;  Jones  v. 
Jones,  71  Id.  562;  Wood  v.  Leadbittcr,  13  Mees.  &  W.  838;  Mc- 
Creav.  Marsh,  12  Gray,  211;  71  Am.  Dec.  745;  Ayres  v.  Birtch^ 
85  Mich.  501. 

A  person  has  the  right,  in  his  private  business,  to  control 
it,  and  may  select  such  persons  as  he  chooses  with  whom  to 
transact  such  business.  He  can  prevent  whom  he  pleases 
from  entering  his  office;  and  when  a  person,  under  tlie  im- 
plied license,  has  entered,  he  has  a  right  to  request  such  per- 
son to  depart,  who  thereafter  has  no  legal  right  to  remain. 

A  person  in  such  business  has  the  choosing  of  his  custom- 
ers, and  his  private  office  or  business  place,  though  open  to 
the  public  for  the  transaction  of  his  business  with  them,  can- 
not be  made,  against  his  will,  free  to  all  to  enter  and  remain 
upon  proper  business,  like  a  hotel,  public  office,  railroad-car, 
or  depot.  He  can  admit  or  reject  whom  he  pleases.  It  is  his 
own  business,  and  the  public  have  no  rights  therein  against 
hiB  wishes:  Woodman  v.  Howell,  45  111.  367,  370;  92  Am.  Dec. 
221;  BogeH  v.  Haight,  20  Barb.  251. 

In  this  case,  if  the  defendant's  testimony  was  tme,  he  had 
before  this  forbidden  the  plaintiff  to  come  into  his  office,  and 
he  was  therefore,  in  such  case,  a  trespasser  when  he  went  in. 
It  was  not  necessary,  for  the  purposes  of  a  tender  by  Mullen- 
hagen,  that  plaintiff  should  force  himself  into  the  office  of 
defendant;  nor  after  the  money  had  once  been  laid  down 
upon  the  counter  and  refused,  that  the  same  process  should 
be  gone  over  again.  The  case  stood  like  this:  If  the  story  of 
the  plaintiff  was  believed  by  the  jury,  the  defendant  com- 
mitted an  unjustifiable  assault,  and  was  liable  in  damages; 
on  the  other  hand,  if  they  gave  credence  to  defendant's  testi- 
mony, he  did  no  more  than  he  had  a  right  to  do,  and  was  en- 
titled to  a  verdict. 

The  charge  as  given  could  have  no  other  effect  than  to  mis- 
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lead  the  jury,  and  was  wrong  in  the  abstract,  as  well  as  in  its 
application  to  the  facts  in  the  case  at  bar. 

The  court  also  erred  in  permitting  testimonj  to  be  giyen  in 
relation  to  what  took  place  in  Justice  Miner's  oouit  upon  the 
trial  there  of  a  criminal  action  growing  out  of  the  same  trans- 
action. It  was  proper  to  give  all  that  the  defendant  said  there 
by  the  way  of  admission;  but  what  Justice  Miner  said  to 
him  was  incompetent,  and  had  a  manifest  tendency  to  preju- 
dice the  jury. 

There  was  no  error  in  permitting  plaintiff  and  MuUenhagen 
to  testify  that,  before  calling  at  defendant's  office,  they  bad 
been  to  Radford,  his  attorney,  and  offered  him  the  money, 
and  that  Radford  refused  the  same,  and  sent  them  to  defend- 
ant. It  was  a  legitimate  part  of  the  transaction;  and  Rad- 
ford being  the  admitted  agent  of  defendant  in  the  matter  of 
this  land  contract,  his  statements  to  them  were  properly 
received. 

Defendant  was  asked,  on  cross-examination,  if,  on  coming 
out  of  the  police-court  after  the  trial  there,  he  did  not  call 

the  plaintiff  a  "  d d  police-court  shyster."    This  was  oib- 

jected  to  as  incompetent  and  immaterial,  but  the  court  per- 
mitted the  question  to  be  answered.  This  evidence  would  be 
admissible,  I  think,  for  the  purpose  of  showing  the  bias  and 
animus  of  the  defendant  towards  the  plaintiff,  and  therefore 
having  a  bearing  upon  his  credibility  as  a  witness.  Bat 
plaintiff's  counsel  claims  it  was  competent  for  the  purpose  of 
showing  malice  at  the  time  of  the  assault,  and  therefore  hav- 
ing a  tendency  to  show  that  he  used  more  force  than  was 
necessary  to  eject  plaintiff  from  his  office.  I  do  not  think  it 
could  be  used  for  that  purpose.  It  would  not  be  fair  to  the 
defendant  to  use  this  remark  made  in  the  heat  and  passioQ 
following  his  arrest  and  trial  in  the  police  court,  for  the  pur- 
pose of  showing  or  inferring  malice  and  ill-will  at  the  time 
of  the  assault. 

The  judgment  is  reversed,  with  costs,  and  a  new  trial 
granted. 


Tbbspabs.  —  CnioimaTAKCBS  ATnsvtva  Oomhisbioii  or  a  TavsPAak 

thongh  not  set  forth  in  the  declaration,  may  be  given  in  evidence  witk  a 
view  of  aflV^oting  the  damages,  except  where  saoh  oircumstanoee  in  Umm- 
selves  coD^k.lute  an  independent  cause  of  action:  LoukdUe  etc  H.  R,  Odl  t. 
BcUlartl,  So  Ky.  307;  7  Am.  St  Rep.  600.  Circu instances  accompanying  a 
trespass,  and  giving  character  to  it,  may  always  be  shown,  either  in  aggra^ 
vatiou  or  mitigation  of  damages:  Meagktr  v.  Driaeoll,  99  Mass.  281;  96 
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Dec.  709;  Suiherlami  ▼.  IngalU,  63  Mich.  62D;   6  Am.  St  B«p.  3S2,  and 
noto. 

Trbspass.  —  One  has  no  right  to  go  upon  premiMs  of  another  after  owner 
has  forbidden  him  to  do  so;  nor  has  he  the  right  after  having  entered  by 
permiasion  to  remain  after  request  to  depart,  even  thoogh  sach  premises  are 
a  business  offioe  or  mercantile  hoase,  workshop,  factory,  or  other  place  of 
bosiness.  No  doabt  the  fact  that  professional  man,  merohaat,  or  other  per« 
son  opens  offioe  to  transact  business  with  and  for  the  pnblio  is  a  taeit  invita- 
ticQ  to  all  persons  having  business  with  him,  and  a  permission  for  suclk 
persons  to  enter,  unless  forbidden;  but  this  rule  does  not  divest  the  owner 
of  oontrol  over  his  office  or  the  right  to  prevent  whom  he  pleases  from  enter- 
ing^ and  to  require  all  persons  to  depart  after  they  have  once  entered:  Wood- 
mam  y.  HawOl,  4510.  2«7;  92  Am.  Dea  221. 

TRI8PA88.  —  One  who  enters  house  with  permissioii,  but  remains  after 
request  todepart,  isa  trespasser oftinfiio.*  Adanu  v.  Freemamf  12  Johns.  406;  7 
Am.  Dec  327.    Cfoutra,  Wendellr,  Johnum,  8  K.  H.  220;  20  Am.  Deo.  64& 
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Fbihcipal  axd  Surstt.  —  SuRXTT  ON  Pbohissobt  Noras  Who  Aobbbi  to 
Pat  Thbm  as  his  own,  and  does  so,  in  consideration  of  the  conveyance 
to  him  by  the  maker  of  certain  land  encumbered  by  an  unrecorded  mort- 
gage, of  which  the  surety  had  no  actual  notice  until  after  such  pay- 
ment, thereby  assumes  a  new  legal  obligation,  the  payment  of  the  notes 
before  notice  of  the  encumbranoer's  equities  forming  a  sufficient  consid* 
eration  for  the  deed. 

Diboharob  ot  Piub-bzistino  Dkbt  la  as  Good  CoNSiDBBATXOir  for  the 
transfer  of  a  n^otiable  instrument  as  the  payment  of  money,  or  the 
delivery  of  any  other  species  of  property. 

HoLDBB  OF  MoBTQAOB  GivBN  it>B  pRBCBDBNT  Dbbt  is  a  puTohaser  for 
value. 

Annable  and  Fitchj  for  the  complainaiii. 
Spafford  Trycrij  for  defendant  Kays. 

MoBBB,  J.  This  IB  a  suit  in  eqtiity  to  rectify  a  mistake 
made  in  the  draughting  of  a  mortgage  as  to  the  description 
of  the  premises,  and  to  foreclose  the  same  upon  the  land  in- 
tended to  be  conveyed  therein. 

The  foots  as  to  the  inception  of  the  mortgage  are  undis* 
puted. 

The  defendant  George  W.  Owen,  on  the  twenty-third  day 
of  June,  1883,  borrowed  six  hundred  dollars  of  the  complain- 
ant. He  and  his  wife  gave  their  note  for  said  sum,  payable 
in  one  year,  with  interest  at  eight  per  cent,  and  secured  the 
same  by  a  real-estate  mortgage  executed  and  delivered  tba 
same  day. 
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The  land  was  known  as  the  '^  Lensenmayer  forty,"  and  the 
parties  went  to  one  C.  G.  George,  a  conveyancer,  and  requested 
him  to  draught  a  mortgage  for  six  hundred  dollars  from  the 
Owens  to  Hanold  upon  the  Lensenmayer  forty. 

They  did  not  give  him  the  description  of  the  land,  but  be 
obtained  the  same  from  a  map  in  his  possession. 

He  made  a  mistake,  describing  the  premises  as  located  od 
section  11,  when  they  were  in  fact  on  section  17. 

Neither  complainant  nor  defendants  knew  of  this  mifltake 
for  a  long  time,  and  the  mortgage  was  recorded  as  drawn. 

Kays  is  made  a  defendant  because  of  a  warranty  deed  of  the 
land  in  question,  executed  and  delivered  to  him  by  the  Owens, 
September  2,  1884. 

Complainant  claims, — 1.  That  Kays,  at  the  time  of  taking 
his  deed,  had  notice  of  the  mortgage  to  complainant,  and  that 
the  real  intent  of  the  parties  to  the  same  was,  that  the  mort- 
gage should  be  a  lien  upon  the  Lensenmayer  forty;  2.  That 
the  only  consideration  for  the  said  conveyance  to  Kays  was  an 
antecedent  liability  from  said  George  W.  Owen  to  said  Kays, 
which  was  only  contingent  in  its  nature. 

Kays  defended  on  the  ground  that  he  purchased  the  prem- 
ises for  a  valuable  consideration,  and  without  notice  of  the 
rights  of  complainant  in  the  same.  Owen  and  wife  did  not 
defend.  The  court  below  adjudged  that  Kays  was  not  a  bona 
fide  purchaser  for  value,  and  granted  the  relief  asked  by  com- 
plainant. 

We  find  the  facts  in  relation  to  Kays's  deed  to  be  as  follows: 
The  defendant  George  W.  Owen  was  a  country  merchant,  en- 
gaged in  business  for  many  years  at  Keelersville,  in  the  county 
of  Van  Buren.  Kays  was  a  farmer  living  in  the  neighbor- 
hood, and  trading  more  or  less  at  Owen's  store.  He  was  also 
an  indorser  or  surety  upon  three  or  four  notes  of  Owen  to  dif- 
ferent parties.  At  or  about  the  time  of  the  making  of  this 
deed,  Owen  had  been  sued  in  the  circuit  court  for  the  county 
of  Van  Buren  by  a  creditor,  and  a  judgment  of  over  thirteen 
hundred  dollars  rendered  against  hira  on  the  first  day  of  Sep- 
tember, 1884.  The  next  morning  early  he  came  to  the  house 
of  Kays,  and  said  to  him  that  he  could  not  put  ofi*  the  coBee- 
tion  of  this  judgment;  and,  as  Kays  and  one  John  Roseveli 
bad  always  accommodated  him,  he  wanted  to  fix  up  their 
toatters  at  once.  He  asked  Kays  to  pay  two  notes,  one  to 
Bock  and  one  to  Hill,  upon  which  notes  Kays  was  bolden  as 
surety,  and  he  would  turn  him  out  property  to  pay  him  fior  so 
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doing;  said  he  did  not  wish  to  turn  out  his  homestead,  but 
would  pay  him  in  any  other  property  he  had.  Eays  asked 
him  what  he  had,  to  which  Owen  replied  that  he  had  some 
village  property,  a  saw-mill,  lumber,  and  logs,  and  his  timbered 
lot  (the  Lensenmayer  forty). 

He  asked  Kays  to  go  at  once  to  Decatur,  and  ''fix  the 
business  right  up."  Kays  preferred  to  go  to  Paw  Paw,  and 
thereupon  they  drove  to  the  residence  of  John  Rosevelt,  who 
bitched  up  his  double  team  and  went  with  them  to  Paw  Paw. 
Rosevelt  was  also  surety  upon  notes  for  Owen,  and  upon  arriv- 
ing at  Paw  Paw,  he  and  Eays  sought  out  0.  N.  Hilton,  an  at- 
torney ut  law,  and  at  that  time  judge  of  probate,  and  told  him 
that  they  had  a  matter  to  fix  up  with  Owen,  and  wished  to 
complete  it  that  day.  Owen  soon  came  into  the  office,  and  the 
matter  was  arranged.  Eays  told  Owen  that  he  did  not  wish 
to  take  the  mill,  lumber,  and  logs,  as  that  was  out  of  his  line 
of  business,  but  he  would  take  the  Lensenmayer  forty.  Ac- 
cording to  the  testimony  of  Judge  Hilton,  who  is  corroborated 
by  Kays  and  Rosevelt,  Kays  asked  Owen  if  the  title  was  all 
right.  Rosevelt  then  said:  ''  The  title  is  all  right,  for  I  have 
looked  it  up  myself." 

Hilton  then  asked  Owen  if  any  execution  had  been  levied 
upon  it,  knowing  of  the  judgment  taken  the  day  before. 
Owen  said  he  thought  it  was  all  right,  but  finally,  upon  Hil- 
ton's advice,  Hilton  and  Kays  went  into  the  clerk's  and  regis- 
ter's oQices,  and  found  the  title  clear  of  record. 

When  they  came  back,  Owen  said:  "  Now,  I  will  tell  you 
what  I  would  like  to  have  you  do.  I  would  like  to  have  you 
arrange  this  so  that  if  I  can  pay  for  it  in  a  year  I  can  have  the 
land  back." 

Mr.  Kays  replied:  '^  I  had  just  as  soon  do  that  as  not.  All 
I  want  is  my  money,  and  I  will  sign  a  paper  agreeing  to  deed 
it  back  to  you  at  the  end  of  that  time  on  your  paying  me  back 
one  thousand  dollars." 

Judge  Hilton  then  drew  an  article,  which  Kays  signed,  pro- 
viding that  upon  payment  by  Owen  to  Kays  of  one  thousand 
dollars  within  a  year  from  the  date,  the  premises  described  as 
having  been  deeded  by  Owen  to  Kays,  of  the  same  date,  should 
be  deeded  back  to  Owen.  Hilton  then  stated  to  the  parties 
that  this  instrument  would  convert  the  deed  into  a  mortgage, 
and  advised  against  the  making  of  it.  Kays  then  stated  that 
he  did  not  want  a  mortgage  on  the  land,  and  the  instrument 
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was  destroyed.    A  deed  of  the  premises  from  Owen  and  wi6 
to  Kays  was  then  drawn,  and  read  over  to  Owen,  who  signed  it 

The  deed  was  taken  to  Owen's  house  the  same  day,  and 
there  executed  by  the  wife,  in  the  presence  of  her  husband, 
Kays,  and  John  and  Charles  Rosevelt.  The  notes  claimed  to 
form  a  consideration  for  this  deed  were  afterwards  paid  by 
Kays.  They  amounted  to  about  one  thousand  dollars,  and 
were  so  called  and  reckoned  in  the  transaction.  The  land  was 
.worth  from  eight  hundred  to  twelve  hundred  dollars. 

The  burden  of  proof  was  upon  the  complainant  to  show 
that  Kays  had  notice  of  his  unrecorded  lien  upon  the  piem* 
ises.  We  are  not  satisfied  that  Kays  had  any  such  notice. 
On  the  contrary,  the  preponderance  of  evidence  is  decidedly 
in  favor  of  his  claim  that  he  had  no  notice,  and  received  the 
deed  in  good  faith. 

The  testimony  of  George  W.  Owen  is  relied  upon  to  prove 
notice.  Without  going  into  detail  as  to  our  reasons,  we  an 
not  inclined  to  put  any  reliance  upon  his  evidence,  as  it  is 
full  of  such  fiat  contradictions  of  himself  that  the  truth  in 
it,  if  any,  is  not  clearly  discernible.  He  testifies  that  he  in- 
formed Judge  Hilton,  in  the  presence  of  Kays,  of  the  existence 
of  the  complainant's  mortgage,  and  that  it  ought  to  be  men- 
tioned in  the  deed,  and  that  conveyance  made  subject  to  it| 
and  Hilton  replied  it  would  make  no  difference.  This  is 
denied  by  Kays,  Rosevelt,  and  Judge  Hilton,  and  is  not  rea- 
sonable. He  had  ofRsred  to  turn  out  to  Kays  the  mill  pn^ 
erty,  which  was  unencumbered;  but  Kays  preferred  to  take 
the  land  in  question. 

If  the  deed  was  to  have  been  subject  to  this  mortgage,  the 
payment  could  not  have  amounted  to  over  three  hundred  dol- 
lars, and  Kays  would  not  have  been  likely  to  have  put  aside 
the  mill  property,  worth  the  amount  of  his  liability  upon  the 
Bock  and  Hill  notes,  and  voluntarily  accept  this  land,  thus 
encumbered,  in  lieu  thereof. 

Another  witness  swears  that  upon  a  certain  day,  the  date 
of  which  he  well  remembers,  coming  from  Hartford  towards 
Keeler  on  foot,  he  overtook  Kays  and  his  hired  man,  who 
each  had  a  load  of  lumber.  He  got  on  and  rode  with  Kays  a 
few  miles.  He  claims  he  had  a  conversation  with  Kays  about 
some  trouble  the  witness  had  experienced  with  Owen,  and  in 
the  talk,  told  Kays  that  Hanold  had  loaned  Owen  some  money, 
for  which  Owen  had  given  a  mortgage  upon  this  land.  This, 
he  claimed,  was  on  the  fifteenth  day  of  December,  1883,  and 
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he  fixed  the  time  by  a  note  that  he  paid  off  that  day,  and  re* 
membered  it  because  he  paid  it  the  day  it  was  dae,  and  no 
interest  was  charged  him. 

Tbere  seems  to  have  been  no  particular  reason  why  he 
should  have  given  this  information  to  Kays,  and  the  evidence 
has  a  suspicious  look,  to  say  the  least.  Kays  denies  any  such 
talk,  and  both  he  and  his  hired  man  swear  that  the  witness 
Struble  never  rode  upon  a  load  of  lumber  with  Kays,  and, 
furthermore,  that  neither  of  them  drew  any  lumber  that  day. 

Hanold,  the  complainant,  also  testifies  that  on  the  fifth  day 
of  July,  1888,  he  drove  along  the  road  by  Kays's  house,  his 
errand  being  to  get  one  Ruble,  who  was  working  for  Kays,  to 
doctor  a  sick  horse  for  him.  He  found  Ruble  and  Kays  out 
by  a  shop  that  stood  at  the  side  of  the  road.  George  Kays,  a 
eon  of  the  defendant,  was  also  present.  Hanold  claims  that 
Kays  got  to  talking  with  him  about  his  sick  colt,  and  dur- 
ing the  conversation,  Hanold  asked  him  if  he  owed  Owen 
Bome  eight  hundred  or  nine  hundred  dollars.  Kays  said  he 
thought  not.  Hanold  told  him  that  he  had  so  heard  and 
understood  from  Owen,  and  that  was  the  reason  he  asked  the 
question,  as  he  (Hanold)  had  let  Owen  have  some  money, — 
six  himdred  dollars.  Kays  then  asked  him  what  security  he 
had,  and  Hanold  replied  he  had  a  mortgage  on  the  Lensen- 
mayer  forty.    Kays  then  said:  ''You  are  all  right,  then." 

This  conversation  is  denied  by  Kays,  and  also  by  Ruble 
and  Oeorge  Kays,  who  were  in  a  position  to  have  heard  it  had 
it  occurred. 

It  is  also  questioned  by  the  subsequent  conduct  of  Hanold, 
about  which  there  is  no  dispute.  On  the  day  of  the  presi- 
dential election  in  1884,  Hanold  accosted  Kays  in  the  hall 
where  the  election  was  being  held  in  their  township,  and 
asked  him  if  he  would  not  pay  the  mortgage.  Kays  said 
''  No  ";  he  had  a  clear  warranty  deed  of  the  land.  Hanold 
told  him  that  Owen  said  Kays  would  pay  the  mortgage  if 
waited  upon  for  a  while,  but  Kays  said  he  would  not  pay  it. 
Nothing  was  said  in  this  conversation  about  any  previous  talk 
about  this  mortgage,  or  any  notice  that  Kays  had  of  its  exist- 
ence. After  the  commencement  of  this  suit,  Hanold  and 
Kays  had  another  conversation,  in  the  store  of  Franklin  Hill. 
Kays  said  to  Hanold:  "They  have  served  the  papers  on  me 
in  regard  to  that  mortgage.  I  think  you  have  commenced  on 
the  wrong  man."  Hanold  replied:  ''  I  don't  know  about  that." 
Mr.  Kays  then  said:  ''Mr.  Hanold,  I  never  knew  you  had  a 
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mortgage  on  thnt  piece  of  land  nntil  election  day,  when  yon 
told  me."  Hanold  said  he  thought  it  very  strange;  that  he 
supposed  every  man  in  town  knew  it. 

In  this  conversation,  Hanold  did  not  claim  that  he  had  e^er 
"Tkotified  Kay^  of  the  mortgage  previous  to  the  execution  of  his 
deed,  as  he  would  have  been  apt  to  have  done  had  it  been  true 
ihat  he  told  him  of  it  in  July,  1883. 

Franklin  Hill,  and  another  person  who  heard  the  conversa- 
tion,  also  testify  that,  in  the  winter  of  1884  and  1885,  Hill 
asked  Owen,  in  Hill's  store,  if  he  had  ever  told  Kays  that 
Hanold  had  a  mortgage  upon  the  Lensenmayer  forty,  and 
Owen  replied  that  he  did  not  know  as  he  ever  had,  and  that  he 
eould  not  swear  that  Kays  knew  there  was  a  mortgage  upon  it 

There  is  no  other  evidence  in  the  case  having  any  tendency 
to  prove  any  knowledge  on  the  part  of  Kays  of  the  existence 
of  the  Hanold  mortgage  on  the  2d  of  September,  1884;  nor  Ib 
there  anything  in  the  proofe  showing  any  collusion  upon  the 
part  of  Kays  with  Owen  to  defraud  the  creditors  of  the  latter, 
outside  of  Owen's  evidence,  which  we  regard  as  worthless. 

The  evidence  establishes  the  fact  that  Kays  paid  the  notes 
to  Bock  and  Hill,  as  he  agreed  to,  and  he  thereby  became  a 
purchaser  for  value  of  the  land. 

He  relinquished  his  rights  as  a  surety  upon  said  notes,  and 
agreed  absolutely  to  pay  them  as  his  own,  thereby  expressly 
assuming  a  new  legal  obligation.  He  did  pay  them  before 
notice  of  complainant's  equities.  This  payment  formed  a 
sufficient  consideration  for  the  deed. 

The  taking  of  this  land  in  payment  of  a  precedent  debt 
from  Owen  to  Kays  would  not,  as  claimed  by  complainant,  in 
this  state,  prevent  Kays  from  being  regarded  as  a  purchaser 
for  value.  This  deed  was  not  taken  as  security,  as  in  the  case 
of  Boxheimer  v.  Chinny  24  Mich.  872,  but  as  an  absolute  con- 
veyance, for  which  Kays  agreed  to  pay,  and  did  pay,  two  notes 
upon  which  Owen  was  primarily  liable,  thus  discharging  Owen 
from  the  debt.  But  if  the  notes  had  been  payable  by  Owen  to 
Kays,  and  therefore  evidencing  a  precedent  debt,  a  surrender 
of  the  notes  to  Owen  by  Kays,  or  a  cancellation  or  destruction 
of  them,  would  nevertheless  have  furnished  a  sufficient  consid- 
eration for  the  deed.  The  doctrine  that  the  extinguishment 
of  a  pre-existing  debt  is  not  a  valid  and  sufficient  considera- 
tion for  the  transfer  of  a  negotiable  instrument,  was  repudiated 
in  Bostwicky.  Dodge,  1  Doug.  (Mich.)  413, 41  Am.  Dec.  584;  and 
it  has  ever  since  prevailed  in  our  state  that  such  discharge  of 
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a  precedent  indebtedness  is  as  good  a  consideration,  in  such  a 
case,  as  the  payment  of  money,  or  the  delivery  of  any  species 
of  property  whatever:  Outhvrite  v.  Porter,  13  Mich.  633,  539. 

In  Baker  v.  Pierson,  5  Mich.  459,  it  was  held  that  the  holder 
of  a  mortgage  given  for  a  precedent  debt  was  a  purchaser  for 
yalue. 

We  know  of  no  good  reason  why  one  who  takes  a  deed  of 
land  in  absolute  payment  of  a  debt  due  him,  or  discharges 
and  pays  a  note  for  the  maker  upon  which  he  is  a  surety,  as 
the  consideration  for  such  deed,  has  not  as  good  a  standing,  as 
a  purchaser  for  value,  as  one  who  pays  money  or  exchanges 
property  therefor. 

The  decree  of  the  court  below  must  be  reversed,  and  the  bill 
of  complainant  dismissed,  with  costs  of  both  courts,  as  against 
the  defendant  Kays,  whose  title  must  prevail. 

Bona  Fn)s  Pitbohaser,  creditor  accepting  goods  in  payment  of  preoedeni 
debt  is:  BvUers  ▼.  Haughwoui,  42  HI.  18;  89  Am.  Deo.  401.  Grantee  in  deed 
taken  for  precedent  debt  is  not  deemed  Ixma  fide  purchaser  against  trusts  of 
which  he  had  no  notice;  bat  it  is  otherwise  if  he  releases  valid  security  for 
rach  precedent  debt:  Padgett  ▼.  Lawrance^  10  Paige,  170;  40  Am.  Dec.  232. 
A  conveyance  in  consideration  of  the  cancellation  of  a  pre-existing  indebted- 
ness is  a  conveyance  for  a  valnable  consideration  under  Civil  Code  of  Cali- 
fornia: Foorman  v.  Wallace,  76  Cal.  652.  One  having  a  quitclaim  deed  only 
to  realty  from  his  immediate  grantor,  whether  a  purchaser  or  not,  is  not  a 
bona  fide  purchaser  with  respect  to  outstanding  and  adverse  equities  shown 
by  record,  or  which  are  discoverable  by  reasonable  diligence  and  inquiry: 
Jdhnton  v.  WilUams,  37  Kan.  179.  When  the  consideration  of  a  deed  is  a 
pre-existing  debt,  or  when  a  mortgage  is  taken  on  the  land  to  secure  such 
indebtedness,  it  will  not,  in  Texas,  support  the  claim  of  bona  fide  purchaseri 
Steffian  v.  Milmo  etc.  Bank,  69  Tex.  513.  One  who  claims  under  a  quitclaim 
deed,  which  on  its  face  purports  to  convey  only  the  interest  of  the  vendor, 
eannot  be  a  bona  fide  purchaser:  Lumber  Co,  v.  Hancoch,  70  Id.  312. 

Pathznt  bt  Volumte&r  ot  Anothsr's  Debt  is  sufficient  consideration 
to  support  a  promise  of  repayment:  Price  v.  Tows^,  3  Litt.  423;  14  Am. 
Dec.  81. 

Patmxnt.  —  Taking  note  of  debtor  or  of  third  person  for  precedent  debt 
is  no  payment,  unless  it  be  expressly  agreed  to  take  tho  note  in  payment, 
and  run  risk  of  its  being  paid:  Berry  v.  Griffin,  10  Md.  27;  69  Am.  Dec.  123; 
Taylor  v.  Connor,  41  Miss.  722;  97  Am.  Dec.  419;  but  the  taking  of  promis- 
sory note  postpones  payment  of  precedent  debt  until  default  in  payment  of 
note:  Mitchell  v.  HackeU,  25  Cal.  538;  85  Am.  Deo.  151.  Acceptance  of  prom- 
issory note  in  lieu  of  precedent  debt  suspends  remedy  on  first  contract  till 
notes  mature:  Yates  v.  Donaldson^  5  Md.  380;  61  Am.  Dec.  283;  Moses  y. 
Trice,  21  Gratt.  056;  8  Am.  Kep.  609;  NujlUingale  v.  Cluiffee,  11  R.  I.  609; 
23  Am.  Bep.  531;  Caldwell  v.  Hall,  49  Ark.  508;  4  Am.  St.  Rep.  64,  and 
note  69. 

Patmbst  bt  Joint  Debtor  ib  Reoardbd  in  the  light  of  a  purchase,  where 
he  takes  an  assignment  in  the  name  of  a  stranger:  Slienoood  v.  Collier^  3  Dev. 
880;  24  Am.  Doc.  264. 
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KiouoxNOB. — In  Aotiok  iob  Injttbt  from  Defectivs  Hiohwat,  if  the 
Faoib  Dibolosxd  by  the  reoord  do  not  show  clearly  and  indtspatalily 
that  the  plaintiff  was  guilty  of  coutribntory  negligence,  and  iipoa  thia 
issue  there  are  two  reasonable  but  different  views  which  might  be  taken, 
the  question  should  be  submitted  to  the  jury. 

NiouQENGB. — Bulb  is  not  Univbbsal  that  Defendant  is  Bjlouheo 
FROM  LiABiLiTr  merely  because  the  plaintiff,  knowing  of  the  danger 
oaused  by  the  defendant's  negligence,  Toluntarily  incurs  it^  If  the  de- 
fendant has  so  acted  as  to  induce  the  plaintiff  acting  with  reasooabla 
prudence,  to  incur  the  danger,  or  if,  by  the  defendant's  negligence,  the 
plaintiff  is  placed  in  a  situation  of  peril,  to  escape  which  he  Toliniianly 
Incurs  another  danger,  the  defendant  is  liable,  although  the  plaintiff  may 
not  in  the  emergency  have  pursued  the  course  which  ordinary  pmdeoee 
would  have  dictated. 

Fbuon  Lawfully  Usino  Hiohwat,  although  He  Meets  with  Ob- 
STBUcnoN  or  other  cause  of  insufficienoy,  may  yet  proceed  if  it  is  ooii- 
■tstent  with  reasonable  care  so  to  do,  and  this  is  generally  a  question  for 
the  Jury. 

If  Danger  is  Ejtown,  and  oan  bi  Hasilt  Avoided^  peril  volimtarily 
and  unnecessarily  assumed  may  constitute  such  contributory  negUgeaoe 
as  would  preclude  recovery. 

BkEBGENOIES   ICAT   SOMETDCES   Bl   OlTEN    IN    BVIDENGE,   and    wiU    justify 

what  would  otherwise  be  an  indefensible  act;  such,  for  iuBtance^  as  tliai 
of  an  engmeer  standing  at  his  post  in  the  endeavor  to  save  tho  lives  of 
the  passengers  or  others  when  a  collision  is  imminent^  or  of  a  person 
rushing  in  front  of  an  engine  to  save  the  life  of  a  child,  or  placing  him- 
self in  a  position  of  danger  to  save  the  life  of  another.  But  evidence  of 
the  ill  health  of  the  plaintiff's  wife^  and  his  anxiety  to  reach  home,  is 
properly  excluded. 

Tbsximont  Tending  to  Show  Condition  and  Situation  of  Highway, 
and  whether  there  were  any  railings  or  guides  to  indicate  the  position  of 
the  highway  embankment  when  covered  by  water,  and  to  protect  persons 
from  the  danger  of  driving  off,  is  admissible,  as  bearing  upon  the  defend- 
ant's negligence  in  not  keeping  the  highway  in  a  condition  reasonably 
safe  and  fit  for  public  traveL 

In  Surr  iNvoLviMa  Neglioenoe  of  Township  in  not  Keeping  High- 
way in  Repair,  Jury  are  the  proper  persons  to  draw  all  proper  infer- 
ences from  the  facts  proved,  and  to  determine  whether  the  road 
reasonably  safe  or  not»  and  for  this  purpose  expert  testimony  is  not 
quired. 

Michigan  Statute  does  not  Bequibb  Townshif  to  keep  its  highways  ab- 
solutely safe  for  public  travel,  but  only  reasonably  safe  for  that  purpose. 

Franklin  P.  Monfort  and  T.  M,  Crocker^  for  the  appellant 

Eldredge  and  SpUvj  for  the  defendant. 

CnAMPLiN,  J.  The  plaintiff  is  the  proprietor  of  a  livery- 
stable  in  the  village  of  Utica.  On  the  morning  of  May  7, 
1885,  he  let  a  horse  and  buggy  to  Andrew  T.  Sopher  to  m:ika 
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a  trip  to  Mt.  Clemens.  The  road  from  Utica  to  Mt.  Clemens 
crosses  the  north  branch  of  the  Clinton  River  by  a  bridge. 
The  approach  to  this  bridge  from  the  west  was  over  low  land, 
and  the  highway  passed  over  an  embankment  for  a  distance 
of  about  480  feet.  The  height  of  this  embankment  varied 
from  four  to  seventeen  feet  on  the  north  side.  The  width  of 
the  roadway  at  this  point  varied  from  fourteen  to  eighteen 
feet.  The  road-bed  had  been  constructed  along  the  line  of 
what  had  been  a  mill-dam,  and  was  not  upon  a  straight  line. 
In  passing  west,  the  first  object  crossed  would  be  the  bridge 
over  the  north  branch  of  the  Clinton  River,  which,  on  the  day 
referred  to,  was  above  water.  Proceeding  westward,  the  em- 
bankment turned  nearly  to  the  northwest,  to  a  point  marked 
by  a  thorn-tree,  which  stood  in  the  south  edge  of  the  embank- 
ment, a  distance  of  202  feet  from  the  bridge.  Opposite  this 
tree,  for  a  short  distance,  the  land  upon  the  embankment  on 
the  north  side  appeared  to  be  about  seven  inches  above  water. 
At  this  point  the  embankment  curves  to  the  left,  and  proceeds 
in  a  nearly  southwest  direction  for  a  distance  of  120  feet,  when 
it  curves  again,  and  travels  in  a  northwesterly  direction  to 
high  land,  a  distance  of  185  feet.  Opposite  the  last-mentioned 
curve,  the  middle  branch  of  the  Clinton  River  had  encroached 
upon  the  embankment,  and  washed  away  a  portion,  narrowing 
the  surface  at  this  point  to  fourteen  feet.  This  embankment 
had  for  many  years  been  subject  to  overflow  from  the  waters 
of  Clinton  River,  on  occasions  of  freshets  caused  by  rain-fall, 
and  on  the  day  above  mentioned  was  submerged,  with  the  ex- 
ception of  the  point  opposite  the  thorn-tree,  to  the  depth  of 
from  two  feet  to  two  and  one  half  feet.  There  was  no  railing 
or  other  protection  to  prevent  persons  traveling  the  highway 
from  going  off  the  embankment,  or  to  indicate  where  the  road- 
bed was  when  covered  by  water. 

Mr.  Sopher  was  familiar  with  the  road,  and  knew  its  gen- 
eral condition  and  character.  He  went  over  the  place  in 
question  on  his  way  to  Mt.  Clemens,  and  found  it  covered 
with  several  inches  of  water,  but  had  no  trouble  in  making 
the  crossing.  This  was  about  midday.  At  about  six  in  the 
afternoon  he  started  to  return  home.  He  reached  the  river 
before  dark,  and  saw  that  the  water  had  risen  considerably 
during  the  afternoon.  He  attempted  to  drive  across,  and  had 
proceeded  to  the  point  where  the  middle  branch  had  pre- 
viously washed  away  a  part  of  the  embankment,  when,  as  he 
testifies,  his  horse  and  wagon  went  off  the  embankment  on 


844  Harris  v.  Township  op  Clinton.  [Mich. 

the  right-hand  side.  He  sprang  out  of  the  wagon  upon  grade. 
His  horse  turned  short  to  the  left,  and  came  upon  the  em* 
bankment.  He  tried  to  turn  him  to  the  right,  but  he  acted  as 
if  crazed,  and  plunged  straight  across  the  embankment  into 
the  deep  waters  which  overspread  the  flats,  and  was  drowned. 
The  cushions  and  whip  were  lost,  and  the  wagon  was  some- 
what injured. 

Plaintiff  brought  this  action  to  recover  damages  for  the 
loss  of  the  horse  and  injury  to  his  wagon,  and  bases  his  right 
to  recover  upon  the  alleged  negligence  of  defendant  in  suffer- 
ing the  embankment  and  approach  to  the  bridge  to  be  kept 
and  maintained  in  a  crooked,  narrow,  winding,  washed,  tor- 
tuous, uncertain,  and  overflowed  condition,  misleading  and 
deceiving  persons  traveling  the  same,  and  in  wrongfully  and 
negligently  failing  to  erect  any  railing  and  guide  or  barrier 
along  such  embankment  and  approach  to  the  bridge,  to  pre- 
vent persons  from  driving  into  danger  and  deep  water  on 
either  side  of  the  same,  and  wrongfully  and  negligently  fail- 
ing to  place  any  barrier  or  warning  to  prevent  persons  from 
driving  upon  and  along  said  highway  embankment  while  said 
crooked  approach  to  the  bridge  was  washed  and  overflowed 
with  water  and  deceiving  and  misleading  to  travelers,  and 
wrongfully  and  negligently  suffering  such  defective  highway, 
60  overflowed,  to  remain  open  to  travelers.  The  declaration 
also  alleged  that  Sopher  was  ignorant  of  the  unsafe  and  peril- 
ous condition  of  such  highway  embankment  and  approach  to 
such  bridge,  and  being  misled  and  deceived  by  the  narrow- 
ness, crookedness,  windingness,  and  uncertainty  of  said  high- 
way embankment,  and  not  being  in  any  manner  warned 
thereof,  or  prevented,  upon  such  highway  embankment,  and 
witliout  fault  on  his  part,  drove  upon  said  bridge  and  em- 
bankment. 

After  the  testimony  was  closed,  the  circuit  judge  took  the 
case  from  the  jury,  and  directed  a  verdict  for  the  defendant^ 
upon  the  ground  that  Sopher,  who  was  plaintiff's  bailee  of 
the  property  at  the  time,  was  guilty  of  contributory  negli- 
gence. He  instructed  the  jury  as  follows:  "If  a  person,  with 
full  knowledge  that  a  highway  is  unsafe  at  a  particular  place, 
undertakes  to  pass  such  dangerous  point,  he  should  be  held 
to  have  done  so  at  his  own  risk;  and  if,  in  this  case,  Sopher 
knew  that  the  road  was  overflowed;  that  the  embankment 
was  narrow  and  winding;  that  there  were  no  guard-rails,  bar- 
riers, or  monuments  to  indicate  where  the  road  was;  that 
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where  it  was  so  overflowed  it  was  dangerous  to  cross;  and, 
possessing  such  knowledge,  he  undertook  to  pass  such  dan- 
gerous point, — he  should  be  held  to  have  done  so  at  his  own 
risk.  It  appears,  from  hifi  evidence,  that  he  was  familiar  with 
this  road,  and  had  traveled  it  frequently  for  many  years.  He 
knew  that  it  was  winding,  and  states  that  he  had  heard  that 
others  had  got  into  difficulty  in  undertaking  to  cross  when  it 
was  overflowed,  and  what  course  he  thought  he  ought  to  fol- 
low in  order  to  avoid  an  accident;  but  that  he  made  a  mistake 
by  being  misled  by  a  little  spot  of  land  that  was  not  over- 
flowed, and  went  farther  to  the  right  than  he  should  liave 
done,  and  the  horse  got  off*  into  deep  water.  He  had  crossed 
the  embankment  that  same  afternoon,  relying  upon  his  famil- 
iarity with  it,  and  it  was  then  overflowed  with  water.  When 
he  returned,  he  saw  that  the  water  was  higher,  and  knew  that 
the  risk  was  greater,  but  he  preferred  to  take  his  chances  of 
navigating  safely  across,  rather  than  seek  some  other  route,  or 
wait  a  few  hours  until  the  water  had  subsided." 

We  do  not  think  that  the  facts  disclosed  by  the  record 
showed  clearly  and  indisputably  that  the  plaintiff's  bailee  was 
guilty  of  contributory  negligence.  Upon  this  issue  there  are 
two  reasonable  but  different  views  which  might  be  taken,  and 
therefore  the  question  should  have  been  submitted  to  the  jury. 
The  fact  that  Sopher  knew  the  location  of  the  highway,  that 
it  was  crooked,  that  there  were  no  guides  or  barriers,  that  it 
was  overflowed,  and  the  water  had  raised  since  he  last  passed 
over  it,  and  knew  that  some  hazard  was  incurred  in  attempt- 
ing to  pass  over  it,  did  not  conclusively  show  that  it  was 
negligence  in  him  to  make  the  attempt.  Of  course,  the  in- 
creased hazard  from  the  rising  of  the  water  called  upon 
Sopher  to  exercise  increased  caution,  and  may  have  been  a 
circumstance  which,  in  the  opinion  of  some  persons,  should 
have  determined  him  not  to  make  the  attempt  at  all;  but 
whether  it  was  or  not,  in  connection  with  the  other  facts^ 
should  have  been  left  with  the  jury  to  determine. 

It  is  not  a  universal  rule  that  the  defendant  is  excused  from 
liability  merely  because  the  plaintiff,  knowing  of  the  danger 
caused  by  defendant's  negligence,  voluntarily  incurs  that  dan- 
ger. If  the  defendant  has  so  acted  as  to  induce  the  plain- 
tiff, acting  with  reasonable  prudence,  to  incur  the  danger,  or 
if  plaintiff,  by  defendant's  negligence,  is  placed  in  a  situation 
of  peril,  to  escape  which  he  voluntarily  incurs  another  danger, 
the  defendant  is  liable,  although  the  plaintiff  may  not,  in  the 
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emergency,  have  pursued  the  course  which  ordinary  prudence 
would  have  dictated. 

The  danger  in  this  instance  consisted  in  the  liability  of 
driving  off  the  embankment  because  it  was  more  or  less  ob- 
scured by  the  water  flowing  over  it.  If  Sopher  negligently 
incurred  this  danger,  that  is  to  say,  if  he  was  not  acting  as  a 
reasonable  man  would  act  under  the  circumstances,  the  plain- 
tiff cannot  recover.  It  should  be  remembered  that  the  risk 
of  driving  off  the  embankment  when  obscured  by  the  overflow 
of  water  was  no  greater  than  the  risk  of  driving  off  on  a  dark 
night.  In  one  case  the  vision  is  obscured  by  water,  and  in 
the  other  by  darkness;  and  it  would  hardly  be  claimed  that 
it  would  be  negligence  per  se  to  attempt  to  drive  over  this 
portion  of  the  highway  on  a  dark  night.  Whether  it  would 
be  negligeqce  in  a  particular  instance  would  depend  upon  all 
the  facts  and  circumstances,  which  should  be  submitted  to 
the  jury. 

We  have  examined  the  authorities  cited  by  the  defendant's 
counsel.  The  case  mainly  relied  upon  is  Fox  v.  GUisienbury^ 
29  Conn.  204,  which,  in  some  of  its  features,  is  quite  parallel 
to  the  one  at  bar.  An  inlet  from  the  Connecticut  River  ran 
up  into  the  mainland.  About  twenty-seven  rods  from  its 
mouth,  a  highway  had  been  laid  out,  across  this  inlet,  to  a 
ferry,  and  a  causeway  constructed  across  for  the  accommoda- 
tion of  the  public.  The  causeway  was  about  twenty-five  rods 
long,  and  nineteen  feet  wide,  and  was  raised  about  two  feet 
above  the  ordinary  stage  of  water.  There  was  a  bridge  about 
nine  rods  from  the  easterly  end  of  it.  The  water  alongside 
of  the  causeway  was  ordinarily  about  one  foot  deep,  but  in 
times  of  freshet,  frequently  rose  so  high  as  to  submerge  the 
causeway,  and  render  its  passage  perilous,  and  sometimes 
impossible.  About  two  rods  west  of  the  bridge,  there  was  a 
curve  in  the  direction  of  the  causeway  of  about  sixty-three 
degrees.  There  was  a  freshet  in  the  river  at  the  time  of  the 
accident,  which  entirely  covered  the  causeway.  The  water 
was  rising  rapidly,  and  there  was  a  strong  wind.  The  bridge 
was  not  submerged. 

About  three  o'clock  in  the  afternoon,  Harriet  Fox  and  Mrs. 
Clarinda  Fox,  who  were  both  well  acquainted  with  the  high- 
way, procured  a  horse  and  wagon,  and  started  to  go  over  the 
causeway  to  the  feny.  When  they  came  in  full  view  of  it» 
they  stopped  in  front  of  the  residence  of  Mrs.  French,  and  in* 
quired  of  her  whether  people  had  crossed  there  that  day,  to 
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which  she  replied  they  had,  but  that  she  had  seen  no  one  pass 
that  way  that  afternoon,  and  that  she  had  not  noticed  before 
that  the  water  was  over  the  road.  The  deceased  (Harriet 
Fox)  then  inquired  of  Mrs.  French  if  she  would  dare  to  cross. 
She  replied  that  she  would  be  afraid  unless  she  had  a  very 
gentle  horse,  and  the  deceased  remarked  that  their  horse  was 
perfectly  gentle.  They  made  the  attempt,  which  resulted  in 
their  getting  off  the  causeway,  and  the  death  of  Harriet  Fox. 

Action  was  brought  against  the  town  to  recover  damages 
for  the  loss  of  her  life  by  reason  of  its  negligence  in  not  main- 
taining a  railing  along  the  sides  of  the  causeway.  The  court, 
in  deciding  the  case,  used  this  language:  "We  think  that  in 
driving  upon  the  causeway  at  all,  even  easterly  of  the  bridge, 
submerged,  as  they  saw  it  was,  and  with  nothing  visible  above 
the  surface  of  the  water  to  indicate  its  true  location,  these 
ladies  disregarded  the  dictates  of  ordinary  prudence  and  dis- 
cretion." 

And  again:  "The  attempt  of  these  ladies  to  pass  over  tlNS 
causeway,  and  especially  over  the  western  part  of  it,  was  an 
act  of  rashness,  which,  upon  the  well-settled  principles  of  law 
applicable  in  cases  of  this  character,  bars  all  claims  in  their 
behalf  for  damages  from  the  town.  We  think  no  person  of 
ordinary  prudence  and  discretion  would  make  such  attempt." 

We  are  not  disposed  to  follow  the  court  in  this  case  in  pro- 
nouncing the  conduct  of  the  deceased  negligence  per  9e. 

The  correct  principle  in  cases  of  this  kind  is  laid  down  in 
Kelley  v.  Fond  du  Lac,  81  Wis.  179, 187,  as  follows:  "  The  fact 
that  a  traveler  sees  an  obstruction  or  other  defect,  and  knows 
its  dangerous  character,  is  not  conclusive  proof  that  he  was 
negligent  in  attempting  to  pass  it.  A  person  who,  in  the  law- 
ful use  of  a  highway,  meets  with  an  obstacle  or  other  cause  of 
insufficiency,  may  yet  proceed  if  it  is  consistent  with  reason- 
able care  so  to  do;  and  this  is  generally  a  question  for  the 
jury,  depending  upon  the  nature  of  the  obstruction  or  insuffi- 
ciency, and  all  the  circumstances  surrounding  the  party." 

The  principle  here  stated  was  recognized  in  Bronson  v. 
Soulhbury,  37  Conn.  199.  See  also  Mahoney  v.  Metropolitan 
R,  R.  Co.,  104  Mass.  73;  ThoTnas  v.  Western  Union  Td.  Co., 
100  Id.  157;  Horton  v.  Ipsunch,  12  Gush.  488;  Hubbard  v.  Con- 
cord, 35  N.  H.  52. 

If  the  danger  is  known,  and  can  be  easily  avoided,  a  peril 
voluntarily  and  unnecessarily  assumed  may  constitute  such 
contributory  negligence  as  would  preclude  a  recovery:    Erie 
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V.  Mngill,  101  Pa.  St.  616;  47  Am.  Rep.  739;  SchaeJUr  ▼. 
Sandnskyy  33  Ohio  St.  246;  Wilson  v.  Charlestown,  8  Allen,  I'M; 
85  Am.  Dec.  693;  Centralia  v.  Krouse^  64  111.  19;  Parlhill  v. 
Brighton,  61  Iowa,  103;  Coofc  v.  Jb/inaon,  68  Mich.  437;  55 
Am.  Rep.  703. 

The  cases  cited  above  were  mostly  cases  of  defective  side- 
walks, where  the  danger  could  easily  have  been  avoided,  and 
no  risk  incurred.  In  the  case  before  us  the  record  does  not 
disclose  any  other  way  which  the  plaintiff's  bailee  could  have 
taken  to  avoid  the  danger  of  crossing  upon  the  embanknicnt. 

It  was  urged  if  Sopher  was  guilty  of  negligence  which  would 
preclude  him  from  recovering  damages  against  the  township, 
his  negligence  could  not  be  imputed  to  the  plaintiff,  so  as  to 
bar  his  right  of  recovery,  if  he  was  damaged  through  defend- 
ant's negligence.  The  point  is  not  raised  by  any  assignment 
of  error,  and  is  inconsistent  with  the  case  made  by  the  plain- 
tiff's declaration,  and  calls  for  no  decision  upon  this  record. 

There  was  no  error  in  excluding  testimony  to  prove  that 
Sopher's  wife  was  in  ill  health,  and  his  anxiety  to  reach  homeb 
It  could  not  be  considered  as  an  element  of  proof  to  excuse 
him  from  incurring  risks  which  he  might  not  otherwise  have 
taken,  or  measuring  the  care  which  a  prudent  man  would  have 
exercised  under  the  circumstances. 

Emergencies  may  sometimes  be  given  in  evidence,  and  will 
justify  what  otherwise  would  be  considered  a  rash  and  inde- 
fensible act, — such  as  those  of  an  engineer  of  a  train  of  cars 
standing  at  his  post  in  the  endeavor  to  save  the  lives  of  the 
passengers  or  others  when  a  collision  is  imminent;  of  a  person 
rushing  in  front  of  an  engine  to  save  the  life  of  a  child;  of  a 
person  placing  himself  in  a  position  of  danger  to  save  the  Ufe 
of  another:  Eckert  v.  Long  Island  R,  R.  Co,^  43  N.  Y.  502;  3 
^  Am.  Rep.  721;  Linnehan  v.  Sampson,  126  Mass.  506;  30  Am. 
Rep.  692;  Cottrill  v.  Chicago  etc.  Ry  Co,,  47  Wis.  634;  32 
Am.  Rep.  796;  Pennsylvania  Co,  v.  Roney,  89  Ind.  453;  46 
Am.  Rep.  173. 

But  mere  illness  in  a  family  which  does  not  hinder  a  per- 
son from  the  prosecution  of  his  ordinary  business,  or  prevent 
him  from  leaving  home  to  perform  the  ordinary  duties  of  a 
constable,  as  was  this  case,  cannot  be  considered  as  a  circum- 
stance attending  the  transaction  which  the  jury  would  be 
authorized  to  consider  in  determining  whether  he  acted  as  a 
prudent  man  would  in  attempting  to  cross,  or  in  crossing,  the 
stream  in  question:  Hyde  v.  Jainaica^  27  Vt.  443|  464« 
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The  coart  also  erred  in  excluding  testimony  covered  by  the 
second,  third,  fourth,  and  fifth  assignments  of  error.  The 
testimony  ofiered  tended  to  show  the  condition  and  situation 
of  the  highway,  and  whether  there  were  any  railings  or  guides 
to  indicate  the  position  of  the  highway  embankment  when 
covered  by  water,  and  to  protect  persons  from  the  danger  of 
driving  off.  This  was  proper  testimony  as  bearing  upon  the 
negligence  of  the  defendant  in  not  keeping  the  highway  in  a 
condition  reasonably  safe  and  fit  for  the  public  travel:  Carver 
V.  Detroit  and  Saline  Plank  Road  Co.^  61  Mich.  584. 

The  tenth  assignment  of  error  is  overruled.  The  question 
was:  "State  whether  or  not,  from  your  knowledge  of  roads 
and  observation  of  this,  it  is  or  not  a  safe  road." 

The  jury  were  the  proper  persons  to  draw  all  proper  infer- 
ences from  the  facts  proved,  and  from  such  facts  and  infer- 
ences therefrom  it  was  their  province  to  determine  whether 
the  road  was  reasonably  safe  or  not.  It  did  not  require  expert 
testimony  to  show  the  condition  of  the  road;  and  if  it  did,  the 
witness  was  not  shown  to  have  been  an  expert:  Ryerson  v. 
Abington,  102  Mass.  531;  Kelley  v.  Fond  du  Lac,  81  Wis.  179, 
186. 

But  the  question  was  improper  for  another  reason.  The 
township  is  not  obliged  to  keep  its  highways  absolutely  safe 
for  travel.  The  statute  only  requires  that  it  shall  keep  them 
reasonably  safe  and  fit  for  public  travel.  The  question,  there- 
fore, if  otherwise  proper,  was  too  broad,  and  not  within  the 
limitation  of  the  statute. 

The  errors  complained  of  in  the  charge,  and  refusals  to 
charge,  are  covered  by  what  we  have  already  said. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 

CoNTRiBUTORT  NxGLxaiNOS,  when  question  for  jary,  and  when  for  the 
€oart:  Note  to  Mynrnng  ▼.  DOrt^  etc  Ky  Co,,  64  Mich.  03;  ante,  p.  813. 
(Kegligence,  except  in  the  failure  to  perform  a  statutory  duty,  is  rarely  a 
question  of  law;  and  being  generaUy  a  question  of  fact,  it  is  not  proper  to 
direct  the  jury  what  specific  acts  constitute  contributory  negligence.  Con- 
tributory negligence  on  part  of  defendant  not  violation  of  a  statutory  duty 
must  depend  upon  the  facts  of  the  particular  case,  of  which  the  jury  alone 
are  the  judges:  Raikoay  Co,  v.  €freerUe4,  70  Tex.  553.  There  are  exceptional 
cases  of  negligence,  in  which,  the  measure  of  duty  being  determinate,  the 
same  under  all  circumstances,  as  for  instance  the  rule  of  requiring  all  per- 
sons about  to  cross  a  railroad  track  to  stop,  look,  and  listen,  the  question  is 
for  the  court;  but  as  negligence  is  the  absence  of  care,  according  to  circum- 
stances, when  there  is  a  reasonable  doubt  as  to  the  facts  or  as  to  the  infer- 
encee  to  be  drawn  from  them,  or  when  the  measure  of  duty  is  ordinary,  and 
reasonable  care  and  the  degree  of  care  required  varies  according  to  the  oir- 
AM.  St.  Rep.,  Vol.  VIIL— M 
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cnmstuioes,  tho  qaestion  of  negligeiice  is  neoessariljr  for  the  fvrjz 
vama  R'y  Co.  ▼.  Peten,  116  Pa.  St.  206. 

CONTRIBUTOBT  NBQLIOBNOB,   WHXN  DOSS  VOT  PBBTXHT  BmXIVUCT:  Hofcl 

to  Brannen  v.  Kchmo  etc,  115  Ind.  115;  7  Am.  St.  Bep.  417;  Trog  r.  Gip 
Fear  etc.  i?.  i?.  Ca,  99  N.  G.  298;  6  Am.  St  Bep.  629.  Slight  eontribaton 
negligence  does  not  bar  recovery:  Wichita  etc  R.  A  Co.  ▼.  Dam$t  37  Kan. 
743;  1  Am.  St.  Bep.  275,  and  note  279.  Contributory  n^ligenca  of  third 
person  will  not  bar  recovery:  Barrp  v.  TerkUdaen,  72  GaL  254;  1  Am.  St 
Bep.  55.  One  who  drives  hia  cattle  over  a  railroad-crossing  withoat  looking 
or  listening  for  an  approaching  train  is  guilty  of  negligence,  bnt  where  the 
cattle  are  killed  by  a  train,  and  it  ia  shown  that  the  company's  employees, 
by  the  nse  of  ordinary  care  and  pmdence,  conld  have  avoided  the  injury 
after  discovering  the  danger,  a  recovery  cannot  be  defeated  on  account  of  the 
owner's  contribatory  negligence:  Wooeter  v.  Chicago  etc  Ry  Co.^  74  Iowa, 
593.  Contributory  negligence  will  not  prevent  recovery  where  action  of 
defendant  is  wanton,  willful,  or  reckless:  Bouwmeeiter  v.  Oramd  Rapida  eCb 
S^y  Co,,  63  Mich.  557.  Where  train  stops  at  the  station  to  which  a  passenger 
is  bound,  but  before  he  is  able  to  alight,  it  is  started  again,  and  he  in  injured 
in  attempting  to  alight,  under  the  conductor's  direction,  while  the  train  is 
moving  slowly,  and  the  danger  is  not  apparent,  he  is  not  guilty  of  each  ooa> 
tributory  negligence  as  will  bar  recovery:  St.  Lome  He  R'y  ▼.  Permm,  49 
Ark.  182.  Where  injuries  are  caused  by  sole  negligence  of  defendant^  com- 
pany is  liable  in  damages;  but  if  deceased  was  guilty  of  negligence,  whidi 
was  the  proximate  cause  of  his  death,  the  company  is  not  liable,  unless  after 
discovering  the  deceased's  negligence,  it  failed  to  use  proper  care  to  avoid 
the  consequence  of  such  negligence:  Virgima  etc  R^y  v.  Bcuis&dale'a  Adm'r, 
82  Va.  330. 

COHTBIBUTDBT  NbOLIOXNGB,   IR8TANCB8  OT  WHAT  18  HOT.  — ^^g*"**"*  IS- 

maining  at  his  post  of  duty  is  not  guilty  of:  Central  Ry  v.  CVoefiy,  74  G^ 
737;  58  Am.  Bep.  463;  trying  to  ford  a  flooded  highway  is  not  neceoaarily 
eontributory  negligence:  Merrill  v.  North  Yarmouth,  78  Me.  20O;  57  Aol 
Bep.  794;  walking  upon  defective  sidewalk  is  not  neoessarUy  contribaioiy 
negligence:  CUy  qf  AUoona  v.  Lote,  114  Pa.  St  238;  60  Am.  Bep.  346;  itii 
not  neoessarily  contributory  negligence  for  traveler,  knowing  dangerona  con- 
dition of  highway,  to  travel  upon  it,  no  other  safe  way  being  in  nse:  Tomm 
^Alhim  V.  Hetrick,  90  Ind.  545;  46  Am.  Bep.  230;  ffenry  Co.  etc  ▼.  JaA- 
eon,  86  Ind.  Ill;  44  Am.  Bep.  274.  One  who  pays  little  heed  to  his  evr* 
roundings,  and  goes  hither  and  thither  in  an  absent-minded  mannser.  or 
thinking  only  of  some  particular  object,  and  shutting  his  eyes  to  everythiz^ 
else,  is  guilty  of  an  inattention  sometimes  dangerous  to  himself  and  quits 
as  often  to  his  neighbors,  and  a  want  of  that  ordinary  care  which  the  safely 
of  society  requires  all  sane  persons  of  mature  age  to  exercise,  and  for  whtok 
they  are  civilly  liable:  Hutdiina  v.  PHeetly  etc  Co.,  61  Mich.  252.  Althoa^ 
a  minor  killed  while  playing  upon  a  turn-table  of  a  railway  company  had 
sufficient  intelligence  to  know  that  it  was  wrong  to  trespass  upon  the  toxn- 
table,  yet  if  he  had  no  knowledge  that  playing  upon  the  table  was  unsafe  or 
dangerous,  it  cannot  be  said  that  he  was  guilty  of  contributory  negligenee: 
Union  etc  R'y  v.  Dunden,  37  Kan.  1.  It  is  not  contributory  negligence  en 
the  part  of  plaintiff,  where  she  —  tho  cars  having  stopped  for  dinner  — 
alighted  from  the  train  and  subsequently  resumed  her  seat  without  direction 
to  do  so  from  the  train-men,  and  was  injured  by  a  coUinon .  of  the  engins 
with  the  cars:  LaJanv.  Oregon  etc.  R.  R.  Co.,  15  Or.  220.  If  one  having  ne 
other  way  to  reach  a  town,  where  he  transacted  business,  than  over  a  raiiw^ 
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bridge  where  road  croeses  railway  track,  is  injured  by  attempting  to  cross 
mich  bridge,  the  fact  that  he  had  reason  to  believe  the  bridge  unsafe,  it  being 
used  by  public  at  the  time,  does  not  condusively  establish  contributory  neg- 
ligence; the  question  is  one  for  jury  to  determine:  Chtif  etc.  JVy  v.  Oass- 
aonp^  69  Tex.  645. 

CoMTRiBXTTOBT  NBOuaBNCB,  Inotanoes  OF  What  IS.  — One  attempting  to 
cross  a  sidewalk  known  to  him  to  be  dangerous,  which  he  might  easily  avoids 
is  guilty  of  contributory  negligence:  Schaefler  v.  City  of  Sandtukpf  83  Ohio 
St.  246;  31  Am.  Rep.  533;  CfUy  qfQuincy  v.  Barten,  81  HI.  300;  25  Am.  Rep. 
278;  City  </  Ene  ▼.  Magill,  101  Pa.  St.  616;  47  Am.  Rep.  739.  In  an  action 
for  a  personal  injury  received  at  a  highway-crossing  by  a  collision  with  a 
moving  train,  where  evidence  showed  that  plainti£^  as  he  approached  cross- 
ing, with  which  he  was  familiar,  was  in  full  view  of  the  railway  track  for  fif- 
teen hundred  feet  until  he  came  within  ten  rods  of  crossing,  where  such  view 
was  obstructed  until  he  came  within  three  rods  of  crossing,  from  which  point 
to  railroad  track  an  approaching  train  could  be  seen  for  a  distance  of  eighty 
rods,  and  where  plaintiff  testifies  that  he  looked  for  and  saw  the  train,  but  it 
was  too  near  for  escape,  there  is  such  contributory  negligence  as  will  bar  re- 
covery: Indiana  etc  R'y  Co,  v.  Hammock^  113  Ind.  1.  Omission  of  one  to 
look  jfor  approaching  trains,  when  he  is  about  to  cross  railroad  track,  con* 
stitutes  such  contributory  negligence  as  will  bar  recovery:  Young  v.  Nem 
York  etc  ffy,  107  N.  Y.  500.  One  who  attempts  to  pass  between  coupled 
cars  of  a  freight  train  standing  temporarily  across  street,  and  either  knows  or 
might  know  by  using  his  natural  faculties  that  train  is  likely  to  move  at  any 
moment,  is  guilty  of  such  contributory  negligence  as  will  prevent  recovery 
for  injury  sustained  from  starting  of  the  train:  Lake  Shore  etc  ffy  Co.  ▼• 
PincJun,  112  Ind.  592.  Where  plaintiff  was  struck  by  defendant's  engine^ 
with  a  head-light  burning  in  it,  which  could  be  seen  350  feet  from  crossing, 
in  absence  of  evidence  that  engineer  could  have  avoided  the  accident,  plain- 
tiff was  guilty  of  such  negligence  as  would  prevent  his  recovery:  Bloornfield  v. 
Burlington  etc  R,  R,  Co,,  74  Iowa,  607.  Where  a  defendant  has  been  guilty 
of  negligence,  yet  if  plaintiff,  by  use  of  ordinary  care  and  prudence,  could 
have  averted  the  accident^  he  is  not  entitled  to  recover:  Meredith  v.  Craih 
berry  etc  Co,,  99  K.  C.  576.  Where  defendant's  track- walker  found  B.  at 
night  asleep  upon  the  track,  and  aroused  him  and  told  him  of  his  danger,  and 
B.  raised  himself  and  signified  his  apprehension  of  his  danger,  and  did  not  ap- 
pear to  be  disabled  by  intoxication  or  otherwise,  but  after  track- walker  left^ 
ha  still  remained  on  track,  and  was  run  over  and  killed,  R  was  guilty  of  such 
negligence  as  would  bar  his  representatives  from  recovering  for  his  deatht 
Vhryinia  Midland  R,  R,  Co,  v.  BostoeWa  AdirCr,  82  Va.  932. 

HioHWATs,  Streets,  and  Sidewalks,  officers  of  municipality  are  bonnd 
only  to  keep  in  a  reasonably  safe  condition:  49  Am.  Rep.  561;  Barry  v. 
Terkildsen,  72  Cal.  254;  1  Am.  St.  Rep.  55,  and  note  59;  I^orth  Manhetm 
Toumsfiip  V.  Arnold,  119  Pa.  St.  380;  4  Am.  St.  Rep.  650,  and  note  653; 
Turner  v.  City  qfNewburgh,  109  N.  Y.  801;  4  Am.  St.  Rep.  453,  and  note  459. 
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DeVILLB   V.  WiDOB. 

[64  MlCHiouVf  60S.] 
HOMBSTSADS.  —  CiTT    LOT    PUBCHASBD    WITH    iNTBNTIOir    OV    MAXIHa    If 

HoMSSTSAD  for  the  parohaser  and  hia  family  will  be  exempt  from  levy 
and  sale  on  execution  from  the  time  of  purchase,  even  thoagh  nnimr 
proved  and  without  a  dwelling  thereon,  if  the  purchaser  incloses  it  aad 
uses  and  occupies  it  with  the  constant  purpose  of  making  it  hia  hoois^ 
and  uses  the  proceeds  thereof,  and  such  means  as  he  can  procure,  within 
«  reasonable  time,  to  erect  a  house  thereon  for  his  family,  provided  it 
does  not  exceed  in  quantity  and  value  the  constitutional  limit.  What 
will  be  regarded  as  a  reasonable  time  must  necessarily  depend  npon  the 
circumstances  of  the  particular  case. 

Frank  O.  HolmeSy  for  the  complainant. 

J2.  W.  Powers  and  Peter  Doran^  for  the  defendant. 

Shebwood,  J.  The  bill  in  this  case  is  filed  by  the  com 
plainant,  and  prays  that  a  certain  execution  levy  upon  his 
house  and  lot,  situate  in  Grand  Rapids,  may  be  set  aside  and 
declared  void,  for  the  reason  that  at  the  time  of  the  levy  the 
property  consisted  of  one  lot  worth  less  than  fifteen  hundred 
dollars,  and  was  his  homestead. 

The  case  was  heard  in  the  Kent  circuit,  before  Hon.  Robert 
M.  Montgomery,  circuit  judge,  upon  pleadings  and  proofs^  and 
a  decree  was  made  granting  the  relief  prayed.  After  a  care- 
ful inspection  of  the  record,  I  have  no  doubt  of  the  correctness 
of  the  conclusion  reached  by  the  learned  circuit  judge.  The 
following  facts,  I  think,  are  sufficiently  established  by  tha 
pleadings  and  proofs  in  the  case:  — 

The  complainant  purchased  the  lot  in  question,  which  was 
then  vacant,  and  which  was  about  forty-seven  feet  wide,  on 
Plainfield  Avenue,  of  Charles  W.  Coit,  on  the  twenty-fourth 
day  of  October,  1881.  He  has  never  owned  any  other  real 
estate  since.  The  lot  contains  about  an  acre,  consisting  of 
part  of  a  platted  lot,  and  was  located,  when  bought,  in  a 
thickly  settled  district, — residence  property  mostly  on  either 
aide  of  it. 

When  the  property  was  sold  to  the  complainant,  the  vendor 
understood  it  was  for  a  homestead,  and  the  complainant  pur- 
chased it  with  the  intention  of  making  it  his  homestead,  at 
well  as  a  place  upon  which  he  could  carry  on  his  busineaa, 
which  was  selling  meat. 

He  paid  eight  hundred  dollars  for  the  lot, — paid  two  hun- 
dred dollars  down,  and  gave  a  mortgage  upon  the  property  la 
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secure  payment  of  the  balance, — and  commenced  improving 
the  lot  November  10th,  after  the  purchase. 

At  the  time  of  the  purchase,  he  was  engaged  in  carrying  on 
a  meat-market  on  the  same  street,  near  the  property.  EBs 
ground-lease  having  expired,  he  moved  the  little  shop  in 
which  he  was  doing  business  onto  his  own  lot,  placing  it  about 
fifty  feet  back  from  the  street.  His  plan,  however,  was  ta 
erect  a  building  on  the  front  of  his  lot  sufficiently  large  and 
suitable  for  carrying  on  his  little  meat  business,  and  furnish 
him  a  comfortable  residence  for  his  family;  and  very  soon 
after  taking  possession  of  his  lot,  in  the  month  of  November^ 
he  made  an  unsuccessful  effort  to  raise  the  money  to  build 
Buch  a  building.  He  then  decided  to  erect  so  much  of  tho 
building  as  would  be  necessary  for  his  business  purposes,  and 
in  such  manner  that  he  could  thereafter  add  thereto  the  pari 
he  had  intended  for  the  residence  of  his  family  when  he  could 
get  the  necessary  means.  This  he  did,  and  in  January  fol* 
lowing  built  an  ice-house  on  the  lot  for  the  use  of  his  market 
and  family,  and  in  November,  1882,  built  a  barn  upon  the 
premises  for  the  accommodation  of  the  horse  he  used  in  his 
business. 

In  this  condition  the  complainant  used  the  property  during 
the  year  1883,  making  several  efforts,  however,  during  the 
year,  with  one  or  more  parties,  to  negotiate  a  contract  for 
building  the  residence  in  connection  with  his  market  as  here- 
inbefore mentioned.  He  did  not. succeed  in  making  the  ar- 
rangement for  putting  up  the  addition  to  bis  building,  which 
was  to  constitute  the  apartments  and  home  for  his  family, 
until  the  month  of  July,  1884,  when  he  made  a  contract  for 
the  lumber,  and  dug  a  cellar  for  the  building.  The  party  who 
furnished  the  lumber  for  the  completion  of  the  building  com- 
menced delivering  it  upon  the  ground  on  the  second  day  of 
August,  1884,  and  the  building  was  completed,  and  the  com* 
plainant  moved  into  it,  with  his  family,  a  few  months  there- 
after. 

After  the  building  was  completed,  the  assessor  valued  the 
property  at  one  thousand  dollars.  From  the  time  the  com- 
plainant took  possession  of  the  property  until  he  moved  his 
family  into  the  building,  he  occupied  the  property  himself. 
He  used  the  building  first  erected  for  his  meat-market,  fenced 
the  lot,  and  raised  upon  it  vegetables  for  his  family,  and  some 
feed  for  his  horse,  and,  so  far  as  we  can  discover  from  the  rec- 
ord, designed  the  property  for  his  homestead,  and  so  expressed 
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himeelf  in  regard  to  the  property  whenever  he  had  any  con- 
yersation  upon  the  subject  of  its  improvement,  or  whenever 
any  person  in  like  circumstances  would  be  likely  to  give  ex- 
pression  to  his  intentions. 

On  the  sixth  day  of  August,  1884,  defendant  held  a  judg- 
ment in  his  favor  against  the  complainant,  and  caused  the 
same,  on  that  day,  to  be  levied  upon  the  property.  Some 
time  after  the  levy  was  made,  complainant  notified  defendant 
that  the  property  levied  upon  was  his  homestead,  and  aaked 
him  to  release  and  discharge  his  levy.  This  defendant  re- 
fused to  do,  claiming  that  the  property  was  not  complainant's 
homestead,  and  instructed  the  sheriff  to  proceed  with  his  l^vy, 
and  advertise  and  sell  the  property,  who  proposed  to  obey  the 
instruction  of  defendant;  and  thereupon  the  complainant  filed 
this  bill. 

The  only  question  in  the  case  needing  consideration  is,  Was 
the  property  the  complainant's  homestead?  There  can  be  no 
question,  if  it  was,  but  that  the  defendant's  levy  clouded  the 
complainant's  title.  We  think  it  was  shown  to  be  within  the 
constitutional  limit  as  to  size  and  value.  It  was  encumbered 
by  mortgage,  at  the  time  of  the  levy,  to  the  amount  of  about 
$478;  and  it  sufficiently  appears  that,  as  fast  as  the  complainant 
was  able,  he  improved  the  property,  with  a  view  of  making  it 
his  homestead,  and  had  really  commenced  the  erection  of  that 
portion  of  the  building  which  he  designed  for,  and  which,  as 
soon  as  completed,  he  occupied  for,  the  residence  of  himself 
and  family.  We  have  no  doubt  about  the  good  faith  in  which 
all  the  improvements  were  made,  and  under  such  circum- 
stances, it  would  be,  in  our  judgment,  inequitable  and  unjust 
to  attempt  to  divest  the  property  of  its  homestead  charact^. 

We  think  the  case  falls  clearly  within  the  spirit  of  the  ocm- 
stitution  and  statute  providing  for  the  exemption  of  a  home- 
stead, and  the  decisions  of  this  court  made  thereunder. 

A  city  lot  purchased  with  the  intention  of  making  it  a 
homestead  for  the  purchaser  and  his  family  will  be  exempt 
from  levy  and  sale  on  execution  from  the  time  of  purchase, 
even  though  unimproved  and  without  a  dwelling  thereon,  if 
the  purchaser  incloses  it  and  uses  and  occupies  it  with  the 
constant  purpose  of  making  it  his  home,  and  uses  the  proceeds 
thereof,  and  such  means  as  he  can  procure,  within  a  reason- 
able time,  to  erect  a  house  thereon  for  his  family,  provided  it 
does  not  exceed  in  quantity  and  value  the  constitutional  limit 

What  will  be  regarded  as  a  reasonable  time  must  necee- 
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Barily  depend  upon  the  circumstances  of  each  particular 
case. 

The  following  authorities  will  be  found  to  give  support  to 
the  views  herein  expressed:  Reike  v.  Reskey  51  Mich.  641;  47 
Am.  Rep.  594;  Barber  v.  Rorabecky  86  Mich.  Sd9;  Bouchard  r. 
BourasaUy  57  Id.  8;  Griffin  v.  NicholSy  61  Id.  675.  See  also 
Schofield  V.  Hopkins,  61  Wis.  370. 

We  do  not  think,  under  the  circumstances  of  this  case,  that 
the  time  taken  by  the  complainant  to  improve  the  lot  in  such 
manner  as  to  make  a  comfortable  home  for  himself  and  fam« 
ily  was  unreasonable;  and  the  decree  of  the  circuit  judge 
must  be  affirmed.  

HoMSSTEADS,  WHXN  Rbaltt  Beooues:  Seake  ▼.  Beske^  51  Mich.  641;  47 
Am.  Rep.  694;  Hawthorne  ▼.  Smiik,  3  Nov.  182;  93  Am.  Deo.  397;  note  to 
ArtndU  v.  ifoce,  76  Cal.  315;  9  Am.  St.  Rep. 

HomsTBABS — SuLBonoN  BT  PBESUUFTiON.  — Where  the  head  of  a  fam- 
ily, being  entitled  to  select  either  of  twb  parceb  of  land  as  his  homestead, 
MttToys  one  of  tho  tracts,  he  is  held  to  have  selected  other  land  than  that 
•omrsyed  as  his  homestead!  Rutherford  ▼.  JamkKn,  65  Miss.  219. 
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[64  MiOHlOAN,  67LJ 
■nSBnOB^OsUROH    RBOORDS.  —  FOBMER    ENGLISH  RULB  WhICH  RbOOO* 

BIIED  NoNB  BUT  Rbqistbbs  and  similar  records  of  churches  of  the 
established  religion  has  been  abrogated,  in  England,  by  statute,  so  as  to 
open  the  door  to  many  other  records  which  all  churches  keep,  and  which 
are  as  likely  to  be  accurate  as  those  of  an  established  church.  Such 
reoords  serve  a  purpose  equivalent  to  that  served  by  family  records,  and 
in  this  country  they  are  fairly  to  be  dealt  with  as  equivalent  to  corpo- 
ration records,  which  are  generally  evidence  of  such  matters  as  are  re- 
corded in  the  usual  course  of  affairs. 

VkAUD  OANNOT  BB  PBESUMED  IN  RECORDS  OF  CHURCHES  any  morc  than  in 
any  other  documents  preserved  for  similar  purposes. 

DoouMENT  Consisting  of  Leaf  Taken,  after  his  Death,  from  Soldier's 
Priyatb  Record-book,  required  to  be  kept  by  soldiers  in  the  British 
service,  and  containing  the  names  of  the  soldier  and  his  wife,  and  the 
names,  ages,  and  places  of  birth  of  all  his  children,  is  comx>etent  to  prove 
relationships  and  the  ages  of  the  children;  and  its  removal  from  the 
book  in  no  way  derogates  from  its  authenticity,  so  long  as  it  was  traced 
and  explained. 

GOUBT  CANNOT  Profbblt  Submit  TO  JuBT  facts  on  which  the  testimony 
is  all  one  way. 

Haug  and  Springer^  and  Edwin  F.  Conely,  for  the  appellant. 
Oeorge  S.  Hosmerj  for  the  defendant. 
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Campbell,  C.  J.  Plaintiff  sued  as  beneficiary  named  in  a 
benefit  association  certificate  issued  to  one  Maggie  Gibbons  in 
April,  1883,  the  amount  having,  as  claimed,  become  due  on 
the  death  of  the  person  who  became  a  member  when  the  cer> 
tificate  issued.  The  defense  rested  chiefly  on  two  groands,  — 
one  being  that  plaintiff  was  not  so  related  to  the  decedent  as 
to  be  entitled  to  take  the  benefit,  and  the  other  that  the  de* 
ceased,  on  securing  membership,  misrepresented  her  age  by 
about  ten  years.  The  court  below  directed  a  verdict  for  de- 
fendant. 

The  company  sued  was  not  organized  under  the  laws  of 
Michigan,  and  we  have  no  means  from  the  record  of  knowing 
whether  the  restrictions  put  by  our  laws  on  the  relationship 
of  the  members  and  beneficiaries  exist  in  the  state  of  Indiana, 
where  the  company  was  formed.  As  the  certificate  is  payable 
to  plaintiff,  and  as  no  particular  stress  seems  to  have  been 
laid  on  this  point  below  or  h^re,  we  need  not  consider  it. 

It  is  evident  from  the  terms  of  membership  that  the  age  of 
applicants  is  regarded  as  very  material,  and  misrepresentation 
is  made  ground  of  forfeiture.  It  not  only  changes  the  actnal 
risk,  but  the  membership  dues  are  measured  by  it,  so  as  to 
make  a  difference  of  several  per  cent  between  the  age  of  the 
deceased,  as  shown  by  the  testimony,  and  her  age  as  repre- 
sented to  the  defendant.  This  was  the  basis  of  the  decisioa 
below. 

It  was  shown,  without  contradiction,  if  the  testimony  was 
admissible,  that  decedent  was  born  December  14,  1842,  and 
and  was  therefore  between  forty  and  forty-one  years  old  when 
she  became  a  member  of  the  defendant  company.  Her  appli- 
cation represented  that  she  was  a  little  over  thirty-two.  The 
difference  of  just  eight  years  is  very  great,  and  one  which  can- 
not  be  accounted  for  by  any  theory  that  would  save  the  mem- 
bership. The  representation  was  a  warranty,  and  it  was  also 
very  material. 

The  age  of  decedent  was  not  shown  by  plaintiff  at  all,  and 
by  defendant  was  proved  by  three  distinct  pieces  of  testi- 
mony. The  first  was  a  sworn  and  examined  extract  from  the 
parish  record  of  the  Catholic  Church  at  Amherstburg,  Onta- 
rio, which  showed  her  baptism  in  the  latter  part  of  December, 
1842;  reciting  the  names  of  her  parents,  with  the  descriptioQ 
of  her  father  as  a  soldier,  and  a  statement  of  her  age  as  bom 
December  14, 1842.    The  priest  swore  this  record  was  required 
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by  the  rules  of  the  church  to  be  kept.   It  was  more  than  thirty 
years  old. 

Another  document  was  a  leaf,  sworn  to  as  taken,  after  his 
death,  from  the  soldier's  private  record-book,  required  to  be 
kept  by  soldiers  in  the  British  service,  containing  the  names 
of  <the  father  and  his  wife,  and  the  names,  ages,  and  places  of 
birth  of  all  his  children.  In  that  record,  the  description  of 
decedent  exactly  corresponds  with  the  parish  record.  This 
leaf  was  sworn  to  by  an  older  sister  of  decedent,  who  removed 
it  from  the  book  after  her  father's  death,  in  order  to  preserve 
the  memoranda. 

This  sister  also  swore  to  the  age  of  decedent,  by  reference  to 
her  own  age  as  several  years  the  elder  of  the  deceased. 

Deceased  was  fully  identified  as  the  daughter  of  her  parents 
and  sister  of  the  witness,  in  whose  name  the  policy  was  first 
made  out,  and  who  paid  several  of  the  assessments. 

It  was  objected,  however,  that  these  documents  should  not 
have  been  received.  So  far  as  the  family  memorandum  is 
concerned,  there  is  no  authority  against  its  reception.  It  was 
precisely  like  the  entries  in  a  family  Bible,  or  other  family 
book  used  for  keeping  family  minutes.  The  use  of  such  things 
is  almost  universal,  and  it  would  generally  be  difficult,  if  not 
impossible,  to  prove  relationships  and  ages  without  them.  It 
in  no  way  derogates  from  authenticity  that  it  has  been  torn 
out  of  the  book  which  originally  held  it,  so  long  as  it  was 
traced  and  explained.  It  is  on  a  printed  form  evidently  de- 
signed for  uniform  army  use,  and  it  was  kept  by  the  father  of 
deceased,  so  long  as  he  lived,  for  the  purposes  mentioned. 

There  is  no  reason  why  the  parish  register  should  not  be 
received  and  credited.  The  rule  laid  down  in  England,  and 
followed  until  recent  times,  which  recognized  none  but  regis- 
ters and  similar  records  of  churches  of  the  established  reli- 
gion, has  been  abrogated  there  by  statute,  so  as  to  open  the 
door  to  many  other  records  which  all  churches  keep,  and 
which  are  quite  as  likely  to  be  accurate  as  those  of  an  estab- 
lished church.  Those  registers  serve  a  purpose  equivalent 
to  that  served  by  family  records.  In  this  country  they  are 
fairly  to  be  dealt  with  as  equivalent  to  corporation  records, 
which  are  generally  evidence  of  such  matters  as  are  recorded 
in  the  usual  course  of  affairs.  There  is  not  much  authority 
on  the  subject  here,  but  all  the  analogies  and  reasons  which 
apply  to  other  presumptively  correct  documents  apply  to 
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these.  In  this  state,  while  it  has  not  been  definitely  decided 
by  any  reported  decision  of  this  court,  it  has  been  nniversal 
practice  to  receive  such  entries  and  papers  as  reliable  evi* 
dence.  In  Huichina  v.  KimnieUy  31  Mich.  126,  18  Am.  Rep. 
164,  a  marriage  was  proved  in  that  way;  and  in  Durfee  v.  Ab- 
botty  61  Mich.  471,  recently  decided  by  this  court,  in  a  cose 
sharply  contest'Cd,  the  records  of  a  Lutheran  church  in  De- 
troit, showing  the  baptism  of  one  of  the  parties,  were  resorted 
to,  and  practically  disposed  of  a  main  issue  in  the  case,  being 
regarded  as  proof  of  the  time  of  baptism,  although  not  of  the 
age,  of  the  infant  as  there  set  out.  The  person  described  as 
being  baptised  is  thereby  identified  as  in  being  at  that  date. 

The  question  was  decided  in  favor  of  such  entries  in  an 
early  case  in  the  supreme  court  of  the  United  States,  where 
the  entries  of  burial  in  a  church  in  Philadelphia  were  held 
admissible  in  a  laud  controversy  in  Kentucky,  tried  in  one  of 
the  courts  of  the  United  States.  It  was  there  held  expressly 
that  they  were  competent  testimony:  Leuns  v.  MarshaU^  6 
Pet.  470. 

There  is  no  more  reason  to  suppose  these  entries  will  be 
incorrect  or  falsified  than  any  other.  Fraud  is  possible  any* 
where;  but  it  cannot  be  presumed  in  records  of  churches  any 
more  than  any  other  documents  preserved  for  similar  pur- 
poses. The  rejection  of  such  proofs  would  be  disaatroos. 
They  are  relied  on  by  the  whole  community. 

If  anything  had  been  introduced  to  contradict  these  CBtets 
shown  by  the  documents,  and  by  the  testimony  of  the  sinter 
of  deceased,  there  might  have  been  issues  raised  that  should 
have  gone  to  the  jury.  But  a  court  cannot  properly  submit 
to  a  jury  facts  on  which  the  testimony  is  all  one  way:  Wigner 
V.  Davenport,  5  Mich.  601;  Pennsylvania  Mining  Co,  v.  Brady ^ 
16  Id.  332;  Medina  Township  v.  Perkins^  48  Id.  67;  Seligman 
V.  Estate  of  Ten  Eyck,  49  Id.  104;  Chadvnck  v.  BuOery  28  Id^ 
2d.  ed.,  349,  and  notes. 

Plaintiff  had  the  burden  of  making  out  her  claim;  and 
while  the  recital  of  age  in  the  certificate  of  membership  would 
perhaps  have  availed  her  had  no  inquiry  been  made  as  to  age, 
it  was  merely  the  decedent's  own  statement,  and  could  avail 
nothing  against  testimony.  Here  there  was  testimony  that 
was  positive  and  unambiguous,  and  it  must  stand  until  ooa- 
tradicted  or  impaired. 

The  court  below  took  this  view,  and  the  judgment  ahoold 
be  affirmed. 
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DooumifTART   EviBSNOi.  —  Entries  in  family  Bible  are  admissible  to 
prove  date  of  birth,  etc..  when  primary  evidence  cannot  be  obtained:  Camp 
bea  T.  WiUon,  23  Tex.  252;  76  Am.  Dec.  67;  Carskadden  v.  Poonnan,  10 
WattB,  82;  36  Am.  Deo.  145;  RoiUnmm  v.  BlahOy,  4  Rich.  586;  55  Am.  Deo. 
703. 

JuBT,  Right  ow  Trial  bt,  Mcrsrr  bi  Kspt  Inviolatb,  but  it  only  applies 
to  eriminal  cases  and  suits  at  common  law:  Scudder  r,  Trenton  eic,  1  N.  J. 
Gh.  694;  23  Am.  Dea  756.  Jnry  is  unnecessary  in  an  action  upon  obliga- 
tory paper:  Baugher  r.  Nebon,  9  GiU,  299;  52  Am.  Dec.  694.  Where  any 
enential  part  of  a  cause  is  exclusively  of  equitable  cognizance,  the  whole  is 
drawn  into  equity,  and  a  demand  for  a  jury  in  an  action  on  a  promissory 
note,  and  to  set  aside  an  alleged  fraudulent  conveyance,  should  be  refuued: 
Towns  V.  Smilli,  115  Ind.  480.  Where,  in  an  action  at  law,  a  third  party, 
claiming  to  own  the  cause  of  action,  has  been  brought  in  and  substituted  as 
defendant,  and  the  original  defendant  has  been  discharged,  on  payment  into 
court  of  the  amount  of  demand,  in  pursuance  of  the  provision  of  the  code, 
the  action  becomes  equitable,  triable  by  the  court,  and  neither  party  can  de- 
nand  a  juryt  Clark  v.  Mather,  107  K.  T.  118;  1  Am.  St.  Rep.  798. 
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[64  XIOHIGAM,  eSLj 
CaMMOM  OaRWIBBS—  A0BNT*S  StATBKBNT.  —  FiTBGHAflBR  DT  GoOD  FaITK  OV 

Raxlwat  PAflSBNOBB-noKBT  HAS  RiOBT  TO  RxLT  upon  the  statement 
of  the  company's  agent  who  sold  him  the  ticket  that  it  was  good,  and 
entitled  him  to  a  ride  between  two  stations  named,  the  ticket  bdng  a 
genuine  one  issued  by  the  company,  which  the  agent  had  a  right  to  sell 
to  passengers.  The  ticket  constitutes  the  evidence  agreed  upon  by  the 
parties,  by  which  the  company  should  thereafter  recognize  the  rights  of 
the  purchaser  in  his  contract,  and  is  conclusive  upon  the  subject. 

Railway  Passknobss  abb  not  Rbquibsd  to  Know  the  rules  and  regula- 
tions made  by  the  directors  of  the  company  for  the  control  of  the  actions 
of  its  agents  and  the  management  of  its  a&irs. 

PBAcncB.  —  Michigan  Statute,  Act  No.  101,  Laws  ob  1885,  whereby  party 
aggrieved  may  assign  errors  upon  the  charge  of  the  trial  court  without 
taking  exceptions  on  the  trial,  is  remedial,  and  was  intended  to  apply  to 
cases  then  pending  as  well  as  to  those  thereafter  to  be  commenced. 

Taggartand  Denisoriy  for  the  appellant. 

T.  J,  O^Brien  and  J.  H.  Campbell,  for  the  defendant. 

Sherwood,  J.  In  this  case  the  plaintiff  sues  the  defendant 
for  an  alleged  assault  and  battery,  which  he  avers  was  com- 
mitted upon  him  on  the  nineteenth  day  of  September,  1882,  by 
one  of  the  conductors  of  the  defendant,  while  he  was  riding 
upon  one  of  its  trains,  irithout  any  justification. 

The  case  was  tried  before  Judge  Montgomery,  In  the  Kent 
circuit,  by  jury,  and  the  plaintiff  failed  to  recover,  and  now 
brings  error. 
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The  case  was  before  this  court  on  error  at  the  January  term, 
1884.  A  new  trial  was  then  ordered,  which  has  since  been 
had,  the  proceedings  in  which  we  are  now  called  upon  to  re- 
view.   The  plea  in  the  case  was  the  general  issue. 

The  plaintiff's  claim  is,  that  the  conductor  wrongfblly 
threatened  to  expel  him  from  the  cars  of  defendant,  and 
for  that  purpose  laid  violent  hands  upon  him,  and  thereby 
compelled  the  plaintiff,  who  was  in  feeble  health  at  the  time, 
to  pay  fare  a  second  time,  the  plaintiff  having  bought  and 
paid  for  a  ticket,  which  the  conductor  refused  to  take. 

The  ticket  held  by  the  plaintiff,  when  purchased  by  him  at 
Manton,  was  represented  to  him  by  the  agent  as  good  to  Trar- 
erse  City.  Traverse  City  is  located  on  one  of  defendant'i 
branch  lines,  connecting  with  the  main  line  at  Walton  juno- 
tion,  which  is  situated  about  nine  miles  north  of  Manton, 
and  it  was  between  these  two  stations  that  the  alleged  alterca- 
tion occurred.  If  what  the  plaintiff  states  is  true,  the  defend- 
ant owed  him  a  ride  on  its  train  to  Walton  junction;  and  if 
what  the  defendant's  conductor  testifies  to  is  true,  the  ticket 
held  by  the  plaintiff  did  not  furnish  the  proper  evidence  of 
the  plaintiff's  right  to  ride  between  the  points  named. 

Counsel  for  defendant  claims  that,  as  between  the  conductor 
and  the  passenger,  the  former  can  only  accept  a  ticket  from  the 
latter  in  payment  of  fare  when  it  contains  upon  its  face  the 
marks,  words,  letters,  and  figures  required  by  the  rules  of 
the  company  to  be  placed  thereon,  showing  the  holder's  right 
to  ride,  and  that  what  appears  upon  the  face  of  the  ticket  is 
conclusive  between  them;  that  the  conductor  has  the  right  to 
act  accordingly.  It  was  upon  this  theory  the  cause  was  tried 
and  submitted  to  the  jury. 

The  ticket  purchased  was  part  of  an  excursion  ticket,  good 
when  first  issued  for  a  ride  from  Sturgis  to  Traverse  City. 
After  the  plaintiff  had  purchased  and  paid  for  the  ticket,  he 
observed  it  did  not  look  like  the  tickets  he  had  been  accus- 
tomed to  purchase,  and  thereupon  he  returned  to  the  ticket- 
office,  and  asked  the  agent  if  it  was  good,  and  was  informed 
by  the  agent  it  was.  He  then  entered  the  defendant's  pas- 
senger-coach, and  the  train  moved  on  for  Walton  junction. 

When  the  conductor  asked  for  the  plaintiff's  fare,  he  de- 
livered to  him  the  ticket  he  had  thus  purchased.  The  oon* 
ductor  told  plaintiff  he  could  not  receive  it  for  his  fare, 
whereupon  plaintiff  informed  the  conductor  that  he  bought 
the  ticket  at  Manton  of  the  company's  agent,  and  was  in- 
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formed  by  him  it  was  good;  that  he  paid  the  agent  for  the 
ticket,  and  he  should  not  pay  his  fare  again.  The  conductor 
then  laid  his  hand  upon  plaintiff's  shoulder,  and  rang  the 
beU,  and  told  the  plaintiff,  unless  he  paid  the  fare,  which  was 
twenty-five  cents,  he  would  put  the  plaintiff  off  the  train. 
The  plaintiff  then,  under  protest,  paid  the  fare  demanded  of 


These  facts  appear  by  the  record,  and  are  not  disputed. 
Whether  or  not  the  ticket  had  been  canceled  between  Grand 
Rapids  and  Walton  junction  by  conductor's  marks  was  a  fact 
contested  before  the  jury,  and  upon  this  subject  the  court 
charged  the  jury:  ''If  the  ticket  had  been  canceled  between 
those  points,  then,  upon  its  face,  it  was  an  invalid  ticket,  and, 
when  the  fact  was  called  to  the  attention  of  the  plaintiff,  he 
had  no  longer  a  right  to  insist  upon  being  transferred  over 
this  line  upon  that  ticket." 

And  further  charged:  "If  it  was  not  valid  upon  its  face, 
but  had  been  canceled  between  those  points,  the  plaintiff  can- 
not recover  in  this  action." 

In  response  to  a  question  from  a  juror,  the  court  further 
charged  as  follows:  '*  I  said  to  yon  that  if  the  ticket,  upon  its 
face,  appeared  to  be  a  genuine  ticket,  entitling  the  party  to 
ride  between  the  stations  named,  Manton  and  Walton  junc- 
tion, and  had  no  evidence  of  its  infirmity,  or  of  having  been 
used  before,  and  the  plaintiff  purchased  it  in  good  faith,  and 
believed  that  it  entitled  him  to  a  ride  between  the  stations, 
then  it  should  be  treated  as  such,  and  the  party  would  have  a 
right  to  refuse  to  leave  the  car;  but  that  if  the  ticket  was 
punched,  indicating  to  the  conductor  by  the  punch-mark  that 
it  had  been  used  between  Grand  Rapids  and  Walton  junction, 
that  would  be  evidence  of  an  infirmity  of  the  ticket,  and  the 
plaintiff  would  not  be  entitled  to  insist  upon  that  ticket  being 
received." 

These  charges,  irith  the  exception  of  that  wherein  the  court 
0ays  the  plaintiff  would  have  a  right  to  refuse  to  leave  the 
cars,  are  erroneous. 

There  seems  to  be  no  question  but  that  the  plaintiff  pur- 
chased his  ticket  of  an  agent  of  the  company,  who  had  the 
right  to  sell  the  same  and  receive  the  plaintiff's  money  there- 
for; that  the  ticket  covered  the  distance  between  the  two 
stations,  and  was  purchased  by  the  plaintiff  in  perfect  good 
&itb;  that  the  ticket  was  genuine,  and  was  issued  by  the 
oompany,  and  one  which  its  agents  had  the  right  to  sell  to 
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passengers.  The  plaintiff  had  a  right  to  rely  upon  the  state- 
ments of  the  agent  that  it  was  good,  and  entitled  him  to  a 
ride  between  the  two  stations.  It  was  a  contract  for  a  ride 
between  the  two  stations  that  the  defendant's  agent  had  a 
right  to  make,  and  did  make,  with  the  plaintiff. 

The  ticket  given  by  the  agent  to  the  plaintiff  was  the  evi- 
dence agreed  upon  by  the  parties,  by  which  the  defendant 
should  thereafter  recognize  the  rights  of  plaintiff  in  his  con- 
tract; and  neither  the  company  nor  any  of  its  agents  could 
thereafter  be  permitted  to  say  the  ticket  was  not  such  evi- 
dence, and  conclusive  upon  the  subject.  Passengers  are  not 
interested  in  the  internal  affairs  of  the  companies  whose 
coaches  they  ride  in,  nor  are  they  required  to  know  the  roles 
and  regulations  made  by  the  directors  of  a  company  for  tho 
control  of  the  action  of  its  agents  and  the  management  of  its 
affairs. 

When  the  plaintiff  told  the  conductor  on  the  train  that  he 
had  paid  his  fare,  and  stated  the  amount  he  paid  to  the  agent 
who  gave  him  the  ticket  he  presented,  and  told  him  it  was 
good,  it  was  the  duty  of  the  conductor  to  accept  the  statement 
of  the  plaintiff  until  he  found  out  it  was  not  true,  no  matter 
what  the  ticket  contained  in  words,  figures,  or  other  marks. 
All  sorts  of  people  travel  upon  the  cars;  and  the  regulations 
and  management  of  the  company's  business  and  trains  which 
would  not  protect  the  educated  and  uneducated,  the  wise  and 
the  ignorant,  alike,  would  be  unreasonable  indeed.  On  the  un- 
disputed facts  in  this  case,  I  think  the  plaintiff  was  entitled 
to  go  to  Walton  junction  upon  the  ticket  he  presented  to  the 
conductor:  Maroney  v.  Old  Colony  &  N.  R^y  Co.y  1Q6  Mass. 
153;  8  Am.  Rep.  305;  Murdoch  v.  Boston  &  A.  R.  R.  Co.y  137 
Mass.  293;  50  Am.  Rep.  307.    See  this  case  in  53  Mich.  118. 

In  this  case  the  trial  was  concluded  on  March  14,  1885. 
The  bill  of  exceptions  was  settled  May  26,  1886,  and  errors 
were  assigned  in  this  court  on  May  31st  following. 

On  the  14th  of  May,  1885,  act  No.  101,  Laws  of  1885,  was 
approved,  whereby  a  party  aggrieved  by  the  charge  of  the  cir- 
cuit judge  may  assign  errors  upon  such  charge  in  this  court 
the  same  as  if  exceptions  had  been  taken  thereto  at  the  ciVcuit. 
I  think  errors  in  this  case  were  properly  assigned  to  the  charge. 
The  statute  applies  to  a  question  of  practice  only.  It  is  a 
remedial  statute,  and  was  intended  to  apply  to  cases  then 
pending  as  well  as  to  those  thereafter  to  be  commenoed. 
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There  is  no  discussion  of  the  other  questions  raised  required 
for  a  proper  disposition  of  the  case. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 


BAnwATs.  — KonoB  ow  Pbivatb  Bulbs  Aia>  Rboulation8  of  oompMiy 
preteribing  duty  and  power  of  employee  miut  be  broagbt  home  to  knowledge 
«f  persons  before  tbey  can  be  affected  thereby:  Lake  Shore  ete.  Ry  Cb.  t. 
Bromn,  123  111.  162;  6  Am.  81  Bep.  510. 

Railwat  Cokpaht  holding  ont  agent  as  oompetent  and  fit  to  be  trosted 
warrants  good  conduct  in  scope  of  agency,  and  is  liable  for  injury  resulting 
from  misconduct  or  negligence  of  agent:  Pemuylvania  S,  S,  Co,  y.  AtpeU,  23 
Fla.  St.  147;  62  Am.  Dea  823;  Ifeio  OrUame  etc  B.  B.  Co,  t.  AWmttan,  38 
Mlas.  242;  76  Am.  Dec.  08. 

DAMAon  HAT  BB  Rboovbbbd  iob  Ezpitlsioh  from  train»  when  riding 
under  directions  and  representatioDs  of  ticket-agents  Mmrdack  t.  BotUm  He» 
BTp  Co.,  137  Mass.  293;  60  Am.  Bep.  307;  8<mih  and  North  tie.  B^pr.  Hi^^atm^ 
76  Ala.  492;  52  Am.  Bep.  849. 
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[64  xicRxeAH,  en.] 

Obqcdval  Law. — Objbov  of  AssiamcBiiTS  ow  Ekbob  u  to  Porar  our 
SPBazfiOALLT  what  is  relied  upon  as  error,  and  this  is  accomplished  by 
an  assignment  which,  in  terms,  assigns  error  upon  the  refusal  to  give 
each  and  every  one  of  defendant*s  requests  to  charge. 

AssiONMXNT  aw  Error  Which  is  Too  Gxnxral  cannot  be  considered. 

Whbrb  TnrnuoNT  in  Criminal  Prosboution  tor  SsDuonoN  Shows  No 
Othbr  Inducement  or  motive  than  a  promise  of  marriage,  except  it 
might  be  the  mutual  desire  of  the  parties,  to  whidh  the  court  called  the 
jury's  attention,  charging  that  if  such  was  the  motive  the  respondent 
was  not  guilty,  a  request  to  instruct  the  jury  that,  if  they  find  from  the 
evidence  that  there  was  any  other  inducement  or  motive  which  led  the 
prosecutrix  to  submit  herself  to  the  respondent  except  the  promise  of 
marriage,  they  should  find  him  not  guilty,  is  properly  refused. 

QfTENSE  OT  Seduction  Created  and  Punibhablb  bt  Michigan  Statute 
IS  Committed  if  the  man  has  carnal  interoourse  to  which  the  woman 
assented,  if  such  assent  was  obtained  by  a  promise  of  marriage  made  by 
the  man  at  the  time,  and  to  which  without  such  promise  she  would  not  . 
have  yielded. 

Act  or  Intercourse  Induced  Sdcplt  bt  Mutual  Desire  of  the  parties 
to  gratify  a  lustful  passion  does  not  constitute  the  crime  of  seduction. 

Obimb  or  Rape  is  not  Embraced  in  That  or  Seducthon,  and  it  would  be 
improper,  in  a  trial  for  seduction,  to  instruct  the  jury  upon  the  law  rela- 
tive to  the  former  crime.  But  tho  judge  should  instruct  the  jury,  in  a 
trial  for  seduction,  that  if  the  prosecutrix  did  not  assent  to  the  act  of 
intercourse,  tho  offense  was  not  committed. 

Iv  Criminal  Prosbcution  roR  Seduction,  Wbioht  or  Evidbnob  and 
GBBmr  TO  be  Given  to  testimony  of  the  prosecutrix  are  questions  ez- 
elnsively  for  the  jury,  and  it  is  error  for  the  court  to  chaige  that  they 
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■honld  ooQsider  any  f  aoti  testified  to  by  her  as  established  simply  tw* 

eanse  she  had  testified  to  them,  and  had  not  been  oontradicted. 
It  a  DuTT  ow  Tbial  Jxtdok  in  Crimikal  Cask  to  Instbuct  Jury  in  Riv- 

XBENOS  to  the  presumptions  of  law  applicable  to  the  case  before  them. 

distingaishing  those  which  are  conclusive  from  those  which  are  dispofe* 

ablo. 
PmisnMFTioir  or  Invooxnos  is  P&bsxmt  is  Evbrt  CROOirAL   Came,  and 

the  jury  should  be  instruoted  to  that  effect,  and  that  snob  prssniaptian 

stands  good  until  overcome  by  evidenoe  which  conTinoes  them  beyond  a 

reasonable  doubt  that  the  respondent  is  guilty. 

Oruiekshank  and  Orier^  for  the  respondent. 
Mo9e9  Taggartj  attomey-generalj  for  the  people. 

Champun,  J.  Respondent  was  convicted  of  the  crime  of 
seduction.  Bnt  one  act  was  charged  or  claimed  to  have  bem 
committed,  and  that  the  prosecutrix  swore  was  under  a  prom- 
ise of  marriage.  No  attempt  was  made  to  show  thai  she  was 
not  a  woman  of  previous  chaste  character.  On  her  direct 
and  cross-examination,  she  testified  to  the  use  of  considerable 
force  by  respondent  before  he  accomplished  his  purpose,  and 
said  she  would  not  have  consented  if  she  could  have  pre- 
vented it.  Her  testimony  given  on  cross-examination  before 
the  justice,  signed  by  her,  was  produced  and  identified  by 
her,  and  was  introduced  and  read  to  the  jury,  as  follows: 
^I  did  not  consent  to  his  doing  that  to  me,  and  would  not, 
only  he  held  me  so  tight  I  could  not  help  it.  I  would  not 
have  said  anything  about  this  matter,  or  made  Peter  any 
trouble,  only  I  found  I  was  in  a  family  way.  If  it  had  not 
been  for  that,  I  would  have  let  him  gone  where  he  liked." 

The  counsel  for  defendant  requested  the  circuit  judge,  in 
writing,  to  charge  and  instruct  the  jury  as  follows:  — 

''  1.  If  the  jury  find,  from  the  evidence,  that  there  was  any 
other  inducement  or  motive  which  induced  or  led  the  proee- 
cutrix  to  submit  herself  to  the  defendant,  except  the  promise 
of  marriage,  then  the  jury  cannot  convict  the  defendant  of 
seduction. 

"2.  To  convict  the  defendant  of  seduction,  the  jury  most 
find  two  facts,  viz.:  1.  That  the  prosecutrix  consented  to  the 
act  of  copulation  with  the  defendant  freely  and  willingly; 
2.  That  she  was  induced  to  thus  consent  by  reason  of  a  prom- 
ise of  marriage  made  by  defendant  prior  to  the  act  of  con- 
nection. 

'*  3.  If  you  find,  fix>m  the  evidence,  that  she  submitted  to  the 
act  of  connection  unmllingly,  or  through  force  or  fear  of  de- 
fendant, the  jury  cannot  convict  the  defendant  of  seduction. 
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"4.  If  the  jury  find,  from  the  evidence,  that  the  prosecutrix 
submitted  herself  to  the  defendant  partly  because  of  a  prom- 
ise of  marriage,  and  partly  through  force  or  fear  of  defendant, 
then  the  jury  cannot  convict  the  defendant  of  seduction. 

"5.  The  jury  must  find,  from  the  evidence,  before  they  can 
convict  the  defendant  of  seduction,  that  there  was  a  promise 
of  marriage  between  the  defendant  and  prosecutrix,  made 
prior  to  the  act  of  connection,  and  that  said  promise  was  un- 
derstood and  relied  upon  by  her,  and  that  she  yielded  to  the 
act  with  defendant  because  of  said  promise,  and  did  so  freely 
and  with  full  consent. 

"6.  If  the  jury  find,  from  the  evidence,  that  the  prosecutrix 
would  not  have  submitted  herself  to  have  connection  with  de- 
fendant on  the  sixteenth  day  of  November,  1884,  without  the 
force  used  by  defendant,  as  testified  to  by  her,  then  the  jury 
cannot  convict  the  defendant  of  seduction. 

''  7.  If  the  jury  find,  from  the  evidence,  thbt  the  act  was  done 
against  the  will  and  wishes  of  the  prosecutrix,  then  the  jury 
cannot  convict. 

"8.  In  order  to  convict  the  defendant  of  seduction,  the 
jury  must  find,  from  the  evidence,  a  promise  of  marriage  made 
by  the  defendant  to  the  prosecutrix,  and  in  consideration  of 
Buch  promise  she  freely  and  willingly  consented  to  have  con- 
nection. 

"9.  If  the  prosecutrix  was  compelled  by  force  or  fear  of 
defendant,  in  whole  or  in  part,  to  submit  to  the  act  of  con- 
nection, then  the  act  would  not  be  seduction,  and  the  jury 
cannot  convict." 

The  circuit  judge  declined  to  so  instruct  the  jury,  and  on 
his  own  motion  charged  and  instructed  them  as  follows:  — 

"Gentlemen  of  the  jury:  This  action  is  brought  by  the  people 
against  the  defendant  under  the  provisions  of  the  statute  which 
provides  for  the  punishment  of  any  man  who  shall  seduce  or 
debauch  an  unmarried  woman.  In  this  case,  the  defendant 
is  charged  with  having  seduced  and  debauched  the  complain- 
ing witness,  Nettie  Josephack,  on  the  sixteenth  day  of  Novem- 
ber, 1884,  in  the  township  of  Jordan,  in  this  county.  The 
testimony  on  which  the  people  rest  is  the  testimony  of  the 
oomplaining  witness.  Her  testimony  stands  before  you  un- 
oontiadicted  by  any  other  witness  in  the  case.  You,  there- 
fore, have  no  conflict  of  testimony  to  reconcile,  except  it  be 
oonflicting  statements  of  the  complaining  witness.  The  fact 
tiiai  the  complaining  witness  and  the  defendant  had  sexual 
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intercourse  on  that  day,  in  that  township,  is  not  disputed; 
and  you  may  take  that  fact  as  established  in  examining  this 
case.  The  question  for  you  to  determine  then  is,  What  were 
the  inducements  that  led  to  this  sexual  intercourse?  They 
may  be,  or  they  may  have  been,  occasioned  in  three  ways: — 

'*  1.  It  may  have  been  from  the  mutual  desire  of  the  parties, 
without  undue  influence  of  either,  to  gratify  their  pasdona. 
In  that  case,  if  you  should  find  such  was  the  case,  then  yoor 
verdict  will  be,  *  Not  guilty.' 

*'  2.  It  may  have  been  by  the  seductive  influence  of  the  de- 
fendant. But  the  complaining  witness  has  testified  to  no  acts 
in  that  line  except  the  promise  of  marriage.  Therefore,  in 
order  to  convict  this  defendant  of  the  ofiense  here  charged, 
under  the  testimony  before  you,  you  will  have  to  find  that  the 
inducement  which  led  to  her  submitting  her  person  to  the  car* 
nal  intercourse  of  the  defendant  was  the  fact  that  he,  for  that 
reason,  promised  to  marry  her.  If  you  find  that  that  was  the 
reason  of  her  submitting  to  his  embrace,  then  your  verdiet 
will  be,  *  Guilty.' 

^'  8.  If  you  should  find,  from  the  testimony  in  the  case,  that 
she  gave  no  consent  whatever,  that  the  intercourse  was  db* 
tained  by  force  and  compulsion, — such  an  obtaining  of  carnal 
intercourse  with  a  woman  is  rape,  and  it  is  a  higher  crime 
than  the  one  you  are  brought  here  to  consider.  It  would  be 
against  public  policy  to  allow  a  prosecuting  officer  to  bring 
a  charge  of  seduction  where  the  crime  was  rape,  because,  if  the 
law  allowed  him  to  do  so,  he  might  allow  parties  to  escape 
with  a  light  punishment,  where  state's  prison  for  a  long  term 
of  years  was  the  punishment  that  should  be  meted  out  for  that 
offense. 

"  The  crime  of  rape  consists  of,  or  is  defined  by  Bouvier  to 
be,  'A  carnal  knowledge  of  a  woman  by  a  man,  forcibly  and 
unlawfully,  against  her  will.'  Therefore,  to  find  that  this  man 
committed  a  rape  on  this  woman,  you  will  have  to  fin<l  that 
he  committed  that  *  forcibly  and  unlawfully,  and  againi?t  her 
will.'     If  she  consented  to  the  connection,  it  was  not  rape. 

**  Therefore,  gentlemen,  I  think  that  you  will,  in  this  case, 
have  but  two  matters  to  consider.  I  think  you  may  disp^^nae 
with  any  theory  that  this  defendant  committed  the  higher 
crime  of  rape,  under  the  testimony  in  the  case;  and  you  wiH 
be  left  simply  to  determine  whether  it  was  by  the  mutual  con- 
sent of  the  parties,  resulting  from  long  acquaintance,  and  the 
very  intimate  relation  that  existed  between  them,  upon  a  con- 
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tract  of  marriage  before  entered  into,  or  whether  it  was  upon 
a  promiae  at  that  time  of  a  future  marriage  on  condition  that 
ahe  would  submit  to  his  embraces.  If  you  find  the  former, 
he  is  not  guilty;  if  you  find  the  latter,  your  verdict  will  be^ 
'  Guilty.' " 

The  errors  assigned  upon  this  record  are  the  following:  — 

'^  1.  The  court  erred  in  refusing  to  grant  the  requests  sub* 
mitted  by  defendant's  counsel,  and  in  refusing  to  instruct  the 
jury  as  stated  in  said  several  requests;  that  the  refusal  of  each 
and  every  one  of  said  defendant's  requests  was  error. 

''  2.  The  charge  of  the  court,  on  his  own  motion,  as  a  whole, 
was  error. 

"  8.  The  court  erred  in  that  part  and  portion  ci  his  charge 
where  he  charges  the  jury  in  relation  to  the  crime  of  rape,  be* 
eause  the  same  is  contrary  to  law,  and  in  this  case,  mislead- 
ing  to  the  jury,  and  contrary  to  the  evidence. 

"  4.  The  court  erred  in  taking  from  the  jury  in  his  charge 
the  consideration  of  the  question  of  rape. 

''  6.  The  court  erred  in  his  charge  wherein  he  instructs  the 
jury  as  follows:  ^T  think  you  may  dispense  ?dth  any  theory 
that  this  defendant  committed  the  higher  crime  of  rape.' 

''  6.  The  court  erred  in  submitting  the  case  to  the  consid« 
eration  of  the  jury  under  the  testimony  in  the  case,  as  the 
evidence  is  not  sufficient  to  support  the  verdict." 

It  is  claimed  that  the  assignment  of  error,  based  upon  the 
refusal  to  give  the  nine  requests  to  charge,  is  too  general  to  be 
considered,  and  particularly  as  some  of  such  requests  were 
given,  and  others  were  improper.  The  object  of  assignments 
of  error  is  to  point  out  specifically  what  is  relied  upon  as 
error.  This  is  accomplished  by  the  first  assignment,  which,  in 
terms,  assigns  error  upon  the  refusal  to  give  each  and  every 
one  of  defendant's  requests.  This  applies  to  each  request 
separately;  and  no  good  reason  is  perceived  for  repeating 
each  request  in  the  assignments,  which  would  only  tend  to 
prolong  the  record  without  lending  any  perspicuity  to  the 
errors  assigned.  The  second  assignment  of  error  is  too  gen- 
eral, and  cannot  be  considered. 

The  first  request  to  charge  was  properly  refused  in  the  form 
In  which  it  was  asked.  The  testimony  showed  no  other  in- 
lucement  or  motive  than  a  promise  of  marriage,  except  it 
oaight  be  the  mutual  desire  of  the  parties;  and  this  the  court 
Milled  the  jury's  attention  to,  and  told  them,  if  they  found 
ihat  the  act  was  done  by  the  mutual  consent  of  the  parties  to 
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gratify  their  passions,  the  respondent  was  not  guilty.  The 
second  request  was  covered  substantially  by  the  charge  as 
given,  as  was  also  the  eighth. 

The  third  and  sixth  requests  were  properly  refused.  The 
respondent  was  on  trial  for  the  offense  created  by  the  statute 
of  seducing  and  debauching  an  unmarried  female.  Under 
this  statute,  the  offense  is  committed  if  the  man  has  carnal 
intercourse  to  which  the  woman  assented,  if  such  assent  was 
obtained  by  a  promise  of  marriage  made  by  the  man  at  the 
time,  and  to  which,  without  such  promise,  she  would  not 
have  yielded:  People  v.  Milispaughj  11  Mich.  278,  282,  283. 
The  offense  consists  in  enticing  the  woman  from  the  path  of 
virtue,  and  obtaining  her  consent  to  the  illicit  intercourse  by 
promises  made  at  the  time.  The  evidence  should  be  such  as 
to  satisfy  the  jury,  beyond  a  reasonable  doubt,  upon  these 
points.  The  promise  and  yielding  her  virtue  in  consequence 
thereof  is  the  gist  of  the  offense.  If  she  resists,  but  finally 
assents  or  yields,  induced  thereto  or  in  reliance  upon  the 
promise  made,  the  offense  is  committed:  Boyce  v.  People^  55 
N.  Y.  644. 

An  act  of  intercourse  induced  simply  by  mutual  desire  of 
the  parties  to  gratify  a  lustful  passion  would  not  constitata 
the  crime  charged  in  the  information.  The  charge  of  seduc- 
tion and  debauchery  implies  that  a  pure  woman  will  resist, 
and  that  the  natural  sentiment  of  virtue  and  of  purity  will 
be  overcome  by  promise  of  marriage  and  other  means,  and 
submission  to  his  desires  finally  obtained  through  such  in- 
ducements. And  it  has  been  held  that,  when  the  fenobale 
submitted  through  a  promise  of  marriage  conditioned  upon 
the  act  resulting  in  pregnancy,  the  crime  was  committed: 
People  V.  Hustis,  32  Hun,  58;  Kenyon  v.  People,  26  N.  Y.  2Q3; 
84  Am.  Dec.  177.  The  requests  last  referred  to  leave  out  of 
consideration  the  concurrent  influence  of  the  promise  of  mar* 
riage  as  a  producing  cause  of  yielding  assent,  or,  to  use  tlie 
language  of  the  request,  in  submitting  to  the  act. 

The  fourth  and  ninth  requests  were  properly  refused.  The 
crime  of  rape  is  not  embraced  in  that  of  seduction;  and  it 
would  be  improper  for  the  judge,  upon  a  trial  for  seduction,  to 
instruct  the  jury  upon  the  law  relative  to  the  crime  of  rape: 
Jieynolde  v.  People,  41  How.  Pr.  179. 

The  judge,  however,  should  charge  that,  if  the  jury  should 
find  that  she  did  not  assent  to  the  act  of  intercourse,  tbe 
offense  was  not  committed.    The  respondent  was  entitled  to 
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have  his  seventh  request  given.  This  request  is  not  covered 
by  the  charge  of  the  court,  which  was  finally  reduced  to  two 
propositions;  namely,  whether  the  act  was  done  by  the  mutual 
consent  of  the  parties,  or  whether  it  was  upon  a  promise  at 
that  time  of  a  future  marriage  on  condition  that  she  would 
submit  to  his  embraces.  He  withdrew  from  the  jury  whether 
she  gave  no  consent  whatever,  and  the  intercourse  was  ob- 
tained by  force  and  compulsion.  For  this  error  assigned,  the 
conviction  must  be  set  aside,  and  a  new  trial  ordered. 

It  may  be  well,  as  there  must  be  a  retrial,  to  point  out  one 
or  two  errors  in  the  charge  not  specifically  assigned  as  error. 

The  attention  of  the  jury  was  called  to  the  fact  that  the 
people  rested  their  testimony  upon  the  testimony  of  the  com- 
plaining witness,  and  that  her  testimony  stood  before  them 
uncontradicted  by  any  other  witness  in  the  case.  He  also 
told  the  jury  that  the  fact  that  the  complaining  witness  and 
the  defendant  had  sexual  intercourse  on  that  day,  in  that 
township,  was  not  disputed;  and  the  jury  might  take  that 
fact  as  established  in  examining  the  case.  This  was  erroneous. 
The  weight  of  the  evidence,  and  the  credit  to  be  given  to 
the  testimony  of  the  complaining  witness,  was  a  question 
exclusively  for  the  jury,  and  it  was  error  for  the  court  to 
charge  the  jury  that  they  should  consider  any  facts  testified  to 
by  her  as  established,  simply  because  she  had  testified  to  them 
and  had  not  been  contradicted.  These  facts  which  he  directed 
the  jury  to  regard  as  established  were  a  part  of  the  res  gestse. 
The  law  presumed  the  respondent  innocent  of  the  crime 
charged  until  such  presumption  was  rebutted  and  overcome 
by  evidence;  and  the  jury  must  weigh  this  presumption 
against  her  testimony,  and  ascertain  what  the  facts  are.  Her 
testimony  may  have  been  of  such  a  character  or  so  contra- 
dictory as  not  to  obtain  any  credit  with  the  jury.  Indeed, 
the  judge  told  the  jury  that  they  had  no  conflict  of  testimony 
to  reconcile  except  it  was  the  conflicting  statements  of  the 
complaining  witness. 

Another  error  in  the  charge  appears.  It  is  the  duty  of  the 
trial  judge,  in  a  criminal  case,  to  instruct  the  jury  in  refer- 
ence to  the  presumptions  of  law  applicable  to  the  case  before 
them,  distinguishing  those  which  are  conclusive  from  those 
which  are  disputable.  The  presumption  of  innocence  is 
present  in  every  criminal  case;  and  he  should  instruct  the 
jury  to  that  eflect,  and  that  it  stands  good  until  overcome  by 
evidence  which  convinces  the  jury,  beyond  a  reasonable  doubt, 


870  People  v.  De  Foee.  [Mich. 

that  the  respondent  is  guilty.  The  charge  of  the  court  entire]/ 
overlooks  this  presumption,  and  nothing  was  said  upon  the 
subject. 

Let  an  order  be  entered  reversing  the  judgment,  and  grant- 
ing respondent  a  new  trial. 

Crime  or  Seduction  as  Defined  in  the  Axebioan  SrAnma.  —  80- 
dnction  aa  a  criminal  offense  is  discnased,  generaUy,  in  a  note  of  ooiiaidenbla 
length  appended  to  the  case  of  8iaU  v,  Carront  18  Iowa,  372;  87  Am.  Deeu 
401,  405-411.  Statutes  defining  the  offense  of  sednotion,  and  proriding  for 
its  punishment)  vary  in  their  phraseology  in  the  difierent  states,  rendering  a 
nnifonn  definition  impracticable.  But  a  number  of  reoent  decisions  bearing 
npon  the  eleuiouts  of  the  offense  will  be  here  given,  in  oonnection  with  the 
principal  case,  and  intended  to  be  supplementary  to  the  note  referred  to 
above. 

In  Alabama,  the  statute  declares  that  "  any  man,  who^  by  meana  of  ieaip> 
tation,  deception,  arts,  flattery,  or  a  promise  of  marriage,  seduces  any  «■- 
married  female  in  this  state,  shaU  be  deemed  guilty  of  a  felony,**  eto.:  AIsl 
Code  1876,  sec.  4188;  Sees.  Acts  1880-81,  p.  48.  The  essential  elements  of 
the  offense  thus  described  by  the  statute  are:  1.  The  woman  most  be  un- 
married; 2.  She  must  be  induced  to  a  surrender  of  her  chastity  by  a  prgniiae 
of  marriage,  or  by  the  arts  or  deception  of  the  man:  WUrnm  v.  State^  73  AIjl 
627.  These  are  two  of  the  elements  of  the  offense  which,  to  authorise  etm- 
viction,  must  be  shown  with  that  measure  of  proof  requisite  in  erimiaal 
cases.  The  promiae  of  marriage,  arts,  or  deceptions,  as  the  caae  nnaj  be^ 
must  sustain  the  relation  to  the  accomplished  purpose  as  cause  to  effest^  or 
the  case  is  not  brought  within  the  statute:  Cam^  v.  Staiet  79  Id.  14;  <%a»- 
sUngham  v.  State,  73  Id.  61. 

Under  the  Arkansas  statute,  the  c^ense  of  seduction  consists  in  knvmg 
illicit  connection  with  an  unmarried  female,  who  yields  to  the  solicitntuMiB 
of  her  seducer  under  the  inducement  of  a  promise  of  marriage,  and  it  may 
be  committed  by  an  infant  upon  an  infant,  if  they  have  reached  the  age  of 
puberty:  Polk  v.  State,  40  Ark.  482;  48  Am.  Rep.  17.  And  sexual  inters 
course  may  be  inferred  from  ciroumstances,  opportunities,  and  the  rela.tiotBs 
and  conduct  of  the  parties:  Potk  v.  State,  40  Ark.  482;  48  Am.  Rep.  17. 
Corroborating  evidence  of  the  promise  of  marriage  ia  required:  Polk  v.  Siate^ 
40  Ark.  482;  and  ao  in  Miasouri:  State  v.  Hill,  91  Mo.  423.  In  the  latter 
state  the  good  reputation  of  the  prosecutrix  is  made  by  the  statute  an  ele- 
ment of  the  offense,  and  it  is  proper  for  the  state  to  prove  that  fact,  ia  mak- 
ing out  its  case:  Stale  v.  Patteretm,  88  Id.  88;  57  Am.  Rep.  374;  State  v.  BiB, 
91  Mo.  423.  The  promise  to  marry  may  be  implied  from  the  language  need, 
and  whether  the  prosecutrix  is  sufficiently  corroborated  is  a  question  for  the 
Jury:  State  v.  Brinkhatu,  34  Minn.  285.  Generally,  in  order  to  establish  a 
charge  of  seduction,  it  must  be  made  to  appear  that  the  intercourse 
complished  by  some  artifice  or  deception;  and  it  ia  held  that  something 
than  a  mero  appeal  to  the  lust  or  passion  of  the  woman  must  be  shown  befoce 
the  law  will  inflict  the  penalty  prescribed  for  that  crime,  or  afford  her  n  leoH 
edy:  Bainl  v.  Boehner,  72  Iowa,  318;  Slate  v.  FUtgeraid,  63  Id.  268;  Ifawm  v. 
BangJiart,  Sap.  Ct.  Iowa,  1888. 

lu  a  prosecution  under  the  Indiana  statute,  for  the  seduetioii,  nnder  a 
promise  of  marriage,  of  a  female  minor,  it  must  be  shown  that  the  t 
course  took  place  subsequent  to  the  promiae  of  marriage,  and  that 
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promiae  was  tho  inducement  to  the  interooarae:  Phffllps  v.  SicUe,  108  IncL 
406. 

The  North  CaroliiiA  atatnte  provides  "  that  any  man  who  shall  seduce  an 
innocent  and  virtnoas  woman  under  promiae  of  marriage  shall  be  guilty  of  a 
crime,"  etc. :  Acts  of  1885,  c.  248.  It  is  held  that  this  statute  plainly  con- 
templates a  seduction  brought  about  by  means  of  a  promiae  of  marriage  in 
the  nature  of  a  deceit;  and  consent,  if  seduction  be  proved,  is  no  defense  te 
an  indictment  under  the  statute  for  seduction  under  promise  of  marriage: 
StcUe  V.  fforton,  100  N.  C.  443;  6  Am.  St.  Rep.  613. 

To  constitute  the  offense  of  seduction  under  the  Texas  statute,  the  female 
must»  at  the  time  of  the  commission  of  the  act,  be  unmarried:  Tex.  Pen. 
Code,  art.  814;  and  if  the  indictment  for  seduction  fails  to  allege  that  the 
female  seduced  was  unmarried,  at  the  time  of  the  commisaion  of  the  aot»  it 
charges  no  offense  against  the  laws  of  that  state:  Mua  r.  Stale,  17  Tex.  App. 
895. 

In  many  of  the  statesi  the  statute  provides  that  the  female  ahaU  be  '*ol 
previona  chaate  character":  See  Kenyon  v.  People,  26  N.  T.  203,  84  Am. 
Deo.  177,  and  note  181,  182,  in  which  the  meaning  of  the  worda  "  preriona 
ehaate  character"  ia  diaonaaed;  aee  also  StcUe  ▼.  Brinkham,  84  Minn.  286; 
8taU  V.  McClintk,  73  Iowa,  663.  And  it  ia  held  that,  under  anch  a  atatnte, 
the  character  of  the  prosecutrix  may  be  impeached  by  proof  of  specific  acts  of 
lewdness:  Ka^on  ▼.  People,  26  N.  Y.  203;  84  Am.  Dec  177;  People  ▼.  Cfhrh,  33 
Mich.  112;  Polk  r.  State,  40  Ark.  482;  48  Am.  Rep.  17.  So  under  the  Mia- 
Bonri  statute,  which  provides  that  the  female  ahall  be  "of  good  repute,"  on 
the  trial  of  an  indictment  for  seduction,  evidence  of  previoua  acta  of  lewdness 
and  unohastity  by  the  complainant  with  other  men  is  admiasible:  State  v. 
Wkeder,  M  Ma  262;  State  v.  Patterson,  88  Id.  88;  57  Am.  Rep.  374;  over- 
rnling  State  v.  Bra$i/leld,  81  Mo.  151;  51  Am.  Rep.  234.  There  is  held  to 
be  no  such  difference  between  the  expreaaiona  "previoua  chaate  character" 
and  "good  repute  "  aa  to  call  for  any  variation  of  the  rules  of  evidence  in 
the  reapect  under  conaideration;  State  v.  Hill,  91  Mo.  423.  On  the  other 
hand,  the  Kanaaa  atatute  uaea  the  worda  "good  repute,"  and  it  ia  held  to  be 
inoompetent  for  the  defendant  on  trial  for  the  offenae  charged  in  the  atatnte 
to  prove  particular  acta  of  nnchastity,  or  apedfic  acta  of  illicit  interconrae, 
by  the  prosecutrix  with  other  peraons:  State  v.  Bryan,  34  Kan.  63.  The 
name  ia  held  under  the  Ohio  atatute,  which  also  employe  the  worda  "  good 
repute  "  in  respect  to  the  female:  Bowers  v.  Stale,  29  Ohio  St.  542.  But  in 
proeeentioua  for  aeduction  under  the  Georgia  statute,  which  provides  that 
"any  person  who,  by  persuasion  and  promise  of  marriage,  or  by  other  false 
and  fraudulent  means,  shall  seduce  a  virtuous  unmarried  female, "  shall  be  pun- 
ished, etc.,  it  is  admissible  to  introduce  in  defense  evidence  which  falls  short 
of  actual  sexual  guilt,  but  which  shows  that  the  prosecutrix  was  corrupt  in 
morals  and  unchaste  in  mind  prior  to  the  offense  charged,  and  therefore  could 
not  have  been  seduced^  corrupted,  or  drawn  aside  from  the  path  of  virtue: 
Wood  V.  State,  48  Qa.  192;  15  Ain.  Rep.  664.  But  evidence  that  the  prose- 
cutrix had  frequently  been  seen  going  home  with  another  man  is  not  a  mate- 
rial drcumstanoe,  even  to  contradict  the  testimony  that  she  had  never  "kept 
company  "with  any  other  man  than  the  defendant:  State  v.  Pay  son,  71  Iowa, 
642. 

The  essential  elements  of  the  offense  of  seduction,  under  the  New  Joraej 
statute,  are:  1.  The  defendant  must  be  a  single  man,  over  the  age  of  eigh- 
teen; 2.  The  female  must  be  a  single  woman;  3.  She  must  be  under  the  age  of 
twenty-one;  4.  She  must  be  of  good  repute  for  chastity;  5.  The  sexual  inter- 
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eonrae  must  have  been  had  nnder  a  promise  of  marriage;  6.  She  must  tiiereby 
become  pregnant;  7.  The  evidence  of  the  female  most  be  corroborated  to  the 
extent  required  in  case  of  indictment  for  perjnry.    The  presence  of  each  and 
■11  of  these  elements  is  necessary  to  oonviction,  and  the  absence  of  any  ona 
of  them  is  fatal  to  the  prosecution:  ZabrisBe  v.  SkUe^  43  N.  J.  L.  640;  39  Am. 
Rep.  610.     It  is  held  that  the  state  mnst  prove  the  good  repnte  of  tiie  prose- 
entrix  affirmatively,  and  that  it  will  not  be  presumed:  ZoftrisBe  v.  8taiey  43 
N.  J.  L.  640;  39  Am.  Bep.  610;  and  see  State  v.  UiO,  91  Mo.  423;  Commom' 
wealth  V.  Whittaker,  131  Mass.  224.    Bat  the  rule  is  otherwise  in  soma  of  the 
states,  and  in  a  prosecution  for  seduction,  the  chaste  character  of  the  prose- 
eutrix  is  presumed  until  assailed  as  a  matter  of  defense,  and  the  burden  off 
proof  is  then  upon  the  defendant:  SttUe  v.  Curran,  51  Iowa,  112;  Siate  t.  M> 
CUnUe,  73  Id.  663.    Direct  and  positive  corroborative  evidence  of  the  pgoaim 
to  marry  is  not  required,  but  simply  such  facts  and  ciroumstanoea  as  fairly 
tend  to  support  the  evidence  of  the  prosecutrix;  and  satisfy  the  jury  that  sha 
is  entitled  to  credit:  State  v.  Brinhhaus,  34  Minn.  285.    Evidence  of  drciim- 
stauces  which  usually  accompany  the  marriage  engagement  has  been  held 
sufficient  to  satisfy  the  statute  as  to  the  corroborating  evidence:  State  ▼.  MSt^ 
91  Mo.  423.    To  corroborate  the  evidence  of  the  proeeoutriz  as  to  the  sedQi^ 
tion,  evidence  of  a  long  courtship  is  competent,  but  not  conduaiTe:  State  v. 
Curran,  61  Iowa,  112;  and  see  Stale  v.  WelU,  48  Id.  671.    The  exact  time  of 
the  seduction  is  never  material  in  a  prosecution  for  the  offense,  and  it  is 
therefore  essential  that  the  prosecutrix  should  be  coiroborated  as  to  tfa« 
day:  StaU  v.  McGlintie,  73  Id.  663.     Upon  the  trial  of  the  defendant  for  ad- 
duction under  promise  of  marriage,  it  is  proper  to  admit  evidence  of  the  fact 
that  a  child  was  born,  to  show  the  fact  of  seduction:  Hauaei^uek  v.  Oomtmtm^ 
wealth,  13  Va.  L.  J.  134  (Va.  Ct.  of  App.).    Nor  is  it  error  to  exhibit  the  chilA 
to  the  jury  to  enable  them  to  trace  resemblance  to  the  alleged  father,  as  eoc^ 
roborative  of  the  fact  of  sexual  connection  between  the  parties,  and  thus  oolj 
to  be  considered  by  the  jury:  State  v.  Horton,  100  N.  C.  443;  6  Am.  St.  Bsfu 
•13,  and  note  618. 

A  woman's  reputation  for  chastity  is  the  general  credit  for  ehaatity  whkh 
she  bears  among  her  neighbors  and  acquaintances;  and  if  the  latter  say  noUi* 
tag  of  her,  or  do  not  question  her  character  for  chastity,  her  repntatifla  ia 
this  regard  should  be  considered  good:  State  v.  Bryan,  84  Kan.  68.  TlMrs- 
iore,  in  a  prosecution  for  seduction,  the  negative  evidence  of  a  witness  "thst 
he  never  heard  anything  against  the  character  of  the  woman  for  chastity^" 
«n  whose  behalf  he  had  been  called,  ia  admissible  upon  the  trial,  whare  tfas 
teputation  of  the  woman  for  chastity  ia  in  question,  and  it  ia  strong  avidsaMS 
af  the  woman's  good  repntei  State  v.  Brpat^,  84  Id.  63;  citing  1  WhartoA  em 
■vidence,  sso.  49;  ChmdoVor.  State,  11  Ohio  Sk  114;  sad  sss  Aolif  ▼.  JCai^  S 
Minn.  407. 
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People  v.  Dow. 

[64  MlCHiaAV,  717.] 

CKmnfAL  Law— EvzDBNOB. — On  Sbpabatx  Trial  of  Onb  ov  Two  Rs- 
8P01IDSNT8  JoDfTLT  Iniobmxd  aoainst  for  biii|;Ur7,  the  testimony  of 
a  witness  to  a  conversation  had  with  the  respondent  not  on  trial,  soon 
after  the  burglary,  in  the  presence  and  hearing  of  his  co-respondent, 
daring  which  boili  the  respondents  gave  the  witness  money  with  which 
to  bny  railway  tickets  to  Eochester,  New  York,  and  in  which  the  re- 
spondent not  on  trial  said  he  did  not  wish  to  buy  the  tickets  for  fear  of 
arrest  as  a  suspicions  character,  is  competent  and  admissible,  the  re- 
spondent on  trial  being  equally  interested  with  the  other  in  the  purchase 
and  use  of  the  tickets. 

OONBTITUTIONAL    PR0VI3I0N   inAT   PaBTT  AoOUSSD  SHALL  HAYS  BlGHT  TO 

BB  GoNmoNTBD  with  the  witnesses  against  him  does  not  apply  to  the 
proof  of  facts  in  their  nature  essentially  and  purely  dooumentary,  and 
which  can  only  be  proved  by  the  original,  or  by  a  copy  offiotally  oerii* 
fied. 

Ih  MiGHiOAif ,  Mabkbt  Rbposts,  and  Rboorss  of  thb  Wbathbr  as  kept 
at  the  asylum  at  ELalamasoo,  are  oompetent  evidence  in  civil  cases. 

Rboord  ELbpt  bt  Oifiobr  in  Charob  of  Sional-ssrviob  Station  is  not 
admissible  in  evidence,  on  a  trial  for  burglary,  to  show  the  condition  of 
tho  weather  on  the  night  in  question,  without  calling  as  a  witness  the 
one  who  made  the  observations  and  the  record,  to  testify  to  their  oor- 
reetn< 


Oeorge  X.  M.  Collier  and  E.  8.  Orecej  for  the  respondent. 
Mo9e8  Taggartf  attorney-general^  for  the  people. 

MoBSB,  J.  The  respondent  was  tried  and  convictedi  in  the 
recorder's  court  of  the  city  of  Detroit,  of  burglary. 

On  the  night  of  the  26th  of  April,  1886,  about  three  o'clock 
in  the  morning,  the  house  of  John  B.  Moloney,  in  the  city  of 
Detroit,  was  broken  into  and  entered,  and  several  articles 
stolen  therefrom,  among  them  a  gold  watch  and  chain. 

The  evidence  against  the  respondent  tended  to  show  him 
in  company  with  Thomas  Powers  that  evening  and  early  next 
morning,  and  with  him  at  one  place  where  Powers  attempted 
to  dispose  of  the  watch  stolen  from  Moloney's  residence,  and 
also  at  one  Rosenberg's,  where  Powers  sold  the  watch. 

Greorge  Marrow  testified  that  he  met  Powers  and  Dow  on 
Woodward  Avenue,  and  went  to  a  saloon,  where  Powers  asked 
him  to  buy  a  couple  of  tickets  to  Rochester,  New  York,  in  the 
presence  of  Dow,  and  said  that  he  did  not  want  to  go  down 
town  because  he  was  afraid  he  would  be  arrested;  that  he 
had  been  arrested  in  Detroit  once  before,  and  was  afraid  he 
would  be  arrested  again  as  a  suspicious  character,  but  they 
could  n't  do  anything  with  him  but  hold  him  for  a  couple  of 
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days,  and  he  wanted  to  buy  the  tickets  for  that  week.  Both 
the  respondents  gave  him  money,  fifteen  dollars  in  all,  and 
Marrow  took  it,  and  went  and  purchased  the  tickets.  Met 
Powers  and  Dow  at  a  saloon  afterwards,  where  arrangement 
had  been  made  to  meet,  and  gave  them  the  tickets. 

This  testimony  as  to  what  Powers  said  was  objected  to  ai 
incompetent  as  against  Dow,  who  was  having  a  separate  trial 
The  evidence  was  comi>etent.  The  occurrence  was  soon  after 
the  burglary,  and  Dow  seems  to  have  been  equally  interested 
with  Powers  in  the  purchase  of  these  tickets,  and  the  use  of 
them.  He  was  arrested  at  Rochester.  The  conversatioa  was 
in  his  presence  and  hearing,  and  therefore  admissible. 

The  main  objection  and  exception  relates  to  the  admission 
in  evidence  of  the  official  record  of  the  weather,  as  kept  in  the 
office  of  N.  B.  Conger,  signal  officer  in  charge  of  the  signal 
service  station  at  Detroit. 

Mr.  Conger  was  ofifered  as  a  witness,  and  testified  that  he 
kept  a  record  of  the  weather  in  his  office,  and  had  the  ofi&cial 
record  with  him.  He  was  then  asked  to  state  the  condition 
of  the  weather  on  the  evening  of  April  26,  referring  to  such 
record.  It  was  objected  to  as  incompetent.  Objection  over- 
ruled. He  then  testified  it  was  not  in  his  handwriting,  but 
was  taken  under  his  supervision.  The  fact  of  the  record  not 
being  in  the  handwriting  of  the  witness  was  then  made  the 
basis  of  another  objection  to  its  reception  in  evidence.  The 
court,  after  some  hesitation,  allowed  the  record  to  be  put  in 
evidence. 

On  cross-examination,  it  appeared  that  the  witness  left  the 
signal  office  at  six  o'clock  in  the  evening,  and  did  not  return 
until  the  next  morning.  When  he  went  away,  he  left  his  as- 
sistant, Mr.  Baldwin,  in  charge  of  the  office.  Did  not  know  of 
his  own  knowledge  that  Baldwin  or  the  other  assistant  re- 
mained in  the  office  all  night,  but  supposed  one  of  them  did. 
According  to  this  record,  the  night  of  the  26th  rain  commenced, 
by  meridian  time,  at  7:10,  p.  m.,  and  ended  at  9:30,  p.  u.,  and 
then  commenced  again  at  9:51,  p.  M.,  and  stopped  at  11:45. 
p.  M.  On  the  27th,  beginning  at  seven,  a.  m.,  the  weather 
was  clear.  No  observations  were  taken  after  11:45,  p.  m.  This 
evidence  was  introduced  in  rebuttal  of  the  evidence  in  regard 
to  rain  by  the  witnesses  for  the  defense,  whose  testimony 
tended  to  show  an  alibi.  The  following  questions  were  put  to 
Conger  on  cross-examination: — 

^'Q.   Can  you  swear,  of  your  own  knowledge,  that  your 
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mssifltants  took  these  obBervations  on  the  night  in  question? 
A.  Yes,  sir. 

^^Q.  Of  your  own  knowledge?  A.  Yes,  sir;  I  didn't  see 
ihem,  of  course.  The  observations  are  in  their  handwriting 
here  in  this  original  record." 

The  counsel  for  the  respondent  argues  that  this  record,  not 
being  made  by  the  witness  himself,  and  the  persons  who  made 
it  not  being  sworn,  and  there  being  no  certainty  that  they  went 
outside  of  the  office  and  took  the  observations  recorded  by  them, 
18  not  admissible  in  a  criminal  cause.  He  contends  that  the 
admission  of  such  record  is  in  violation  of  the  constitutional 
provision  that  the  accused  shall  have  the  right  to  be  confronted 
with  the  witnesses  against  him.  We  have  heretofore  held  that 
this  provision  does  not  apply  to  the  proof  of  facts  in  their  na- 
ture essentiaUy  and  purely  documentary,  and  which  can  only 
be  proved  by  the  original,  or  by  a  copy  officially  certilSed: 
Peopb  V.  JoneSf  24  Mich.  225.  But  that  is  not  this  case.  This 
court  has  also  held  that  market  reports,  and  the  records  of 
the  weather  as  kept  at  the  asylum  at  Kalamazoo,  were  prop- 
erly admitted  in  civil  cases:  8i89<m  v.  Cleveland  etc.  R.  R.  Co.f 
14  Id.  489,  497;  90  Am.  Dec.  252;  De  Armond  v.  Neasmith, 
82  Mich.  231,  238;  Cleveland  etc,  R.  R.  Co,  v.  Perkins,  17  Id. 
296. 

The  record  of  the  weather  in  this  case  was  not  one  made  by 
the  witness,  or  one  that  he  knew  certainly  to  have  been  accu- 
rately made  in  accordance  with  the  actual  state  of  the  weather. 
It  seems  to  me  that  the  presumption  in  favor  of  the  correct- 
ness of  this  record,  because  it  is  an  official  one,  if  such  pre- 
sumption can  be  said  to  exist  under  the  circumstances  shown 
as  to  the  manner  of  the  observations  being  taken  and  the 
record  being  kept,  cannot  be  used  against  the  respondent  in  a 
criminal  case.  It  was  a  vital  question  upon  the  trial  whether 
the  testimony  looking  towards  an  alibi  was  true  or  not,  and 
the  condition  of  the  weather  that  evening  was  important  in 
aiding  the  jury  in  their  determination  of  that  question. 

If  Conger  had  made  the  record  himself,  or  taken  the  ob- 
servations himself,  the  evidence  would  have  been  competent; 
but  the  respondent  was  entitled  to  have  the  testimony  of  Bald- 
win, or  the  assistant  who  took  the  observations  and  made  the 
record  of  the  same,  and  to  be  confronted  with  such  witness. 
As  it  was,  the  presumption  arising  from  its  being  an  official 
record  only  saved  it  from  being  hearsay  testimony.  This 
official  statement  or  record  of  the  weather,  though  required  to 
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be  kept,  and  therefore  an  official  document,  is  not,  however,  a 
record  of  facts  which  can  only  be  proved  by  the  original,  or  a 
properly  certified  copy.  The  facts  therein  stated  are  facts 
open  to  the  observation  of  anybody,  and  capable  of  being  es- 
tablished satisfactorily  by  oral  testimony,  or  minutes  kept  by 
a  private  person,  if  such  minutes  refresh  his  recollection. 

The  record  ought  not  to  have  been  introduced  in  evidence 
without  the  presence  of  the  man  who  made  the  observations 
and  the  record  on  the  stand,  so  that  the  accuracy  of  such 
record  could  have  been  inquired  into. 

For  this  error,  the  judgment  must  be  reversed,  and  a  new 
trial  granted. 

EviDKNCx  —  AoooMTUGis.  —  WhoQ  tommoD.  dengn  betwaen  two  defead- 
ftnta  IB  first  proved,  declarations  of  either  in  relation  to  their  joint  ondertak* 
ing  are  admissible  against  both:  CommomeeaUh  v.  Thmmt  8  Gray,  S75;  69 
Am.  Dec.  248.  Confessions  or  declarations  of  aocomplioe  made  after  oon- 
mission  of  offense  are  evidence  against  himself  alone,  unless  made  in  tlie 
presence  of  his  partner  in  crime:  Hunter  v.  CwnmonweaUhf  7  Grattu  641;  M 
Am.  Dea  121.  Admissions  of  co-defendant  having  joint  interest  in  a  snit 
are  evidence  against  aU:  Hunt  v.  BoUnaon,  13  Mo.  82;  63  Am.  Deo.  134. 
see  Trimble  v.  Turner,  13  Smedes  &  M.  348;  63  Am.  Deo.  90;  StavaO  t. 
men^  etc  Bank,  8  Smedes  ft  ML  806;  47  Am.  Dec  86;  StaU  T.  Bcper^  19 
S93;  83  Am.  Deo.  66S. 


Kelly  v.  Michigan  Gbntbal  Kailboad  Comfajsti. 

r66  ICXCHIOAK,  188.] 

KiOLiouToa  IB  a  Law  a  Rblativh  Tkbm,  and  implies  the  noa-obeerraiioAal 
or  omission  to  perform  a  dnty  which  is  prescribed  by  law,  or  it  ariasa 
from  the  sitnatioa  of  the  parties  and  circumstances  snrroiindiiig  tha 
transaction. 

Railroads. — Staxino  ov  Cabs  Acboss  Hiohwat  in  thb  Railroad  Coh* 
pant's  Yard  is  not  an  Unlawful  Act,  nor  is  it  negligence  per  se. 

Railroad — BLioRWAT-OROflSiNos.  — Right  of  public  in  a  highway  croaaing 
a  railroad  is  simply  a  right  of  passage  across  the  railroad.  The  highway- 
crossing  is  for  the  purpose  of  passage  from  one  side  of  the  railroad  to 
the  other,  and  any  other  use  thereof,  whether  between  the  tracka  or 
between  the  rails,  is  unwarranted. 

XunPAflsxR  ON  Railroad  Track.  —  One  entering  upon  or  traveling  along 
the  right  of  way  of  a  railroad  company  is  a  trespasser,  and  doea  not  oeaaa 
to  be  such  when  he  has  reached  a  point  where  such  right  of  way  is  inter- 
sected by  a  public  street;  and  the  company  owes  him  no  higher  oars  or 
duty  at  such  intersection  than  at  other  points  along  its  railroad.  Ha 
therefore  cannot  recover  for  injuries  sustained  at  each  intersection 
m  ear  which  is  being  staked  along  the  track  in  mch  ri^t  of  way. 
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Case  to  recover  compensation  for  injuries  sustained  by  the 
plaintiff. 

Henry  Su89d  and  Ashley  Pond,  for  the  appellant. 
E.  T.  Wood  and  Levi  T.  Oriffin,  for  the  plaintiff. 

Champlin,  J.  On  the  twenty-seventh  day  of  December, 
1881,  plaintiff  was  in  the  employ  of  the  Detroit  Car  Wheel 
Company,  whose  shops  are  situated  near  to  the  western  limits 
of  Detroit,  and  adjoining  the  railroad  tracks  of  defendant. 
There  are  not  less  than  six  railroad  tracks  between  the  car- 
wheel  company's  shops  and  the  depot  of  the  defendant  com- 
pany in  the  city,  and  at  some  points  a  great  many  more. 
There  are  manufacturing  institutions  located  along  defend- 
ant's right  of  way  on  either  side,  and  spur-tracks  leading 
thereto,  all  making  up  the  necessary  terminal,  transfer,  and 
local  yard  of  the  defendant  in  the  city  of  Detroit. 

Vinewood  Avenue  is  a  public  street,  laid  out  and  opened 
across  defendant's  right  of  way,  and  runs  nearly  north  and 
south,  and  is  several  rods  east  of  the  Detroit  Car  Wheel  Com- 
pany's shops.  There  are  also  other  streets  crossing  defend- 
ant's right  of  way.  Laborers  who  work  at  the  different  man- 
ufactories have  been  in  the  habit  of  entering  upon  defendant's 
right  of  way,  and  traveling  thereon  to  and  from  their  places 
of  work,  but  not  with  defendant's  consent.  Defendant  caused 
to  be  erected  signs  at  each  street-crossing,  with  a  notice  con- 
taining these  words:  — 

''  No  thoroughfare.  The  public  are  warned  against  walking 
on  these  tracks." 

Plaintiff  testilSed:  '*  I  knew  that  an  effort  had  been  made  to 
stop  people  from  walking  on  the  tracks.  I  was  told  that  at 
one  time  they  put  people  on  crossings  to  stop  people  from 
walking  on  the  tracks.  I  don't  know  that  they  put  up  these 
signs  after  that,  but  I  have  seen  them  since.  Up  to  that  time 
I  had  not  seen  them. 

*'Q.  You  knew  that  these  men  were  put  upon  these  cross- 
ings to  keep  people  from  walking  up  and  down  those  tracks? 
That  was  what  they  were  there  for,  as  you  have  heard,  was  it 
not?    A.  Yes,  sir;  they  had  to  warn  people. 

"Q.  What  you  were  told  was  this:  that  they  put  men 
there  to  stop  people  from  walking  up  and  down  and  along  the 
tracks,  was  it  not  ?  A.  Well,  I  was  told  that  they  were  there 
to  stop  people  from  walking  on  the  tracks,  and  to  see  that 
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people  would  cross  there  safely;  and,  if  they  could  not  stop 
them,  they  let  them  go, — let  them  take  their  chance." 

Plaintiff  was  familiar  with  the  premises,  and  knew  that 
they  were  used  by  defendant  as  a  yard  for  switching  can; 
that  the  switching-engines  passed  frequently,  changing  and 
moving  cars,  and  that  through-trains  passed  over  the  tracks, 
and  that  a  person  walking  upon  the  tracks  or  between  was 
liable  to  meet  or  be  overtaken  by  an  engine  or  train  at  any 
moment  He  also  had  seen  the  defendant  company,  in  mov- 
ing cars,  use  what  is  called  a  '^  stake,"  and  knew  that  in  dcnng 
business  they  pursued  that  method  of  handling  cars. 

On  the  27th  of  December,  1881,  the  plaintiff  started  from 
his  house,  which  was  south  of  the  railroad,  to  go  to  his  work. 
It  was  about  six  o'clock  in  the  morning,  and  still  dark.  In 
doing  BO  he  went  upon  the  defendant's  right  of  way  at  a  point 
about  a  mile  east  of  the  shops  where  he  worked,  and  started 
to  walk  out  between  the  railroad  tracks.  He  walked  west  a 
distance  of  a  quarter  to  half  a  mile;  and,  when  at  the  cross- 
ing of  Vinewood  Avenue,  he  was  struck  by  a  stake  extending 
from  an  engine  approaching  him  on  the  track  south  of  him 
to  some  freight-cars  on  the  track  north  of  him,  which  wero 
being  staked  east,  and  was  knocked  down  and  very  severely 
and  permanently  injured.  He  saw  the  engine  and  cars  ap- 
proaching him,  but  did  not  see  the  stake,  and  attempted  to 
pass  between,  and  met  with  the  accident,  as  before  stated. 
He  was  not  using  Vinewood  Avenue  as  a  highway,  nor  was  he 
traveling  along  it,  but  he  intended  to  keep  on  upon  the  de- 
fendant's right  of  way  to  the  shops  where  he  was  employed. 
His  meeting  the  engine  at  that  particular  point  was  a  mere 
coincidence. 

The  court  instructed  the  jury  that  upon  these  facts,  in  the 
absence  of  contributory  negligence,  the  plaintiff  was  entitled 
to  recover;  that  staking  cars  across  a  public  highway  was 
illegal,  and  rendered  the  defendant  liable  for  any  injury  occa- 
sioned thereby  within  the  limits  of  such  highway-crossing, 
and  it  was  of  no  consequence  whether  the  person  injured  was 
using  the  highway  for  the  purpose  of  travel,  or  was  traveling 
along  the  defendant's  right  of  way  without  any  intention  to 
use  the  highway  as  such.  He  also  instructed  the  jury  that, 
if  the  accident  happened  without  the  limits  of  the  street,  the 
plaintiff  could  not  recover. 

I  cannot  accede  to  the  views  expressed  in  the  charge  of  the 
learned  judge.     If  the  defendant  would  not  be  liable  if  the 
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accident  happened  outside  the  limits  of  the  higbway-croBsing, 
it  must  be  because  either  that  there  was  no  negligence  on  the 
part  of  the  defendant,  or  if  negligent,  the  plaintiff  was  a  tres- 
passer, and  defendant  owed  him  no  duty,  unless  it  was  aware 
of  his  presence  there,  and  could,  by  the  exercise  of  care,  avoid 
injuring  him.  But  how  does  the  railroad  company  become 
guilty  of  negligence  the  moment  it  crosses  the  line  of  the 
highway?  It  must  be,  if  at  all,  because  some  new  or  different 
duty  obtains  from  that  which  rested  upon  it  before. 

Negligence  in  law  is  a  relative  term,  and  implies  the  non- 
observance  of  or  omission  to  perform  a  duty  which  is  pre- 
scribed by  law,  or  it  arises  from  the  situation  of  the  parties 
and  circumstances  surrounding  a  transaction.  There  is  no 
provision  of  law  forbidding  the  staking  of  cars  across  high- 
ways in  a  railroad  company's  yard,  or  elsewhere.  If  a  duty 
arises  the  non-observance  of  which  would  be  negligence  in 
defendant  to  stake  cars  across  Vinewood  Avenue,  it  must 
spring  from  the  situation  of  the  parties  and  the  circumstances 
of  the  case.  What  are  these?  The  railroad  company  is  the 
owner  of  its  right  of  way,  and  has  the  right  of  passage  and  of 
use,  in  the  ordinary  manner,  of  its  tracks  at  highway-cross- 
ings. Likewise  do  the  public  have  a  right  of  way  and  of 
passage  across  the  railroad  track  to  be  used  and  enjoyed  in 
the  ordinary  manner.  These  rights  are,  in  a  sense,  reciprocal, 
and  must  be  exercised  with  a  due  regard  to  the  rights  of  each 
other. 

The  right  of  the  public  in  a  highway  crossing  a  railroad  is 
simply  a  right  of  passage  across  the  railroad.  The  public, 
and  no  individual  thereof,  have  the  right  to  commit  a  trespass 
upon  the  railroad  company's  property  within  the  limits  of 
the  highway-crossing.  He  cannot  interfere  with  the  rails  or 
grounds,  or  obstruct  the  tracks,  simply  because  it  is  in  the 
highway,  without  committing  a  trespass.  The  highway-cross- 
ing is  for  the  purpose  of  passage  from  one  side  of  the  railroad 
to  the  other,  and  any  other  use  thereof,  whether  between  the 
tracks  or  between  the  rails,  is  unwarranted.  The  right  of  way 
and  of  use,  when  not  used  or  required  for  the  purpose  of  pass- 
age across  the  railroad,  belongs  to  the  railroad  company,  and 
may  be  used  by  it  in  the  same  manner  as  if  no  street-crossing 
was  there. 

It  is  not,  therefore,  strictly  accurate  to  say  of  the  plaintiff 
in  this  case  that,  "  So  long  as  he  was  on  the  street,  he  as- 
sumed only  the  risks  which  belonged  to  that  place,  notwitb- 
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standing  his  design  to  proceed  to  a  place  which  he  would 
enter  at  his  peril.'* 

The  plaintiff  was  not  using  the  highway  in  the  ordinary 
manner.  He  was  not  traveling  along  Vinewood  Avenue,  ma 
using  the  avenue  for  the  purpose  of  crossing  the  company's 
right  of  way.  He  committed  a  technical  trespass  when  he 
entered  upon  the  defendant's  right  of  way,  and  he  continued 
such  trespass  from  the  time  he  entered  upon  it  until  he  left 
it.  It  was  one  continuous  act.  Its  nature  is  determined 
by  the  purpose  which  he  says  he  had,  —  to  travel  over  de- 
fendant's right  of  way  until  he  reached  the  shops  where  he 
was  employed.  He  was  in  the  execution  of  this  purpose,  and 
upon  defendant's  right  of  way,  when  he  was  injured.  He  had 
no  lawful  right  there,  under  the  circumstances,  any  more  than 
he  would  have  had  if  he  had  been  injured  in  the  act  of  bur- 
glarizing a  freight-car  which  had  been  left  in  the  highway. 
I  think  the  error  of  the  trial  judge  was  in  holding  that  plain- 
tiff was  lawfully  there,  and  in  applying  the  principles  to  his 
case  which  would  have  been  proper  in  the  case  of  one  in  the 
lawful  use  of  a  highway  crossing  a  railroad. 

I  think  he  also  erred  in  holding  that  staking  cars  acraaa  a 
public  highway  was  an  unlawful  act,  and  negligence  per  as. 
I  think  the  railroad  company  owed  no  greater  or  different 
duty  to  plaintiff,  under  the  circumstances,  than  it  would  had 
he  been  injured  upon  defendant's  grounds  west  of  the  high- 
way. 

The  judgment  must  be  reversed,  and  a  new  trial  awarded. 


Sherwood,  J.,  diasented  from  the  opinion  of  the  court,  phtcing  hia  gnmod 
of  dissent  npon  the  position  that  the  plaintiff  in  traveling  across  the  highwaj 
was  using  the  avenue  as  a  highway,  and  was  not  in  any  sense  a  trespaaser; 
that  it  was  as  much  the  privilege  of  the  citizen  in  using  the  highway  in  croa»- 
ing  it  as  it  is  his  right  to  travel  its  length;  and  that  the  plaintiff's  right  to 
use  the  avenue  was  not  in  any  way  limited  or  impaired  by  what  might  have 
been  his  intention  when  he  left  the  highway.  The  plaintiff,  he  said,  did  doI 
do  anything  while  on  the  avenue  except  to  attempt  to  walk  across  it,  and  his 
right  to  cross  it  was  as  well  secured  and  defined  as  was  that  of  the  defend- 
ant; that  the  defendant  had  no  right  whatever  to  interfere  with  the  plain- 
tiff 8  use  of  it  for  that  purpose  in  an  improper  and  unreasonable  manner. 
The  closing  portion  of  his  dissenting  opinion  is  as  follows:  "  I  do  not  concede 
the  doctrine  that  the  only  right  the  public  has  in  a  highway  whens  it  n 
crossed  by  a  railroad  is  the  simple  right  to  cross  over  such  railroad  wiivn  aa 
opx)ortunity  is  afforded  by  the  company  so  to  do;  but,  on  the  contrary,  I  iu- 
derstand  the  public  has  all  the  rights  that  can  be  acquired  in  the  laud  of  aa 
individual  for  the  purposes  of  travel  when  it  establishes  a  highway,  and  a 
railroad  in  securing  the  right  to  cross  such  highway  obtains  no  more  thaa 
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the  right  to  pass  orer  it»  with  its  tracks  and  cars,  in  a  reasonable  and  proper 
manner;  that  the  land  at  the  crossing  npon  which  the  tracks  and  trains  pass 
may  be  used  by  the  citizens  and  the  pnblio  to  snoh  extent  as  may  be  found 
convenient  or  desirable  for  highway  purposes  and  travel,  so  long  as  it  does 
not  interfere  with  the  reasonable  passage  of  cars,  and  the  right  of  making 
needed  repairs.  It  is  the  right  of  passage  only  for  its  cars  that  the  company 
secures  at  a  crossing,  and  not  storage-ground  in  the  street  for  cars.  The 
plaintiff  had  a  lawful  right  to  be  in  the  highway  where  he  was  when  he  was 
injured,  and  the  defendant  had  no  right  to  knock  him  down  with  the  stake 
in  the  manner  it  did  by  its  cars.  While  the  plaintiff  was  between  the  tracks 
upon  the  highway,  he  assumed  in  traveling  there  the  ordinary  risks  of  both 
roads  which  belonged  to  that  place,  but  nothing  more;  and  if  greater  risks 
were  cast  upon  him  in  consequence  of  some  extraordinary  doings  of  the  com- 
pany, he  should  have  been  warned  of  the  same  a  sufficient  length  of  time  be- 
fore reaching  such  dangers  to  enable  him,  with  ordinary  diligence,  to  escape. 
I  think  the  learned  trial  judge,  however,  went  too  hur  in  his  charge  when  he 
said  to  the  jury,  in  substance,  that  it  was  illegal  for  the  defendant  to  use  the 
•take;  that  it  was  negligence  on  the  part  of  defendant;  and  upon  this  ground 
alone  I  concur  in  the  reversal." 

KaauoKNOR,  What  is. — Neolioknox  is  thb  Omission  of  Oabm  ob 
Caution  in  what  we  do:  Jforrif  v.  Brown,  111  N.  Y.  818;  7  Am.  St  Bep. 
751,  and  note  759. 

Tbbspassxb  on  Railway  Tbaok.  — Trespasser  has  no  right  to  exact  care  of 
railroad  company:  LouisvUle  etc  B^y  Co.  ▼.  PhUlips,  112  Ind.  59;  2  Am.  St. 
Rep.  155,  and  note  163.  But  in  North  Carolina,  although  a  person  walking 
on  a  railroad  track  is  technically  a  trespasser,  yet  if  he  uses  due  care  to  avoid 
injury  from  wrongful  act  of  the  company,  he  may  recover  damages  for  in- 
juries thereby  sustained:  Troy  v.  Oape  Fear  etc  ffy  Co.,  99  N.  C.  298;  6 
Am.  St.  Rep.  521,  and  note  529.  Compare  oases  cited  in  Sibley  v.  RaOiffe,  50 
Ark.  447. 

Railways— LiGSNSB  to  Cboss  Tracks. — When,  for  a  series  of  years^ 
the  public  has  been  in  the  habit  of  crossing  the  track  of  a  railway  company, 
the  acquiescence  of  the  company  in  the  public  use  will  amount  to  a  license^ 
and  impose  on  it  the  duty  of  reasonable  care  with  regard  to  those  using 
such  license:  Troy  v.  Cape  Fear  etc  ^y  Co,,  99  N.  C.  298;  6  Am.  St  Rep. 
522.  While,  in  a  sense,  right  of  travelers  and  railroad  company  upon  a  high- 
way are  equal,  yet  in  respect  to  priority,  that  of  the  oompany  is  superiort 
Ohio  A  Miee.  etc  R.  B.  Co.  v.  Walker,  113  Ind.  196.  One  walking  uponrail* 
road  track  laid  in  pubHo  street  is  not  a  trespassers  Id.;  LouMOe  etc  i?V  ^ 
Y.  PhUUpe,  ll2ld.  69. 

Am.  Br.  Rsr.,  You  VUL— M 
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Stbeeteb  v.  Westebn  Insubanoe  Company. 

[85]ClCHIOAX,19B.] 

IdVB  Iksusanoi  Pouor  Dbolabino  that  if  thb  Imbitbed  sbaui  Dn  sr 
jsra  Own  Hand,  eane  or  insane,  it  Bhall  beoome  noil  and  Toid,  u  aToftAad 

if  he  commita  anicide  while  insane,  tinless  his  insanity  was  each  tlisl  1m 
he  did  not  know  that  his  act  was  done  for  the  pnrpoee  of  Belf-4Bttrae> 
tioD.  It  matters  not  that  he  had  no  conception  of  the  wrong  inTolved 
in  its  commission. 
Idtn  Insubanob.  — Suioibx  cavnot  bb  Rboabbxd  as  Dbath  bt  AoocDBm 
or  from  accidental  causes,  from  the  fact  that  it  was  committed  while  tlie 
assured  was  insane,  and  the  insanity  was  produced  or  accelerated  by  as 
accidental  fall  or  injury.  Whether  the  injury  received  by  the  fall  was 
the  cause  of  the  suicide  was  too  conjectural  to  be  submitted  to  tbe  juijl 
as  a  direct  cause  of  self-destruction. 

Action  on  life  insurance  policy.  Judgment  for  the  defend- 
ant. 

Edvoin  F.  Conely^  for  the  appellant 

Onwmd  F.  Hunt^  and  Oriffin  and  Warner^  for  the  respondent 

Champlin,  J.  The  policy  of  insurance  introduced  in  evi- 
dence in  this  cause  contained  the  following  clause:  ^  If  the 
insured  shall,  ....  within  three  years  of  the  date  of  this 
policy,  die  by  his  own  hand,  sane  or  insane,  ....  this  policy 
shall  become  and  be  null  and  void." 

Within  three  years  from  the  date  of  the  policy  the  inenred 
died  from  the  efifects  of  a  pistol-shot  wound  inflicted  upon 
himself.  The  evidence  tended  to  prove  that  when  he  shot 
himself  he  was  insane.  Witnesses  expressed  the  opinion  that 
his  mental  condition  was  such  that  he  was  unable  to  control 
any  of  his  physical  actions  that  might  have  been  called  upon 
to  carry  out  any  one  of  his  impulses.  It  is  not  claimed  thai 
the  self-destruction  of  the  insured  was  accidental. 

The  court  below  construed  the  language  of  the  policy  above 
quoted  as  covering  all  acts  of  self-destruction,  whether  felo> 
nious  or  not,  and  was  meant  to  excuse  the  company  from 
liability  when  the  suicide  was  the  result  of  insanity,  and  in 
itself  an  insane  act;  that  the  words  "  sane  or  insane,"  in  this 
case,  not  only  meant  to  qualify  the  meaning  of  "  die  by  his 
own  hand,"  as  defined  by  law,  but  that  they  actually  do  so. 

Counsel  for  plaintiff  contends  that  the  phrase,  "  died  by  his 
own  hand,"  had  a  well-understood  signification  in  the  law  of 
insurance;  that  when  the  defendant  insurance  company  se- 
keted  such  expression,  and  inserted  it  in  its  policy,  it  shoold 
be  held  to  have  used  it  in  its  legal  sense,  namely,  as  meaning, 
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''shall  voluntarily  and  intentionally  take  his  own  life";  that 
by  adding  the  words  ''sane  or  insane,"  the  defendant  had  not 
caused  the  expression,  "die  by  his  own  hand,"  to  mean  some- 
thing which  it  did  not  mean  without  such  addition,  but  had 
used  a  combined  expression,  which  was  tantamount  to  saying, 
''  shall  voluntarily  and  intentionally  take  his  own  life,  sane  or 
insane";  that  if  the  expressions,  '^  die  by  his  own  hand,"  and 
"  sane  or  insane,"  were  incongruous  or  inconsistent,  the  bene- 
ficiaries under  the  policy  should  not  suffer  by  it;  that  in  his 
opinion,  however,  they  were  not  incongruous  or  inconsistent, 
but  could  be  legally  and  scientifically  combined,  and  stand 
together  without  conflict,  as  both  voluntary  and  involuntary 
self-killing  were  compatible  with  insanity. 

We  are  unable  to  agree  with  the  construction  which  the 
learned  counsel  for  the  plaintifif  places  upon  the  clause  of 
the  contract  in  question.  The  subject  is  not  a  new  one  in  the 
courts.  The  precise  question  came  before  the  United  States 
supreme  court  in  Bigelow  v.  Berkshire  lAfe  Ins,  Co,,  93  U.  S. 
284,  where  Mr.  Justice  Davis,  in  an  able  and  exhaustive  opin- 
ion, so  fully  reviews  the  subject,  and  the  construction  to  be 
placed  upon  the  term  ''sane  or  insane,"  as  to  render  a  further 
discussion  of  the  subject  unnecessary.  It  has  also  received 
attention  in  the  following  cases:  De  Oogorza  v.  Knickerbocker 
Life  Ins.  Co.,  65  N.  Y.  232;  Pierce  v.  Travelers*  Life  Ins.  Co., 
84  Wis.  889;  Salentine  v.  Mutual  Ben.  Life  Ins.  Co.,  24  Fed. 
Bep.  169;  Riley  v.  Hartford  Life  and  Awnuity  Ins.  Co.,  25  Id« 
815. 

It  was  said  by  Mr.  Justice  Davis  in  Bigelow  v.  Berkshire  Life 
Ins.  Co.,  supra,  that  'Hhe  policy  was  rendered  void  if  the  in- 
sured was  conscious  of  the  physical  nature  of  his  act,  and  in- 
tended by  it  to  cause  his  death,  although  at  the  time  he  was 
incapable  of  judging  between  right  and  wrong,  and  of  under^ 
standing  the  moral  consequences  of  what  he  was  doing." 

It  was  claimed  in  this  case  that  if  the  insured  was  uncon- 
scious of  the  act  he  was  committing,  it  was  merely  an  acci- 
dent, and  was  not  within  the  intent  and  meaning  of  the  terms 
of  the  policy.  But  the  learned  judge  said  that  the  term 
^^ wholly  unconscious  of  the  act"  refers  to  the  real  nature  and 
character  of  the  act  as  a  crime,  and  not  to  the  act  itself.  He 
further  said,  that ''  Bigelow  knew  he  was  taking  his  own  life, 
and  showed  sufiBcient  intelligence  to  employ  a  loaded  pistol 
to  accomplish  his  purpose;  but  he  was  unconscious  of  the 
great  crime  he  was  committing.    His  darkened  mind  did  not 
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enable  bim  to  see  or  appreciate  tbe  moral  cbaracter  of  his  act, 
but  still  left  him  capacity  enough  to  understand  its  physical 
nature  and  consequences." 

If  a  person  does  an  act  in  a  state  of  unconsciousness,  or  in- 
voluntarily, whether  he  be  sane  or  insane,  such  act  is  nothing 
more  nor  less  than  accidental,  and  would  not  operate  to  for- 
feit the  policy.  The  record  in  this  case  does  not  disclose  socb 
a  state  of  facts.  There  was  no  evidence  that  the  act  was  in- 
voluntary, or  that  Mower  was  unconscious  when  he  inflicted 
upon  himself  the  fatal  wound.  The  only  testimony  which 
can  be  clainicd  to  have  any  bearing  upon  the  subject  is  that 
given  in  answer  to  questions  calling  for  the  opinion  of  the 
witnesses  as  to  whether  Mower's  insane  mental  condition  af- 
fected his  ability  to  control  his  own  physical  actions.  These 
witnesses  did  not  claim  .to  have  been  present  at  tbe  time,  or 
to  have  been  acquainted  with  the  circumstances  of  the  trans- 
action, but  they  based  their  opinion  upon  what  they  had 
observed  of  his  mental  condition  previous  to  the  act  of  self- 
destruction.  Such  testimony  was  entirely  destitute  of  any 
probative  quality.  The  court  was  right  in  disregarding  it 
The  same  point  was  passed  upon  in  De  Oogorza  v.  Knicter- 
heeler  Life  Ins.  Co.^  supra.  The  policy  covers  all  conscious 
acts  of  the  insured  by  which  death  by  his  own  hand  is  com- 
passed, whether  he  was  at  tbe  time  sane  or  insane.  If  the  act 
was  done  for  the  purpose  of  self-destruction,  it  matters  not 
that  the  insured  had  no  conception  of  the  wrong  involved  in 
its  commission.  Upon  the  facts  presented  by  this  record,  the 
charge  of  the  trial  judge  was  correct. 

Error  is  assigned  that  the  court  did  not  permit  the  witness 
Clara  M.  Mower  to  testify  in  relation  to  conversations  with 
Samuel  C.  Mower  concerning  his  fall.  This  assignment  if 
founded  upon  a  mistake.  The  court  did  permit  the  witness 
to  testify  fully  as  to  what  her  husband  said.  She  testified  to 
what  complaints  he  made,  and  also  to  what  he  said. 

It  is  also  assigned  as  error  that  the  court  refused  to  permit 
the  plaintiff  to  go  to  the  jury  upon  the  question  of  how  far 
the  accident  alluded  to  in  the  testimony  produced  the  condi- 
tion of  mind  resulting  in  the  killing.  There  were  no  reqaeets 
to  charge  presented  to  the  court  by  either  party. 

Some  testimony  was  introduced  tending  to  cJiow  that,  aboot 
six  weeks  before  the  insured  shot  himself^  he  fell  upon  the 
sidewalk,  and  received  an  injury  at  the  base  of  the  brain; 
and   several  witnesses  testified  that,  after  that  time,  they 
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observed  a  marked  change  in  his  demeanor,  and  that  he  com- 
plained of  pain  in  the  back  of  his  head,  and  they  attributed 
his  insanity  to  his  fall.  He  shot  himself  April  10, 1885.  But 
one  witness,  Mr.  Stanely  Stout,  testifies  to  his  strange  and 
unnatural  demeanor  in  the  fall  of  1884;  that  he  never  seemed 
to  know  exactly  what  he  was  about,  or  to  have  control  of  hie 
faculties, — sitting  silent  and  moody,  and  lingering  for  hours 
at  a  time,  while  constantly  professing  to  be  in  haste.  He  does 
not  remember  any  particular  change  in  his  manner  or  actions 
shortly  before  his  death.  So  that  his  fall  seems  not  to  have 
been  the  producing  cause  of  his  insanity,  but  may  have  had 
an  accelerating  effect  upon  the  predisposing  cause. 

Granting,  however,  that  it  was  the  producing  cause  of  his 
insanity,  and  by  reason  of  his  insanity  he  purposely  took  his 
own  life,  it  does  not  logically  follow  that  the  suicide  or  self- 
destruction  was  caused  by  the  accidental  fall  and  injury.  The 
cause  and  effect  are  too  remote  and  unconnected  with  each 
other.  Most,  if  not  all,  cases  of  insanity  are  the  result  of 
disease  either  of  the  brain  or  nervous  system,  and  such  disease 
may  in  many  instances  be  caused  by  accident;  but  what  phase 
of  insanity  the  diseased  mental  condition  may  assume,  it  is 
impossible  to  tell,  or  to  trace  to  antecedent  causes.  In  this 
instance,  whether  the  injury  received  by  the  fall  was  the  cause 
of  the  killing  was  too  conjectural  to  be  submitted  to  the  jury 
as  a  direct  cause  of  self-destruction. 

The  judgment  of  the  superior  court  of  Detroit  is  affirmed. 

Lm  Insurancb — Drath  bt  Suicide,  "Sanb  or  Insakb":  See  note  to 
3igelow  y.  Ins,  Co.^  19  Am.  Rep.  621-630.  Condition  in  policy  against  death 
by  one's  own  hand  does  not  cover  taking  overdraught  of  whisky  innocently, 
withont  suicidal  intent:  NorlhioeHem  if.  L,  Ina,  Co.  v.  HazeleU,  105  Md.  212; 
55  Am.  Rep.  192.  A  policy  of  life  insurance,  conditioned  to  be  void  if  insured 
shall  die  by  his  own  hand  under  any  circumstances,  is  not  avoided  by  his 
Buicide  when  insane,  although  he  understood  the  act  and  intended  the  result: 
Sehulta  V.  Ins.  Co.,  40  Ohio  St.  217;  48  Am.  Rep.  676;  Connecticut  Mutual  L. 
Ins.  Co.  V.  Oroom,  86  Pa.  St.  92;  27  Am.  Rep.  689.  Contra,  Adhinsv.  Columbia 
Ins.  Co.,  70  Mo.  27;  35  Am.  Rep.  410;  Supreme  Commandery  etc.  v.  Ainsuforth, 
71  Ala.  490;  46  Am.  Rep.  392.  Oampare  Neufton  v.  Mutual  B.  L.  Ins.  Co.,  76 
N.  Y.  426;  32  Am.  Rep.  335.  Policy  conditioned  against  **  death  by  one's  own 
hand  or  act,  voluntary  or  otherwise,"  is  not  avoided  by  his  innocently  taking 
a  fatal  overdose  of  medicine  while  sane:  Pen/old  v.  Universal  L.  I.  Co.,  85 
N.  Y.  317;  39  Am.  Rep.  660.  Where,  from  the  facts,  it  appears  that  death 
resulted  either  from  accident  or  suicide,  the  legal  presumption  is  against 
•uicide:  Malloryx.  Travelers'  Ins.  Co.,  47  N.  Y.  52;  7  Am.  Rep.  410.  and 
note  414.  Death  from  an  overdose  of  laudanum,  taken  by  mistake  while  in  a 
drunken  state,  is  not  **  dying  by  one's  own  hand  '*;  but  death  from  lauda- 
Dum  with  intent  to  destroy  life,  though  while  in  a  drunken  state,  is  dying 
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^'by  one's  own  hand":  EqtMbk  etc.  Co.  v.  PtOermm,  41  Oft.  838;  5  Am.  RofL 
635.  Suicide  while  insane  does  not  avoid  the  policy:  PhUGpa  v.  Lomaiama  Jlf. 
L,  Ins.  Co.,  26  La.  Ann.  404;  21  Am.  Rep.  649.  Policy  is  not  avoided  wliai 
suicide  is  committed  nnder  an  insane  impulse  which  could  not  be  reaiBted:  Van 
Zandt  ▼.  MuL  Ben,  L.  In»,  Co,,  55  N.  Y.  169;  14  Am.  Rep.  215.  Company  is 
not  liable  for  death  of  suicide  merely  because  he  was  incapable  of  determining 
whether  the  act  was  right  or  wrong:  Van  Zandi  v.  MuL  Ben,  L.  /ns.  Co,,  supra. 
In  absence  of  proof  of  delirium  or  madness,  or  that  act  was  inrolnntaiy,  in- 
surance company  is  not  liable  for  death  of  one  committing  suicide  by  li*^«gS«g 
himself  with  a  rope:  Cooper  v.  MasaackiueUa  L.  Ins.  Co.,  102  Mass.  227;  3  Am. 
Rep.  451,  and  note  454.  Suicide  by  insured  in  fit  of  insanity  is  not  indnded 
in  policy  with  condition  against  death  by  his  own  hand:  Baatabrook  ▼.  Umm 
y.  L.  2.  Co,,  54  Me.  224;  89  Am.  Deo.  743.  Condition  against  desth  by 
one's  own  hand  to  avoid  policy  requires  a  voluntary  act  of  aalf-dafenn^  and 
does  not  contemplate  death  by  a  suicide  while  insanex  Breatitii  ▼■ 
L.  <ft  T.  Co.,  8  N.  Y.  299;  59  Am.  Dec  482. 


Wright  v.  Fishbb. 

[65  IUCBXOAN,  STBl] 

faAmnM — DxLAT  voB  TwxRTr  YiABs  TO  Taxm  Aht  Aonoir  TO  Bet  Ash 
A  Died  claimed  to  have  been  obtained  by  fraud  is  fatal  to  the  eosa- 
plainant,  though  he  was  during  all  that  time  an  habitual  dronlcacd  and 
spendthrift. 

JtAfma  — InOOMPSTINOT   WhIGH   WILL    EXONXRATB    OOKFLAIXAMT    VHM 

OoNSBguENcn  or  bib  Own  Laohbs  must  be  an  incapacity  of  mind  prs- 
venting  him  from  realising  the  nature  and  consequences  of  a  frend  pcao- 
tioed  upon  him,  or  an  incapacity  of  action  precluding  him  from  taking 
the  neoessaiy  steps  to  right  the  wrong  inflicted  upon  him.  Tbe  msn 
tMiot  that  he  loved  liquor  so  well  that  he  would  spend  all  the  money  he 
oonld  get  hold  of  to  gratify  his  appetite  is  not  sufficient^  if  he  had  aolMr 
intervals  during  which  he  was  possessed  of  mind  adequate  to  nndarataod 
his  rights  and  to  move  for  theii*  enforcement. 
4  D&UNXARD  IS  NOT  AN  Ingomfetent,  Likb  AN  Idiot,  or  ouo  generally  in- 
sane. His  incompetency  can  only  be  established  by  showing  that  at  tbs 
time  of  the  act  in  question,  hia  understanding  was  clouded,  or  his  if  w 
dethroned  by  actual  intoxication. 

Bill  to  set  aside  a  deed  for  fraud.    Decree  for  defendants 

Thomas  Davies  and  C.  L  Walkerj  for  the  appellant. 

W.  H.  Welh^  Ashley  Pond,  and  Don  M.  DieHnsonj  fiur  tha 
respondent. 

MoBSE,  J.  The  complainant  in.his  biU,  as  amended,  avers, 
substantially,  that  his  father  died  in  1850,  leaving  personaltr 
and  two  pieces  of  real  estate;  that  complainant  was  tbec 
seven  years  of  age,  and  was  soon  thereafter  placed  under 
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guardianship;  six  months  after  the  death  of  his  father,  the 
mother  of  complainant  married  the  defendant;  the  defendant 
and  the  widow  were  administrators  of  the  estate  of  complain- 
ant's father;  that  defendant  was  for  some  years  guardian  over 
complainant,  and  was  such  guardian  when  he  reached  his  ma- 
jority,  at  which  time  he  settled  with  complainant;  that,  a  few 
months  after  complainant  became  of  age,  he  was  put  under  the 
guardianship  of  his  mother  as  a  spendthrift,  on  October  1, 
1864;  that  complainant  has  been  incapable  of  taking  care  of 
his  property  since  that  time;  that,  while  so  under  guardian^ 
ship,  defendant,  acting  in  behalf  of  the  guardian   and  for 
himself,  induced  complainant  to  consent  to  the  transfer  of  an 
interest  in  said  two  pieces  of  realty,  and  informed  complain- 
ant  that,  upon  such  consent,  the  said  guardian  would  resign, 
and  thus  enable  complainant  to  convey  said  interest  to  her; 
that  said  guardian  resigned  November  14,  1865,  and  on  No- 
vember 15,  1865,  while  the  complainant  was  under  the  influ- 
ence of  liquor,  defendant  induced  him  to  sign  a  paper  which, 
he  said,  would  give  the  mother  of  complainant,  who  had  been 
his  guardian,  a  life  estate  in  the  two  pieces  of  realty,  and  that 
he  would  be  paid  ten  thousand  dollars  therefor;  that  com- 
plainant signed  the  paper  upon  such  representations,  without 
legal  advice;  that  the  value  of  the  property  was  thirty  thou- 
sand dollars;  that  complainant  received  five  thousand  dollars 
in  cash,  and  was  to  receive  a  mortgage  for  five  thousand  dol- 
lars; that  of  the  five  thousand  dollars  cash,  he  returned  to  his 
mother  shortly  afterwards  three  thousand  five  hundred  dol- 
lars; that  he  never  received  the  mortgage,  never  recorded  it,  < 
never  received  any  money  on  it,  and  never  discharged  it;  that 
no  order  of  court  was  made  authorizing  the  transfer;   that 
Emily  A.  Fisher,  the  mother  of  complainant,  died  in  Septem* 
bar,  1883;  that  complainant  had  been  told  before  her  death, 
by  her  and  by  defendant,  that  the  property  would  revert  to 
him  at  her  death;  that  the  records  show  that  the  paper  signed 
by  complainant  was  a  deed  of  an  absolute  fee  of  the  two  pieces 
of  real  estate,  and  that  his  mother  sold  one  piece  to  George  H. 
Hammond,  in  1873,  for  over  twenty  thousand  dollars,  and  one 
piece  to  defendant,  July  28,  1877,  for  twenty-five  thousand 
dollars,  which  last  piece  is  still  in  defendant's  name;   thai 
oomplainant's  mother  left  a  will,  dated  October  21,  1871,  pro^ 
bated  December  11, 1883,  by  which  all  her  property  was  left 
to  defendant,  who  was  named  as  executor,  and  who  was 
charged   therein  with,  the  comfortable   support,  care,  and 
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attendance  of  complainant  during  his  life;  that  she  left  no 
property  on  her  death  except  apparel;  that  defendant,  by  un- 
due influence,  obtained  her  money  and  property,  and  defeated 
the  trust  charged  in  the  will;  that  defendant  has  paid  com* 
plainant  about  one  hundred  dollars  since  the  death  of  com* 
plainant's  mother. 

Defendant  is  charged  with  a  scheme  of  fraud  in  obtaining 
the  deed  to  complainant's  mother  from  complainant,  and  in 
obtaining  money  and  property  afterwards  from  her.  The 
prayer  is  to  set  aside  the  deeds  as  to  piece  of  realty  now 
owned  by  defendant. 

The  defendant  admits  many  of  the  allegations  in  the  faiU 
of  complaint,  but  denies  that,  while  complainant  was  nnder 
guardianship  as  a  spendthrift,  the  defendant  persuaded  him 
to  consent  to  a  transfer  of  an  interest  in  the  proi)erty;  denies 
that  there  was  any  fraud  in  the  resignation  of  complainant's 
mother  as  guardian,  or  in  the  procurement  of  the  deed  of  the 
real  estate  to  her;  avers  that  complainant  was  under  no  die* 
ability  when  said  deed  was  made,  and  that  he  knew  the  nature 
of  the  instrument  executed;  denies  that  he  or  complainant's 
mother  misrepresented  the  purport  of  the  paper,  or  that  he 
persuaded  complainant  to  return  any  of  the  five  thousand  dol* 
lars  in  cash  to  his  mother;  avers  that  the  mortgage  for  five 
thousand  dollars  was  received  by  complainant,  and  was  after- 
wards paid  in  full  and  discharged;  denies  that  the  property 
conveyed  was  worth  thirty  thousand  dollars  at  the  time  of  each 
conveyance,  and  denies  that  complainant  was  without  legai 
advice;  denies  that  complainant  was  ever  informed  by  him  or 
by  the  mother  that  the  property  would  revert  to  complainant 
upon  her  death;  denies  that  complainant  was  under  the  in- 
fluence of  liquor  when  he  executed  the  deed  to  his  mother; 
denies  that  he  obtained  by  undue  influence  the  money  and 
property  of  complainant's  mother;  and  denies  all  and  every 
charge  of  fraud  against  him. 

The  bill  was  filed  May  12,  1885,  in  behalf  of  said  complain* 
ant,  by  James  W.  Romeyn,  his  guardian,  duly  appointed  by 
the  probate  court  of  Wayne  County,  in  the  superior  court  for 
the  city  of  Detroit,  in  chancery. 

The  testimony  was  principally  taken  before  a  circuit  conrt 
commissioner,  and  by  depositions. 

March  18,  1886,  the  cause  was  heard  upon  the  pleadings 
and  proofs  before  Hon.  J.  Logan  Chipman,  judge  of  said 
court;  and  June  14,  1886,  a  decree  was  entered  therein  die- 
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missing  complainant's  bill,  with  costs.  From  this  decree 
complainant  appeals  to  this  court. 

The  proof  of  the  alleged  fraud  is  confined  exclusively  to  the 
testimony  of  the  complainant  and  one  Helen  E.  Spillane,  a 
former  servant  in  the  household  of  the  defendant. 

The  defense  rests  chiefly  upon  the  evidence  of  the  defend- 
ant, corroborated  as  to  the  execution  of  the  deed  by  Albert  H. 
Wilkinson,  who  draughted  it  and  the  other  conveyance,  and 
took  the  acknowledgments  of  the  same. 

We  are  not  satisfied  that  the  charge  of  fraud  is  made  out  or 
established  by  the  proofs. 

The  complainant,  by  his  own  evidence,  shows  that  nearly 
all  the  time  since  he  became  of  age  his  only  occupation  has 
been  the  spending,  in  excessive  dissipation,  of  what  money 
and  property  came  into  his  hands  from  his  father's  estate, 
and  what  he  could  borrow  or  obtain  from  his  mother  or  de- 
fendant. When  he  could  procure  no  money,  he  would  pawn 
his  clothes  to  obtain  drink.  When  he  had  no  clothes  to  pawn, 
he  would  resort  to  larceny  and  forgery  to  obtain  the  means  to 
gratify  his  appetites.  He  has  been  in  the  Detroit  bouse  of 
correction  several  times.  He  was,  however,  a  spendthrift 
rather  than  an  incompetent.  It  is  not  shown  anywhere  that 
his  mind  was  so  impaired,  at  the  time  of  the  deeding  of  this 
property  to  his  mother,  that  he  was  incapable  of  transacting 
business. 

The  ground  of  incompetency  alleged  and  relied  upon  is,  that 
be  was  drunk  at  the  time,  and  while  thus  intoxicated,  was  not 
in  a  fit  condition  of  mind  to  understand  the  nature  of  the  busi- 
ness he  was  engaged  in;  and  that,  while  thus  stupefied  and 
benumbed  mentally  by  liquor,  he  was  unduly  persuaded  to 
make  the  conveyance,  and  defrauded  by  the  false  representa- 
tion that  he  was  only  conveying  his  interest  while  his  mother 
lived,  and  that  the  whole  property  would  revert  to  him  at  her 
death. 

It  is  not  shown  or  claimed  that,  at  any  time  up  to  the  pres- 
ent, the  mind  of  the  complainant  has  been  so  weakened  that 
be  is  non  compos  mentisj  except  when  under  the  influence  of 
liquor.  Indeed,  the  whole  case  of  the  complainant  is  based 
upon  his  testimony,  which  testimony  in  itself  refutes  any  idea 
that  his  mind  is  so  affected  as  to  preclude  responsibility  for  or 
knowledge  of  his  acts  when  sober.  The  whole  truth  is,  that 
his  appetite  for  liquor  is  so  insatiate  and  uncontrollable  that 
be  would  barter  away  all  he  possessed  in  this  world,  and  his 
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hope  of  happiaess  in  the  next,  for  its  gratification.  He  is  now 
a  spendthrift  when  intoxicated,  and  is  not  satisfied  to  remain 
sober,  and  therefore  needs  a  guardian  as  long  as  he  possesses 
property. 

But  at  the  time  the  conveyance  to  his  mother  was  made  be 
was  only  twenty-two  years  of  age,  and  the  question  arises  as 
to  his  condition  then,  and  the  knowledge  of  the  defendant  and 
the  mother  as  to  his  habits  of  life,  and  the  probable  result  of 
his  and  their  action  in  thus  transferring  the  property  fix>m  the 
son  to  the  mother. 

It  seems  undisputed  that,  at  the  attaining  of  his  majoritj, 
he  settled  with  his  guardian,  the  defendant,  for  hia  shara 
of  the  personal  estate  of  his  father,  and  was  paid  the  sum 
of  four  thousand  five  hundred  dollars  therefor.  On  the 
24th  of  June,  1864,  he  was  paid  one  thousand  dollars  in 
cash,  and  a  mortgage  for  three  thousand  five  hundred  dollars. 
He  immediately  plunged  into  dissipation,  and  in  less  than  two 
months  had  squandered  the  whole  of  it. 

August  80,  1864,  Julius  Stoll,  a  justice  of  the  peace  of  the 
city  of  Detroit,  filed  a  petition  in  the  probate  court  for  Wayne 
County  for  the  appointment  of  a  guardian  over  complainant^ 
on  the  ground  that  he  was  a  "  spendthrift,"  and  ^'  squandering 
his  property  in  such  a  manner,  by  idleness,  drinking,  and  the 
keeping  of  the  company  of  dissolute  persons,  as  to  expose  him- 
self to  the  danger  of  want  and  suffering,  and  the  county  to 
charge  or  expense  for  his  support." 

On  the  first  of  October,  1864,  upon  this  petition,  his  mother 
was  appointed  guardian,  executed  her  bond  as  such,  and  en- 
tered upon  the  discharge  of  her  duties. 

At  the  time  when  he  arrived  of  age,  and  a  settlement  was 
made  with  him  as  to  the  personal  estate  due  him  from  his 
father,  it  does  not  appear  that  either  his  mother  or  the  defend- 
ant knew  that  he  was  not  competent  to  manage  his  property. 
But  his  rapid  expenditure  of  the  four  thousand  five  hundred 
dollars,  and  the  dissipation  and  drunkenness  developed  in 
such  expenditure,  coupled  with  the  fear  that  ha  would  sell 
and  waste  the  proceeds  of  the  real  estate,  probably  led  to  the 
proceedings  instituted  for  the  appointment  of  a  guardian. 
After  the  appointment  of  the  guardian,  and  the  consequent 
shutting  ofif  of  the  means  to  supply  his  vicious  propensities, 
the  habits  of  complainant  became  much  better,  and  he  was 
comparatively  sober,  and  manifested  a  disposition  to  reform 
his  mode  of  living. 
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June  28, 1865,  he  petitioned  the  probate  court  for  the  re- 
moval of  the  guardian,  claiming  that  he  was  capable  of  man- 
aging and  caring  for  his  property.  Upon  the  hearing  of  this 
petition,  the  complainant's  mother,  aided  by  the  defendant, 
who  was  a  witness,  vigorously  contested  this  claim,  and  the 
court  found  that  complainant  was  incapable  of  managing  the 
property,  and  refused  to  remove  the  guardian. 

On  the  14th  of  the  following  November,  complainant's 
mother  filed  a  petition  asking  for  her  discbarge  as  guardian, 
which  petition  was  not  contested,  and  was  granted.  On  the 
same  day,  she  filed  in  the  probate  court  a  receipt  from  com- 
plainant in  full  of  all  property  and  moneys  in  her  hands.  On 
the  next  day,  the  complainant  executed  and  delivered  to  his 
mother,  for  a  recited  consideration  of  ten  thousand  dollars,  a 
warranty  deed,  conveying  in  fee-simple  all  the  real  estate  of 
which  his  father  died  seised  to  her. 

From  the  evidence,  we  do  not  think  he  was  intoxicated 
when  he  made  this  transfer,  and  we  must  also  believe  that  he 
fully  understood  that  he  was  conveying  to  her  his  whole  title. 
Soch  is  the  preponderance  of  the  testimony;  and  the  fact  that 
he  has  lived  since  that  time  in  such  want  of  money  that  he 
has  pawned  his  clothes  and  committed  crimes  in  order  to  ob- 
tain liquor,  would  seem  almost  conclusive  that  he  did  not 
think  he  was  still  possessed  of  the  reversion  of  this  real  estate. 
If  the  conveyance  had  been  as  he  now  claims  he  supposed  it 
was,  or  had  he  thought  that  the  property  would  become  his, 
upon  his  mother's  death,  absolutely,  without  reference  to  her 
wishes  or  will,  he  would  have  most  likely  bartered  away  or 
attempted  to  have  disposed  of  his  interest  therein.  And 
when  his  mother  sold  one  parcel  of  the  property  to  Hammond, 
in  1878,  he  would  have  been  apt  to  have  objected  to  the  sale, 
or  asserted  in  some  way  his  title  in  the  premises.  But  there 
is  no  evidence  that  he  did  so. 

It  is  claimed  by  the  counsel  for  complainant  that  even  if 
the  complainant  was  sober,  and  fully  knew  and  understood 
the  scope  and  purport  of  his  deed  to  his  mother,  yet,  neverthe- 
less, the  taking  of  such  deed  by  the  mother  was  a  gross  fraud 
upon  him,  in  which  fraud  the  defendant  was  an  active  par- 
icipant,  and  in  fact  the  author  of  it;  that  at  the  very  lowest 
estimate,  the  property  was  worth  at  least  fifteen  thousand  dol- 
lars, subject  to  the  dower,  and  probably  a  great  deal  more; 
that  his  mother  well  knew  of  his  unfitness  to  manage  the 
money  obtained  from  such  sale  to  her,  as  did  the  defendant; 
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thaty  knowing  this,  the  defendant  prevailed  upon  complainant 
to  deed  to  his  mother,  with  the  intent  of  subsequently  acquir- 
ing the  whole  property  to  himself;  that  both  of  them  used 
the  influence  they  naturally  possessed  oyer  his  mind,  which 
was  weakened  and  impaired  by  intemperance,  to  unduly  ob- 
tain this  deed,  and  that  the  deed,  procured  under  such  cir- 
cumstances, will  be  considered  in  equity  fraudulent  and  Toid, 
and  this  without  any  evidence  of  actual  fraud.  We  are  in* 
clined  to  believe  that  the  amount  paid  by  the  mother  to  the 
complainant  was  not  much,  if  any,  below  the  actual  value  of 
his  interest  in  the  property  at  the  time  he  transferred  it  to  her. 

We  do  not  deem  it  necessary  to  discuss  the  question  whether, 
under  the  circumstances,  her  action  in  buying  the  property, 
when  she  had  reason  to  believe  that  he  would  squander  the 
proceeds  of  such  sale  in  dissipation  and  drink,  was  or  was  not 
a  legal  fraud  upon  complainant  which  a  court  of  equity  ought 
to  redress.  Nor  shall  we  determine  the  effect,  in  that  regard, 
of  the  conduct  of  the  defendant  in  bringing  about  this  sale, 
or  his  action  thereafter  in  obtaining  the  property  from  the 
mother.  We  are  not  disposed,  however,  to  find  that  complain- 
ant's mother  intended  any  actual  or  legal  fraud  upon  him, 
and  doubt  not  that  she  acted  throughout  in  the  full  belief  that 
she  was  doing  the  very  best  she  could  for  her  son.  We  are 
not  so  certain  in  relation  to  the  defendant.  It  may  be  that  he 
has  acted  mainly  for  his  own  interest.  But,  without  any  ac- 
tual fraud  perpetrated  upon  complainant  by  either  his  mother 
or  the  defendant,  we  cannot  grant  him  relief  for  a  legal  fraud 
because  of  his  own  laches. 

As  before  said,  he  cannot  be  considered  as  an  infant  or  an 
incompetent  all  these  years.  This  conveyance  was  made  in 
1865.  While  his  mother  lived,  and  her  evidence  was  avail- 
able, he  does  not  move  in  any  way  to  redress  the  fraud,  or 
assert  his  rights  in  the  property.  This  delay  cannot  be  ex- 
cused upon  the  ground  that  he  supposed  he  only  conveyed  to 
her  a  life  estate.  It  is  evident  he  knew  that  he  had  absolutely 
parted  with  his  title.  He  may  have  expected  that  he  would 
heir  his  mother's  estate,  but  there  is  no  warrant  in  the  circum- 
stances for  the  claim  that  he  supposed  that  her  title  died  with 
her,  and  the  real  estate  became  his  by  reversion.  It  is  dis- 
puted by  his  own  conduct,  as  well  as  the  proofs,  as  heretofore 
shown. 

He  slumbered  on  his  rights  for  twenty  years,  during  which 
time  the  defendant  was  making  valuable  improvements  upon 
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the  premises  in  the  belief  that  the  title  was  secure.  During 
all  this  time  defendant  was  furnishing  complainant  more  or 
less  of  money  and  clothes.  Complainant  always  had  a  room 
and  a  home,  if  he  wished  it,  in  defendant's  house.  Yet  tbe 
complainant  made  at  no  time  in  the  twenty  years  any  claim 
upon  his  mother  or  the  defendant,  or  intimated  that  he  had 
any  title  or  reversionary  interest  in  any  of  the  real  estate. 
Such  laches  would  defeat  the  claim  of  complainant,  if  he  were 
in  the  possession  of  a  sound  mind  and  laboring  under  no  dis- 
ability during  these  years. 

But  it  is  said  that,  if  he  was  incompetent  to  manage  his 
affairs,  the  delay  is  excused,  and  will  not  bar  him  of  redress. 
But,  in  our  opinion,  the  incompetency  which  in  this  case 
will  exonerate  the  complainant  from  the  consequences  of  his 
own  laches,  must  be  an  incapacity  of  mind  preventing  him 
£rom  realizing  the  nature  and  consequences  of  the  fraud  upon 
bim,  or  an  incai>acity  of  action  precluding  him  from  taking 
the  necessary  steps  to  right  the  wrong  inflicted  upon  him. 
The  mere  £act  that  he  loved  liquor  so  well  that  he  would  spend 
all  the  money  he  could  get  hold  of  to  gratify  his  appetite,  is  not 
sufficient.  If  so,  then  the  fact  that  he  was  so  given  to  any 
other  passion  or  appetite  that  he  would  squander  all  his 
means  in  pandering  to  it  would  also  excuse  delay. 

We  find  no  good  reason  in  the  proofs  for  the  neglect  of  the 
complainant  to  assert  his  rights,  if  he  had  any,  in  this  real 
estate.  It  is  not  shown  or  claimed  that  he  was  or  is  a  luna- 
tic, or  an  imbecile,  but  he  is  an  habitual  drunkard  when  the 
means  are  at  hand  to  obtain  drink,  and  when  under  the  influ- 
ence of  liquor,  he  is  a  spendthrift.  He  had  plenty  of  sober  in- 
tervals, and  at  such  times  he  was  possessed  of  sufficient  mind 
to  understand  his  rights  and  to  move  for  their  enforcement. 
If  he  had  the  capacity,  as  he  did,  to  commit  forgery  and  lar- 
ceny in  order  to  obtain  money,  it  would  seem  that  he  was  pos- 
sessed of  sufficient  intellect  to  apply  to  some  one  to  right  the 
wrong  and  fraud  claimed  to  have  been  practiced  upon  him  by 
his  mother  and  the  defendant. 

A  drunkard  is  not  an  incompetent,  like  an  idiot,  or  one  gen- 
erally insane.  He  is  simply  incompetent  upon  proof  thai,  at 
the  time  of  the  act,  his  understanding  was  clouded,  or  his  rea- 
son dethroned,  by  actual  intoxication:  Peck  v.  Caryj  27  N.  Y. 
9;  84  Am.  Dec.  220;  Gardner  v.  Gardner^  22  Wend.  526;  34 
Am.  Dec.  340;  Van  Wyck  v.  Braeher^  81  N.  Y.  260. 

The  burden  of  proof  of  the  fraud  is  upon  him.    As  before 
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Baid,  we  are  not  satisfied  but  that  he  received  firom  his  mother 
a  full  and  adequate  compensation  for  his  property.  One  thing 
is  certain,  he  has  squandered  all  he  received  from  her,  or 
any  one  else.  It  is  also  certain  that  he  did  not  interfere  tot 
twenty  years  with  her  absolute  claim  of  ownership  to  the  real 
estate  of  which  his  father  died  seised,  or  protest  in  any  man- 
ner against  such  claim,  even  when  he  knew  that  she  was  con- 
veying the  absolute  title  to  third  persons.  Under  these  cir- 
cumstances, we  are  loth  to  find  fraud,  and  if  we  could,  his  in- 
excusable laches  would  defeat  his  claim  for  relief. 

The  decree  of  the  court  below  is  therefore  affirmed,  with 
costs.  

Laohss,  What  n,  and  What  abb  Vaud  Exoosbs  bob:  See  ezfeandad 
note  to  BellY.  ffudson,  2  Am.  St.  Bep.  800-^OS. 

DRtrNKENHEss. -— No  Dbqbbb  or  DauBKJUUiBas  wxui  'Exautm  Gboii; 
Birr  It  is  Othsbwibb  with  mental  nnsoimdiieaB  prodnoed  by  dnmkeniien^ 
■nd  remaining  after  intoxication  has  oeaaed:  Beatdeif  ▼•  Aftift^  60  Ala.  149; 
SO  Am.  Bep.  202. 


Brown  v.  Metropolitan  Life  Insurance  Company. 

[65  MlCHTOAK,  806.] 

LuB  Insubakgb  PoLKnr  mat  be  Ayoidbd  vob  Falsb  Axbwbbs  WximDi 
BT  thb  Aobmt  or  thb  Insubanob  Ck)HPAirr,  after  leaving  the  presence 
of  the  asflored,  in  an  application  signed  in  blank,  if  the  answere  ao  writ- 
ten conform  to  those  actnally  made  by  the  applicant. 

LuB  Insubancb.  —  If  Answers  abb  WRrriEN  nr  Application  iob  Ibsub- 
ANCB  BT  Agent  of  the  Insures  without  thb  Kitowledgb  or  oonaeat 
of  the  applicant,  the  company  is  prednded  from  any.  defense  based  on 
the  falsity  of  snch  answers. 

Lifb  Insubanob.  —  Answbbs  of  Appuoant  fob  Insubanob  ouoht  to  bb 
CoNSTBUED  LiBERALLT  in  his  favor. 

lawn  Insubanob.  — Question  to  Applicant  Reoabdino  "Atfbndabob  bt 
Phtsioian  "  should  be  construed  as  meaning  attendance  npon  the  appli- 
cant  for  some  disease  or  ailment  of  importance,  and  not  for  an  indisposi* 
tion  trivial  in  its  nature,  and  such  as  all  persons  are  liable  to  who  are  yet 
considered  to  be  in  sound  health  generally. 

Life  Insurance.  —  False  Answers  to  Questions  Rboabdino  Health  of 
Applicant  will  avoid  policy  of  insurance,  though  in  a  prior  application 
to  the  same  insurer  for  other  insurance,  different  and  correct  mnrnwrnn 
were  made  to  the  same  question.  The  insurer  is  not  bonnd  to  take  notice 
of  the  answers  given  in  the  prior  application. 

Lifb  Insurance.  —  The  Term  "  Sound  Health,"  when  Usbd  in  Qubstions 

in  Applications  for  life  insurance,  means  a  state  of  health  free  from  any 

disease  or  ailment  that  affects  the  general  soundness  and  health fnlncae 

of  the  system  seriously,  not  a  mere  temporary  indisposition  which  does 

.  not  tend  to  weaken  or  undermine  the  constitution  of  the  assured. 
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Etidsnob.  — G(»nnnta4Tioy  of  Phtbiciav  with  Mormot  of  thi  Awubs]> 
is  not  competent  evidenoe  for  the  porpose  of  showing  the  latter's  state  of 
health. 

BnBSNCi.  —  Photografh  of  Absured  m  hot  CoMFsmrr  Etibinob  for  the 
purpose  of  showing  his  healthy  appearance. 

E^riDBNGK. — PsTfaoiAN  D  NOT  Pexoludxd  fbok  Answxbiho  the  question 
as  to  whether  or  not  he  had  ever  treated  the  assured  for  a  specified  dis- 
ease, saoh  as  typhoid  fever. 

I9B0BAMOB.-— Parol  Eyidbnob  is  Abmissiblb  to  Show  that  Answebs 
Wbittbn  bt  an  Insubangb  Aobnt  in  an  application  which  had  been 
first  signed  in  blank  were  incorrectly  written  by  the  agent,  and  were  not 
the  tme  answers  made  by  the  assured. 

Bvidbngb.  —  Tbstim oNT  OF  A  Phtbician  zn  Rblatiov  to  What  an  Appli- 
cant FOB  Insubanob  Said  aboitt  haying  a  Pabtioulab  Disbasb,  and 
the  physician's  conclusion  from  such  eTamiuation,  and  his  statement  in 
his  written  report  thereof^  are  admissible  as  tending  to  prove  that  the 
applicant  was  free  from  the  disease  in  question. 

Assumpsit  on  life  insurance  policies.   Judgment  for  plaintifiT. 

Edmund  Haug^  for  the  appellant. 

James  A.  BandaU  and  John  Atkinson,  for  the  respondent 

MoBSBy  J.  PlaintifiT  brought  assumpsit  in  the  Wayne  cir- 
cuit court  upon  two  policies  of  insurance  in  the  defendant 
company,  executed  to  Mercy  Victoria  Brown,  and  payable  at 
her  death  to  plaintifiT, — one  for  the  sum  of  five  hundred  dol- 
lars, dated  March  12, 1883;  and  one  for  the  same  sum,  dated 
May  26, 1884. 

Mercy  Victoria  Brown  died  on  the  fourth  day  of  February, 
1885. 

A  written  application  was  made  for  each  insurance.  The 
defendant  claimed  that  certain  statements  in  said  applica- 
tions,  and  warranted  to  be  true,  were  false,  and  avoided  the 
policies. 

In  the  court  below  the  plaintifiT  recovered  a  judgment  for 
1886.79. 

The  second  policy  provided  that  only  two  thirds  of  the  sum 
insured  should  be  paid. 

Upon  the  first  policy  it  was  claimed  by  the  defendant  that 
the  answers  to  the  following  questions  in  the  application  were 
untrue:  — 

"Q,  15.  When  last  sick?    A.  Nine  or  ten  years  ago. 

"  Q,  16.  Of  what  disease?    A.  Typhoid  fever. 

"Q.  17.  Name  of  physician  who  last  attended  life  pro- 
posed, and  when?    A.  Dr.  Henderson;  nine  or  ten  years  ago." 

It  was  claimed  by  the  plaintifiT  that  Mr.  Wyatt,  the  agent 
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who  solicited  the  insurance,  called  at  the  house  with  one  of 
the  applications  (the  first  one),  and  asked  a  few  questions. 
But  the  answers  were  not  written  down  there;  Mr.  Wyatt 
stating  that,  because  he  was  afraid  his  horse  would  get  away, 
he  would  write  out  the  answers  at  the  office,  and  forward  them 
to  the  company.  The  court  instructed  the  jury  that,  if  they 
found  this  claim  to  be  true,  and  believed  the  testimony  of 
plaintiff,  who  is  the  mother  of  Mercy  Victoria  Brown,  the  de- 
fendant company  was  not  in  a  situation  to  claim  that  the 
answers  were  not  true,  and  that  in  such  case  she  would  be 
entitled  to  a  verdict  for  the  amount  of  the  first  policy;  and 
that  if  they  did  not  find  her  testimony  in  this  respect  to  be 
true,  and  found  the  answers  not  to  be  true,  then  their  verdict 
should  be  for  the  defendant  as  to  the  first  policy;  but  in  con- 
sidering the  seventeenth  question,  and  the  answer  thereto, 
they  should  construe  the  same  as  follows:  ''Name  the  physi- 
cian who  last  attended  for  some  disease";  that  they  should 
not  consider  any  ''  merely  personal  or  social  call,  but  an  at- 
tendance for  sickness, — for  disease.'* 

The  court  also  instructed  the  jury  as  to  the  second  policy, 
and  the  application  therefor,  that  as  it  appeared  from  the  t» 
timony  that  said  company  had  knowledge,  by  the  first  appli- 
cation, of  the  fact  that  the  answers  to  the  last  were  erroneous, 
the  defendant  could  not  claim  anjrthing  from  the  answers 
therein  being  incorrect. 

In  both  applications  there  was  a  question, ''  Is  said  life  now 
in  sound  health?"  Answer  in  both,  "Yes."  It  is  claimed 
that  these  answers  were  untrue.  The  court  directed  the  joiy 
that,  in  order  to  find  the  answers  to  be  false,  they  most 
find  that  the  assured  had  some  disease  of  a  "  serious"  nature; 
that  a  mere  temporary  ailment,  such  as  a  headache,  could 
not  be  considered  as  affecting  the  truth  of  such  answers. 

The  counsel  for  the  defendant  claims  that  the  testimonv 
showed  beyond  contradiction  that  several  physicians  attended 
the  assured  after  the  time  stated  in  her  first  application,  and 
that  this  undisputed  testimony,  proving  the  statement  in  snch 
application  that  she  was  last  attended  by  Dr.  Henderson  some 
nine  or  ten  years  before  1883  to  be  false,  rendered  the  first 
policy  issued  upon  such  application  void. 

The  first  question  to  be  determined  under  the  first  policy  is 
the  correctness  of  the  charge  of  the  court  that,  if  Mrs,  Brown*i 
testimony  was  true,  the  defendant  could  not  make  any  defense 
upon  the  falsity  of  the  answers  in  the  application,  for  the 
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son  that  they  could  not  be  considered  tne  answers  of  Mercy 
Victoria  Brown. 

Mrs.  Brown,  the  plaintiff,  testified  that  she  was  present 
when  Mr.  Wyatt,  as  agent  of  the  company,  solicited  the  in- 
surance of  her  daughter.  He  took  Victoria's  signature  to  the 
application,  and  said  be  would  fill  it  out  down  at  the  ofiice. 
He  was  at  the  house  not  over  five  minutes.  His  horse  was 
standing  at  the  gate,  and  was  restless,  and  he  was  afraid  it 
would  get  loose  and  run  away.  Victoria  told  him  that  she 
had  trouble  every  month;  that  was  all  the  trouble  she  had; 
that  she  was  well,  except  once  a  month,  when  she  would 
sometimes  have  a  sick  spell  of  a  day  or  two.  He  did  not  ask 
Iier  about  having  any  kidney  disease,  or  any  other  ailment  or 
difficulty.  Asked  her  some  questions  about  her  father  and 
mother.  He  told  her  to  sign  the  application,  and  he  would 
take  it  down  to  the  office,  and  fill  it  out.  He  said  he  could 
not  wait;  he  was  going  to  dinner,  and  his  horse  would  not 
stand. 

On  cross-examination,  she  further  stated  that  Wyatt  asked 
Victoria  a  few  questions.  He  asked  her  if  she  was  well. 
She  told  him  she  was  well,  except  one  thing.  He  asked  her 
^'  if  she  had  had  any  doctor,  or  something;  I  don't  know." 
She  told  him  she  had  n't  any.  Does  not  remember  whether 
he  asked  her  what  doctor  she  had,  or  whether  any  one  else 
attended  her.  Her  remembrance  of  the  conversation  is  quite 
shadowy  and  indistinct. 

Granted  that  Wyatt  did  fill  out  the  application  after  he 
returned  to  the  office,  and  yet  we  do  not  think  that  the  evi- 
dence of  Mrs.  Brown  warranted  the  charge  of  the  court  in 
respect  to  such  application.  It  does  not  appear,  from  her  tes- 
timony, beyond  question  that  any  of  the  answers  claimed  to 
be  false  were  not  made  by  Victoria  at  the  interview  at  the 
house.  If  she  did  answer  at  the  house  as  set  down  in  the 
application,  the  fact  of  such  answers  being  filled  in  at  the 
office,  after  she  signed  the  application,  can  make  no  material 
difference  in  the  rights  of  her  beneficiary  or  the  company 
under  said  application,  and  the  policy  issued  thereon. 

The  question  as  to  whether  or  not  she  made  the  answers  to 
the  agent  as  written  in  the  application  should  have  been  sub- 
mitted to  the  jury.  If  they  found  that  she  made  the  answers, 
then  their  truth  or  falsity  should  have  been  inquired  into. 
If  she  did  not  make  them,  or  any  of  them,  and  they  were 
filled  in  after  she  signed,  without  her  knowledge  or  consent. 
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then,  as  to  such  answers  so  inserted,  the  company  would  be 
precluded  from  defending  because  of  their  falsity. 

In  relation  to  the  answer  that  Victoria  had  been  last  at- 
tended by  Dr.  Henderson  some  nine  or  ten  years  ago,  we  can 
find  no  occasion  in  the  testimony  for  the  instruction  of  the 
court  that  '^  no  merely  personal  or  social  call "  of  a  physician 
could  be  considered,  but  it  must  be  an  '^  attendance  for  sick- 
ness,— for  disease." 

There  could  be  no  claim  from  the  record  before  us  that  any 
of  the  physicians  who  prescribed  for  Victoria  made  any  per- 
sonal or  social  calls.  It  appears  from  Dr.  Van  Norman's 
testimony,  that  his  services  were  ^*  professional,"  and  com- 
menced on  the  16th  of  October,  1882,  and  were  concluded  on 
the  28th  of  May,  1883.  There  were  fourteen  consultations 
between  those  dates.  She  came  to  his  office  each  time.  He 
never  attended  her  at  the  house.  Dr.  Shurley  had  profies- 
sional  visits  from  her  at  his  office  between  May  20  and 
June  12,  1881,  and  attended  her  once  at  her  home,  on  Lewis 
Street  Dr.  Gilbert  saw  her  five  times  in  July  and  Augost^ 
1880,  at  her  home.  None  of  them  stated  for  what  ailment 
they  treated  her. 

As  the  questions  run  in  the  application  (16,  16,  and  17,  ss 
heretofore  given),  it  may  be  that  the  assured  would  naturally 
answer  the  seventeenth  with  reference  to  a  physician  attend- 
ing her  for  some  sickness  or  disease  of  more  seriousness  than 
a  mere  temporary  ailment,  such  as  the  one  indicated  by  her 
mother, — trouble  with  her  menses.  As  these  questions  and 
answers  ought  to  be  construed  liberally  in  favor  of  the  as- 
sured, I  am  of  the  opinion  that  a  mere  calling  into  a  doctor's 
office  for  some  medicine  to  relieve  a  temporary  indisposition, 
not  serious  in  its  nature,  could  not  be  considered  an  attend- 
ance by  a  physician  within  the  meaning  of  this  question,  nor 
would  the  calling  at  the  home  by  the  doctor  for  the  same  pur- 
pose be  so  regarded.  The  jury  should  have  been  instructed 
that  the  attendance  of  the  physician  must  have  been  an 
attendance  upon  the  assured  for  some  disease  or  ailment  of 
importance,  and  not  for  an  indisposition  of  a  day  or  so,  trivial 
in  its  nature,  and  such  as  all  persons  are  liable  to  who  are  yet 
considered  to  be  in  sound  health  generally. 

If  no  reference  had  been  made  by  the  court  to  the  personal 
or  social  call,  the  instruction  in  this  respect  would  have  been 
as  favorable  to  the  defendant  as  it  could  claim  under  the  law. 
We  should   not  reverse  the  case  because  of  this  reference. 
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nowever,  but,  as  the  case  must  go  back  for  the  error  already 
noted,  we  call  attention  to  the  remark  as  improper  because 
stress  is  laid  upon  it  by  defendant's  counsel,  and  it  is  claimed 
by  him  that  it  misled  the  jury. 

In  regard  to  second  policy  of  insurance,  Mercy  Victoria 
Brown,  as  appears  by  the  application  for  the  same  signed  by 
her  April  18, 1884,  answered  these  same  questions  as  follows: — 
"Q.  15.  When  last  sick?    A.  Never. 
"Q.  16.*  Of  what  disease?    A.  Never. 
"Q.  17.  Name  of  physician  who  last  attended  life  proposed^ 
and  when?    A.  No." 

We  have  but  little  evidence  of  the  circumstances  under 
which  or  how  this  application  was  obtained.  The  application 
was  not,  however,  filled  out  in  the  handwriting  of  the  assured* 
All  that  Mrs.  Brown  can  remember  is,  that  Mr.  Wyatt  came 
there  to  take  additional  insurance,  and  thinks  Dr.  Kinney 
was  with  him.  Thinks  they  both  wrote  something.  Don't  re- 
member any  questions  that  were  asked,  or  seeing  her  daughter 
sign  the  application. 

Dr.  Kinney  testified  to  making  a  medical  examination  May 
17,  1884;  the  only  time  he  was  ever  there  with  Wyatt.    He 
asked  her  if  she  had  ever  suffered  with  any  disease  of  the 
kidneys,  and  she  told  him  she  did  not  think  she  ever  had, 
but  a  doctor  in  New  York  told  her  that  she  had  some  disease 
of  the  kidneys.    He  thereupon  examined  her,  made  up  his 
mind  she  had  no  disease  of  those  organs,  and  wrote  ^'No" 
after  the  question.    In  the  written  medical  examination  of 
Dr.  Kinney,  introduced  in  evidence,  it  was  stated  that  assured 
never  had  any  illness,  but  that  she  had  Consulted  Dr.  Gilbert 
of  Detroit  and  Dr.  Jenks  of  Chicago  concerning  herself.    There 
was  considerable  evidence  introduced  on  the  part  of  the  de- 
fendant of  statements  of  the  assured  that  she  was  afflicted 
with  disease  of  the  kidneys.    She  died  from  ^*  stoppage  of  her 
menses,"  as  is  shown  by  the  proofs  of  death. 

My  brothers  are  of  the  opinion  that,  these  answers  being 
fSalsOy  the  court  should  have  instructed  the  jury,  as  requested, 
that  the  second  policy  of  insurance  was  void,  and  the  plaintiff 
coold  not  recover  upon  it.  They  hold  that  the  insurance 
company  was  not  bound  to  take  notice  of  the  answers  made 
to  the  same  questions  in  the  application  for  the  first  policy, 
and  was  not  precluded  thereby  from  showing  the  evident 
untroth  of  the  answers  in  the  last  application. 

The  court  correctly  instructed  the  jury  as  to  sound  health 
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at  the  time  the  first  application  was  made.  The  "Bound 
health "  evidently  meant  in  the  application  is  a  state  of 
health  free  from  any  disease  or  ailment  that  afiects  the  gen- 
eral soundness  and  healthfulness  of  the  system  seriously,  not 
a  mere  temporary  indisposition  which  does  not  tend  to  weaken 
or  undermine  the  constitution  of  the  assured.  The  instruc- 
tion that  the  disease  must  be  of  "  serious  nature  "  is  objected 
to,  and  it  may  seem  at  first  blush  to  be  too  strong  a  term  to 
use;  but  it  is  difficult  to  perceive  how  a  person  l^an  be  in 
unsound  health,  or  unsound  condition  of  body  or  mind,  with- 
out the  disease  that  causes  such  condition  is  a  serioufl  one. 
If  the  affliction  is  of  a  permanent  character,  it  must  certainly 
be  a  serious  one;  and  if  it  is  merely  temporary,  and  to  pass 
away  without  serious  results,  it  cannot  well  be  said  to  ren- 
der the  person  unsound  in  his  general  health.  The  word 
''  serious "  is  not  generally  used  to  signify  a  dangerous  con- 
dition, but  rather  to  define  a  grave,  important,  or  weighty 
trouble. 

It  was  claimed  by  the  defendant,  and  the  tenor  of  the  evi- 
dence in  its  behalf  was  to  the  effect,  that  Victoria  had  Bright'f 
or  some  other  incurable  disease  of  the  kidneys.  If  this  were 
so,  then  she  had  not  only  a  serious  but  a  dangerous  diRf^aaf 
The  court  instructed  the  jury  that  if  they  found  the  asBuxed 
had  any  disease  of  a  serious  nature  when  she  made  the  ap- 
plications, the  plaintiff  could  not  recover.  We  think  the  case 
was  fairly  put  to  the  jury  in  this  respect. 

The  court  did  not  err  in  excluding  the  testimony  of  Dr. 
Childs.  He  undertook  to  give  a  conversation  between  him- 
self and  the  mother  of  Victoria  as  to  her  health,  when  he  had 
already  testified  that  he  did  not  know  the  condition  of  Vic- 
toria, because  he  did  not  examine  her,  or  have  any  conversa- 
tion with  her  at  all.  The  conversation  with  the  mother  was 
clearly  incompetent.  It  was  not  offered  to  contradict  or  im- 
peach Mrs.  Brown,  but  as  independent  evidence  of  the  girFs 
health.    It  could  not  be  received  for  that  purpose. 

The  photograph  of  the  girl,  Victoria,  was  offered  to  show 
the  healthy  ^'appearance  "  of  the  assured.  This  was  clearly^ 
incompetent.  No  objection  was  made  to  its  admission,  but 
after  it  was  received  in  evidence,  an  exception  was  taken.  Am 
a  new  trial  must  be  had,  it  is  not  necessary  to  detennine 
whether,  under  the  particular  circumstances  of  its  use  aa  eri- 
dence  in  this  case,  there  was  error.  No  motion  was  made  to 
strike  it  out  of  the  case,  and  it  does  not  appear  that  it 
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ever  exhibited  to  the  jury,  or  used  in  any  way  after  the  excep- 
tion was  taken. 

A  majority  of  the  court  think  that  it  was  error  to  preclude 
Dr.  Henderson  from  testifjdng  in  answer  to  the  question  as  to 
whether  or  not  he  had  ever  treated  the  assured  for  tjrphoid 
fever.  The  fact  as  to  treatment  or  non-treatment  for  this  dis- 
ease was  not,  under  the  circumstances  of  this  case,  a  matter 
of  privilege  upon  which  the  plaintiflF  could  insist. 

It  is  further  claimed  that  the  court  erred  in  permitting  Mrs. 
Brown  to  testify  to  matters  which  varied  and  contradicted  the 
written  statements  of  the  deceased,  as  shown  by  the  applica- 
tions. Mrs.  Brown  certainly  had  the  right  to  show,  by  her 
testimony,  that  the  answers  made  by  her  daughter  at  the 
house  were  incorrectly  written  in  by  the  agent  after  he  went 
to  his  office,  or  that  he  filled  in  answers  at  such  office  that 
were  not  made  at  the  house  by  Victoria.  As  such  answers,  if 
made  by  the  agent,  and  not  by  Victoria,  or  with  her  knowl- 
edge or  consent,  could  not  bind  her,  the  fact  that  they  were  so 
made  could  be  established  by  parol.  If  the  application  had 
Dot  been  signed  until  filled  out,  a  different  rule  might  prevail. 

The  testimony  of  Dr.  Kinney,  in  relation  to  what  Victoria 
said  about  having  kidney  disease,  and  his  conclusion  from 
such  examination  that  she  did  not  have  any  disease  of  those 
organs,  and  his  so  stating  in  his  written  report  of  such  ex- 
amination, was  admissible  as  proof  tending  to  show  that  sho 
was  free  from  any  such  disease. 

The  court  did  not  err  in  refusing  to  direct  a  verdict  for  the 
defendant  upon  both  policies,  but  should  have  instructed  the 
jury  that  the  second  policy  was  void,  under  the  evidence. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  of  this  court  to  the  defendant. 


Lnrs  Insuranob.  —  Company  waives  forfeiture  of  policy,  if,  after  knowl- 
edge of  misrepresentations  in  application,  it  collects  assessments  on  such 
policy:  FitzpcUnck  v.  Hartford  L,  db  A,  Ina.  Co,t  56  Conn.  116;  7  Am.  St.  Rep. 
288,  and  note  298;  McArthur  v.  Home  Life  Aaa'n,  73  Iowa,  336;  6  Am.  St. 
Rep.  G84;  Styhw  v.  IftscDTwrn  Odd  F.  M.  L.  Ins.  Co,,  69  Wis.  224;  2  Am.  St 
Kep.  738,  and  note  740. 

Life  Insubancb.  — When  Notiob  to  Agent  is  imputed  to  the  company: 
J^UzpcUrick  V.  Hartford  L,  de  A,  L  Co.,  56  Conn.  116;  7  Am.  St.  Rep.  288,  and 
note  298;  McArthur  v.  Hoim  L\ft  As^'n^  73  Iowa,  336;  5  Am.  St.  Rep.  684, 
and  note  687. 

Ldh  Insurance.— iNVALiDnr of  Polict  Owing  to  Existenoe  of  Dia- 
BA8S  ArFBcriNO  THE  APPLICANT:  Extended  note  to  Continental  lAft  Ins,  Co, 
▼.  Young,  3  Am.  St.  Rep.  634-637.  Forfeiture  of  policy  for  misrepresenta- 
tions: Id.,  note  635. 
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Lm  Insttbanci — Answer  to  Questions  pROFomiDED  to  AFPLBOAirr.  ^ 
Entire  omission  to  answer  a  qnestion  in  a  written  application  does  not  »Toi4 
the  policy:  Armenia  Ins.  Co.  v.  Paul,  91  Pa.  St.  520;  36  Am.  Bep.  670; 
SawlB  V.  American  M.  L,  L  Co,,  27  N.  T.  282;  84  Am.  Dec  280. 

Life  Insurance.  —  Words  "Good  Health,"  used  in  n  wurranty  in  an 
application,  mean  simply  that  the  person  is  well  to  ordinary  obeerraiion  aad 
in  outward  appearance:  €hraUa»  v.  MetropoUtan  L»  L  Co.,  02  N.  Y.  274;  44 
Am.  Rep.  372. 

Lite  Insurancic.  —  In  case  of  a  warranty  that  the  answers  in  an  ap^iea- 
tion  were  fnll,  correct,  and  tme,  where  insnredy  in  answer  to  question 
whether  he  had  had  any  disease  within  ten  years,  and  if  so,  what  phyadan 
attended,  stated  that  he  had  liad  typhoid  ferer  nine  years  before,  and  gave 
name  of  attending  physic ioji,  the  fact  that  he  had  had  other  aioknasaea  aad 
other  physicians  did  not  constitnte  breach  of  wairaatj:  DUbhtr  t.  JJenis 
L,  Ins.  Co.,  69  N.  T.  256;  25  Am.  Rep.  182. 

Lm  Insurance. — Statements,  representations,  and  declarations  of  in- 
soredy  as  to  present  existing  pains  or  maladies  or  diseases,  are  admissibia  aad 
competent  as  to  the  qnestion  of  the  tmthfolness  of  statements  made  in  the 
application:  Stefft  v.  MaseachuBOU  M.  L.  L  Co.,  63  N.  T.  186;  20  Am.  Sep. 
522;  Atbury  L,  L  Co.  ▼.  Warren,  66  Me.  523;  22  Am.  Rep.  590. 

Lm  Insurance  —  Statbkent  or  Phtsician.  —  Where  truth  of  state- 
ments made  by  family  physician  of  applicant  for  insurance  are  put  in  isansy 
it  is  oompetent  to  prora  by  him  that  he  made  such  statements  tmthfolly  and 
in  good  faith:  Rank  r.  Ameriepok  M,  L.  L  Co,^  27K.  T.  282;  84  Am.  Dea  28a 
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[65  Mtchioan,  SIL] 

hm  BELOfROS  TO  THE  OwKER  ov  THE  SoiL  undsT  ths  witer  «n  wiiick  it 
forms;  and  this  rule  is  not  confined  to  ponds  fonning  or  being  entirely 
upon  a  person's  premises,  but  his  riparian  ownership  of  the  bed  of  the 
stream  will  carry  with  it  the  right  to  the  ice  forming  on  the  snifaoe  of 
such  stream  as  far  as  his  riparian  right  to  the  soil  extends. 

liOB. — Mill-owner  baying  the  Riobt  to  the  Flow  of  Cbbtaiv  Wj 
OVER  THE  Lands  of  Another  has  no  right  to  the  ice  formed  on 
water,  if  its  removal  will  not  decrease  the  capaoity  of  the  mill-] 
furnish  water-power  to  his  mill,  and  is  no  injury  to  radi 


Trespass.    Judgment  for  plaintiff. 
M.  Brovm,  for  the  appellants. 
Frank  Dumon^  for  the  respondent 

MoRSB,  J.  This  action  was  brought  in  justice's  court  to 
recover  damages  against  the  defendants  for  entering  npon  a 
frozen  mill-pond  upon  her  lands,  and  cutting  and  removing 
ice  during  the  winter  of  1884-85.  The  defendants  gave  notiM 
that  the  title  to  the  land  would  come  in  question,  and  filed 
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the  bond  required  by  the  statute  in  such  case.  Thereupon 
the  justice  certified  the  cause  to  the  circuit  court  for  the 
county  of  Mecosta,  where  a  trial  was  had,  and  judgment  ren« 
dered  for  the  plaintifif  for  the  sum  of  fifty  dollars. 

The  circuit  judge,  Hon.  C.  C.  Fuller,  filed  a  written  finding 
of  the  facts  upon  which  he  based  his  judgment. 

This  finding  shows  that  the  defendants,  under  a  lease  from 
Edward  P.  Shankwiler  and  David  L.  Garling,  went  upon  that 
portion  of  a  mill-pond  which  set  back  upon  plaintiff's  lands, 
and  cut  and  carried  away  and  disposed  of  for  their  own  use 
two  hundred  cords  of  ice,  the  value  of  which,  as  it  lay  in  the 
pond,  was  fifty  dollars.  The  mill-pond  was  formed  by  build- 
ing a  dam  across  Ryan  Creek,  a  small  stream,  not  meandered, 
and  emptying  into  the  Muskegon  River.  The  dam  was  built 
in  1866  by  John  Bigelow,  the  husband  of  the  plaintiff.  He 
then  owned  the  northwest  quarter  of  the  northwest  quarter, 
and  the  northeast  quarter  of  the  northwest  quarter,  and  lot 
number  2,  of  section  24,  and  the  southeast  quarter  of  the 
Bouthweet  quarter  of  section  13,  all  in  township  15  north,  of 
range  10  west,  in  the  county  of  Mecosta,  Michigan.  Ryan 
Creek  entered  these  lands  on  section  13,  and  ran  through  both 
the  northeast  and  the  northwest  quarters  of  the  northwest 
quarter  of  24.  Bigelow  erected  this  dam  for  the  purpose  of 
ponding  the  water  to  obtain  power  to  run  and  operate  a  flour- 
ing-mill  on  section  24. 

In  1873  the  plaintiff  joined  in  a  mortgage  with  her  husband, 
executed  by  him  to  the  Albion  College  Endowment  Fund 
Committee,  upon  the  northeast  quarter  of  the  northwest  quar- 
ter, and  Bald  lot  2,  of  section  24.  This  mortgage  also  con- 
veyed the  right  of  flowage  to  raise  the  water  in  the  flume  at 
the  mill  ten  feet  head  on  the  said  lands  retained  by  Bigelow, 
and  not  embraced  in  the  mortgage,  situated  on  sections  24  and 
13.  This  mortgage  was  afterwards  foreclosed,  and  the  title 
to  the  lands  and  the  right  of  flowage,  therein  described,  were 
acquired  by  said  Shankwiler  and  Oarling,  under  whom  de- 
fendants claim  the  ice.  Bigelow  also,  before  the  commence- 
ment of  this  suit,  conveyed  to  his  wife,  the  plaintiff,  subject  to 
the  aforesaid  right  of  flowage,  a  certain  portion  of  the  north- 
west quarter  of  the  northwest  quarter  of  section  24,  and  the 
same  premises  upon  which  the  ice  was  cut  by  defendants. 
The  plaintiff,  therefore,  at  the  time  of  the  cutting  of  the  ice, 
owned  the  land  under  said  ice,  and  the  defendants'  lessors 
owned  the  right  to  flow  water  upon  said  land.    The  plaintiff 
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forbade  the  cutting  of  the  ice  and  the  entry  upon  the  land  De- 
fore  the  alleged  trespass  was  committed. 

The  cutting  and  gathering  of  the  ice  on  said  mill-pond  dur- 
ing the  winter  season  of  each  year  in  no  manner  tended  to  de- 
crease the  capacity  of  said  mill-pond  to  furnish  power  to  nin 
said  mill,  and  was  no  injury  to  the  water-power.  It  is  also 
found  by  the  circuit  judge  that  Shankwiler  and  Garling  have 
always  exercised  great  care  and  caution  to  preserve  the  forma- 
tion of  ice  on  the  mill-pond  in  question,  but  that,  previous  to 
the  execution  of  the  lease  by  them  to  the  defendants,  the 
plaintiff,  acting  by  and  through  her  husband  as  her  agent, 
had  been  accustomed  to  cut  and  gather  the  ice  upon  that  por- 
tion of  the  mill-pond  which  overflowed  her  land,  and  to  sell 
and  dispose  of  the  same  for  her  own  use  and  benefit. 

We  think  the  circuit  judge  was  right  in  his  conclusion  of 
law  that  the  ice  belonged  to  the  plaintiff.  Shankwiler  and 
Garling,  in  acquiring  title  under  the  mortgage  to  the  Albion 
College  Endowment  Fund  Committee,  did  not  obtain  any  title 
in  the  land  flowed,  or  in  the  water  itself,  but  a  mere  right  to 
raise  the  water  to  a  certain  head  at  the  flume,  and  thereby 
overflow  the  land.  While  the  proprietor  of  the  soil  thus  over- 
flowed could  not  draw  this  water  off  by  drains  or  canals,  so  as 
to  injure  the  use  of  the  same  by  the  mill-owners,  he  would 
have  beyond  question  the  right  to  use  it  for  watering  his  cat- 
tle, or  irrigating  liis  lands,  for  domestic  purposes,  and  for  any 
reasonable  profit  or  advantage  which  did  not,  in  a  perceptible 
and  substantial  degree,  impair  the  operation  of  the  flouring- 
mill.  And  the  almost  uniform  authority  is,  that  he  may  take 
and  carry  away  the  water  when  formed  into  ice,  provided  he 
does  not  thereby  appreciably  diminish  the  head  of  water  at 
the  dam  of  the  mill-owner:  Cummings  v.  Barrett^  10  Cueh. 
186;  Ham  v.  Saterrij  100  Mass.  850;  State  v.  Pottmeyer^  83  Ind. 
402;  5  Am.  Rep.  224;  Edgerton  v.  Huff,  26  Ind.  86;  Julien  v. 
Woodsmall,  82  Id.  568;  BrookviUe  and  Metamora  HydrauUe 
Co.  V.  Butler,  91  Id.  134;  46  Am.  Rep.  580;  Paine  v.  Woads^ 
108  Mass.  160;  Stevens  v.  Kelley,  78  Me.  445;  57  Am.  Rep.  813. 

The  owner  of  the  soil  under  the  water  is  ordinarily  the  sole 
and  exclusive  owner  of  the  ice  forming  upon  such  water.  And 
this  is  not  confined  to  ponds  forming  or  being  entirely  upon  a 
person's  premises,  but  his  riparian  ownership  of  the  bed  of  the 
stream  will  carry  with  it  the  right  to  the  ice  forming  upon  tbe 
surface  of  such  stream,  as  far  as  his  riparian  right  to  the  aoil 
extends:    Lorman  v.  Benson^  8  Mich.  18;  77  Am.  Dec.  435; 
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People's  lee  Co.  v.  The  Excelsior^  44  Mich.  229;  88  Am.  Rep.  246; 
Washington  Ice  Co.  v.  ShorUUly  101  111,  46;  40  Am.  Rep.  196; 
Village  of  Brooklyn  v.  Smith,  104  111.  429;  44  Am.  Rep.  90. 
And  in  all  the  reported  cases  that  I  can  find,  except  two,  it  is 
expressly  held  in  a  case  like  the  one  at  bar,  that  the  land- 
owner has  the  exclusive  right  to  the  ice,  and  to  gather  and 
sell  it  for  his  own  benefit,  provided  he  does  not  thereby  impair 
to  a  perceptible  and  substantial  extent  the  fiow  of  water  for 
mill  purposes,  and  that  the  mill-owner  has  no  right  whatever 
to  such  ice.  This  right  results  from  and  grows  out  of  the  title 
to  the  bed  of  the  stream,  and  such  use  of  the  water  as  results 
therefrom:  Stevens  v.  KeUey,  78  Me.  445;  57  Am.  Rep.  813; 
Gould  on  Waters,  sec.  191;  Paine  v.  Woods^  108  Mass.  160, 
172;  BroohoiUe  and  Metamora  Hydraulic  Co.  v.  Butler^  91  Ind. 
134;  46  Am.  Rep.  580;  Dodge  v.  Berry^  26  Hun,  246;  Marshall 
V.  Peters,  12  How.  Pr.  218;  Washir^ton  Ice  Co.  v.  Shortall,  101 
111.  46;  40  Am.  Rep.  196. 

In  Mill  River  etc.  Mfg.  Co.  v.  Smith,  34  Conn.  462,  the  court 
held  that  the  mill-owner  had  an  interest  in  the  ice,  and  a  right 
to  have  it  remain  where  it  was,  upon  the  ground  that  remov- 
ing it  would  injure  the  mill-owner  by  lessening  his  supply  of 
water;  but  the  court  did  not  hold  that  the  mill-owner  had  any 
right  to  remove  and  sell  the  ice  himself.  In  this  case  we  have 
a  positive  finding  of  the  circuit  judge  that  the  removal  of  this 
ice  did  not  '^  decrease  the  capacity  of  the  mill-pond  to  furnish 
power  to  run  said  mill,  and  was  no  injury  to  said  water-power." 
There  is  one  other  case  which  holds  that  the  ice  is  the  prop- 
erty of  the  owner  of  the  easement  to  flow:  Myer  v.  Whitaker, 
6  Abb.  N.  C.  172.  It  is,  however,  the  decision  of  a  single  judge, 
and  the  reasoning  is  not  satisfactory.  It  was  considered  and 
disapproved  in  the  same  state  in  Dodge  v.  Berry,  26  Hun,  246. 

In  the  case  of  Wood  v.  Fowler,  26  Kan.  682,  40  Am.  Rep. 
330,  the  court  held,  in  opposition  to  the  rule  prevailing  in  this 
state,  that  upon  navigable  streams  the  title  of  the  riparian 
owner  of  the  soil  was  limited  to  the  bank  of  the  stream, 
and  that,  therefore,  the  ice  forming  upon  such  streams  be- 
longed to  the  general  public,  or  the  state  as  the  representative 
of  that  public;  but  the  court  recognizes  the  doctrine  that,  upon 
a  stream  not  navigable,  the  icu  would  be  the  property  of  the 
riparian  owner  of  tlie  bed  of  the  stream. 

It  is  contended  by  the  counsel  for  the  defendants  that  this 
(x>urt  held  in  Iligglns  v.  Kusterer^  41  Mich.  318,  32  Am.  Rep. 
160,  that  ice  was  personal  property,  and  belonged  to  the  pos- 
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sessor  of  the  water,  and  that  in  the  case  before  us  the  poeses- 
sion  of  the  water  where  this  ice  was  cut  was  in  Shankwiler 
and  Oarling;  that  they  could  control  this  overflow  at  will,  and 
without  such  overflow  no  ice  could  be  produced.  In  other 
words,  they  had  the  right  to  flow  these  premises,  and  form 
thereby  a  pond  of  water  thereon,  but  they  were  not  obliged  to 
do  so.  They  could,  if  they  saw  fit,  draw  ofif  the  water  to  the 
natural  bed  and  limit  of  Ryan  Creek  as  it  was  before  said 
dam  was  built,  and  prevent  the  plaintiff  from  gathering  ioe, 
by  removing  the  water  upon  which  it  must  form;  and,  having 
the  right  to  move  and  control  the  water  at  their  pleasure,  they 
have  the  exclusive  possession  of  it  to  all  intents  and  purposes, 
which  carries  the  ownership  of  the  ice,  as  the  counsel  claims, 
from  the  language  of  the  opinion  in  Higgins  v.  KuaUrer^  supra. 

The  counsel  also  argues  that  if,  for  the  purpose  of  forming 
ice  upon  the  water,  Shankwiler  and  Oarling  went  to  great  care 
and  expense  to  preserve  the  purity  and  enlarge  the  extent  of 
its  formation,  and  without  their  consent  and  co-operation  no 
ice  could  be  produced,  they  are  certainly  entitled  to  the  ioe  as 
a  matter  of  simple  justice  and  equity,  as  well  as  in  law. 

We  do  not  consider  that  the  case  of  Higgins  v.  Kvsterer^ 
iuprUf  is  at  all  opposed  to  the  authorities  heretofore  cited.  It 
was  simply  decided  in  that  case  that,  where  the  owner  of  the 
freehold  upon  which  the  ice  had  gathered  chose  to  sell  the  ice 
by  itself,  it  ought,  for  good  reasons,  some  of  which  are  stated 
in  the  opinion,  to  be  classed  as  personalty  instead  of  realty. 
The  ownership  of  the  ice  in  that  case  was  held  to  be  in  the 
person  possessing  the  water,  but  his  possession  of  the  water 
was  derived  solely  from  his  ownership  of  the  soil  under  the 
pond  which  contained  such  water.  The  term  *' possessor  ol 
the  water,"  as  used  in  the  opinion,  means  the  owner  of  the 
water. 

In  the  case  at  bar,  no  one  had  the  exclusive  possession  or 
ownership  of  the  water,  as  before  shown.  It  was  in  a  stream  in 
which  others  had  rights  as  well  as  the  plaintiff  and  the  mill- 
owners.  The  use  and  possession  of  the  waters  of  Ryan  Creek 
by  either  must  be  subject,  at  all  times,  to  the  rights  of  other 
proprietors  of  its  banks  and  bed,  both  above  and  below  them, 
from  its  source  to  its  end.  Shankwiler  and  Oarling  had  r.o 
such  possession  of  the  water  as  would  give  them  any  absoluu 
ownership  therein.  They  acquired  by  their  title  to  the  mil., 
under  the  mortgage  foreclosure,  only  the  right  to  use  the  ipvater 
for  mill  purposes,  and  to  overflow  the  plaintiff's  land,  if  ther 
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Baw  fit.  If  they  did  not  choose  to  operate  their  mill,  or  conid 
operate  the  same  without  any  overflow  upon  plaintiff's  prem- 
ises, then,  of  course,  the  stream  would  take  its  natural  course, 
and  keep  within  its  natural  limit  upon  plaintiff's  land.  In 
that  case,  she  could  only  obtain  ice  as  it  gathered  over  the 
bed  of  the  creek,  as  none  would  form  anywhere  else  upon  her 
land,  but  she  would  be  entitled  to  what  ice  was  produced 
upon  her  premises. 

If  Shankwiler  and  Garling  saw  fit  to  use  the  overflow,  as 
they  did,  then  plaintiff  would  have  a  right  to  the  ice  upon 
the  overflow  by  the  same  rule  and  principle  that  would  give 
it  to  her  in  the  channel  of  the  creek.  The  ice  forming  upon 
the  waters  of  the  stream  where  it  ran  through  the  plaintiff's 
premises,  without  any  overflow  by  the  dam,  would  belong  to 
her  by  reason  of  her  proprietorship  of  the  soil,  although  the 
waters  of  such  creek  could  not  be  diverted  by  her  to  the  in- 
jury of  the  owners  of  the  stream  below  her.  Upon  the  same 
principle,  the  ownership  of  the  soil  beneath  the  overflow  would 
endow  her  with  the  exclusive  property  in  the  ice  upon  such 
overflow.  The  equity,  if  any,  resulting  from  care  on  the  part 
of  Shankwiler  and  Oarling  to  preserve  the  purity  and  forma- 
tion of  ice  upon  the  pond,  is  not  sufficient  to  change  the 
settled  rule  as  to  its  ownership. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 


Igb— RiGBT  or  OwHXBSHZP  iir  loB:  Sm  note  to  Woodnuin  ▼.  Pitman^  70 
Me.  4B6}  1  Am.  St.  Rep.  362.  Where  owner  of  miU-pond  ezeented  an  in- 
•trament  under  leel,  whereby  he  leaaed,  denuaed,  and  let  **  the  aole  and 
ezoinsiTe  right  to  out  and  carry  away"  from  aaid  pond  "all  snoh  ice  as  can 
be  eut  in  form  and  ahape  to  be  need  either  for  private  nie  or  as  merchandiae,** 
the  lesior  reaerving  to  himielf  the  right  to  cnt  all  ice  needed  for  his  own  nse, 
the  interest  of  the  lessee  was  not  a  mere  revocable  license,  and  he  coold 
maintain  an  action  against  one  who,  without  right,  entered  upon  the  pond 
and  cnt  ice  therefrom:  Sieharda  v.  Oatuffret,  145  Mass.  486. 
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Clbaveb  V.  Traders'  Insurance  Company. 

[65  Michigan,  627.1 

IxsniuvGE.  — Oral  Assrnt  bt  Agent  or  ah  Insurakcs  CoMPA!rr  to  to 
Effecting  of  Additional  Insurance  Tvill  not  reUere  the  insured  from 
the  forfeiture  of  his  policy,  when  it  provides  that  each  agent  has  no  au- 
thority to  waive,  modify,  or  strike  from  the  policy  any  of  iu  printed 
conditions,  nor  in  case  the  policy  shall  become  void,  to  revive  the  same, 
and  that  if  the  assured  shall  procure  any  other  or  further  insurance 
without  the  consent  of  the  company  written  upon  the  policy,  the  policy 
shall  become  void.  The  assured  must  be  presumed  to  have  knowledge 
of  the  restrictions  contained  in  the  policy. 

Insxjrance  Company  has  Poweb  to  Restaict  the  Powers  and  Ddtxei 
OF  its  Agents  as  it  may  choose;  and  when  their  authority  is  expressly 
limited  and  restricted  by  the  policy  which  the  insured  receives,  tnA 
restrictions  and  limitations  must  be  regarded  as  binding  upon  him. 

Ihbttrance.  —  Fact  that  the  Assubed  hat  not  have  Read  the  Pfimm 
Conditions  of  his  Policy,  and,  in  ignorance  of  them,  relied  upoa  tlie 
implied  or  assumed  powers  of  an  insurance  agent,  cannot  help  him.  It  is 
the  business  of  the  assured  to  know  what  his  contract  of  insurance  wa% 
and  there  can  be  no  difference  in  this  respect  between  an  insurance  policj 
and  any  other  contract. 

When  Insurance  Policy  Contains  Limitations  upon  the  Powm  ov 
THE  Agent,  he  has  no  legal  right  to  contract  as  agent  of  the  company 
with  the  assured  so  as  to  change  the  conditions  of  the  policy,  or  to  dis- 
pense with  the  performance  of  any  essential  requisite  contained  thereia, 
and  the  holder  of  the  policy  is  estopped  by  its  acceptance  from  relying 
upon  any  powers  in  the  agent  in  opposition  to  the  limitationa  and  re- 
strictions contained  in  the  policy. 

Assumpsit  on  insurance  policy.    Jadgment  for  plaintiff. 

Norris  and  Uhl,  for  the  appellant. 
T.  W.  Atwaod,  for  the  respondent. 

Morse,  J.  The  plaintiff  brought  suit  to  recover  the  amount 
of  a  policy  of  insurance  issued  by  the  defendant.  The  policj 
was  issued  on  the  ninth  day  of  February,  1884,  and  expired 
February  9,  1885.  The  property  covered  by  the  policy  was 
destroyed  by  fire,  December  27,  1884.  Proofs  of  loss  were  fur- 
nished, about  which  no  question  is  made. 

November  14,  1884,  additional  insurance  was  placed  on  the 
property  covered  by  defendant's  policy,  in  the  sum  of  two 
thousand  dollars,  in  the  Michigan  Millers'  Mutual  Fire  In- 
surance Company  of  Lansing,  Michigan.  The  policy  in  euit 
provides  that  if  the  insured  shall  procure  any  other  or  further 
insurance  upon  the  property  insured  without  the  consent  of 
the  company  written  upon  the  policy,  the  policy  shall  beconae 
void.    The  consent  of  the  company  to  the  taking  of  the  addi- 
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tional  insurance  in  the  Lansing  company  was  not  indorsed 
upon  the  policy. 

Upon  the  trial  in  the  circuit  court  for  the  county  of  Tuscola, 
the  circuit  judge  directed  a  verdict  for  the  plaintiff  in  the  sum 
of  $2,797.16.    This  direction  is  assigned  as  error. 

After  the  argument  of  counsel  in  the  court  below,  it  is  stated 
in  the  bill  of  exceptions  that  *'the  counsel  for  defendant  con- 
sented, for  the  purpose  of  raising  said  questions  as  to  the 
validity  of  such  clauses,  that  plaintiff's  (Cleaver's)  testimony 
bo  regarded  as  correct." 

The  clauses  referred  to  were  the  one  already  noticed,  as  to 
the  taking  of  additional  insurance,  and  the  following:  *'It  is 
further  understood,  and  made  part  of  this  contract,  that  the 
agent  of  this  company  has  no  authority  to  waive,  modify,  or 
strike  from  the  policy  any  of  its  printed  conditions;  ....  nor 
in  case  this  policy  shall  become  void  by  reason  of  the  viola- 
tion of  any  of  the  conditions  thereof,  has  the  agent  power  to 

revive  the  same And  it  is  hereby  mutually  understood 

and  agreed  by  and  between  this  company  and  the  assured 
that  this  policy  is  made  and  accepted  upon  and  with  refer- 
ence to  the  foregoing  terms  and  conditions,  all  of  which  are 
hereby  declared  to  be  a  part  of  this  contract,  and  are  to  be 
used  and  resorted  to  in  order  to  determine  the  rights  and  ob- 
ligations of  the  parties  hereto,  in  all  cases  not  herein  otherwise 
specially  provided  for  in  writing." 

The  plaintiff  claims  that  because  of  the  action  of  defend- 
ant's agent,  Mr.  Quinn,  with  reference  to  his  procuring  the 
additional  insurance,  the  defendant  is  estopped  from  setting 
up  the  defense  of  additional  insurance  in  this  case. 

The  substance  of  the  plaintiff's  testimony  in  regard  to 
Quinn's  action  in  the  premises  is  this:  When  an  application 
was  sent  by  the  Lansing  company  to  him  to  be  filled  out,  he 
took  it  to  Quinn,  and  told  him  that  he  was  calculating  to 
take  out  two  thousand  dollars  insurance  in  that  company, 
and  asked  him  if  it  would  be  all  right  with  Quinn's  company, 
and  Quinn  said  it  would,  the  property  being  amply  worth  the 
amount  of  both  insurances;  and  thereupon  Quinn  helped  him 
fill  out  the  application,  and  Cleaver  sent  it  on  to  Lansing. 
Quinn  also  looked  at  his  books,  and  said  the  insurance  was 
not  yet  out  in  his  company,  and  asked  Cleaver  if  he  calcu- 
lated to  drop  it;  and  Cleaver  answered  *'  No,"  and  told  him 
that  he  would  make  arrangements  to  have  another  policy 
issued  when  that  expired.    Quinn  also  asked  him  why,  if  he 
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was  going  to  take  more  insurance,  he  did  not  take  it  in  the 
defendant  company,  and  Cleaver  replied  that  he  oonld  get  it 
for  a  less  per  cent  in  the  Lansing  company.  After  plaintiff 
received  bis  policy  in  the  Lansing  company,  he  informed 
Quinn  that  he  had  procured  the  same.  Quinn  replied,  *^A11 
right,"  and  passed  on,  without  any  further  conversation. 

Cleaver  also  states  that  he  obtained  the  additional  insur- 
ance, relying  upon  the  statement  of  Quinn  that  it  would  make 
no  difiference  with  his  insurance  in  the  defendant  company. 
It  also  appeared  that  Quinn  was  an  attorney  at  law,  and  h^ 
fore  this  had  done  some  legal  business  for  Cleaver.  Plaintiff, 
however,  denies  that,  in  this  instance,  he  went  to  Quinn,  as  a 
lawyer,  to  get  advice  and  assistance  in  filling  out  the  applica* 
tion.  He  testifies  he  called  upon  him  to  talk  with  him  about 
the  getting  of  additional  insurance,  and  because  he  did  not 
wish  to  put  such  additional  insurance  upon  the  property  un- 
less it  would  be  satisfactory  to  the  defendant  company. 

The  counsel  for  defendant  contend  that  this  case  is  not  gov* 
erned  by  Westchester  Fire  Ins,  Co.  v.  Earle^  83  Mich.  143,  be- 
cause of  the  clause  in  the  policy  providing  that  the  agent  of 
the  company  '*  has  no  authority  to  waive,  modify,  or  strike 
from  the  policy  any  of  its  printed  conditions."  It  is  insisted 
that  if  the  conduct  of  Quinn  is  held  to  operate  as  a  waiver,  a 
new  contract  is  constructed  for  the  parties  by  judicial  crea- 
tion, in  direct  antagonism  to  the  express  agreement  of  the.  in* 
sured  and  insurer  in  the  policy  of  insurance  upon  which 
plaintiff  is  seeking  to  recover. 

In  Westchester  Fire  Ins.  Co.  v.  Earle^  supra^  it  is  stated,  in 
the  opinion  of  Mr.  Justice  Campbell,  at  page  153,  that  ^'  the 
powers  of  Atwater  [the  agent],  in  the  present  case,  do  not  ap- 
pear to  be  restricted  in  any  way";  and  in  none  of  the  other 
cases  decided  in  this  court,  and  relied  upon  by  plaintiff's 
counsel,  can  I  find  any  mention  of  any  clause  in  the  policies 
prohibiting  the  agent  from  waiving  this  condition  as  to  addi- 
tional insurance:  See  Pennsylvania  Fire  Ins.  Co.  v.  Kittle^  39 
Mich.  51;  Kitchen  v.  Hartford  Fire  Ins.  Co.^  57  Id.  136;  58  Am. 
Bep.  344;  Carpenter  v.  Continental  Ins.  Co.,  61  Mich.  635. 

It  has  been  held  by  this  court  {New  York  Cent.  Ins.  Co.  v. 
Watson^  23  Mich.  486)  that  additional  insurance,  obtained 
without  the  written  consent  stipulated  in  the  policy,  rendered 
such  policy  absolutely  void  upon  the  procuring  of  such  addi- 
tional insurance;  and  that  the  first  policy  could  not  be  revived 
by  anything  short  of  a  new  contract,  or  such  conduct  as,  by 
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misleading  the  insured  to  his  prejudice,  would  operate  as  an 
estoppel. 

It  is  claimed  here  that  the  action  of  the  agent  was  the  ac- 
tion of  the  company,  and  that  such  action  created  an  estoppeL 
But  it  is  not  shown  that  the  agent  had  any  authority  to  in- 
dorse upon  the  policy  the  written  consent  to  additional  insur- 
ance, or  to  waive  in  any  way  the  provisions  of  the  policy.  On 
the  contrary,  the  policy  delivered  to  the  insured  expressly 
states  that  such  agent  *'  has  no  authority  to  waive,  modify,  or 
strike  from  the  policy  any  of  its  printed  conditions;  .... 
nor  in  case  this  policy  shall  become  void  by  reason  of  the  vio- 
lation of  any  of  the  conditions  thereof,  has  the  agent  power  to 
revive  the  same." 

And  it  also  appears  by  the  testimony'  of  the  agent,  Mr. 
Quinn,  who  was  sworn  as  a  witness  on  behalf  of  plaintiff, 
that  he  had  no  authority  to  consent  to  additional  insurance, 
but,  when  application  was  made  for  such  consent,  it  was  his 
duty  to  notify  the  company,  which  he  did  not  do  in  this 
case. 

It  is  not  shown  that  the  company  had  any  notice  of  the 
action  of  the  agent  in  filling  out  the  application  for  addi- 
tional insurance,  or  his  remark  to  Cleaver  that  such  insur- 
ance would  be  all  right,  and  make  no  difference  with  the 
insurance  in  defendant  company.  Nor  is  it  claimed  that  the 
defendant  received  any  premium  for  insurance  after  the  ob- 
taining by  plaintiff  of  the  additional  insurance,  or  did  any 
act  recognizing  the  existence  or  validity  of  the  contract,  either 
before  or  after  the  fire.  The  case  is.  not,  therefore,  ruled  by 
Carpenter  v.  CantinerUdl  I'M.  Co.j  61  Mich.  635,  and  cases 
there  cited. 

It  cannot  be  said,  as  in  the  case  of  Kitchen  v.  Hartford  Fire 
Ins.  Co.j  57  Mich.  135, 58  Am.  Rep.  344,  that  the  insured  relied 
upon  the  statements  of  the  agent  as  authorizing  him  to  procure 
the  additional  insurance.  In  that  case.  Kitchen  had  a  right  to 
rely  upon  the  representations  of  the  agent,  as  there  was  **no 
evidence  that  any  restriction  upon  his  authority  as  agent  was 
brought  to  the  knowledge  of  plaintiff,  or  others  dealing  with 
him."  But  in  the  case  at  bar,  the  plaintiff  must  be  presumed 
to  have  had  knowledge  of  the  restrictions  placed  upon  the 
agent  by  the  terms  of  the  policy  he  received,  and  the  want  of 
authority  expressly  appearing  in  its  conditions  was  sufficient 
notice  to  him  that  he  could  not  bind  the  company  by  a  parol 
acquiescence  in  the  taking  of  additional  insurance. 
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If  the  agent,  under  the  circumstances  of  this  case,  by  filling 
out  the  application  for  the  Lansing  insurance,  and  saying  it 
was  all  right,  can  estop  the  defendant  company  from  raising 
and  enforcing  this  defense,  then  the  clauses  prohibiting  the 
agent  from  waiving  the  conditions  of  the  policy,  or  from  re- 
viving it  after  it  has  become  null  and  void,  are  rendered 
entirely  useless  and  nugatory. 

It  cannot  be  successfully  maintained  but  that  the  company 
has  the  right  and  the  power  to  restrict  as  it  may  choose  the 
powers  and  duties  of  its  agents;  and  when  the  authority  is 
expressly  limited  and  restricted  by  the  policy  which  the  in- 
sured receives,  there  can  be  no  good  reason,  either  in  law  or 
equity,  why  such  limitations  and  restrictions  shall  not  be  con- 
sidered as  known  to  the  insured,  and  binding  upon  him. 

This  is  not  a  case  where  the  insured  had  a  right  to  rely 
upon  the  action  of  the  agent,  or  to  presume  that  his  action  was 
known  to  the  company,  and  ratified  by  them,  as  in  Security 
Ins.  Co.  V.  Fay,  22  Mich.  467;  7  Am.  Rep.  670.  The  policy 
received  by  Cleaver  distinctly  pointed  out  the  way  to  procure 
additional  insurance  without  voiding  the  first  insurance,  and 
expressly  prohibited  the  agent  from  waiving,  altering,  or  mod- 
ifying the  process  of  obtaining  further  insurance. 

The  fact  that  the  plaintiff  may  not  have  read  the  printed 
conditions  of  his  policy,  and  relied,  in  ignorance  of  them,  upon 
the  implied  or  assumed  powers  of  the  agent,  cannot  help  him. 
It  was  his  business  to  know  what  his  contract  of  insurance 
was,  and  there  can  be  no  difference  in  this  respect  between  an 
insurance  policy  and  any  other  contract.  In  the  absence  of 
any  fraud  in  the  making  of  the  same,  and  none  is  claimed  in 
this  case,  the  insured  must  be  held  to  a  knowledge  of  the  con- 
ditions of  his  policy,  as  he  would  be  in  the  case  of  any  other 
contract  or  agreement.  When  the  policy  of  insurance,  as  in 
this  case,  contains  an  express  limitation  upon  the  power  of  the 
agent,  such  agent  has  no  legal  right  to  contract  as  agent  of  the 
company  with  the  insured  so  as  to  change  the  conditions  of 
the  policy,  or  to  dispense  with  the  performance  of  any  essentia] 
requisite  contained  therein,  either  by  parol  or  writing;  and 
the  holder  of  the  policy  is  estopped,  by  accepting  the  policy, 
from  setting  up  or  relying  upon  powers  in  the  agent  in  oppo- 
sition to  limitations  and  restrictions  in  the  policy:  Mersera% 
V.  Pliosniz  Mut.  Life  Ins.  Co.,  66  N.  Y.  274;  Catotr  v.  American 
Life  Ins.  &  Trust  Co.,  33  N.  J.  L.  487. 
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The  circnit  judge,  as  the  case  stood  in  the  court  below, 
should  have  directed  a  verdict  in  favor  of  the  defendant. 

The  judgment  of  the  lower  court  is  therefore  reversed,  and 
a  new  trial  granted,  with  costs  of  this  court  to  defendant. 


InsUBAKCB.  — BrOCKR  with    AuTHORITT  SzKPLT  to  RBOBm   AND  FOB> 

WAKD  Affligations,  deliver  policies,  and  ooUeot  premiums,  haa  no  apparent 
power  to  bind  the  company  by  altering  policy:  DuhUh  NcUumal  Bank  ▼• 
KnoxoUle  Fire  Im.  Oo,,  85  Tenn.  76;  4  Am.  St.  Bep.  744^  and  note  761. 

Insvrancb — Stipulations  in  Gontraot  or. —  An  Aobnt  of  a  mntnal 
insurance  company  filling  up  an  application  is  an  agent  of  the  company,  not- 
withstanding a  stipulation  to  the  contrary  in  the  policy:  KaumiU  ▼.  Minnuoia 
tie.  A8a\  31  Minn.  17;  47  Am.  Rep.  776. 

iNsimANGX. — Whxrx  Aobnt  of  Compant  Fillxd  Apflioation,  and  to 
question  of  encumbrances,  applicant  said  he  could  put  down  what  he  pleased, 
and  agent  said  he  would  put  down  "  no  encumbrances,"  to  which  applicant 
made  no  reply,  the  statement  being  untrue,  avoided  the  policy:  Blooming  G, 
M,  F.  Ina.  Co,  ▼.  McAnemey,  102  Pa.  St.  335;  48  Am.  Rep.  209.  But  other- 
wise where  applicant  makes  correct  answers  to  questions,  and  agent  inserts 
falsely:  Insurance  ▼.  WUUams,  39  Ohio  St.  684;  48  Am.  Rep.  474;  Plantero* 
Ins.  Co.  ▼.  SorreU,  I  Bazt.  352;  25  Am.  Rep.  780;  Phniera*  Ins.  Co.  ▼.  Myers, 
65  Miss.  479;  30  Am.  Rep.  521. 

Insitranob.  — PouoT  IS  Atoidkd  bt  Obtainivo  a  Subsbqubnt  Amount 
OF  IffBUKANOB  with  the  mere  oral  consent  of  president  of  insurance  company, 
where  such  is  contrary  to  the  by-laws:  HcUe  ▼.  Meehanies'M,  F,  Ins.  Co.,  6 
Gray,  169;  66  Am.  Dec.  410. 

Insukanob.  —  Aobnt  cannot,  without  AuTHOBtrr,  Wattb  Ant  STiPtTLA- 
TION  in  a  written  insurance  policy,  especially  by  acts  or  words  of  his  own* 
when  it  is  expressly  stated  in  policy  that  a  breach  of  such  stipnlatian  shaH 
render  pdioy  void:  Robinson  ▼.  Fire  Asin  etc,  63  Mich.  90. 
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AOOIDBNT  InSTTBANOB — DbaTH,  WHBN  NOT  THB  RbSTTLT  OV  DbSION.  — Ao- 

oident  insurance  policy  contained  a  condition  exonerating  the  insurer 
from  liability,  if  the  death  of  the  assured  was  the  result  of  design  on  the 
part  of  the  assured  or  any  other  person.  The  assured  was  shot  by  an 
officer;  but  there  was  some  evidence  tending  to  show  that  the  officer  did 
not  know  it  was  the  assured  at  whom  he  shot,  and  that  he  did  not  in- 
tend to  kill  the  assured.  Held,  that  if  this  evidence  were  true,  it  could 
not  be  said  as  a  matter  of  law  that  the  assured  lost  his  life  from  the  de- 
sign of  another. 

Dbath  dobs  not  Rbsult  tbom  THB  Unlawful  Act  or  thb  Assubed,  if 
he  was  a  deserter  and  was  killed  by  an  officer,  who  was  instructed  to  ar- 
rest him  as  such  deserter,  if  he  wss  not  doing  any  unlawful  act  at  the 
time  he  was  killed. 

Aocidbnt  Insurancb — Void  Ck>NDiTiON. — Clause  in  a  Policy  or  In- 
8UBANCE  Requiring  Direct  or  PosnxvB  Proob  that  the  death  of  the 
AM.  8T.  Bbf.,  Vol.  VUL— 68 
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aasored  was  oaiued  by  external  Tiolenoe  and  accidental  meana^  and  mt 
not  the  result  of  design,  either  on  the  part  of  the  assnred  or  any  ctt« 
person,  cannot  be  allowed  to  prevail  as  a  nde  of  evidence  on  the  trial  of 
an  action  against  the  insurer.  Courts  will  not  permit  the  ocyoraa  of  jm^ 
tice  upon  a  trial  before  them  to  be  stipulated  or  contracted  ia  anch 
manner  as  to  defeat  the  ends  to  be  subserved  by  such  triaL 
Iv  Stdpulation  or  Bzoeption  in  a  Poliot  or  Ivsubanoi  o  Gapablb  or 
Two  MBANiMGSy  that  mutt  be  adopted  which  is  most  faToralila  to  Hm 
assured. 


Assumpsit  on  insurance  policy.  Trial  judge  directed  a  ver- 
dict for  the  defendant. 

Hanchett  and  Stark^  for  the  appellant. 

Wisner  and  Draper,  for  the  respondent. 

MoBSE,  J.  The  defendant,  on  the  seventeenth  day  of  Sep- 
tember, 1880,  in  consideration  of  a  premium  then  paid  by  him, 
issued  and  delivered  to  William  Samuel  Utter  an  accidental 
insurance  policy  for  the  benefit  of  the  plaintiff,  who  was  hia 
mother.  This  policy  insured  said  Utter  against  death  occur- 
ring through  violent,  external,  and  accidental  means,  for  one 
year,  in  the  sum  of  one  thousand  dollars. 

When  this  insurance  was  effected,  the  said  Utter  was  under 
age,  and  had  before  that  time  enlisted  as  a  musician  in  the 
regular  army.  March  28,  1880,  he  deserted  the  service  while 
stationed  at  Fort  Verde,  Arizona,  and  went  to  Los  Angelea, 
California.  He  was  at  the  latter  place  when  insured  and  at 
the  time  of  his  death,  which  occurred  within  the  life  of  the 
policy,  February  12,  1881. 

After  complying  with  the  requisites  of  the  policy  as  to  prooft 
of  death,  and  after  refusal  of  payment  thereon,  the  plaintiff 
brought  suit  for  the  recovery  of  the  sum  named  therein  in  the 
circuit  court  for  the  county  of  Saginaw. 

The  defendant  pleaded  the  general  issue,  and  gave  notioe 
under  the  same  that  it  was  provided  in  the  policy  as  fled- 
lows:  — 

''  'And  no  claim  shall  be  made  under  the  policy  when  the 
death  or  injury  may  have  happened  in  consequence  of  volun- 
tary exposure  to  unnecessary  danger,  or  while  the  insured 
was  or  in  consequence  of  his  having  been  under  the  influence 
of  intoxicating  drinks,  or  while  engaged  in  or  in  coneequenoe 
of  any  unlawful  act.' 

^^And  said  defendant  will  show  and  prove,  upon  the  trial  of 
said  cause,  that  William  Utter,  the  insured  named  in  said 
policy,  was  a  soldier  in  the  army  of  the  United  States,  and 


April,  1887.]     Utter  v.  Tbavelbbs'  Insubancb  Co.         916 

while  so  engaged,  on  or  aboat  the  twenty-eighth  day  of  March, 
1880,  deserted  and  fled  from  his  post  and  command;  and 
while  being  a  deserter,  and  endeavoring  to  avoid  captare  as  a 
deserter,  and  being  returned  to  the  army  authorities,  and 
while  seeking  to  escape  arrest  as  a  deserter,  was  shot  and 
killed. 

''And  said  defendant  will  also  show  that,  at  the  time  said 
William  Utter  received  the  injury  which  resulted  in  his  death, 
he  was  intoxicated;  and  also  that  such  injury  was  received  in 
consequence  of  his  having  been  under  the  influence  of  intoxi- 
cating drinks. 

''And  defendant  will  also  show  that  the  death  of  said  Wil- 
liam Utter  happened  in  consequence  of  his  voluntary  exposure 
to  unnecessary  danger,  and  in  consequence  of  his  unlawful 
act,  in  that,  being  a  soldier  in  the  army  of  the  United  States, 
he  became  and  was  a  deserter  therefrom  on  or  about  the 
twenty-eighth  day  of  March,  1880,  thereby  subjecting  himself 
to  pursuit  and  attempted  capture,  and  the  danger  and  peril 
attending  the  same,  and  thereby  being  engaged  in  an  unlaw- 
ful act;  and  while  being  such  deserter,  and  while  attempting 
to  escape  capture,  and  thus  exposing  himself  to  unnecessary 
danger  and  peril,  and  while  thus  engaged  in  an  unlawful  act, 
the  said  William  Utter  was  shot  and  killed  by  an  ofiBicer  who 
was  endeavoring  to  arrest  him  as  a  deserter,  and  from  whom 
said  Utter  was  seeking  to  escape. 

"  The  defendant  will  also  show  that  the  said  William  Utter 
was  killed  while  engaged  in  an  unlawful  act,  and  also  in  con- 
sequence of  an  unlawful  act,  within  the  meaning  of  said  pol- 
icy, in  that  he  did  commit  an  assault  upon  one  J.  A.  Berry, 
by  pointing  directly  at  him  —  said  Berry  —  a  pistol  in  a 
threatening  manner,  and  so  as  to  induce,  in  the  mind  of  said 
Berry,  the  belief  that  he  intended  to  fire,  and  that  he,  said 
Berry,  was  in  danger,  and  thereupon,  in  consequence  of  said 
act  of  Utter,  said  Berry  shot  and  killed  him." 

The  policy  also  contained  the  following  clause,  which  be- 
comes material  in  the  discussion  of  the  case  as  it  stands  in 
this  court:  "And  this  insurance  shall  not  be  held  to  extend  to 
disappearances,  nor  to  any  case  of  death  or  personal  injury, 
unless  the  claimant  under  this  policy  shall  establish,  by  di- 
rect and  positive  proof,  that  the  said  death  or  personal  injury 
was  caused  by  external  violence  and  accidental  means,  and 
was  not  the  result  of  design,  either  on  the  part  of  the  insured, 
(HT  of  any  other  person." 


916  Utter  v.  Travelers'  Insurance  Co.  [Mich. 

Upon  the  trial,'  at  the  close  of  the  testimonj,  the  circuit 
judge  directed  a  verdict  for  the  defendant     The  jury  ren 
dered  such  verdict,  and  judgment  passed  thereon  for  ibe  de- 
fendant. 

Utter  was  killed  in  a  house  of  ill-fame  in  Los  Angeles,  by 
a  pistol-shot  fired  by  one  Berry,  a  deputy  sheriff  of  Los 
Angeles  County.  It  seems  that  the  captain  of  the  compaDy 
to  which  Utter  belonged  learned  of  his  whereabouts,  and  tele- 
graphed to  the  sheriff  a  description  of  Utter,  stating  that  he 
was  a  deserter.  This  telegram  was  shown  to  Berry,  and  he 
was  instructed  by  tho  under-sheriff  to  arrest  Utter.  Berry, 
without  any  warrant,  process,  or  other  authority,  went  to  this 
house  where  Utter  was,  and  shot  and  instantly  killed  him. 
The  facts  as  to  the  killing  are  conflicting,  as  stated  by  the  dif- 
ferent witnesses. 

Qeorge  Branagan,  who  testifies  on  the  behalf  of  the  plain- 
tiff, says  that  Utter,  John  H.  Sheehan,  and  himself  were  in  the 
house  together,  sitting  in  a  room  used  as  a  kitchen,  talking 
together.  Utter  said  a  policeman  was  after  him.  After  they 
had  sat  there  some  five  or  ten  minutes,  some  one  came  to 
the  front  door  and  rapped  very  loud.  The  door  was  locked. 
There  was  a  door  of  the  kitchen  opening  out  on  an  alley-way 
that  ran  into  the  street.  Some  one  came  and  rapped  at  that 
door,  and  then  stopped.  The  noise  stopped  a  little  while. 
*^  Perhaps  a  minute  afterwards  Utter  got  up  and  opened  the 
door.  A  shot  was  fired,  and  he  fell.  Then  one  Berry  came 
into  the  room  through  the  door,  with  his  pistol  in  his  hand, 
pointed  the  pistol  at  Sheehan,  and  told  him  to  throw  up  his 
hands,  saying  to  him,  *  I  believe  you  are  Billy  Utter.*  Shee- 
han replied,  *  No;  you  've  killed  your  man.'" 

The  door  through  which  Uttfer  was  shot  opened  on  the  in- 
side of  the  room,  and  turned  on  its  hinges  to  the  right,  so  that 
it  was  impossible  almost  for  one  at  the  same  time  to  use  any 
weapon.  "  The  shot  was  fired  as  soon  as  the  door  was  opened 
wide  enough  to  allow  Utter  to  poke  his  head  around,  and  look 
out," 

Branagan  did  not  hear  anything  spoken,  either  by  Berry  or 
Utter  at  the  time.  Had  anything  been  said,  thinks  he  would 
have  heard  it.  Utter  was  shot  in  the  head.  He  was  not 
under  the  influence  of  intoxicating  liquors,  and  Branagan  did 
not  see  any  revolver  in  his  hand  when  he  was  shot. 

Berry  testified,  on  the  part  of  the  defendant,  that  he  was 
deputy  sheriff  of  Los  Angeles  County;  that  on  February  12, 
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1881,  he  received  instructions  from  the  ander-BherifP  to  arrest 
William  Utter.  He  had  no  warrant  or  other  writ,  and  no 
complaint  had  been  lodged  against  Utter.  Had  no  authority 
except  the  under-sheriff's  instructions,  and  a  telegram  he  had 
seen,  the  substance  of  which  was  to  arrest  Utter,  he  thinks, 
for  being  a  deserter.  ^^  That,  on  receipt  of  telegram,  he  asked 
Jeff.  Thompson  to  go  with  him.  They  found  Utter  in  a  house 
of  ill-Came  on  Los  Angeles  Street,  in  Los  Angeles,  California. 
Witness  looked  through  the  blind  into  the  room,  and  saw 
Utter  and  another  man  in  the  room.  He  then  sent  Bottelle,. 
a  man  who  was  with  witness,  to  arm  himself.  While  he  was 
gone,  a  woman  came  out  of  the  house,  and  ordered  witness  off. 
He  refused  to  go,  but  follDwed  her  into  the  house.  When  he 
got  to  the  room  where  he  had  seen  Utter,  there  was  no  one 
in  it.  Heard  a  noise  in  an  adjoining  room,  and  tried  to  enter 
that  room,  but  the  door  was  locked.  He  then  heard  a  noiso 
as  of  a  door  opening  on  the  outside,  and  passed  out,  and  was 
approaching  an  outside  door,  when  the  door  opened,  and  Utter 
appeared.  Witness  told  him,  in  substance, — he  cannot  re* 
member  the  exact  language, — to  throw  up  his  hands;  that  he 
(witness)  was  an  officer,  and  arrested  him.  The  moment  that 
he  presented  his  pistol  and  spoke  to  him.  Utter  stepped  back 
a  step,  and  raised  his  pistol,  pointing  it;  at  witness.  Witness 
fired,  and  Utter  fell.  The  moment  the  door  opened,  witness 
commanded  him  to  throw  up  his  hands,  and  there  was  no 
other  conversation.  Utter  did  not  speak.  Don't  know  whether 
his  revolver  was  cocked  or  not;  but  considered  his  action 
threatening  and  dangerous.  It  was  between  eight  and  nine 
o'clock  in  the  evening.  Branagan  and  another  party  were  in 
the  house  with  Utter.  I  knew  Utter  by  sight.  I  recognized 
him  when  I  saw  him.  I  spoke  as  soon  as  the  door  opened, 
disclosing  him." 

Three  other  witnesses,  who  did  not  see  the  shooting,  testified 
that  they  each  came  there  shortly  after,  and  saw  a  pistol  lying 
on  the  floor  beside  the  body  of  Utter. 

The  plaintiff  also  introduced  evidence  tending  to  show  that 
Utter  was  partially  deaf,  so  that  his  hearing  was  materially 
affected;  that  neither  his  father  nor  mother  consented  to  his 
enlistment,  and  that  the  father,  at  the  time  of  the  killing,  was 
engaged  in  measures  to  obtain  his  release  from  the  service. 

Upon  this  testimony,  which  is  here  substantially  given,  the 
court  below  based  its  opinion  that  *Hhe  injury  was  a  pistol- 
■hot  wound,  and  the  firing  of  tlie  pistol  was  not  accidental," 
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but  designed  by  the  firing  party,  and  that  the  policy 
not  '^  intended  to  insure  against  murder  or  willful  killing  of 
any  kind,  but  intended  to  insure  against  ordinary  accidental 
means  alone, — what  we  properly  know  as  accidents."  It  is 
true,  as  the  court  below  said,  that  there  is  no  dispute  with 
regard  to  the  fact  that  the  officer  intended  to  shoot,  and  in- 
tended to  inflict  bodily  injury  upon  some  person.  The  oflScer 
deposes  that  he  knew  it  was  Utter  when  he  fired,  but  the 
evidence  of  Branagan  tends  very  strongly  to  show  that  he  did 
not  know  it  was  Utter  he  had  shot,  and,  after  he  came  into 
the  room,  thought  Sheehan  was  Utter,  until  informed  by 
Sheehan  that  he  ^'  had  killed  his  man." 

It  is  claimed  by  the  counsel  for  the  plaintiff  that  the 
''  design "  mentioned  in  the  policy  must  be  considered  as  a 
design  to  kill  Utter,  and  that  there  was  evidence  in  the  case 
sufficient  to  go  to  the  jury,  tending  to  show  that  the  act  that 
caused  the  death  of  Utter  was  not  done  with  the  design  of 
killing  him.  In  other  words,  if  Berry  went  to  the  house  where 
Utter  was,  not  with  the  intention  of  killing  him,  but  for  the 
purpose  of  arresting  him,  and  when  the  door  was  opened,  by 
reason  of  Utter's  drawing  a  pistol,  or  any  other  cause,  he  fired, 
not  knowing  it  was  Utter,  although  the  death  of  Utter  was 
caused  thereby,  and  Berry  meant  to  kill  whoever  it  was,  it 
cannot  be  held  that  the  death  of  Utter  was  caused  by  design; 
that,  when  the  design  was  to  kill,  it  must  also  be  a  design  to 
kill  Utter,  then  formed  in  the  mind,  and  intentionally  carried 
out  by  the  act. 

If  a  person  should  draw  a  pistol  in  a  crowded  street,  and 
deliberately  fire  the  same,  with  the  intent  of  killing  some  one, 
or  with  a  reckless  disregard  of  human  life,  and  a  person  waa 
killed  or  wounded,  would  such  killing  or  wounding  be  an 
accident,  in  the  meaning  of  this  policy,  or  would  it  be  by  the 
design  referred  to  therein?  There  would  undoubtedly  be  a 
design  to  kill  or  wound  some  one,  but  no  design  to  kill  or 
wound  the  particular  person  injured.  Suppose  that,  for  the 
purposes  of  plunder,  persons  arrange  to  throw  a  passenger 
train  off  a  railroad  track,  knowing  that  such  act  is  liable  to 
kill  or  injure  some  one,  but  having  no  malice  against  any 
individual  thereon,  or  any  design  to  kill  any  particular  per- 
son, and  the  train  is  derailed,  and  the  insured  killed,  can  it 
be  said  that  his  death  was  not  accidental,  under  this  policy, 
but  by  the  design  of  some  person? 

The  argument  may  be  carried  further.    Suppose  one  fires 
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a  pistol  in  the  air.  He  fires  by  design,  but  does  not  intend 
to  kill  any  one.  The  shot  strikes  the  insured,  and  kills  him. 
The  act  which  causes  the  death  —  the  shooting  of  the  pistol 
—  is  designed,  and  therefore  not  accidental,  but  the  killing 
is  certainly  accidental,  and  not  designed.  If  the  pistol  is 
fired  at  one  man,  and  hits  another,  is  it  any  less  accidental, 
as  far  as  the  person  hit  is  concerned,  or  the  mind  of  the  per* 
son  who  does  the  shooting?  And,  if  the  shot  is  fired  at  the 
insured  in  the  belief  that  he  is  another  man,  is  not  the  char- 
acter of  the  act  the  same?  If  one  designedly  roll  a  stone 
down  a  mountain-side  with  no  intent  to  injure  any  one,  and 
in  its  course  it  crush  a  man,  it  is  an  accident.  If  it  were 
purposely  rolled  down  to  crush  one  man,  and  it  is  deflected 
from  the  course  intended,  and  kills  another,  is  it  not  equally 
an  accident?  The  design  or  purpose  was  not  to  kill  the  one 
injured,  because  it  was  intended  to  kill  another,  and  not  him. 
The  criminal  intent  of  the  one  putting  the  stone  in  motion  may 
render  him  guilty  and  responsible  for  the  actual  result,  tliough 
not  intended;  yet  the  death  of  the  person  thus  killed  must  be 
considered,  as  far  as  he  is  concerned,  an  accident,  as  his  death 
was  not  intended  by  any  one. 

It  seems  to  me  that  the  design  intended  by  the  terms  of 
this  policy  must  bb  the  design  that  intended  the  actual  result 
accomplished,  and  not  the  design  of  the  act  itself,  which  act 
resulted  in  the  killing  of  one  contrary  to  the  design  of  the 
act.  If,  when  Berry  fired  this  shot,  he  did  not  know  the  man 
be  fired  at  was  Utter,  and  did  not  intend  to  kill  Utter,  it  can- 
not  be  said  that  Utter  lost  his  life  by  the  design  of  Berry. 

Nor  can  it  be  held,  as  a  matter  of  law,  that  Utter  was  en- 
gaged in  an  unlawful  act,  within  the  meaning  of  this  policy. 
If  he  had  been  shot  in  the  act  of  deserting,  this  claim  might 
be  made  with  some  reason  and  propriety,  but  such  wua  not  the 
case  here.  Neither  was  he  shot  because  he  was  a  desert  it,  nor 
because  he  was  in  a  house  of  ill-fame.  He  was  shot,  if  Berry 
is  to  be  believed,  because  he  did  not  throw  up  his  hands  when 
commanded  to,  and  was  in  the  act  of  drawing  a  pistol.  He 
was  killed,  if  Branagan  is  to  be  believed,  without  provocation, 
and  in  a  wanton  and  murderous  manner,  as  soon  as  his  head 
appeared  in  the  door.  Whether  he  was  doing  anything  un- 
lawful at  the  time  of  the  shooting,  was  also  a  question  for  the 
jury,  to  be  determined  by  them  under  all  the  circumstances  of 
tb^  case. 

%  on  being  refused  admittance  after  rapping  on  the  door, 
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the  olficer  had  fired  through  tne  door,  and  killed  Utter,  it 
could  not  be  claimed  that  Utter  was  killed  by  design,  or  b^ 
cause  he  was  engaged  in  any  unlawful  act;  nor  if  Berry  fired 
at  the  first  head  he  saw  poked  out  of  the  door,  not  knowing  or 
caring  who  it  was,  can  it  be  held  that  the  death  was  by  design 
against  Utter,  or  in  consequence  of  any  unlawful  act  on  hia 
part? 

The  clause  in  the  policy  requiring  direct  and  positive  proof 
that  the  death  was  caused  by  external  violence  and  accidental 
means,  and  was  not  the  result  of  design,  either  on  the  part  d 
the  insmred  or  of  any  other  person,  cannot  be  allowed  to  govern 
the  courts  in  cases  of  this  kind.  The  intent  of  Berry  is  locked 
within  his  own  breast,  and  can  only  be  determined  by  bis  own 
evidence,  or  the  inferences  to  be  drawn  from  his  acts,  which 
latter  would  be  in  the  nature  of  circumstantial  proof.  If 
Berry  himself  had  been  killed,  it  would  have  been  impoBrible, 
by  "  direct  and  positive  proof,"  to  show  what  his  real  design 
was,  and  it  would  also  be  manifestly  against  the  policy  of  the 
law,  and  diametrically  opposed  to  justice,  to  allow  his  own 
testimony  of  his  motives,  however  unsatisfactory  it  might  be, 
to  be  controlling,  when  all  the  facts  of  his  actions  and  lan- 
guage at  the  time  contradicted  his  positive  assertions  of  his 
intent  upon  the  trial.  If  this  clause  can  be  allowed  to  stand, 
any  person  accidentally  killed  when  no  one  is  by  is  debarred 
from  the  benefit  of  his  insurance.  Circumstances  may  plainlj 
and  almost  certainly  indicate  that  he  was  killed  by  accident^ 
and  yet  no  positive  and  direct  proof  can  be  furnished.  If  an 
accident  happen  upon  a  railroad  by  the  fault  of  one  of  its  em- 
ployees, who  is  killed  by  the  accident,  his  design  in  causing 
such  accident  cannot  be  shown  by  direct  and  positive  proo^ 
and  the  beneficiaries  of  an  insured  person  killed  by  such  ao- 
cident  cannot  recover.  The  design  of  the  person  responsible 
for  the  killing  can  in  no  case  be  directly  and  positively  proven 
except  by  his  own  evidence  or  admissions. 

Courts  will  not  permit  the  course  of  justice,  upon  trials  b^ 
fore  them,  to  be  stipulated  or  contracted  in  such  manner  as  to 
defeat  the  ends  to  be  subserved  by  such  trials.  The  parties  to 
the  contract  cannot  agree  to  oust  the  courts  of  jurisdiction  over 
such  contract.  The  operation  of  this  clause,  requiring  direct 
and  positive  proof,  in  many  cases  would,  in  efiect,  preclude 
the  court  from  jurisdiction,  and  bar  a  recovery.  If  they  esft 
make  this  agreement,  they  can  also  stipulate  that  the  evi- 
dence must  come  from  certain  persons,  or  make  any 
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meni  they  see  fit,  controlling  and  directing  the  course  of 
proceeding  upon  the  trial.  They  may  contract  in  relation 
to  a  condition  precedent  before  bringing  suit,  or  in  relation  to 
anything  going  to  the  remedy,  but  not  to  the  right  of  recovery 
itself:  Wood  on  Insurance,  2d  ed.,  sec.  456^  p.  1011.  Circum- 
stantial evidence  is  regarded  by  the  law  as  competent  to  prove 
any  given  fact;  and  sometimes  it  is  as  cogent  and  irresistible 
as  direct  and  positive  testimony. 

The  case  should  have  been  submitted  to  the  jury.  The 
'*  design''  mentioned  in  the  policy  must  be  considered  a  design 
on  the  part  of  Berry  to  kill  Utter;  and  if,  at  the  time  he  fired 
the  pistol-shot,  he  did  not  intend  to  kill  Utter,  or  did  not 
know  that  the  man  he  was  shoojting  was  Utter,  there  is  nothing 
in  the  present  record  to  prevent  a  recovery  by  the  plaintifi*. 

When  a  stipulation  or  exception  to  a  policy  of  insurance 
emanating  from  the  insurers  is  capable  of  two  meanings,  the 
one  is  to  be  adopted  which  is  the  most  favorable  to  the  in- 
fiored:  May  on  Insurance,  sees.  174,  175;  Wood  on  Insurance, 
2d  ed.,  sees.  60, 62;  Allen  v.  Si.  Louis  Ins.  Co.,  85  N.  Y.  478. 

There  was  evidence  in  the  case  having  a  tendency  to  show 
that  Berry  did  not  intend  to  kill  Utter,  and  did  not  know  that 
the  person  he  bad  killed  was  Utter  until  after  the  shooting. 

The  judgment,  therefore,  in  my  opinion,  should  be  reversed, 
and  a  new  trial  granted,  with  costs  of  this  court  to  plaintiff. 


Whbtheb  Parties  mat,  bt  tueib  Stipulations  Inserted  in  a  Con* 
TRACT,  Make  a  Rule  ov  Evidence  by  Which  the  Courts  must  be 
Bound  in  Litigation  Subsequently  Arising  under  Such  Contract.  — 
The  precise  qaostion  here  involved  does  not  appear  to  have  heen  hitherto 
adjudicated  by  the  courts  of  last  resort,  nor  is  it  easy  to  find  decisions  upon 
the  subject  which  are  strictly  analogous.  It  was,  however,  held  by  the  su- 
preme court  of  the  United  States,  in  a  more  recent  case  than  tho  principal 
one,  and  which  was  also  a  suit  upon  what  ia  commonly  called  an  accident 
policy  of  iasurance,  that  a  condition  in  the  policy  requiring  direct  and  posi- 
tive proof  to  be  made  of  death  having  been  caused  by  external,  violent,  and 
accidental  means,  did  not  deprive  the  plaintiff^  when  making  such  proof,  of 
the  benefit  of  rules  of  law  established  for  the  guidance  of  courts  and  juries 
in  the  investigation  and  determination  of  facts:  TVavelera'  Ins,  Co.  v.  Mc" 
Chnkejf,  127  U.  S.  661.  The  jury  were  at  liberty  to  draw  such  inferences  in 
respect  to  the  cause  of  death  as,  under  the  settled  rules  of  evidence,  the 
facta  and  circumstances  justified:  Id. 

The  doctrine  of  the  principal  case,  that  parties  cannot,  by  any  agreements 
•ntered  into  by  them,  control  the  course  of  justice,  or  effectually  oust  the 
eonrts  of  the  jurisdiction  which  has  been  conferred  upon  them,  is  well  sus- 
tained by  authority:  Hobba  v.  ManJuiUan  Ins.  Co.,  56  Me.  417;  96  Am.  Deo. 
472.  Thus,  although  arbitration  is  regarded  both  by  the  courts  of  England 
and  of  this  country  as  a  legitimate  means  of  settling  disputes,  yet  an  agree- 


922  Utter  v.  Travelers'  Insurance  Co.  [Mich. 

ment  to  sabmit  to  arbitration  will  not  be  held  valitl,  either  in  law  or  equity, 
when  its  effect  is  to  oust  the  court  of  jurisdiction:  Pearl  v.  Ifarria^  121  Mast. 
390;  Vass  v.  Wales,  129  Id.  38;  ^ti^ro  Tunnel  Co,  v.  Segregaled  Co.,  19  Ker. 
121;  Com.  Un,  Aaau,  Co.  v.  Hocking,  115  Pa.  St.  407;  2  Am.  St.  Rep.  5G2,  and 
note  566;  AUegre  v.  Maryland  Ins.  Co.,  6  Har.  &  J.  406;  14  Am.  Dea  289* 
and  note  296,  297;  Hill  v.  Moore,  40  Me.  515;  Campbell  ▼.  Insmnmee  Co.,  1 
McAr.  246.  And  where  a  policy  of  insurance  provides  that  the  whole  nat- 
ter in  oontroyersy  between  the  parties,  including  the  right  to  recover  at  all, 
shall  be  submitted  to  arbitration,  the  condition  is  void,  since  ita  effect  is  ti 
oust  the  courts  of  their  legitimate  jurisdiction,  which  the  partiea  cannot  do; 
Cfray  V.  Wilson,  4  Watts,  39;  Bowe  v.  Wilson,  97  Mass.  163;  Innarmee  Oik  v. 
Morse,  20  WaU.  445;  iZbper  v.  Lendan,  1  £L  ft  K  825;  Otrman-Amenamlna. 
Co,  V.  EtherUm,  Sup.  Ct.  Neb.  1889.  On  the  other  hand,  parties  may  1«v> 
fully  agree  to  impose  a  condition  precedent,  with  respect  to  the  mode  ol 
setUing  the  amount  of  damage,  or  the  time  for  payment^  or  any  matters  ol 
that  kind  which  do  not  go  to  the  root  of  the  action:  Seoti  v.  Avery,  6  H.  L 
Cas.  811;  Lhingsion  v.  BalU,  5  EL  &  B.  132;  TroU  v.  CUf  Innaramee  O^  1 
Cliff!  439;  Wolff  y.  Liverpool  etc  Ins.  Co.,  50  N.  J.  L.  453.  This 
Is  recognized  by  the  court  in  the  principal  case,  and  by  the  authoritii 
erally:  See(7o66v.  New  England  etc  Ins.  Co.,  6Gray,  192;  Hill  w.  Moore,4A 
Me.  515;  Com.  Un.  Assu.  Co.  v.  Hodang,  115  Pa.  St  407;  2  Am.  8t^  Bepi 
662,  and  note  566-^71;  Hostetter  v.  PiUtiwrgh,  107  Pa.  St  419;  OU 
etc  Dock  Co.  v.  Commercial  Un,  Absh.  Co.,  66  OaL  253;  Davenport 
Island  Ins.  Co.,  10  Daly,  535;  Herriek  v.  Bdknap,  27  Yt  673; 
Delaware  and  Hudson  Canal  Co.  v.  Pennsyhxtnia  Canal  Co.,  60  N.  T. 
266;  Perkms  v.  United  Slates  Bleeirie  Light  Co.,  21  filatchl  908.  lbs 
tinotion  in  brief  is,  that  conditions  precedent  annexed  to  the  eontrae^ 
as  bringing  the  action  within  a  certain  time,  practicing  no  innd, 
seasonable  and  true  representations  of  loss,  and  the  like,  are  to  be  regntdsA 
as  modifications  of  the  contract^  and  not  of  the  remedy,  and  are  sn^  as  tks 
parties  may  lawfully  agree  to  impose;  but  the  rule  is  otherwise  as  regnds 
stipulations  concerning  the  remedy,  which  does  not  depend  upon  contract 
but  is  created  and  regulated  by  law:  Nute  v.  Hamilton  MuL  Ins.  Co.,  9  Gray, 
174,  180.  It  was  accordingly  held  in  this  case  that  a  stipulation  in  a  policy 
of  insurance  providing  that  no  suit  shall  be  brought  thereon,  unlees  in  the 
county  where  the  insurance  company  is  established,  is  not  binding  on  tibe 
insured;  and  so  in  HaU  v.  People*s  etc  Ins.  Co.,  6  Gray,  185.  The  name  is 
true  of  a  stipulation  in  a  policy  of  insurance,  whereby  the  insured  waives 
the  right  to  bring  suit  upon  the  policy  except  in  the  courts  of  the  state  in- 
corporating the  company:  Richard  v.  ManhaUan  L\fe  Ins.  Co.,  31  Mol  518. 
So  of  a  stipulation  whereby  the  insured  waives  the  right  to  have  the 
removed  to  the  federal  court:  Insurance  Co.  v.  Morse,  20  WalL  445; 
ing  30  Wis.  496;  HMs  v.  ManhaUan  Ins.  Co.,  56  Me.  419. 

These  decisions  are  based  upon  the  principle  that  every  citizen  is  entitied 
to  resort  to  all  the  courts  of  the  country,  and  to  invoke  the  protection  whic^ 
all  the  laws  or  all  those  courts  may  afford  him;  and  he  cannot  bind  himself 
in  advance  by  an  agreement  to  forfeit  his  rights  at  all  times  and  on  all  coca- 
sions  whenever  the  case  may  be  presented:  Innaranee  Co.  v.  Morse,  20  WalL 
445.  The  law,  and  not  the  contract,  prescribes  the  remedy,  and  parties  havs 
no  more  right  to  enter  into  stipulations  against  a  resort  to  tiie  courts  for 
their  remedy  in  a  given  case  than  they  have  to  provide  a  remedy  prohibited 
by  law.  Such  stipulations  assume  to  divest  the  courts  of  their  established 
jurisdictions,  and  as  conditions  precedent  to  an  appeal  to  the  coorts,  they 
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▼old:  Stephenaon  ▼.  Insurance  Co.,  64  Me.  70;  not,  however,  upon  conaid- 
itionaof  pnblio  policy  alone,  but  "  the  greatest  inconvenience  would  resnlt 
In  reqniring  conrts  and  juries  to  apply  different  rules  of  law  to  different  cases, 
in  the  conduct  of  suits,  in  matters  relating  mainly  to  the  remedy,  according 
to  the  stipulations  of  parties  in  forming  and  diversifying  their  contracts  in 
regard  to  remedies":  Shaw,  O.  J.,  in  NtUe  v.  ITamiUon  MuL  Ins.  Co.,  6 
Ckay,  174,  184.  And  that  able  jurist  enumerates  certain  stipulations  which, 
a  inserted  by  the  parties  in  an  ordinary  contract,  cannot  be  relied  upon  by 
way  of  defense  to  a  suit  brought  on  the  breach  of  such  contract.  Among 
audi  stipulations  are  the  following:  "  That  in  case  of  breach  no  action  shall 
lie  brought;  or  that  the  party  in  default  shall  be  liable  in  equity  only,  and 
not  at  law,  or  the  reverse;  that  in  any  suit  to  be  commenced  no  property 
ahall  be  attached  on  mesne  process,  or  seized  on  execution  for  the  satisfaction 
of  a  judgment;  or  that  the  party  shall  never  be  liable  to  arrest;  that,  in  any 
suit  to  be  brought  on  such  contract,  the  party  sued  will  confess  judgment, 
or  will  waive  a  trial  by  jnry,  or  consent  that  the  report  of  an  auditor  ap« 
pointed  under  the  statute  shall  be  final,  and  judgment  be  rendered  upon  it» 
or  that  the  parties  may  be  witnesses,  or,  as  the  law  now  stands,  that  the 
plaintiff  will  not  offer  himself  as  a  witness;  that,  when  sued  on  the  contract, 
the  defendant  will  not  plead  the  statute  of  limitations,  or  a  discharge  in  in- 
oolveney";  and  the  like:  JVvtev.  ffamUion  Mut,  Ins.  Co,,  6  Gray,  174,  181. 
And  it  may  be  added  that^  in  the  light  of  existing  authority,  a  stipulation  by 
parties^  inserted  in  a  contract,  that  certain  evidence  only  shall  be  admissible 
in  ease  of  litigation  subsequently  arising  under  such  contract,  cannot  bo 
allowed  to  control  the  action  of  the  court  in  the  admission  of  or  in  the  effect 
to  bo  given  to  evidence:  See  Travelers'  Ins,  Co.  y.  MeConkey,  127  U.  S.  661. 
It  is,  however,  observed,  in  reference  to  agreement  to  arbitrate,  that  the 
tendency  of  the  later  decisions  is  to  narrow  rather  than  enlarge  the  operation 
and  effect  of  prior  decisions,  limiting  the  power  of  contracting  parties  to  pro- 
vide a  tribonal  for  the  adjustment  of  possible  differences  without  a  resort  to 
oonrts  of  law;  and  that  the  better  way  is  to  give  effect  to  contracts,  when 
lawful  in  themselves,  acoording  to  their  terms  and  the  intent  of  the  parties, 
any  departure  from  this  principle  being  an  anomaly  in  the  law,  not  to  be  ex- 
tended or  applied  to  new  cases  unless  they  come  within  the  letter  and  spirit 
of  the  decisions  already  made:  Allen,  J.,  in  President  etc  Canal  Co.  v.  Penn* 
Coal  Co.,  50  K.  Y.  250,  259. 

The  case  of  Carey  v.  Brown,  62  Cal.  373,  was  an  action  of  ejectment  in 
which  the  plaintiff  claimed  to  have  acquired  title  to  the  property  in  contro- 
versy under  and  pursuant  to  a  sale  made  by  the  trustees  of  the  defendant. 
The  deed  of  trust,  which  was  one  executed  for  the  purpose  of  securing  a  loan 
of  moneys,  after  providing  for  a  sale  in  certain  contingencies,  aud  the  execu- 
tion of  a  deed  upon  such  sale,  and  the  recitals  to  be  inserted  therein,  de- 
clared that  '*  any  such  deed  or  deeds,  with  such  recitals  therein,  shall  bo 
effectual  and  conclusive  against  said  party  of  the  first  part,  his  heirs,  assigns, 
and  all  other  persons;  and  the  receipt  for  the  purchase-money  contained  in 
any  deed  shall  be  a  sufficient  discharge  to  such  purchaser  from  all  obligation 
to  see  to  the  proper  application  of  the  purchase-money  according  to  the 
tmsts  aforesaid."  A  sale  had  been  made,  and  a  deed  executed  by  the  trus- 
tees containing  the  recitals  authorized  by  the  trust  deed.  The  supreme 
oourt  of  the  state  declared  that  the  defendant,  under  the  circumstances 
developed  on  the  trial,  which  excluded  all  possibility  of  actual  fraud  in 
which  the  pnrohaaar  was  implioated,  was  bound  by  the  deed  made  by  tho 
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tmatees,  and  that  the  same  was,  as  provided  by  the  Btipolatioiit  oondnam 
evidence  of  the  truth  of  the  facts  recited. 

The  stipulation,  in  the  principal  case,  attempting  to  oonfin^  the  eTidanoa 
receivable  to  direct  or  positive  evidence,  that  the  death  for  vhich  »  reooveiy 
vas  sought  was  not  the  result  of  design,  was  objectionable  on  the  g;ttmad 
that  it  was  in  conflict  with  the  general  nature  and  purpose  of  the  contract^  — 
was,  in  effect,  repugnant  to  the  contract^  or  at  least  likely  to  become  so,  aa 
very  many  of  the  contingencies  in  which  it  might  be  sought  to  be 
Very  naturally,  the  assured  expected  to  have  his  family  or  personal 
tatives  indemnified,  in  the  event  of  his  death  by  an  accidental  cause.  Biil» 
from  the  happening  of  that  against  which  he  was  insured,  to  wit,  hie  deatl^ 
his  evidence  was  no  longer  obtainable;  and  with  him,  the  only  direct  erv 
dence,  both  of  the  means  by  which  his  death  was  produced  and  tiie  dealgn  d 
the  producer,  also  perished. 

But,  upon  principle,  we  see  no  objection,  in  ordinary  cases*  to  tho  paitiaa 
to  a  contract  stipulating  that  a  certain  class  of  evidence  may  be  recelTod  or 
excluded,  as  the  case  may  be.  Thus,  to  avoid  the  peril  and  nnoertainty  of 
parol  evidence,  a  principal  may  stipulate  that  he  will  not  be  bound  by  a  oqb- 
tract  made  by  his  agent,  unless  reduced  to  writing  and  signed;  or,  in  a^bttr 
words,  that  none  but  written  evidence  of  the  contract  shall  bo  reoeivod 
He  may  so  conduct  himself  as  to  waive  this  stipulation  in  a  particolar  caaa; 
bnt^  in  the  absence  of  any  waiver  or  fraud  on  his  part,  he  is  entitled  to  its 
benefit  as  a  rule  of  evidence. 

So^  we  think,  the  maker  of  a  trust  deed  or  mortgage,  in  conferring  »  powtsr 
of  sale  on  his  mortgagee  or  trustee,  may  declare  that  a  deed  made  in  a^afw 
ent  execution  of  the  power  may  be  conclusive  evidence  of  the  performaaoe 
of  such  acts  as  were  necessary  to  the  due  execution  of  the  power;  and  tha^ 
in  the  absence  of  fraud  of  which  the  purchaser  has  notice,  this  dedaratioa 
must  be  accepted  as  a  rule  of  evidence,  operative  against  him  who  made  it 
and  his  successors  in  interest.  He  receives  a  benefit  from  it  in  the  fact  that 
the  increased  certainty  it  gives  to  any  sale  efiected  under  it  must 
contribute  to  the  realization  of  a  fair  price  for  the  property  sold. 

AoctDKST  Insubanob.  — Whebb  T&aveleb  by  Railway,  whilb 
AKD  UNCONScioua,  involuntarily  arose  and  walked  to  the  car  platform, 
fell  therefrom  and  was  injured,  it  was  not  a  ease  of  "  voluntary  expoaan^ 
design,  or  self-inflioted  injuries":  Sch/ekUrar  r.  Tramkn'  Jm.  On.,  68  Wm 
18|  46  Am.  Rep.  618. 
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r*  definition  of,  703. 

See  Ihsubahcb. 
AcooupmsQf  on  deooiae  of  gnardian  or  edin]nittniior»  where  and  hour  vmj 

be  enforced,  684. 
Aanxa  bj  reoeWer  oat  of  itate  where  appointed,  aUowanoe  of^  on  prino^^ 
of  oomity,  48-51. 
by  reoetrer  ont  of  state  where  appointed,  not  allowed  ae  a  matter  el 
rights  4a. 
AiMuansraAioBs  ahd  SzioinoB%  aoooonting  after  decaaee  o(  hoiw  aad 

where  enf ofoeaUeb  684. 
AMmimwT  of  pleadings  after  Judgment^  811. 

to  affidavit  on  attaohment^  811. 
AUECBisioir,  agreement  to  submit  to^  is  not  TaUd  if  H  oasts  eoorts  of  IMr 

821«822. 
local,  cannot  be  impoeed  for  pnUio  inniro?eMenl%  606L 
ArtAOBMmaTf  affidavit,  amendment  of,  811. 
affidavit,  defects  in  which  are  not  fatal,  81L 
affidavit  in  alternative  form,  810. 
affidavit  made  npon  belief  310. 
Asroirhxt's  Fibei,  aUowanoe  o^  as  an  element  of  damages,  168L 
allowance  o^  in  actions  for  malidoos  prosecution,  161. 
allowance  of^  in  actions  for  vexations  attachments^  161. 
aUowanoe  o^  in  actions  of  tort,  160. 
allowance  of,  in  actions  to  recover  personal  property,  lOOl 
aUowanoe  of,  in  patent-right  cases,  168. 
aUowanoe  o^  in  suits  in  admiralty,  160. 
aUowanoe  of^  in  suits  on  injunction  bond,  169-161. 
vindictive  damageey  aUowanoe  as  an  element  of,  168. 
where  act  complained  of  is  tainted  with  fraud,  160. 

Bakk,  deceit,  action  by  depositor  against  director  therefor,  605. 
director's  liability  for  negligence  in  allowing  oontinuanoe  of 

after  insolvency,  606. 
directors,  liability  of,  to  depositors,  605. 
directors,  when  liable  for  false  drculars  and  itatemsati^  106. 
notice  to  agent  o^  when  affeoti^  636. 

OoamnrunoNALiTT  of  estray  laws,  271. 

ChunmrunoMAL  Law,  homestead,  proviaiflu  nguih^ 

ing,  416. 

prohibitory  provisions  are  self-ezeonting,  418i 

sectarian  schools,  proviiions  against,  414. 

925 
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I)  H0TITUTIONAL  Law,  sectarian  schools,  what  are  within  mAaniwg  of 
tutioual  prohibitions,  411-415. 
self -executing,  provision  u  not  which  commandB  statato  to  bo 

for  its  enforcement,  417. 
self -executing  provisions  of  oonstitntioDfl,  instanoea  o^  416. 
self -executing  prorisions  of  constitutions,  what  are,  415. 
taxes  for  purposes  not  public  in  their  nature,  511. 
taxes  to  pay  claims  founded  in  equity,  but  not  stnctly  legale  61 L 
taxes,  unequal,  510. 
CtoyETANCES,  consummating  a  parol  gift,  when  not  fraudulent,  581. 
Oo&FORATiONS,  conditions  of  charter,  substantial  compliance  with  la  all  that 

is  required,  182. 
directors  of  are  liable  for  deceptiye  statements,  604. 
directors  of  bank  are  trustees  of  depositors,  and  bound  to  exereiM 

and  diligence  in  their  protection,  605. 
dissolution  of  does  not  take  place  until  judgment  of  forfeiture  haa 

rendered,  193. 
dissolution  of  fgr  willful  misuser  or  non-naer  of  franohise^  180l 
diisoltttion  of,  legislature  may  declare  that  certain  acta  may  opemto  a% 

though  not  judicially  ascertained,  196. 
dissolution  of,  notwithstanding  provision  that  property  ahall  not  be 

taken  for  public  use,  180. 
dissolution  of,  power  of  legislature  to  enact  laws  providing  for«  180L 
forfeiture  of  charter,  accidental  negligence  or  mistake  no  ground  for,  lA 
forfeiture  of  charter  by  abandoning  business,  190. 

forfeiture  of  charter  by  general  assignment  for  benefit  of  ereditota,  Ifl. 
forfeiture  of  charter  by  transfer  of  corporate  assets,  190. 
forfeiture  of  charter,  causes  of  must  concern  the  public  and  be  of  the  ee* 

aence  of  the  contract  between  the  state  and  the  corporation,  182. 
forfeiture  of  charter,  causes  for  must  be  more  serious  than  a  violatioo  of 

some  provision  intended  for  the  internal  government  of  a  ootporaiiaBi 

182. 
forfeiture  of  charter,  causes  for  must  generally  aaror  of  willful  aot  or  b»> 

gleet,  186. 
forfeiture  of  charter,  embeazlement  is  a  cause  for,  19L 
forfeiture  of  charter,  equity  cannot  declare,  200. 
forfeiture  of  charter,  exmises  which  may  be  urged  againati  184^ 
forfeiture  of  charter,  failure  to  elect  officers  is  a  cause  for,  191. 
forfeiture  of  charter  for  capricious  acts,  189. 
forfeiture  of  charter  for  failuro  to  construct  or  operate  road,  189l 
forfeiture  of  charter  for  failure  to  keep  office  within  the  state,  180L 
forfeiture  of  charter  for  failure  to  observe  implied  conditions,  188L 
forfeiture  of  charter  for  suspension  of  specie  payment  by  banks,  180. 
forfeiture  of  charter,  insolvency  as  a  cause  for,  191 
forfeiture  of  charter,  instances  of  sufficient  cause  for,  187. 
forfeiture  of  charter,  judgment  of,  what  proper,  200. 
forfeiture  of  charter,  neglects  which  constitute  sufficient  ground  for,  183L 
forfeiture  of  charter  not  decreed  for  violation  of  a  mere  legal  datj,  183L 
forfeiture  of  charter,  proceedings  for,  where  to  be  brooght,  and  parties 

thereto,  199. 
forfeiture  of  charter,  prooeedings  to  declare  are  by  §cire  /adm  cr  f» 

warranio^  198. 
fbrf'piture  of  charter,  9110  leamnito  to  declare,  196L 
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OoBPO&ATiONS,  forfeiture  of  charter,  aingle  acts  as  cansoB  for,  184. 
forfeiture  of  charter,  scirt  facias  to  declare,  when  proper,  198. 
forfeiture  of  charter,  trusts,  formation  of,  when  sufficient  causes  for, 

191-193. 
fotf eiture  of  charter,  whether  acta  constituting  grounds  for  exist  or  not» 

cannot  be  determined  by  the  legislature,  197. 
forfeiture  of  charter  will  not  be  decreed  where  a  penalty  has  been  im* 

poeed  for  the  wrongful  act,  184. 
forfeiture  of  charter,  waiver  of,  200. 

forfeiture  of  franchise,  classification  of  causes  which  may  furnish  grounds 

for,  179. 
forfeiture  of  franchise,  courts  act  with  caution  in  decreeing,  181. 
forfeiture  of  franchise,  discretion  of  court  to  grant  or  refuse,  191. 
lorfeitore  of  franchise,  information  for  must  state  every  abuse  oooi- 

plained  of,  181. 
forfeiture  of  franchise  must  be  for  misuser  or  non-user,  179. 
forfeiture  of  franchise  will  not  be  decreed  for  every  excess  of  pofwer  m 

omission  of  duty,  181. 
forluture  of  franchise  for  partial  abuse  or  neglect,  186. 
fraad  committed  in  the  name  o^  personal  liability  of  direoton  for«  90L 
liability  of  directors  for  statements  made  to  the  public,  which  they  did 

not  know  to  be  true,  505, 506. 
■JMtetements  of  financial  condition  o^  liability  of  directors  for,  60S. 
onster  from  franduse,  when  should  be  decreed,  181. 
prospeotns,  fadse,  liability  of  directors  and  officers  for,  604* 
prospectus,  fadse,  person  injured  by  may  recover,  though  there  was  BS 

particular  intent  to  injure  him,  605. 
ihsree  of  stock,  assignment  of  not  entered  on  the  books,  647. 
OfhVMSAJFFBt  adverse  possession  by,  821. 

Omijiti,  warrants  of,  statute  of  limitations  against  actions  on,  206. 
OovTBTB,  agreements  limiting  effSoct  of  evidence  receivable  in,  921. 
agreements  not  to  resort  to,  922. 
agreements  to  oust  oourts  of  their  jurisdiction,  921. 
CtemvAL  Law,  accessaries,  when  not  punishable,  712. 
diastity,  what  is  reputation  for  previous,  872. 
sorroborating  evidence  in  actions  for  seduction,  what  suffieiint^  87^ 
defense  of  inmate  of  one's  dwelling,  458. 
disorderly  house,  indictment  for  keepings  what  most  aver,  471. 
disorderly  house,  what  is,  471. 
dwelling,  right  of  owner  of  to  resist  assault  on  other  persons  therein 

45a 
sednotion  by  minor  of  another  minor,  870. 
sednotion,  character  of  the  proseontriz,  when  an  element  of  the  orims  o( 

871. 
seduction,  deoeption  or  artifice,  when  essential  to,  870. 
seduction,  definition  of  under  various  statutes,  870,  871. 
seduction,  evidence  corroborating  promise  of  marriage,  when  require^^ 

870. 
seduction,  evidence  from  which  sexual  relations  may  be  inferred,  870. 
seduction,  evidence  of  other  illicit  acts  of  proseontrix,  871. 
seduction,  good  repute  of  prosecutrix,  when  an  element  of  the  crime  o^ 

870^2. 
seduction,  promise  of  marriage,  when  an  essential  of  the  crime  of,  870. 
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Daicagbs,  attorneys'  fees  generally  not  considered  as  elemeiita  €(  ML 

exemplary,  when  proper,  632. 

expenses  of  salt  not  allowable  as  elements  of,  158. 

jnry,  when  may  consider  expenses  of  suit,  158-400. 

measure  of,  for  destruction  of  growing  grass,  871. 

measure  of,  for  oyerflowing  land,  072. 

pvmitiye  may  not  indnde  expenses  of  snit^  100-lOL 
I>nDfl,  construction  of,  rules  for,  131. 

executed  with  unfilled  blanks^  eflbeft  €(  S60L 
DinKinoN  of  accident,  703. 

of  demonstrative  legacies,  721. 

of  estrays,  272. 

of  general  legacies,  721. 

of  residuary  legacies,  722. 

of  seduction,  870,  871. 

of  sectarian  schools,  413. 

of  self -executing  constitatioDal  prodiiQiii^  418L 

of  specific  legacies,  720. 

«f  taxes,  500^  507. 


iLionoNfly  ballots,  teetimooy  of  ▼oten  to  diofir  lor 
tended,  377. 

ballots,  when  oease  to  be  ezdaslTV  eridsBiM  of  Iht  PJtoiV  IbIm^  MfU 
378. 

burden  of  proof  in  contesting,  378. 

irregularities  in,  when  not  fatal,  877. 
ImuLTB,  aaimab  in  highway,  when  are^  S7SL 

cattle  in  charge  of  herder  are  not^  tluro^  hm  hSU  adiif^  S7& 

common-law  rules  concerning,  271. 

defined,  272. 

ordinances  of  city  and  towns  regulatings  S7I* 

proceedings  against  are  strictly  construed,  27It  fiTlS. 

stototes  concerning  are  police  regulations,  and  valid  ■•  MMh^  91« 

stotutes  concerning,  general  features  o^  271. 

title  of  purchaser  of,  depends  on  strict  oompliaiioa  wtth  Hm 
272. 

use  of,  by  taker-np  of,  is  a  tort,  273. 
SviDENOE,  agreement  seeking  to  regulate  foroe  of,  or  to  orchids^ 

agreement  that  recitaU  made  by  trustee  should  be  canc1usiv%  0S9L 

stipulation  concerning,  in  accident  insuranoe  policies^  021. 
BzicunoN  Sale,  irregularity  in  cannot  be  ux^ged  by  a  creditor  €i 
674. 

FOROEBY,  by  changing  ballot  by  means  of  a  paster^  460. 
by  detaching  material  part  of  a  paper,  468. 
by  writing  over  a  genuine  signature,  408. 
instruments  which  may  be  subjecte  of,  407-400. 
instmmenta  which  may  not  be  subjecte  ol^  409,  4701 
of  book-account,  467. 
of  certificate  of  record  of  deed,  407. 
of  copy  of  decree  of  divorce,  407. 
of  cost  bill,  467. 
of  marriage  certificate,  467. 
of  name  of  one  surety,  when  releases  others,  240»  SM7* 
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FOrokbt  of  order  for  delirery  of  property,  thongh  not  addraMad  to  any  oiii% 
468. 

of  receipt,  467. 

of  release  of  mortgage,  467. 

of  statement  that  certain  amoant  of  work  has  been  done,  468. 

of  theater  ticket,  468. 

writing,  instances  of  what  may  bo  subject  of  forgery,  466^  467* 

writing  may  be  an  instrument  of  evidence  merely,  467. 

writing  must  be  snch  as  could  injure  another,  466. 

writing  need  not  have  legal  efficacy,  466. 

writing  void  on  its  face  cannot  be  subject  of,  469. 
Fraud  committed  in  name  of  corporation,  personal  liability  of  officers  fori  601b 

Guardian,  deceased,  methods  of  compelling  an  accounting  from,  684. 

HoifS3TBAD,  abandonment  of  terminates  rights  of  wife  and  children,  02S» 
lease  of,  when  operates  as  an  abandonment,  623. 
two  homesteads  cannot  exist  at  the  same  time,  623. 
waiver  of  by  mortgage  does  not  affect  other  transactions,  88b 
waiver  of,  when  void,  88. 
widow's  abandonment  of  by  sale,  623. 
wife's  consent  essential  to  creation  of  lien  upon,  87. 

lOM,  lessee  of  the  right  to  cut  and  take  away,  907. 
largUBAMOB,  accidental  death,  instances  of,  765. 

accident,  bodily  injuries  effected  through  external,  aoeidental,  and  tIo- 
lent  means  may  include  hanging  one's  self  while  insane,  766. 

accident,  being  waylaid  and  killed  by  robbers  may  bo  regarded  as  death 
by,  766. 

accident,  death  by  drowning,  when  regarded  as,  766i 

accident,  design  or  self-inflicted  injuries,  construction  of  these  terms,  760L 

accident,  death  occasioned  by  assured's  unintentional  act  may  bo  re- 
garded as,  765. 

accident,  death  from  fright  may  be  regarded  as,  765. 

accident,  disease  produced  by  known  causes  is  not,  764. 

accident,  drowning  while  in  an  epileptic  fit,  766. 

accident,  falling  from  bridge  may  be,  765. 

accident,  injury  to  one's  self  by  jumping  and  running  is  nol^  76^  760w 

accident,  hanging  one's  self  while  insane,  766. 

accident  insurance  policy  should  be  construed  in  favor  of  assured,  766L 

accident,  presumption  is  in  favor  of,  rather  than  of  suicide,  766. 

accident,  rupture  occasioned  by  violent  exercise  is  not,  764. 

accident,  stepping  off  railway  car  and  falling  from  a  bridge  may  be^  760w 

accident,  sunstroke  cannot  be  regarded  as,  764. 

accident,  taking  poison  by  mistake,  765. 

accident,  unconscious  act  while  asleep  exposing  one  to  danger  may  b% 
765. 

accident,  what  is,  within  meaning  of  the  law  of  insurance,  763-765. 

answers,  false,  written  by  agent  of  insurer,  913. 

arbitration,  agreement  to  submit  to,  when  void  and  when  valid,  022. 

construction  of  policy  must  be  in  favor  of  assured,  689. 

«xtemal  violence  and  accidental  means,  what  injuries  are  regarded  as 
effected  by,  765. 

lile^  death  by  one's  own  hand  does  not  indnde  death  from  over-drang^l 
of  whisky  innocently  taken,  885. 
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ImuKAROB,  life,  saioide  of  insured,  presumption  is  against^  88S. 
life,  suicide  of  assured  while  insane,  885. 
murder  must  be  regarded  as  aocidental  injuzy  infiioted  hj 

than  assured,  766. 
negligence  of  assured  is  not  defense  to  actioii  «i  ytXkj  ■cdbnt  xwiilMi^ 

766. 
removal  of  property  insured,  689. 
Yolnntary  exposure  or  design^  what  wgwdsd  «■  wHMa  wmiilng  d  poihy 

of  insnzaaoe,  766. 

JuDOMSirr,  by  equally  divided  oonrt^  28Ql 

estoppel  by,  elenaents  of,  229.  . 

estoppel  by,  extent  of,  229. 

estoppel  by,  instances  of,  229,  280* 

estoppel  by,  instances  where  it  does  nol  eziili  280L 

final  cannot  be  entered  while  an  issue  remains  unsettied,  229. 

vacating,  general  power  of  oourts  to  order,  independent  of  ititoli^ 
JjJMT,  equity  oauses  need  not  be  submitted  to  trial  by,  869. 

evidence.  Jury  have  no  right  to  disregard,  813. 

interpleader  need  not  be  submitted  to  trial  by,  869. 

question  of  negligence,  when  must  be  decided  by,  818. 
Jwxr  Tbial,  Tenue,  motion  to  change  because  aeonsed  oaiinot  oMaia 
tial  trial  in  the  county,  487. 

verdict  where  Jury  agree  to  divide  an  aggregate  by  twehrs,  ItfL 

Lmaozu,  abatement^  exception  to  rules  o(  725. 

abatement  of,  general  rules  applicable  tc^  720-726. 

daasifioation  of,  720. 

ereditors'  claims  are  paramount  to^  722. 

demonstrative,  defined,  721, 

demonstrative,  when  preferred  to  general,  724. 

devise,  when  charged  with  payment  of,  728. 

for  which  valuable  consideration  was  paid,  do  not  abate,  72Si 

general,  are  liable  to  obliteration  by  payment  of  debta^  724. 

general,  defined,  721. 

general,  in  favor  of  wife,  child,  or  other  near  relative^  724* 

general,  instances  of,  721. 

given  by  codicils  stand  on  the  same  footing  as  othersi  726. 

in  lieu  of  dower  do  not  abate,  725. 

payment  of,  is  to  be  made  out  of  personalty,  722. 

real  estate,  intent  to  charge  with  payment  o(  from  what  inferred,  71( 

723. 
residuary,  defined,  722. 
specific,  are  preferred  over  all  others,  724. 
specific,  construction  of  will  is  against^  721. 
specific,  defined,  720. 
specific,  do  not  abate  with  general,  724. 
specific,  instances  of,  720. 
specific,  when  abate,  724. 
to  creditors,  when  must  abate  with  others,  725. 
LiBBLy  general  publicity  of  like  charges,  when  may  be  shown  In  mitigitka  il 

damages,  695. 

Haugious  PROSECunoiT,  termination  of  proceedings,  what  snfficiiwt  to  MB* 
tain,  60a 
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ILum  Airo  Skrvaitt,  def eoti^  employee  ocAtiimiiif  fai  Mrrto  aflv  mMo% 

of,  610. 
ezoeptione  to  rule  that  maeter  is  not  aaiwwidile  to  «■•  MVfHit  tm  tka 

negligenoe  of  another,  828. 
■afety  of  premiaee  and  mataria1%  whoi  Mrfaat  If  aal  a^gHgwi  ki  m4 

knowing  want  of,  640. 
teoli,  dntjr  of  maeter  in  reepeot  to^  828. 
XvnoKPAL  ComroBJoionUf  aoto  of  oonnoa  b^jeodUadli  of  ehirtw  avi  wMm 

649. 
•tatate  of  limitationa  in  faror  ol^  206. 
■Ireeti,  mie—ment  for  improTeinent  ^  whm  anj  aal  ba  liiipiiaeil  ea 

adQeining  land,  610. 
■iTOoiB,  ■■leifment  of  whela  eoal  of  inpwiffamit  of  en  kadi  biefltefl. 


warrantee  etatata  of  limltefciona  in  aetieiui  vpoo,  208. 

HMoniBut  iKRmvMniT,  prondeMrynote^  what  writlngii  aaeont  to  ^  8Uk 
Hmuoxncb,  oantribatory,  doee  not  proclnde  reooFOiy  when  tfle  aot  of  de» 
fondant  wae  wanton^  willfnl^  or  reokleea^  860. 

OQiilrilmtory,  in  oroedng  traok  of  railway,  818. 

eontrilmtory,  inetanoiw  of,  860^  861. 

eontrihatory,  of  a  third  person,  850. 

oontribatory,  slight,  does  not  prerent  reoorery,  860. 

contribntory,  when  a  question  of  faot  for  the  Jury,  811^ 

is  rarely  a  qnestion  of  law,  849. 
If vw  Teial,  discretion  of  trial  ooort  to  grant  on  the  grooad  thil  tha  fwdial 

is  against  the  evidence,  697. 
Koa-BBSiDiifT,  garnishment  of  property  of,  832. 

QmcfiAL  Boim,  sureties  of  oflloer  de/aeio  are  not  aaswenlile  ta 
Jtm  tot  fees  eolleoted,  22. 


Payment,  application  of,  when  part  of  debt  is  seonzed  and  part 
681. 

note  given  for  precedent  debt  is  not,  841. 
PaisuKFnoN  in  favor  of  regularity  of  proceedings  of  ooorts,  691. 
PUBOKABXBt  Bo9A  FiDB,  grantee  in  consideration  of  preoedent  debt,  84L 

qnitdaim  deed,  grantee  in,  is  not»  841. 

Quo  WAB&Aino,  to  declare  forfeiture  of  charter  of  oorpoimUon,  198. 

RanjtOAD,  crossing  traok  of,  precautions  which  must  be  obeervedp  811^  81^ 

861. 
freight  train,  passengers  en,  duty  to,  656. 
license  to  cross  tracks  of,  when  implied,  881. 
moving  train,  negligence  in  attempting  to  board,  768. 
passenger  buying  ticket  for  wrong  train  is  entitled  to  protection  against 

negligence,  601. 
passenger  injured  by  malioions  aot  of  one  not  in  the  employ  of  the  com^ 

pany,  601. 
ticket,  failure  to  give  opportunity  to  purchase,  rights  of  intending  paa* 

senger,  293. 
trespasser  on  track  of,  care  which  must  be  observed  towards,  881. 

action  by,  out  of  state  where  appointed,  46-48. 
appointed  by  federal  court  of  one  circuit  cannot  sue  in  another,  47. 
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BBOnrxBfl  appointed  in  another  atate,  actions  by  allowiad  wfawa  the/  dm  i 

interfere  with  domestic  ereditoni  49. 
appointed  in  another  state,  action  by  not  allowed  to  latMfaa  wUh 

attachment  laws,  60. 
appointed  in  another  state,  repleria  by  in  this  state,  4Ai 
appcnnted  in  another  state,  right  to  present  claim  in  baDknfiqf  li  111% 

61. 
appointed  in  another  state  nnder  insnianoe  laws^  60l 
foreign,  permitting  to  sue  in  courts  in  this  states  48L 
powers  o^  oat  of  state  where  appointed,  40. 

■OBOOU,  BiUe,  reading  of  in,  412. 

common,  Roman  Catholic  institntioiis  which  are  aol^  4111 

constitational  provisions  against  seetsriiin,  411-414. 

sectarian,  taxes  cannot  be  leried  for  snpport  ol^  41& 

sectarian,  what  are,  411-416. 
Sonui  Facias  to  forfeit  charter  of  corpomticii,  198. 
Statutb  of  Limitations  in  favor  of  towns  and  citiss»  2IM. 
SunoBiFTiONS  to  chnrch,  when  not  recoverable  by  action  al  Imt^  TTL 
SVKDAT,  necenity,  works  o(  which  are  lawful  upon,  449. 
Sumirr,  forgery  of  name  of  prior  sorety,  when  releases,  M7« 

gnarantees  gennineness  of  piior  signatore^  24d. 

XAXf  definitions  o(  606,  607. 

eqnality  and  nnif ormity  in  imposition  of^  when  ezlsti^  610l 
imposition  on  insurance  comiMiny  of  one  per  cent  of  ill 

607. 
improvements^  cost  of,  may  be  assessed  e&tinly 

600. 
is  an  enforced  proportional  impositioii  or  bardsB 

erty,  607. 
is  not  a  debt,  607. 
is  not  founded  on  contract^  607. 
is  not  liable  to  set-off,  607. 
is  not  subject  of  attachment,  607. 
on  commercial  drummers,  612. 
on  foreign  corporations,  608,  600. 

on  gross  receipts  of  railroads,  express  *^«"r^"'^  and  tts  lik% 
on  legacies  and  inheritances,  608. 
on  law-suits,  609. 

on  offices,  posts  of  profit,  trades,  and  pntJessiciis^  608. 
on  property  without  reference  to  its  value,  608. 
on  tranamission  of  estates  by  devise  or  descent^  608. 
power  to  impose,  extent  of,  608. 
proper  subjects  of  taxation,  608. 
purpose  of,  must  be  public,  610. 
territorial  limits  of  power  to  levy,  611. 
to  pay  claims  not  strictly  legal,  611. 
void  for  want  of  equality  and  uniformity,  610L 
TU8FA88,  circumstances  acoompanjdng,  evidenee  cif  is  admiwIHs^ 

going  on  premises  of  another  after  being  forbidden  to  enter, 
TftxrsTB,  formation  of,  as  causes  of  forfeiture  of  franchise  of 

193. 
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Usage  mnst  be  nniform,  certain,  and  notorioos,  775. 

UsiTRT,  effect  of,  on  the  original  demand,  and  on  anbeeqaent  Monritlaa,  S2IL 

Waiysr  of  forfeitare  of  franchise  of  corporation,  200,  201. 

WARBAim  of  oonntiea,  cities,  and  towns,  statate  of  limitatUmi  agalml  a^ 

tions  on,  206. 
Watuooubse  without  defined  banks,  671. 
Wrniua,  hnsband  and  wife  cannot  testify  for  aaeh  otlurp  aaihwltiiitaai 

lag  statute  remoring  disalnlitj  of  witnMi  ea  the  ground  of 

B12. 
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ABATEMENT. 

L  BuoQ  Pabxt  bt  Wxovo  Kakx— Plea  in  AsATBiairr.  •»  WImm  imI 
party  in  intarwi  is  med  and  served  with  prooeit  by  wvong  name^  tfaa 
mlmnmur  mnat  b«  pleaded  in  abatement;  otherwise  mch  party  ^^  ^ 
oondnded  by  tfaa  jndgment  or  decree  rendered,  the  lame  as  if  lie  were 
described  by  bis  tme  name.    Pemuybfania  Co,  t.  Sloan^  337. 

&  Bbtztal  ov  Aoxnuf.  —  Iv  Pabtt  to  Action  Vteb,  and  Oaubb  or  Aonov 
SuJivivn^  AoTMBO  Pabtt  may  at  any  time  within  oiis  year  thereafter 
CMse  the  aetion  to  be  ooiitiniied  by  or  against  the  personal  repressnta 
Um  of  noh  daosassd  party.    MUehM  ▼.  S^oomwr^  282. 

AOGOSSSARIBS. 
See  iNDionmn;  2-4^ 

AOOIDENT  IKSUBANOB. 
See  Inbusanoi^  23-28. 

AOOOXTKTa 
See  BanDi  m  Bankzn«,  9-11;  Ouabdxan  and  Wabd^  1. 

ADVERSE   POSSESSION. 

1*  OoonuDiXNO  DoM  —  Intkrlook. — Where  oofnflioting  grants  or  deeds 
eanse  an  interlock,  and  the  elder  grantee  or  owner  is  in  aotnal  posses- 
aloQ  of  his  land  ontside  the  interlock,  and  the  junior  grantee  or  adverse 
claimant  is  in  l^»tnal  possession  of  a  part  of  the  interlock,  claiming  the 
whole  to  the  extent  of  his  boundary,  snch  possession  of  the  former  oat- 
aide  the  interlock  will  not  limit  the  poesession  of  the  latter  to  his  inolos- 
ore,  but  he  will  be  held  to  be  in  adverse  possession  of  all  the  land  in  the 
interlock.     Heavner  ▼.  Morffon,  65. 

fi  Adtersn  PoBUasiON,  so  as  to  set  the  statate  of  limitations  in  opera- 
tion, must  be  actual,  open,  and  continuous,  accompanied  by  an  intention, 
under  claim  of  title,  on  tiie  part  of  the  occupant  to  hold  the  land  as 
owner.  Though  exclusive  and  hostile  to  the  real  owner  in  appearance, 
it  cannot  be  effectually  adverse,  unless  accompanied  by  the  intent  on 
the  part  of  the  occupant  to  make  it  so.  Naked  possession,  unaccom- 
panied with  any  claim  of  rights  does  not  constitute  a  bar,  but  inures  to 
the  benefit  of  the  real  owner.    Cohm  v.  RepubUean  B.  L,  Aaa^n,  114. 

IL   AdTEBSN  POflSSSSION    IS  ESTABUSHID  OVXB  LaND  ON  AnOTHXR,   WHERI 

THN  Sau  IS  iNGLoaiD  BT  MisTAXi,  together  with  defendant's  own  land, 
to  a  surveyed  line,  and  is  occupied  by  him  as  owner  for  a  longer  period 

085 
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than  the  atatatory  limit,  by  actual  and  nninterrapted 
V.  Pfiug,  231. 

4   CONTINTTOUS  AdVEBSB  PoflSBSSIOV  FOB  MaKT  TbABS  IS  TO  BI 

as  a  fact  known  to  the  real  owner  of  the  land,  which  Bhoald  pot  hni 
npon  inquiry,  diacloeing  the  sonroe  of  the  adverse  claim,  whidi  he  will 
also  be  presamed  to  have  known.  And  if,  under  such  circnmstaaeee,  ha 
remains  inactive  for  many  -years,  to  the  prejudice  of  innocent] 
he  will  not  be  entitled  to  relief  in  a  court  of  equity.  If  in  fact  there 
ignorance  of  the  adverse  possession,  not  only  should  that  be  made  to  ap- 
pear, but  it  must  be  excused  before  the  plaintiff  would  be  entitled  to 
relief.    Banuman  v.  Kelley,  661. 

ii  Go-TBKAOr. — Where  occupant  of  land  under  tax  titles  bsoomi  «Br 
titled  to  a  part  of  the  land  by  a  conveyance  of  the  original  iiila  to 
such  part  by  an  heir,  a  presumption  arises  that  he  is  a  teaoaft 
in  common  with  the  other  owners  of  the  original  titles  and  that  ho 
oeases  to  be  an  adverse  holder  thereafter;  but  such  presnmptian  maj  bo 
overcome  by  evidence  that  the  original  possession  was  iiiwtinnal  wiXk 
the  intention  to  exclude  the  other  owners  from  any  right  or  falM— I  In 
the  land,  and  the  question  may  be  properly  snbmiMed  to  tfao  Juy.  QmI 
V.  OUnion,  816. 

C  Must  bx  Open.  — All  adverse  possession  must  be  iq^en, 
tinuous,  exclusive,  visible,  and  distinct,  as  well  as 
must  be  an  actual  occupancy,  as  distinguiahed  from  a 
session,  of  a  part  or  the  whdle  of  ttie  property  olaimodi    Id. 

See  Oloub  oh  Titul 

ALIEN& 
See  Elboixonb^  40l 

ALIMONY. 
See  DzYOBOiw  S. 

ANIMALS. 

L  Animal  EaoAFiNa  vbom  itb  Owneb  and  Wansxbihq  abodt  ia  on 
estray,  within  the  meaning  of  the  Oregon  statute  upon  that  sob- 
ject.  But  an  animal  turned  upon  a  range  by  its  owner,  and  peradt- 
ted  to  run  at  large,  is  not  an  estray,  although  its  owner  is  ignorant  of 
its  immediate  whereabouts^  so  long  as  it  does  not  wander  from  the  ra^ga 
and  become  lost    StewaH  v.  BunUr,  267. 

&  TaKINO  up  EbTBAT  PbOPKB,  PUBflUANT  TO  LaW,  AND  CAUBOia  It  TO  BB 

Sold  in  order  to  reimburse  the  party  for  the  reasonable  expense!  m- 
onrred,  is  not  depriving  the  owner  of  his  property  "without  dno  pfio- 
oees  of  law,"  but  is  a  preservation  of  it  for  his  benefit.  Id, 
IL  Ebtbats.-— Fact  that  Animal  is  Bbandbp  TuBNiaiUBi  EnDKHoa  of  Its 
ownership,  but  is  not  constructive  notioe  that  it  bekngi  to  tho  poHgr 
branding  it|  although  the  brand  is  recorded,    /d 

APPEAL  AND  EBBOK 

1.  Bbbob  without  Pbbjudigb  will  not  work  a  reversal  of  tto  fadgmmi^ 

Moron  v;  Oiark,  66;  ViUageqfPanca  v.  Oranqf^und,  144. 
t,  Whxbb  It  n  Clbab  that  thb  Judgment  upon  tho  oonoedsd  ImIb  ii 

the  only  one  that  could  properly  be  rendered,  and  that 
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would  fharef ore  necessarily  result  in  the  same  way,  an  error  cannot  be 
said  to  have  prejudiced  a  party.  HecUe  y,  Orewe,  332. 
SL  Error  ganitot  bs  Absioiibd  bt  Plaintiff  on  account  of  withdrawal  by 
the  defendant  of  special  questions  submitted  to  the  jury,  where  sndi 
withdrawal  conld  work  no  prejudice  to  the  plainti£  Cools  r,  CUniont 
816. 

4.  The  Ordbb  ADmrnNa  Evidencb  is  Disoretionart  with  the  oourti 

Village  qf  Pcnea  y,  Oratqford,  144. 

5.  Revixw  of  QuBsnoira  of  Fact.  — Wbsrb  the  Issxte  whether  Partt 

WAS  Sued  bt  Wrong  Name  is  Made  One  of  Fact  by  the  pleadings, 
and  as  such  is  submitted  to  the  jury  and  determined  by  the  judgment  of 
the  appellate  oourti  it  will  not  be  reviewed  by  this  court.  Pennsylvania 
Co.  v.  Sloan,  337. 

6.  Oontrovxbtbd  Qubbtionb  of  Fact  will  not  be  Reviewed  where  sub« 

mitted  to  jury  and  decided  below.  Nichola  v.  Sargent,  378;  Cidcago  etc 
I^yCo.  Y.  Weti,  880. 

7.  Appeal  Leis  to  Svpesmb  Court  where  Vauditt  of  a  Statuti  ob 

Gonbteuoziqn  of  tub  Constitution  is  Intolyed,  and  motion  to  dis- 
miss appeal  for  want  of  jurisdiction  will  be  overruled  where  such  ques- 
tion of  proper  construction  is  directly  raised  on  face  of  record.  Cottntif 
qfCook  V.  Induttrial  School,  386. 

8b  Affbal  bt  Onb  Pabtt  to  an  AonoN,  whbrb  the  Interests  of  All 
Pabtibs  abb  Insbpabablt  Connected,  removes  the  ease  to  appellate 
ooort  for  all,  and  gives  that  court  jurisdiction  to  render  judgment  against 
aU;  this  rule  applies  to  an  action  against  principal  debtor  and  his  sure- 
ties on  their  joint  and  several  promiasory  note.    WUcox  v.  Bdben,  207. 

t.  Dbcree,  thoucih  Srbonbou8»  will  not  bb  Disttubbbd,  no  objection 
thereto  having  been  made  by  the  par^  to  be  ailMted.  BhMty  v.  Burch, 
273. 

IOl  Miohioan  8TATUTl^  AoT  Ko.  101,  Laws  of  1886|  wheieby  party  ag- 
grieved may  assign  errors  npon  the  charge  of  the  trial  oourt  without 
taking  excq^tions  en  the  trial,  is  remedial,  and  was  intended  to  apply  to 
cases  then  pending  as  well  as  to  those  thereafter  to  be  commenced. 
Hvgofrd  V.  Qroind  RcqddM  ete,  B.ILC0.,  869. 

ABSOK. 

1.  A  Dbmoubhbd  Buildino  ib  not  a  "Houo^"  so  ab  to  bb  thb  Subject 
OF  AbsoNi  within  a  statute  which  defines  such  "boose  "  as  "any  build- 
ing or  structure  inclosed  with  walls,  and  covered."  MuUigan  v.  State,  435. 

S,  BiTRNiNO  OF  Prehisbs  Leasbd  BT  AoousBD — Indiotmbnt.  —  Where  ac- 
cused is  a  tenant,  entitled  to  occupancy  and  possession,  he  is  a  part 
owner,  and  occupies  such  a  relation  to  the  premises  as  requires  that  the 
indictment  should  allege  the  partionlar  facts  making  him  amenable  to 
prosecution  for  arson  in  case  such  house  has  been  burned  by  him:  Texas 
Penal  Code,  arts.  668-660.    Id. 

H  Ikdiotmbnt  is  Suffigient  which  charges  in  first  count  that  defendant 
burned  his  own  house,  the  said  house  being  at  the  time  insured;  and  in 
the  second  count  that  he  burned  his  own  house,  thereby  endangering 
the  safety  of  houses  belonging  to  other  persons.  It  is  unnecessary,  in 
such  case,  to  allege  the  amount  of  the  insurance  npon  the  house,  the 
company  in  which  it  was  insured,  or  other  facts  in  reUtion  to  the  insor* 
anoe,  nor  who  owned  the  houses  which  were  endangered  by  the  burning 
of  defendant's  house.     Baker  v.  State,  427. 
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4.  Thb  Loocs  in  Qdo  or  a  House  Bubkbd  is  Stuigizrtlt  Ajllmqwd 

it  is  set  forth  as  '' a  certain  hoasa  then  aad  there  owiiodb7lui&  the  sud* 
defendant^  the  words  "then  and  there  "  referring  to  a  tune  and  ctmatf 
preTiooalj  stated.    Id. 

A88AULT  AND  BATTRRT. 
See  TaxsfABs,  1-7. 

ASSIGNHKirr. 
See  BAm  im  BAnmro,  fl^  7;  JjmoMWH,  •. 

ATTACHMENT. 

L  QAMKvaoan  <np  FfeoPBrnryoriirTHBScAXB.— OneoanncibacbMged 
m  fMTiiihee  in  raspeet  to  promissory  notee  or  other  eridenoea  <if  indeht- 
ednees  ezeoated  by  third  parties  and  belanging  to  the  defendant  in  tht 
attaohment^  which  at  the  time  of  the  sendee  of  the  garnishee  prooeas  and 
daring  the  pendency  of  the  snit  were  in  another  stato.  Bowem  ▼.  Ape; 
880. 

t,  BwsKWum  OF  Nonci  vpoh  thi  Gabhishki  OBXAns  a  Lmr  on  the  goods 
of  the  debtor  in  his  hands,  and  snch  goods  are  not  sabjeet  to  lerj  and 
sale  npon  prooess  thereafter  leyied  during  the  oontinQanoe  of  snch  attach 
mentlien.    N<nif^d  Knife  Co.  r.  ShapleigK  2U. 

8L  AonoH  nr  Equitt  will  Lm  to  Dstbrhinx  Pbiobiit  of  Lixbs  aitd  fw 
Air  LfJUBonov  til]  final  hearing,  where  there  has  been  serrioe  of  noliew 
npon  garnishee,  and  other  creditors,  who  haye  obtained  jodgmente  and 
leried  exeoations  npon  the  garnished  proper^,  threaten  to  eell  tha  aasss 
under  ezecntion.    Id, 

L  GousT  MAT  Affoimt  Bwiivnt  to  Takb  Chabob  of  Goods  whbbb  Oab- 
HiSHn  ABAiTDomi  THB  Pbofbbtt,  or  where  he  declines  to  retain  ths 
same  in  his  hands.    Id, 

i.  Gabn  iBHMxirr.  —  lasui  of  Wrr  of  Gabzhbhiibbt,  bob  Pubposb  of  At* 
TAOHiNo  the  amount  due  on  a  policy  of  insurance,  is  not  prematore 
because  at  the  time  of  its  issuanoe  no  proof  of  loss  had  been  madob  and 
by  the  terms  of  the  poUcy  proof  of  loss  was  required  before  the  com- 
pany could  be  held  liable  to  pay.  Writ  of  garnishment  is  not,  striotlj 
speaking,  an  action  for  the  recovery  of  a  debt,  but  is  more  in  the  natars 
of  a  bill  of  diwsoTery,  and  may  be  filed  in  anticipation  that  a  debt  or 
other  obligation  will  mature  at  some  future  time.  Phemx  /as.  Gbl  ▼. 
Willia,  666. 

t.  When  Plaintiff  Comtists  Akswbb  of  Gabnibhb^  Sfbuifi  mo  in  whas 
particulars  he  believes  it  untrue,  under  oath,  it  is  not  neceesary  that  the 
allegations  upon  which  the  issue  is  made  up  should  be  sworn  Uk    Id, 

7.  Upon  Givino  thb  Statutort  Bond  to  Rklbasb  Pbopbbtt  from  At- 

tachment, the  attachment  is  dissolved,  and  the  action  proceeds  to  jndg* 
ment  in  pertonam.    Bunneman  v.  WeLgner,  806. 

8.  Dbath  of  a  Dcfkndant  affbr  thb  Writ  has  bbbb  Lbvibd^  and  a  state- 

tory  bond  given  for  the  release  of  the  proper^,  does  not  diaeharfe  tha 
sureties  on  such  bond  from  liability.     Id, 
t.  Whsthsr  thb  Instrumxkt  Given  to  Pbooobb  thb  Rblbaeb  of  ab  At> 

TAOHMBNT  IS  A  BoND  OR  AN  UnDBRTAKINO    IS   IMMATERIAL. — Ab  a»> 
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tioa  brought  upon  the  former  instrument  Is  goremed  by  the  same 
priiunples  m  if  bronght  vpon  the  Utter.    Id. 

IOl  It  Cbsdrox  Voluktabzlt  CoKBiNn  to  DnaoLYB  Aitao(Bmxrt  leried 
npon  the  goods  «f  his  debtor,  and  relinqnishes  his  lien  at  the  request  of 
anjonep  the  pronuse  of  snch  person  to  pay  the  debt  tfans  seonred  is  made 
upon  a  yalid  consideration.  The  sorrender  of  the  lien  being  a  detriment 
to  the  creditor  is  a  sufficient  consideration  for  the  promise,  but  to  en- 
force snob  promise  or  engagement^  it  is  indispensable  that  it  be  in  writ* 
ing.    Id. 

IL  UHBXBTAxnroiM  WBimio,  WBXBBBTOraFBoiiXBiSAimAoitnitopay 
the  amoomt  of  any  Judgment  which  the  plaintifF  might  recover  against 
the  defendant  in  an  action,  is  founded  upon  a  talid  legal  consideration 
which  tlie  defendant  receiYee  by  the  surrender  of  the  property  attached 
in  the  actum,  and  such  undertaking  is  good  as  a  common-law  obligation. 
Id. 

IS.  BoMM  LfTMirpiD  TO  BB  GxYBir  IN  OcxHPUANOi  WRH  Statdtb,  although 
not  so  giyen,  if  entered  into  Toluntarily,  and  founded  upon  a  Talid  oonsid- 
emtion,  and  not  in  Tiolaticn  of  public  poliey  or  oontraTening  any  stat- 
ute^ will  be  enforced  by  common-law  remedies.    Id. 

UL  Bon>  OB  Uhdbbtikzbo  Giybh  to  Obtadt  Rbejusb  of  property  seised 
opon  attachment  is  not  rendered  lUTalid  by  irregularities  in  making  such 
attachment.  The  undertaking  having  served  its  purpose  to  secure  the 
release  of  the  propeity  attached,  liability  thereon  will  not  be  defeated 
by  irregularitiee  in  making  the  attachments    Id. 

14.  It  n  hot  Ebsbiitial  that  Comflaibt  Sbt  out  all  the  facts  which  au- 
thorise the  issuing  of  an  attachment.    Id. 

1ft.  Lbvt  or  ATTAomiBirT  n  kot  DnaoLVBD  by  the  death  of  the  defend- 
ant^ unless  some  statute  expressly  so  declares.    MUehett  v.  BchMmomr, 


IQL  Ir  IB  iHDBBTBDKBBi  IB  D18GLO8ED  by  the  gazniahee^  but  he  also  discloses 
the  fact  of  a  claim  thereto  by  a  third  person  as  assignee,  it  is  error  for 
the  court  to  order  judgment  against  the  garnishee  until  the  claimant 
is  duly  cited  and  made  a  party;  *Q<1  unless  this  be  done,  the  rights  of 
snch  claimant  cannot  be  barred  or  affected  by  the  judgment.  Lety  v. 
MtUer,  691. 

17*  JjnasDicnov. — Obdbb  Hadb  bt  Ck>uBT  Dibbciibo  that  Allbobd 
Claimabts  of  a  debt  ganushed  "be  made  parties,  and  that  notice  be 
served  on  them,"  but  not  prescribing  how  the  notice  should  be  served, 
is  to  be  construed  as  meaning  personal  service  within  the  state,  and 
no  other  service  is  sufficient  to  confer  jurisdiction  over  the  absent  and 
non-resident  claimants.     Id. 

It.  Shbrifv  is  Pbotbotbd  in  Maxibo  Lett  under  a  writ  of  attachment  valid 
and  regular,  and  it  is  his  duty  to  make  the  levy,  however  full  his  knowl- 
edge may  be  of  the  insufficiency  of  the  cause  of  action  on  which  the  writ 
issued,  or  of  the  wrongful  and  malicious  intent  of  the  party  in  suing 
out  the  writ.    Rke  v.  MiUer,  630. 

19L  Dbtendant  in  Attaohicbnt  Wrongfully  Sued  out,  though  therb  was 
No  Actual  Sbizurb  of  his  property,  if  the  levy  was  such  as  to  place  it 
in  the  custody  of  the  law,  is  entitied  to  recover  such  actual  damages  as 
result  to  him  from  being  virtually  dispossessed  of  his  property  during  the 
time  the  levy  was  continued  in  force,  and  if  there  was  malice  in  issuing 
the  process,  he  is  entitled  to  recover  exemplary  damages.    Id. 

See  Banks  and  Banking. 
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AUCTION. 

Pjuescriftion  of  Fivb  Years  Cubes  All  iNFoaMALims  in  Public  Sale 
made  at  public  auction,  and  this  bar  is  perfect  and  complete  in  reelect 
to  minora,  married  women,  or  interdicted  persons.  JUmnait  v.  RigginM, 
549. 

BANKS  AND  BANKING. 

1.  It  is  No  Pakt  of  Bubiness  of  Bank  to  Loajt  Mohxt  for  the  poblic 

or  for  indiyidnalsy  and  in  the  absence  of  proof  thai  a  bank  was  engaged 
in  each  basiness,  it  must  be  presumed  that  its  teller,  in  making  a  loan  of 
a  customer's  money,  was  acting  outside  of  the  scope  of  his  authority  as 
agent  of  the  bank,  and  no  liability  attaches  to  the  bank  for  the  acts  of 
its  teller  in  making  the  loan.      Oitsf  National  Bank  t.  Martin,  632. 

2.  Bank  is  Bound  bt  Act  of  m  Teller  in  Golleciino  a  note  delirsred 
*  to  him  as  agent  of  the  bank  for  collection,  it  being  shown  that  lie  had  ob 

other  occasions  made  collections  for  the  bank,  and  the  collection  being 
made  within  the  apparent  scope  of  his  authority.    I(L 

%,  Knowledge  of  Bank-teller  BxLATiyB  to  teb  Oolleotion  of  Moimr 
and  the  ownership  of  notes  left  with  him  for  ooUeotian  must  be  impnted 
to  the  bank,  and  notice  to  him  is  notice  to  the  bank.    Id. 

4  Bank  havino  Held  out  its  Offioer  to  the  World  as  Wostht  of  con- 
fidence, it  will  not  be  permitted  to  profit  by  the  frauds  he  may  be  thm 

enabled  to  perpetrate  in  the  apparent  scope  of  his  employment.    /dL 
ft.  Minnesota  Act  of  1881,  prohibiting  any  banking  corporation  creatod  ii&- 

der  the  laws  of  that  state  from  making  loans  or  discounts  on  the  saouiitij 

of  the  shares  of  its  own  capital  stock,  is  e£feetual  to  prevent  such 

poration  from  having  a  lien  upon  the  stock,  as  security  for  such  a 

or  discount  made  subsequent  to  that  enactment,  notwithstanding  a  byt- 

law  of  the  corporation  adopted  prior  to  that  statute  had  provided  lor 

such  a  lien.    Nieollei  Nai,  Bank  r.  (My  Bank,  643.  x 

QL  Although  Shares  of  Stock  in  Bankino  Corporation  are  bt  BcAnrm 
Made  Transferable  only  on  the  books  of  the  bank,  yet  as  between  the 
immediate  parties  an  assigmnent  without  such  transfer  is  eflEectualy  sad 
will  be  recognised  and  enforced,  at  least  in  equity,  as  against  all  iieilles 
not  showing  a  superior  right.    Id, 

7.  AssioNMENT  BT  Stookholder  OF  Shabes  OF  Bank  Stook,  made  for  tl» 
purpose  of  collateral  security,  and  although  made  without  a  translBr  «■ 
the  books  of  the  bank,  as  required,  is  effectual  as  against  the  banl^ 
asserting  a  lien  for  a  debt  of  the  stookholder,  ooutraiy  to  the  provisioes 
of  statute;  and  the  refusal  of  the  bank,  because  of  such  asserted  lien, 
to  make  the  proper  transfer  on  its  books,  subjects  it  to  liability  to  tiis 
assignee  in  an  action  for  damages  as  for  the  conversion  of  the  stock.    Id, 

i.  Attaohmbnt  of  Shabes  of  Bank  Stock  bt  Bank,  after  notice  of  an 
assignment  of  the  shares,  made  without  a  transfer  on  the  books  of  the 
bank,  is  ineffectual  to  defeat  the  prior  right  of  the  assignee.    Id* 

ll  Accounts  between  Banks,  Lien  for  Balance  Due  on.  — Where  there 
have  been  for  several  yean  mutual  and  extensive  dealings  between  twe 
banks,  and  an  account-current  kept  between  them,  in  which  thaiy 
mutually  credited  each  other  with  the  proceeds  of  sll  paper  remitted 
for  collection  when  received,  and  <;)iarged  all  costs,  and  accounts  were 
regularly  transmitted  from  one  to  the  other,  and  settled  upon  thees 
principles,  and  upon  the  face  of  the  paper  transmitted  it  always  ap* 
peared  to  be  the  property  of  the  respective  banks^  and  to  be  xmnitted 
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by  each  of  them  upon  its  own  aooonnf^  there  If  »  lien  lor  »  genera] 
bftlance  upon  the  paper  thns  transmitted,  no  matter  who  may  be  its  real 
owner.    Carroll  v.  Exchange  Bank,  101. 

J0L  Bakxbr'b  LncN. — If  a  receiving  and  collecting  hank,  at  the  time  of 
mntnal  dealings  with  the  bank  sending  paper,  has  notice  that  snch 
bank  has  no  interest  in  the  paper  transmitted,  and  that  it  transmits  such 
paper  merely  as  agent,  then  the  collecting  bank  is  not  entitled  to  retain 
against  the  bank  transmitting  the  paper  for  the  general  balance  of  the 
aocoont  with  such  bank.    Id, 

IL  Banker's  Lien. — If  a  collecting  bank  has  no  notice  that  the  bank 
sending  the  remittance  was  merely  an  agent,  but  regarded  and  treated 
it  as  the  owner  of  the  paper  transmitted,  yet  the  collecting  bank  is  not 
entitled,  as  against  the  real  owner,  to  a  lien  for  general  balance  of 
account,  unless  credit  was  given  to  the  bank  sending  the  paper,  or 
balances  suffered  to  remain  in  its  hands,  to  be  met  by  the  negotiable 
paper  transmitted,  or  expected  to  be  transmitted,  in  the  usual  coarse  of 
dealings  between  the  two  banks.    Id, 

IS.  Banker's  Lien.  — If ,  in  mutual  dealings  between  banks,  the  collecting 
bank  regarded  and  treated  the  bank  transmitting  negotiable  paper  as 
tiie  owner  of  such  paper  transmitted  for  collection,  and  had  no  notice 
to  the  contrary,  and  upon  the  credit  of  such  transmittance,  made  or  an- 
tieipated  in  the  usual  course  of  dealing  between  them,  balances  were 
from  time  to  time  suffered  to  remain  in  the  hands  of  the  bank  making 
the  remittance,  to  be  met  by  the  proceeds  of  such  negotiable  paper, 
that  the  collecting  bank  is  entitied  to  a  lien  sgainst  the  real  owner  of 
■ooh  paper,  for  the  balance  of  aocoont  due  from  the  bank  transmitting 
muik  paper.    Id, 

UL  Tn  D1EB010B8  ov  A  Bank  arb  Pkrbonaxxt  Liable,  at  the  suit  of  a 
depositor,  for  damages  sustained  by  reason  of  the  insolvency  of  the  cor- 
faration,  when  the  depositor  b  tnduoed  to  place  money  in  the  bank 
•elely  by  false  representations  of  solvency  made  to  the  general  public  by 
tke  directors,  who  ought  to  have  known,  and,  by  the  use  of  ordinary 
eare^  snoh  as  it  was  their  duty  to  have  exercised,  might  have  known, 
that  such  representations  were  &dse,  and  they  are  sellable  whether  such 
npresentations  were  made  with  the  intent  to  defraud  or  not.  Seale  v. 
iToier,  092. 

BONA  FIDB  PURCHASER. 

Bm  Olovs  on  TITLl^  4;  EzBOunoNS,  14;   Bzboutobs  and  ADHiNiarraA- 
vmMf  6;  JvDioiAL  Sali^  2;  MoBTOAOEfl^  2;  Vendor  and  Vendee,  3. 

BOND. 
See  Attaohicent,  7-18. 

BURDEN  OF   PROOF. 
See  EvZDENOE,  6. 

CARRIERS. 

L  SLEEpma-CAR  Coicpant  is  not  Liable  as  Common  Carrier  for  In- 
jury TO  Stranger,  who,  upon  entering  one  of  its  cars  to  ask  the  privi- 
lege of  washing  his  hands,  is  wantonly  and  without  provocation  assaulted 
and  beaten  by  the  porter  of  the  car.  There  is,  in  such  case,  no  contrac- 
tual relation  between  the  stranger  and  the  company,  and  its  responsibility. 
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II  it  ttdil^  BiBst  be  f ouid  In  tho  geoml  prineiplai  of  tlw  Uw  of 
and  aerruit  as  applicable  toall  maaton  aimflariy  iltoaled.     IFalfiflMT. 
Palace  Car  Co.,  612. 
S.    PORTKR  OF  SLKIFINO-CAB  HAS  No AUTHOBITr  TO  EnoBoi  BjoiMB  aadiff* 

nlations  of  the  company,  or  to  forcibly  prerent  any  person  from 
the  car,  or  to  expel  him  therefrom  after  he  has  entered,  and  if  ha 
tonly  assaults  and  beats  one  who  enters  the  oar  for  a  lawful  pnipeas^  his 
act  is  outside  of  the  functions  in  which  he  is  employed,  and  the  oon- 
pany  will  not  be  liable  therefor,  unless  it  had  expressly  or  impliedly 
authorized  the  act^  or  been  gnilty  of  knowingly  employing  a  ilangmoM 
servant.  Id. 
8l  Slxbpino-oab  Compant  is  not  NsQuaxHT  Df  BMFunrnro  Fosm  whsb 
for  three  years  in  its  senrioe,  had  borne  a  good  eharaotsr  lor  aubtiely, 
amiability,  and  politeness.    IcL 

4.  Agent*s  Statsment. -- Pubghasxb  in  Good  Farh  ov  Railwat  Pa»- 

SBNGSB-TiOKXT  HAS  RiGHT  TO  Relt  upon  the  statement  of  tho  oom- 
pany's  accent  who  sold  him  the  ticket  that  it  was  good,  and  entHlsd 
him  to  a  ride  between  two  stations  named,  the  ticket  being  n 
one  issued  by  the  company,  which  the  agent  had  a  right  to  seU  to 
sengers.  The  ticket  constitutes  the  evidence  agreed  npon  by  tha  por^ 
ties,  by  which  the  company  should  thereafter  recognise  the  rig|its  of  tke 
purchaser  in  his  contract,  and  is  conclusiTS  npon  the  subject  fft^hrd 
y.  Grand  Baplda  and  Indiana  B.  R.  Co,,  859. 

0.   PRBSCTMFTIOII     OF    LaW    IS,     THAT    PkBSOR     RxDHTO    OV     OOJS'UlUOlllMi 

Train,  bt  Peruissiox  of  an  employee  of  a  railway  company,  ia  not  law- 
fully thereon;  but  thia  presumption  may  be  oyeroome  by  special  droms- 
stances,  as  where,  for  instance,  the  company  is  in  the  habit  of  allowiqg 
its  employees  to  ride  on  such  trains  to  and  from  their  woilc 
homes.     Roscnbaum  y.  SL  Paul  and  Dubdh  R.  R.  Co.,  653. 

5.  Pbrson  Riding  on  Consttbuction  Tbain  is  Dbkxbd  to  Corskht  to 

to  accept  all  the  usual  incidents  to  such  a  train  running  over  n 

track  constructed  in  the  usual  way.     But  if,  through  failure  of  the 

pany  to  spike  tho  rails,  or  neglect  to  keep  the  track  in  suitable  repair  lor 

the  temporary  purposes  for  which  it  was  constructed  and  used,  an  injniy 

occurs  to  one  lawfully  on  tho  train,  without  fault  on  his  part,  he  may 

recover.    Id. 

See  Railboad  Oomfanibs. 

CERTIORARI. 

To  Invoke  Jubisdiotion  of  Sufrehb  Ck>aBT  undbb  Cbbtiobabx  abv 
Pbohibition,  Relator  must  Establish  one  of  three  things:  1.  Tliat 
the  proceedings  are  infected  with  some  fatal  irregularity  rendering  them 
absolutely  void;  or  2.  That  the  jurisdiction  of  the  cause  did  not  belong 
to  the  court  which  assumed  it,  but  to  a  different  court;  or  3.  That  the 
cause  is  of  a  nature  jurisdiction  of  which  is  denied  to  any  court, 
not  within  the  limits  of  judicial  power.  State  ex  rtL  PaUon  v. 
532. 

CHARACTER. 
See  Criminal  IiAW,  5. 

CHATTEL  MORTGAOK 
See  MoBTOAOEs,  1. 
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cloud  on  title. 

1.  AonoN  TO  Rbcoyb  will  lie  by  one  oat  of  poeaeaiioii  againBt  one  in  the 
actual  poaaession  of  the  land.    Bau9man  v.  JTettey,  661. 

SL  Action  to  Rsmoyb  is  hot  within  the  general  atatnte  of  limitations,  and 
barred  by  the  lapse  of  aix  yeara,  aa  being  an  action  for  relief  on  the 
ground  of  frand.    Id, 

8.  Ooubt  will  not,  in  Action  to  IUicovb,  Grant  eqnitable  relief  without 
regarding  the  eqnitable  daima  of  the  defendant,  although  the  legal  title  ia 
in  the  plaintiff.  The  latter  oannot  invoke  equitable  relief  and  at  the 
aame  time  inaiat  that  the  court  ahall  not  regard  any  fact  in  the  conduct 
or  relationa  of  the  partiea  which  may  ahow  hia  auit  to  be  inequitable  and 
against  conscience.     Id. 

4.  Iv  It  is  JShown  that  Defbnbant,  in  Action  to  Rbuovs,  Pubohasxd 
the  land  in  good  faith,  for  yalue,  under  color  of  title,  and  without  notioe^ 
and  that  he,  with  hia  grantors,  had  been  in  poaaeaaion  adverae  to  the 
real  owner  for  a  period  of  many  years,  he  la  entitled  to  the  equitable 
protection  of  the  court,  unleaa  the  plaintiff,  who  had  the  legal  title,  was 
also  without  fault    Id, 

ft.  Oranteb  in  Desd  of  Land  Abcttino  on  Kayiqablb  Stream  mat 
Maintain  Action  to  remove  the  doud  upon  hia  riparian  righta,  ereate4 
by  a  prior  deed  to  another  grantee  from  the  aame  grantor,  purporting  to 
oonvey  the  aoil  under  the  water  and  beyond  low-water  mark.  Lai$ 
BwperioT  Land  Co.  v.  Emerson,  679. 

See  Advxiisb  Possession. 

COMMUNITY  PROPERTY. 
See  Husband  and  Witb,  1. 

CONCEALED  WEAPONS. 
See  Criminal  Law,  4. 

CONCLUSIVENESS. 
See  Judgment,  11-13. 

CONFLICT  OP  LAWS. 

AcmoN  to  Compel  Return  ow  Propertt  to  State — Power  of  REOEjysB. 
—  Equity  will  not  compel  an  inaolvent  defendant,  in  an  action  of  detinue 
iBstituted  in  West  Virginia,  to  return  to  that  state,  nor  will  it  appoint 
a  receiver  to  bring  back  the  property  in  dispute  to  answer  the  judgment 
in  detinue,  where  the  defendant  had,  before  the  commencement  of  the 
latter  action,  sold  or  pledged  auch  property  in  good  faith  to  a  resident 
of  another  state,  and  placed  him  in  possession  thereof,  which  he  has 
since  retained,  though  auch  property  waa  forwarded  to  him  to  pre- 
vent ita  recovery  in  an  action  of  detinue  which  might  be  brought  in 
West  Virginia,  where  the  parties  resided.    Straughan  v.  IlcUltoood,  29. 

CONSPIRACY. 

1.  Common  Design. —  "All  Persons  are  Principals  Who  are  Ouiltt 

OF  Acting  Together  in  the  commission  of  an  offense,"  under  the 
Texas  Penal  Code,  article  74;  actual  presence  ia  not  necessary  if  at  the 
time  of  commission  the  absent  party  is  doing  his  part  in  connection  with 
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a  furtherance  of  the  common  design;  and  all  penona  are  prineipala  vbo 
procure  aid,  arms,  or  means  of  any  kind  to  assist  in  committing  the 
offense,  while  others  are  executing  the  unlawful  act^  or  who  endeavor  to 
secure  the  safety  or  concealment  of  the  offenders  at  the  time  of  the  ooia- 
mission  of  the  offense:  Texas  Penal  Code,  art.  7G.  PhiOipB  ▼.  SlaU,  471. 
g.  Each  Party  is  Criminally  Rssponsiblx  for  Acts  of  Bia  AjasociATfl 

COMMITTSD  IN  FCTRTHBRANCK  OF  THE  ColOfON  BBIOV  whOD  BQCh  partiss 

combine  together  to  commit  any  unlawful  act*    Id. 

OOKSTrrUTIONAL  LAW. 

L  LlOISLATUBK  MAT  PROYIDK  FOR  THR  PaTMRNT  FOR  MaTRRIALB  FUR- 
NISHED AND  Serviors  Rbndrrrd  FOR  THR  Brnrfit  OF  THR  Staxi^  and 
at  the  instance  of  its  officials,  though  they  were  not  at  tha  tima  aotia| 
within  the  limits  of  their  authority,  notwithstanding  the  proTssioai 
of  section  19,  article  3,  of  the  constitution  of  New  Tork«  declaiiog  that 
"  the  legislature  shall  neither  audit  or  allow  any  private  daim  or  ao- 
oount  against  the  state,  but  may  appropriate  money  to  pay  waA  dauu 
as  shall  have  been  audited  and  idlowed  aoo(Mrdiiig  to  law."  O^Hara  x. 
8UUe  qfNew  York,  726. 

S.  Lroislaturb  may  Adthorizr  tbr  Paymrnt  or  a  Claim  aoazrst 
THR  Statr  notwtthstandino  THR  Lafsr  OF  Tuu^  if  at  tha  tine 
when  the  daim  was  incurred  the  claimant  could  not  hava  maiik- 
tained  any  action  against  the  state  thereon,  and  this  is  true  noi- 
withstanding  the  provision  of  artide  7»  section  14,  of  the  conatitiitioa  cl 
New  York,  declaring  that  "neither  the  legislature,  canal  board,  caoil 
appraisers,  nor  any  person  or  persons  acting  in  behalf  of  the  atate,  akafl 
audit,  allow,  or  pay  any  claim  which,  as  between  dtixena  of  tha  atat% 
would  be  barred  by  lapse  of  time."  As  the  claim  was  not»  until  the 
passage  of  the  statute  authorizing  suit  to  be  brought  therecm,  a  daim 
such  as  between  citizens  of  the  state  would  be  barred  by  lapae  of  time^ 
it  does  not  come  within  this  provision  of  the  constitution.  A  atatnta  of 
limitation  can  never  commence  to  run  until  a  cause  of  action  haa  accnied, 
although  there  may  before  that  time  be  an  imperfect  obligation  '^■^■«*''^ 
in  favor  of  the  plaintiff.     Id. 

Mk  OonynTUTioNAL  Provision  that  Party  AcousK)  shall  blavr  Rjobt  to 
BE  Confronted  with  the  witnesses  against  him  does  not  apply  to  lbs 
proof  of  facts  in  their  nature  essentially  and  purely  documentazy,  aad 
which  can  only  be  proved  by  the  original,  or  by  a  copy  officially  certi- 
fied.   PwpU  V.  Dow,  873. 

See  Homestead,  1;  Schools,  1,  2,  5. 

CONTRACTS. 

L  Construction.  — Where  a  contract  is  to  be  construed  by  its  terms  aleoe. 
it  is  the  duty  of  the  court  to  interpret  it;  but  where  its  meaning  ii 
obscure,  and  its  construction  depends  upon  other  and  extrinsic  facts  m 
oonnection  with  what  is  written,  the  question  of  interpretation  UkooU 
be  submitted  to  the  jury,  under  proper  instructions.  Coqiiillani  r. 
Hoveyy  134. 

S.  In  Interpreting  Words  in  a  Contract  of  which  there  is  an  oneer^ 
tainty,  whether  they  were  used  in  an  enlarged  or  restricted  senae.  Ifaai 
construction  should  be  adopted  which  is  most  beneficial  to  tho  oov« 
tee.     Paul  v.  Travtltri  Ins.  Co,,  758.     . 
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t  A  Drunkard  la  not  an  iNooMPKnENT,  Liks  an  Idiot,  or  ono  generally 
inaane.  His  incompetency  can  only  be  eetabliahed  by  showing  that  at  tho 
time  off  the  act  in  question,  his  understanding  was  olonded,  or  his  reason 
dethroned  by  actual  intoxication.     Wright  r,  Fisher^  886. 

CONTRIBUTORY  NEGUGENGE. 
See  Nbglioknos,  16,  17,  20,  21. 

CORPORATIONS. 

1.  Dtrkotobs  of  Corporation  ars  Trustxbs  for  the  corporation,  and  within 

the  rule  that  one  holding  a  fiduciary  relation  to  trust  property  cannot, 
either  directly  or  indirectly,  become  the  purchaser  of  such  property,  or 
transfer  it  to  his  own  use,  or  for  his  own  benefit,  and  if  he  does,  the  sale 
or  transfer  is  7oidable,  and  will  be  set  aside  at  the  mere  pleasure  of 
the  beneficiaries,  though  such  fiduciary  may  have  paid  full  price  and 
gained  no  advantage.    Sweiney  v.  Orape  Sugar  Company,  88. 

2.  Corporate  Stock.  —  Dividends  Belong  to  the  Owner  op  the  Stook  at 

THE  Time  Thet  are  Declared,  although  they  are  made  payable  at  a 
future  date.  This  rule  cannot  be  displaced  or  overcome  by  evidence 
showing  a  u^age  of  the  stock  exchange  to  the  contrary.  Hcppar  v.  Sage^ 
771. 

See  Fraudulent  Convbtances,  1-3;  Quo  Wabbaxto. 

COSTS. 

1.  A  Nation  or  State  is  a  Bodt  Pouno^  Oonotitutinq  a  legal  entity, 
and  capable  of  acquiring  and  enjoying  property,  and  protecting  itself 
from  injury  thereto  in  the  courts  of  foreign  countries.  BepmbUe  qf  Hon* 
dwraa  v.  Soto,  744. 

S.  SiouBiTT  FOR  Costs  mat  be  Exacted  from  a  Foreign  Independent 
Govbrnxsnt  suing  in  the  courts  of  this  state.  Such  government  is  a 
person  within  the  meaning  of  the  statute  authorizing  the  court  to  require 
seonzity  for  costs,  when  the  plaintiff  is  a  person  residing  without  the 
state.    Id. 

S.  Further  Sbouritt  cannot  be  Exacted  under  section  3272  of  the  code 
of  New  York,  when  a  deposit  of  money  has  already  been  made  in  lien 
of  an  undertaking  as  security  for  costs.    I<L 

CRIMINAL  LAW. 

1.  Os  Sbpabati  Trial  of  Onb  of  Two  Rbbfondxntb  Jointlt  Informed 
against  for  burglary,  the  testimony  of  a  witness  to  a  conversation  had 
with  the  respondent  not  on  trial,  soon  after  the  burglary,  in  the  pres- 
ence and  hearing  of  his  co-respondent,  during  which  both  the  respond- 
ents gave  the  witness  money  with  which  to  buy  railway  tickets  to 
Rochester,  New  York,  and  in  which  the  respondent  not  on  trial  said  he 
did  not  wish  to  buy  the  tickets  for  fear  of  arrest  as  a  suspicious  char* 
aoter,  is  competent  and  adnussible,  the  respondent  on  trial  being 
equally  interested  with  the  other  in  the  purchase  and  use  of  the  tickets. 
People  V.  Dow,  873. 

t.  PxLONT.— Burden  of  Proof  never  Shhts  fhom  thb  Statb  to  Defend- 
ant, but  is  upon  state  throughout.    PhilUpB  v.  BUUe,  471. 

S.  Voluntary  Statements  are  Inadmissiblb  as  Inoulfatort  Evidence 
AGAINST  Accused  when  Made  by  Him.  under  Arrest,  without  being 
Am.  8r.  Kbp.,  Vol.  VUL  -60 
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First  Cautioved  that  any  statement  he  made  might  be  need  ii 
against  him.    The  fact  that  a  few  hours  prior  to  making  sneh 
the  magistrate  before  whom  the  charge  was  being  inyestigated 
him  that  a  Tolantary  statement^  if  made,  might  be  need  in 
against  him,  does  not  dispense  with  a  cantion  with  respect  to 
subsequently  made  on  another  occasion  to  another  party,  and  under  sa- 
tirely  different  circumstances.    Baker  ▼.  Siatet  427. 

4.  State  Statute  Pbohibitino  Cabbtdio  ov  Pistol  is  not  Affucablb  to 
United  States  Soldier  engaged  in  the  actual  dischaige  of  his  dntifli 
as  such;  otherwise  he  is  amenable  to  the  law  to  the  same  extent  and 
under  the  same  rules  as  any  other  indi^iduaL     Lann  y.  Staie,  445. 

i.  Etidence  of  General  Character  of  Aooused  is  Adkissiblx  dt 
Behalf,  where  Criminal  Intent  is  Necessary  to  constitute 
and  this  rule  applies  to  an  offense  of  unlawfully  carrying  a  pistoL    ItL 

6.  House  is  not   Disorderly  within  Inhibition  of  Statute  bscacsi 

Prostitutes  and  Vaoabonds  Resort  there  to  Buy  and  Duxk 
Beer,  it  appearing  that  accused  was  engaged  in  cany ing  on  a  Iffgitimatt 
business,     ffarmea  v.  State,  470. 

7.  Sunday.  —Labor  in  Operating  Ice  Factory  may  Bboqmb  ▲  "Wobk 

OF  Necessity,**  within  exception  in  a  statute  which  otherwise  pKohibili 
laboring  on  Sunday.     Hennerador/ v.  State,  448. 

8L  Object  of  Assionmbnts  of  Error  is  to  Point  out  SpxcmcAixT 
what  is  relied  upon  as  error,  and  this  is  accomplished  by  an  anigmneBl 
which,  in  terms,  assigns  error  upon  the  refusal  to  give  each  and  eFciy 
one  of  defendant's  requests  to  charge.     People  ▼.  De  Fore,  863. 

0.  Assignment  of  Error  Which  is  Too  General  cannot  be  eos- 
sidered.     Id. 

10.  Where  Testimony  in  Criminal  Pbosbcution  fob  SEDUcrioir  Shows 
No  Otheb  Inducement  or  motire  than  a  promise  of  marriage,  ex< 
it  might  be  the  mutual  desire  of  the  parties,  to  which  the  court 
the  jury's  attention,  charging  that  if  such  was  the  motive  the  respoodeoft 
was  not  guilty,  a  request  to  instruct  the  jury  that,  if  they  find  bota  the 
evideuce  that  there  was  any  other  inducement  or  motiye  which  led  the 
prosecutrix  to  submit  herself  to  the  respondent  except  the  promiae  of 
marriage,  they  should  find  him  not  guilty,  is  properly  refused.    Id, 

11.  Offense  of  Seduction  Created  and  Punishable  by  MicBxatAB 
Statute  is  Committed  if  the  man  has  carnal  intercourse  to  whidi  tke 
woman  assented,  if  such  assent  was  obtained  by  a  promise  of  mairiife 
made  by  the  man  at  the  time,  and  to  which  without  snoh  promise  abe 
would  not  have  3rielded.    Id. 

ISL  Act  of  Intercourse  Indcced  Simply  by  Mutual  DEsnta  of  tbe  par- 
ties to  gratify  a  lustful  passion  does  not  constitate  the  crinM  of  s^ 
duction.    Id, 

llL  Crime  of  Rape  is  not  Embraced  in  That  of  SsDUcnoN,  and  it  wonld 
be  improper,  in  a  trial  for  sednotion,  to  instruct  the  jury  upon  the  lav 
relative  to  the  former  crime.  But  the  judge  should  instniot  the  jnjt 
in  a  trial  for  seduction,  that  if  the  prosecutrix  did  not  asMiit  to  te 
act  of  intercourse,  the  offense  was  not  committed.    Id. 

%L  In  Cbiminal  Pbosbcution  for  Seduction,  Weight  of  Efibbrcb  abb 
Obedit  to  be  GrvEN  to  testimony  of  the  prosecntrix  are  questiooa  «s« 
olnsively  for  the  jury,  and  it  is  error  for  the  oourt  to  chaige  that  thsy 
should  consider  any  facts  testified  to  by  her  as  established  sunplj  b^ 
oause  she  had  testified  to  them,  and  had  not  been  contradicted.     Id. 
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10.  It  19  DuTT  or  Trial  Judge  in  Cbimihal  Oasm  to  IiiBntuor  Jubt  nr 
Rkfkrencs  to  the  presnmptioiis  of  law  applicable  to  the  case  before 
them,  distingiiishing  those  which  are  oandnsiTe  from  those  which  are 
disputable.     Id. 

16.  Prbsuuftion  of  Innooskce  is  Presxnt  in  Evert  Criminal  Case,  and 
the  jury  should  be  instructed  to  that  effect^  and  that  each  preeamption 
etands  good  until  orercome  by  evidence  which  convinces  them  beyond  m 
leaaonable  donbt  that  the  respondent  is  goilty.    Id, 

See  Arson;  MAomra 

CROPa 
See  DAXAOEBy  S. 

DAMAGES. 

1*  Ih  AonoN  ON  Bond  Given  as  Guarantz  ior  Patmint  or  Ckm* 
MKBCIAL  Patsb  sold  to  plaintiff,  where  snch  bond  limits  the  time 
within  which  the  notes  and  secnrities  mentioned  therein  should  be  paid, 
and  contains  a  further  limitation  that  the  amount  of  loes  or  default 
to  be  chargeable  to  the  sureties  the  damages  should  not  exceed  five 
thousand  dollars,  is  the  aggregate  amount  or  face  vslue  of  the  negotiable 
securities  delivered  to  and  received  by  the  plaintiff  in  good  faith  within 
the  time  limited  by  the  terms  and  conditions  of  said  bond,  and  remaining 
nnpaid  at  the  time  of  the  commencement  of  the  suit,  not  exceeding  in 
the  aggregate  the*  sum  of  five  thousand  dollars,  with  interest.  Lombard 
▼.  Mayberry,  234. 

flL  Attornbt's  Fees  as  Element  ot  Damages.  — In  Nebraska,  vindictive  cr 
exemplary  damages  are  not  allowed.  Therefore,  attorneys'  fees  as  an 
element  of  damages  in  an  action  in  tort  cannot  be  recovered.  Winkler  y» 
Boeder,  155. 

IL  In  Action  vor  Personal  Injuries  to  Minor,  Brought  vob  hh 
Benefit  by  a  next  friend,  the  damages  which  diminish  his  capacitj 
to  earn  a  living  must  be  limited  to  the  period  after  his  majority,  for  un- 
til that  period  is  reached  he  is  not  entitled  to  the  proceeds  of  his  own 
labor.  But  if  there  is  no  complaint  that  the  verdict  of  the  jury  in  favor 
of  the  plaintiff  was  excessive,  the  judgment  will  not  be  reversed  becanw 
of  the  failure  of  the  court  in  its  charge  to  thus  limit  the  liability  of  tho 
defendant.     Houxton  and  Texas  Central  R'y  Co.  v.  Boozer,  615. 

4.  Measure  gw  in  Action  toe  Conversion  ot  Promissort  Note,  in  the 
absence  of  other  evidence,  is  the  face  of  the  note  with  interest.  Heroey 
V.  Wai8h,6S9. 

iw  If  Surface  Water  is  Wrongfullt  Turned  upon  the  Land  of 
Another,  as  the  result  of  the  joint  acts  of  several  parties,  each  may  be 
sued  for  the  entire  damage;  but  if  the  damage  caused  is  the  combined 
result  of  the  acts  of  several,  acting  independently,  each  is  liable  in 
proportion  to  his  contribution  to  the  nuisance,  and  not  otherwise. 
Sloffgy  V.  Dilworih,  656. 

6.  Proper  Measure  of,  for  Destruction  or  Loss  of  Growing  Crops 

is  in  general  the  value  of  the  crops  standing  upon  the  ground,  and  not 
the  loss  as  measured  by  the  rental  vslue  of  the  land.  Byrne  v.  Minne* 
apoliB  etc.  R'y  Co.,  668. 

7.  In  Common-law  Action  against  a  Railway  Company  to  Bbooveb 

FOB  Damages  Resulting  from  the  shutting  off  of  light  from  the 
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pUdntiff 'a  premises  by  the  maintenance  of  an  elevated  railwmy  m  fironl 
thereof,  the  plaintiff's  recovery  mnst  be  restricted  to  the  damages  sos- 
tained  prior  to  the  commencement  of  the  action.  The  fact  that  thcj 
will  probably  continue  permanently  cannot  be  taken  into  consideratioiL 
The  plaintiff,  in  the  event  of  their  continuance,  must  seek  redress  ia 
subsequent  actions.  Pond  v.  MetropoUtan  Elevated  B*p  Co.,  734. 
••  LDirriNo  Belief  of  Jury  ab  to  What  Testimony  Showel  —  Iv- 
ETRUcnoN  in  action  for  personal  injury,  that  if  the  jury  "find  the 
defendant  guilty,"  they  shall  assess  his  damages,  etc,  proceeding  to  state 
the  elements  that  may  be  considered  in  fixing  the  amount,  ending  with 
the  words  "as  shown  by  the  testimony,'*  does  not  warrant  the  criticiBD 
that  such  amount  is  not  limited  to  the  jury's  belief  as  to  what  the  testi- 
mony shows,  but  allov/a  any  amount  to  be  assessed.  The  finding  defend- 
ant  guilty  presupposed  a  belief  from  the  evidence  in  the  tmth  of  the 
facts  referred  to  in  previous  instructions,  which  stated  that  if  oertaia 
facts  were  found  true  it  would  be  guilty.  Pemisjflva$ua  Ch.  t.  ShnH, 
837. 

See  Libel  and  Slander,  1;  Kbolioenoei  8;  PAmnrr. 

DEBTOR  AND  CREDITOR. 

RnaiB  OF  Doim  nt  Pobsbseion  under  Parol  Oot  of  Lahdw  — ^Whers 
a  debtor  makes  a  parol  gift  of  land,  and  the  donee  goes  into  posses- 
sion and  makes  improvements  on  the  strength  of  it|  **i«tw^^ng  the 
land  as  his  own,  and  afterwards  receives  a  deed  for  the  land  in  ae- 
oordanoe  with  the  gift,  a  creditor  of  the  donor  cannot,  after  the  latter 
beoomes  insolvent,  attach  the  land  and  subject  it  to  the  payment  ef 
his  daim,  credit  for  which  was  extended  after  the  date  of  the  pani' 
gift,  and  after  the  donee  was  in  the  aotnsl  ooonpancy  of  the 

wmu  ▼.  Mdwtr^  514. 

See  Payment. 

DEEDS. 

L  If  True  Owner  of  Land  Ck>NVET8  by  Ant  KAl^^  the 

as  between  the  grantor  and  grantee,  will  transfer  title,  altbongh  tfas 
grantor  executed  the  deed  of  conveyance  under  an  assumed  name,  er 
the  scrivener  who  draughted  the  instrument  made  a  mistake  in  his  dms- 
tian  name,  and  evidence  aliunde  the  instrument  is  admissible  to  identify 
the  actual  grantor.     Wakefield  v.  Brown,  671. 

2.  An   Exception  is   a  Withdrawal  from  the  operation  of  the  gnyil 
of  some  part  of  the  thing  granted,  and  if  valid,  the  title  to  the 
excepted  remains  in  the  grantor,  as  if  no  grant  had  been  made. 
V.  Spooner,  128. 

S.  Reservation  in  a  Deed  is  of  some  new  thing  issoinj^  oat  of 

is  granted,  and  while  not  affecting  the  title  to  what  is  granted,  wuj 
TW&rr^  to  the  grantor  a  right  to  the  use  or  enjoyment  of  a  part  theseeL 
Id. 

4.  Conveyances  of  Land,  under  the  Compiled  Statutes  of  Kehraska  of  1887, 
chapter  73,  sections  50  to  53,  pass  all  interest  of  the  grantor  thereof 
unless  a  contrary  intent  can  be  reasonably  inferred  from  the  tenns 
and  in  oonstruing  them  it  is  the  duty  of  the  court  to  carry  into 
the  true  intent,  as  far  as  such  intent  is  oonsistent  with  law.  /il 
See  Husband  and  Wife,  2,  3;  Vendor  and  Vbndsi^  6^  C 
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DiRECroBa 

866  BABX8  Am  Banking,  13;  OcmpoMAmmL 

DISOKDERLY  HOUSE. 
See  OBDiniAL  Law,  fi, 

DIVOROE. 

1.  Daaaai  Qbtaihbd  bt  Fbavb  mat  bb  Sbt  AsiDa  en  iDoiion  Bitar  ttia 
xeDdered  by  oonrt  hftTiiig  jurisdiction,  ts  in  oeee  of  oilier  Judgmentii 
Wiadom  ▼.  Wisdom,  216. 

S.  Patmbnt  of  Aldcont  aftbb  Death  of  Hubbaitd.  —  Consent  decree, 
which  provides  for  payment  to  diyoroed  wife,  **so  long  as  she  may  be 
and  remain  sole  and  unmarried,"  is  binding  upon  the  husband  during  hia 
lifetime,  and  upon  his  estate  after  his  deoease,  so  long  as  the  wife  re* 
mains  unmarried,  and  especially  so  where  bond  given  to  seenire  the 
payment  is  made  binding  upon  the  obligor,  his  heirs,  exeoatorsb  and  ad* 
aninistrators,  and  a  trust  deed  to  secure  the  bond  also  redtsB  the  oondl* 
lieBB  of  tiie  bond.    Storey  v.  Storey,  417. 

DOOUMBNTARY  EVIDENCnL 
See  Etidbhob^  7-15. 

DOiadLB. 
See  ELBonoKs,  85-8S. 

DRUNEAUDS. 
See  CoiYTBAOia,  8. 

EASEMENTS. 
See  Watbbs,  8. 

EJECTMENT. 

Aonmr  to  DmBMon  Adybbbb  Cladc  to  Land  mat  bb  Maibtaziibd  hf 
one  in  possession  thereof,  without  other  proof  of  his  Interest  in  the  land. 
V.  Alexa$idert  675. 


ELBCTIONa 

1.   COUHTT  COUBT  IN  ILLINOIS  HA8  JUBISDICTION  TO  HbAB  AND  DBTSBimni 

BLBonoN  CoNTBST  concerning  the  office  of  county  treasurer,  and  such 
proceeding  should  be  heard  at  the  probate  term.    KreUs  v.  ^eAreiMmfywv 
849. 
8.  Pboobbdino  to  Contest  an  Election  is  not  a  Suit  at  Law.    Id, 
I.  Pbtition  in  Pbocebdino  to  Contest  Election  need  not  show  names  ol 
persons  whoee  ballots  have  been  improperly  counted,  where  the  contest 
eoncems  a  county  office,  and  the  ground  of  action  is  a  miscount  or  06* 
gleet  to  properly  count  the  ballots  by  the  judges  of  election.    Id, 
4.  Idbntftt  of  Ballots  in  Election  Contest  —  Waiyeb  or  Right  to  Db* 
MUB.  — Although  petition  is  demurrable  because  it  does  not  specifioaUj 
show  the  identity  of  certain  ballot  i  tufficicntly  to  warrant  a  decree  for 
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their  examination,  yiet  if  a  party  answers,  makee  an  iamio  of  lad^  ana 
gi7e8  evidence  upon  the  general  and  indefinite  ae  well  aa  the  spaeifta 
all^gatiooa  of  thQ  bill,  he  waives  the  objection.    Id, 
5.  EuscnoN   Contest.  —  ObdAb  wnx  bs  Mabb  that  Bau^oib  bb  Bb- 
oouKTBD  if  petitioner  makes  a  Tprima  fade  case  that  thare  ia  a 
therefor,  and  that  they  have  not  been  tampered  with.    I<L 

6.   ElKCTION    CoIITBST.  — LbSS  PABTIOin«ABITT  IB  &BQUIBBD  IK 

Defendant  than  in  Pbtition.    Id, 

7.  BuRDBN  IS  UPON  Petitionbb  Allbqino  Election  to  Office  to  profe 
that  a  majority  of  legal  votes  were  cast  for  him,  and  the  prodQctia&  el 
ballots  cast  for  him  raises  presumption  jMnjma  y^ids  that  they  were  l^aL 
Id. 

S.  In  Election  Contest,  Pbbsumftion  that  Ballots  foe  Pbi'itiobbb 
WERE  Legal  may  be  overcome  by  evidence  in  rebattal  that  anch  tiallali 
were  not  those  of  legal  voters  when  the  allegation  of  election  to 
ia  denied  by  answer.    Id. 

%.  BLEcnoN  Contest  —  Waiveb  of  Objection  to  Pleadings — Evii>i 

—  Answer  is  subject  to  exception  which  alleges  in  general  terms,  withoBl 
more  specifio  mention,  that  ten  illegal  votes  were  cast  for  conteatan^  bat 
the  right  to  object  to  evidence  relating  to  such  votes  is  waived  where  no 
objection  is  raised  to  such  indefinite  allegations.     Id, 

10.  Pabol  Evidence  to  Contradict  or  Change  Ballot.  —  In  election  oqb- 
test,  witness  may  testify  in  rebuttal  upon  issue  properly  raisad  by  tka 
pleadings  that  he  had- voted  a  ballot  designated  by  a  certain  number, 
may  state  whose  name  was  on  the  ballot,  and  that  its  oonditioa  wImb 
recounted  was  different  than  when  voted,  as  that  it  had  been  chaa^ad 
by  a  paster,  or  that  the  ballot  was  destroyed  after  it  was  cas^  and  an- 
other and  different  one  put  in  its  place.    Id, 

11.  It  will  not  be  Construed  as  an  Admission  Pbbgludino  CoirraBaB 
FROM  Showing  that  Ballots  Recounted  wbbe  not  Oekuinb  or  wwe 
changed  during  the  recount,  where  before  the  recount  oontestant  stated 
to  contestee  that  if  any  question  as  to  identity  of  ballots  caat  with 
those  to  be  recounted  were  made,  the  contestant  wanted  a  Judge  er 
elerk  of  the  district  present,  and  that  oontestee  making  no  qneatioQ  m 
to  said  identity,  the  reoount  proceeded  without  such  judge  or  clerk  ba- 
ing  present    Id, 

12.  Order  to  Recount  Ballots  dobs  not  Conclude  All  Inquiry  aa  to 
whether  they  were  really  the  ballots  cast,  or  that  tliey  have  the  same 
names  upon  them  as  when  cast.    Id, 

18.  Parol  Evidence  to  Show  that  Ballot  is  Missing.  —  It  may  be  shown 
in  rebuttal  that  a  ballot  designated  by  number  was  voted  for  a  certain 
candidate,  and  that  at  the  time  of  recount  there  was  no  such  ballot 
among  the  ballots  of  that  precinct.     Id, 

14.  Parol  Evidence  that  No  Ballots  were  Returned  Corresponding  ts 
Numbers  on  Poll-boors.  —  It  may  be  shown  that  certain  persona  wen 
electors,  for  whom  they  voted,  that  each  name  appeared  on  the  poU- 
books  as  having  voted,  and  that  no  corresponding  ballots  were  returned 
in  the  box.     Id, 

10.  In  Election  Contest,  the  Time  of  Offering  Evidence  is  Uniukw* 
TANT,  where  court  at  opening  of  trial  states  that  offsre  of  oartain  taati- 
mony  might  be  made  during  the  progress  of  the  hearing  bat  that  il 
would  not  hear  or  admit  any  such  testimony  at  any  time^ 
being  then  excepted  to  by  counsel.    Id, 
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18.  Whsrb  Statute  Requiaes  Ballots  to  be  Numbered,  It  will  be  Pbb- 
EUBCEB  THAT  Officerb  DO  THEIR  DuTY  Until  the  Contrary  is  shown,  and 
that  ballots  were  numbered  as  they  were  cast,  and  where  no  ballots  were 
returned  in  the  box  corresponding  to  the  required  numbers,  it  will  be 
presumed  that  they  have  since  been  abstracted  or  lost  from  the  ballot- 
box.    Id. 

17.  Where  Statute  Required  Ballot  to  be  Numbered,  and  No  Ballots 
ARE  Returned  Corresponding  to  the  Required  Numbers,  it  may 
be  explained  by  evidence  that  they  were  omitted  to  be  numbei-ed,  or 
were  inaccurately  numbered  through  mistake.    Id, 

18.  Destrotino  Unnumbered  Ballots.  —  Where  the  statute  provides  that 
before  an  unnumbered  ballot  shall  be  rejected  it  shall  be  ascertained  by  the 
judges  of  election  that  the  number  of  ballots  in  the  box  exceeds  the 
number  of  names  entered  on  each  of  two  poll  lists  required  by  law  to  be 
kept,  it  will  be  presumed  on  a  recount  that  the  judges  discharged  their 
duty,  and  if  there  is  an  unnumbered  ballot,  that  the  poll  lists  did  not 
agree;  in  such  case  it  is  erroneous  for  the  court  to  destroy  one  of  two 
unnumbered  ballots  without  ascertaining  whether  the  poll  lists  did 
agree.     Id, 

19.  Destroying  Unnumbered  Ballots.— Where  the  statute  contemplates 
that  ballots  shall  be  correctly  numbered,  and  that  every  ballot  cast  will 
have  the  voter's  number  thereon,  a  ballot  unnumbered  is  improperly  in 
the  box,  and  should  be  destroyed;  otherwise,  if  such  ballot  was  actually 
oast  by  a  legal  voter.    Id, 

90l  Voter  mat  not  Testut  as  to  What  Family  Record  Contains  Rela- 
TXVE  to  his  BiRTsmAT,  whero  he  has  never  heard  of  such  record  until 
after  election,  and  it  is  directly  contrary  to  his  father's  prior  statements 
and  to  the  reputation  in  the  family  before  that  time.  The  record  viiould 
be  produced,  and  be  shown  when  and  by  whom  made,  or  if  that  is  impos- 
sible, a  proved  copy  should  be  produced.    Id, 

SI.  Ballot  Containing  Names  of  Two  Persons  iob  Same  Office,  One 
Written,  the  Other  Printed,  should  be  Rejected  under  statute  pro- 
viding that  "if  more  persons  are  designated  for  any  office  than  there 
are  candidates  to  be  elected,  "such  part  of  the  ticket  shall  not  be  counted. 
Id, 

8SS.  Two  Ballots  Folded  Together  mat  be  Rejectted,  one  being  within  the 
other,  and  the  outside  one  alone  being  numbered,  the  statute  requiring 
the  names  of  the  candidates  voted  for  to  be  all  on  the  saino  piece  of  pa- 
per; such  ballots  containing  the  names  of  the  candidates  on  each  ii 
plainly  an  attempt  to  vote  twice.     Id, 

83.  Voter  Who  Knows  that  his  Ballot  was  not  Accepted  or  Deposited 
IN  THE  Ballot-box  must  Insist  upon  his  Rights,  and  furnish  the  evi- 
dence required  by  statute,  to  entitle  his  vote  to  be  received;  otherwise, 
it  cannot  be  counted,  notwithstanding  he  offered  such  vote  to  one  of  the 
judges,  who  took  it  and  said  "  he  would  see  about  it."    Id, 

24.  Evidence  to  Explain  a  Ballot.  —If  Voter  has  Used  Letters  of ▲ 
Foreign  Lanquaqe  to  express  candidate's  name,  it  may  be  shown 
what  word  or  words  they  make.  Id, 
k  Evidence  of  Voter's  Iniention.  —  Erasure  of  Name  being  shown,  it 
may  be  proven  that  it  was  not  done  by  voter,  or  that  it  was  the  result  of 
aoi^dent,  and  not  of  intention,  but  where  erasure  is  deliberate  act  of 
▼oiier,  it  cannot  be  explained  that  by  it  he  intended  a  different  result 
from  that  implied  by  law.    Id. 
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26.  Ballot  with  only  Middle  Name  of  Candidate  Wrong  shoitij)  n 
Counted  for  him,  as  John  M.  Kreitz  for  John  R  Kreitz,  ihe  l&ttar  beiqg 
ordinarily  known  and  called  John  Kreitz,  and  being  the  only  eandidati 
of  that  name  for  the  office  in  question,  the  former  being  ordinarily  known 
and  called  Matt  Kreitz,  but  not  being  a  candidate  for  any  office  at  that 
election.     Id. 

S7.  Ballot  mat  bx  Countxd  Which  CoNTAiirs  Oandidatb's  Sitbkams  oku; 
although  there  are  other  peraons  in  the  ooonty  haring  aune  immaimi,  il 
being  shown  that  there  was  no  other  person  of  mch  name  who  was  cu- 
didate  for  the  same  or  any  other  office.    Id, 

iS.  Ballots  Obsoubelt  Imtresssd  Ain>  Ikferfbotlt  Wbttten  mat  bb  Ez- 
KiAiNKD  by  evidence  that  roter  intended  and  attempted  to  iiipiew  a  ev* 
tun  candidate's  name  as  he  understood  it^  so  for  as  soch  baUots  oooU, 
by  one  alile  to  read  them,  be  given  a  sound  which  might  bo  undscatoed 
to  be  intended  to  express  such  name,  or  such  name  as  it  waa  proponnesd 
by  any  number  of  people.  But  if  there  is  no  similarity  of  aomid  b^ 
twaen  the  name  as  written  on  the  ballot  and  the  candidate's  nams^  as 
might  induce  the  one  to  be  reasonably  mistaken  for  the  other,  or  to  indi- 
eate  that  it  was  intended  as  a  contraction  for  candidate's  nams^  tho  hsl- 
lots  cannot  be  aided  by  extraneous  proof.    Id, 

t9.  Although  Candidate's  Name  is  Written  above  Kamx  of  Ovbiob  of 
Ballot,  It  will  be  Construed  as  a  Vote  bob  Him  where  tho  priotod 
name  below  name  of  office  is  erased.    Id, 

SO.  Votes  are  Intended  for  Different  Offices,  Instead  of  bkdio  Two 
Votes  for  One  Office,  although  ballot  contains  the  worda  '*F« 
County  Treasurer,"  with  candidate's  name  printed  underneath,  and 
under  that  and  above  the  printed  words  "  For  Coonty  Superintendant 
of  Schools"  another  name  is  written;  the  candidate's  name  -which  is 
printed  under  the  last-named  office  being  erased.    Id, 

81.  Evidence  is  not  Admissible  to  Show  for  What  Office  Yotb  was  Iv- 
TENDED,  where  printed  name  under  the  designation  '*  For  County  Treas> 
urer  "  is  stricken  out,  and  the  name  of  one  of  the  candidates  for  sadi  of- 
fice is  written  below  the  designation  of  a  different  office,  and  bolow  te 
name  of  the  candidate  therefor.    Id, 

82.  Cancellation  should  not  be  Presumed  from  Mere  Fact  that  Tobb 
Ballot  was  Found  in  the  Box,  the  presumption  being  that  tho  tear- 
ing was  accidental,  unless  it  be  proved  that  it  was  done  by  the  voter  aad 
was  intentional,  when  the  ballot  will  be  deemed  canceled.     Id, 

88.  Ballots  should  not  be  Counted  where  Name  of  Office  a  Complbtbt 
Canceled,  although  name  of  one  of  the  candidates  is  written  beneath 
such  canceled  name.    Id, 

84.  Ballots.  —There  is  No  Cancellation  where  Candidate's Kamb  a 
WRriTEN  into  Name  of  Office,  obscuring  and  partially  oblitenitiQg  it* 
such  fact  being  susceptible  of  explanation  aa  being  accidental  or  nniii- 
tentionaL     Id, 

88.  Bestdence  of  Voter.  —  Intent  in  good  faith  of  voter  to  make  a  plaoo  his 
home  for  all  purposes  is  a  determining  factor  npon  question  of  hia  resi- 
dence, although  he  way  know  that  at  the  end  of  a  certain  period,  or  al 
some  future  time,  he  roust  remove  elsewhere,  and  designs  so  to  da     id, 

80L  For  the  Purposes  of  Voting,  a  Domicile  Once  Gained  dobs  not  Oooh 
TiNUE  until  a  New  One  is  Acquired,  nor  does  a  right  to  vote  at  a 
particular  poll  or  district  continue  until  the  right  to  vote  elsewhere  il 
shown.     Id, 
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S7.  What  Ck>NSTmrm  AsAinMNMEirr  ov  Rvsidingb.  —The  shortest  ftb- 
■ence,  if  intended  as  a  permanent  abandonment^  is  sufficient,  although 
the  party  may  soon  afterwards  change  his  intention,  but  an  extended 
absence,  intended  all  the  time  as  a  temporary  absence  for  a  temporary 
purpose,  followed  by  resumption  of  former  residenoe,  is  not  an  abandon- 
ment.   Id, 

88.  Ozr  THs  QcTBsnoN  of  iHTENnoir  to  Abanimii  Rudkvoi,  DBGLABAnoir 
ov  Pabtt,  though  ADMIB3IBLK,  IS  NOT  CoHCLUSiVE,  but  may  be  dis- 
proved by  his  acts.    Id» 

80.  DlGLARATIONS  OV  VOTEB  SUBSIQUZMT  TO  ElSOTXOH  AKX  VOT  COMFRXnT 

TO  Pboyb  that  Hx  was  DisQUALznzD  TO  Vote.  Id, 
4g^  Alxkn-born  Woman  Bsoohxb  CmzBN  undkb  Act  ov  Conoxxss  of  Fefam- 
ary  10^  1856,  where  any  such  woman  who  might  be  naturalised  is  in  ft 
■late  of  marriage  to  a  oitisen.  The  citisenship  of  a  woman  thus  acquired 
Is  not  lost  by  the  subsequent  death  of  her  husband  and  her  afterwards 
intermarrying  with  an  alien,  and  her  chOdren  under  twenty-one  also 
become  citizens;  but  the  efifect  of  this  naturalisation  does  not  eoctend  to 
members  of  the  family  not  children.    Id. 

41.   SXOONDART   EVIDXNCK  OF  THS  CONTENTS  OF  NaTUBAUSATION  BeOOBW 

may  be  given  when  such  records  are  destroyed.    Such  records  aro  no 
wiae  different  from  other  records.    Id. 

BQUTTABLB  ESTOPPEL. 
See  Estoppel,!. 

EQUITY. 

L  Pabtt  can  Gome  into  Codst  of  EQumr  fob  Relief  after  judgment  at 
law  only  when  he  has  been  deprived  of  a  l^gal  right  by  fraud,  accident^ 
or  mistake,  unmixed  with  negligence  or  fault  on  his  part.  And  it  is  in- 
dispensable in  founding  a  right  to  such  relief  that  an  executor  or  admin- 
istrator exhibit  a  case  free  from  negligence  or  misconduct  on  his  part. 
Brenner  v.  Alexander^  301. 

8.  Laches. —  Delay  fob  Twenty  Yeabs  to  Take  Any  AonoN  to  Set  Asxdb 
A  Deed  claimed  to  have  been  obtained  by  fraud  is  fatal  to  the  com- 
plainaat,  though  he  was  during  all  that  time  an  habitual  drunkard  and 
spendthrift.      Wright  v.  Fisher,  886. 

8b  Laches.  —  iNcoiiFETENCY  Which  will  Exonerate  Ck>icPLAiNANT  fbom 
Consequences  of  nis  Own  Laches  must  be  an  incapacity  of  mind  pre- 
venting him  from  realizing  the  nature  and  consequences  of  a  fraud  prac- 
ticed upon  him,  or  an  incapacity  of  action  precluding  him  from  taking 
the  necessary  steps  to  right  the  wrong  inflicted  upon  him.  The  mere 
fact  that  he  loved  liquor  so  well  that  he  would  spend  all  the  money  he 
eonld  get  hold  of  to  gratify  his  appetite  is  not  sufficient,  if  he  had  sober 
intervals  during  which  ho  was  possessed  of  mind  adequate  to  understand 
his  rights  and  to  move  for  their  enforcement.     Id. 

4»  To  Constitute  Laches,  th£rb  must  have  been  ELnowledoe,  actual  or 
imputable,  of  the  facts  which  should  have  prompted  a  choice  either  to 
diligently  seek  equitable  relief,  or  thereafter  to  be  content  with  such 
remedies  as  a  court  of  law  might  afford,  or  if  there  was  actual  ignorance, 
that  must  have  been  without  just  excuse.     Bausman  v.  Kelley,  661. 

i^  If  Real  Owneb  of  Land,  Knowing  that  the  Record  is  Made  to  Show 
that  his  title  has  been  divested,  desires  the  aid  of  equity,  he  should  seek  it 
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with  reaacmable  diligenoe,  and  relief  will  be  refnaed  if,  through  Ida  «b- 
reaaoDEble  delay,  equities  have  intenreaed  in  favor  of  others.     Id. 

8.  MABSBALnio  AJasKTs  —  SuBRoaATiON.  —  Creditor  who  has  two  foads 
open  to  him,  while  another  creditor  has  but  one,  cannot  take  the  lit- 
ter fond  without  placing  that  one  exclusively  within  his  rea4sh  at  the 
disposal  of  the  creditor  whom  he  has  deprived  of  the  means  of  payment. 
If  he  refuses  or  neglects  to  fulfill  this  duty,  equity  will  decree  subro> 
gation.    fftidkms  v.  Ward,  22. 

?•  Mabshalino  Assetb.— Rule  that  when  a  creditor  haa  a  lien  on  two 
funds,  and  another  creditor  has  a  subsequent  lien  on  one  of  the  fomls 
only,  equity  will  require  the  former  to  resort)  in  the  first  inatancp,  te 
the  fund  upon  which  the  subsequent  creditor  has  no  lien,  for  the  sst- 
is&hction  of  his  debt,  is  subject  to  the  qualifications  that  such  eoans 
must  appear  to  be  necessary  for  the  payment  and  satisfaction  of  both 
debts,  and  must  not  operate  to  prejudice  the  rights  of  the  first  creditor 
to  the  double  fund.  Neither  must  there  be  any  reasonable  doobt  of  (fas 
sufficiency  of  the  one  fund  to  sati«fy  the  debt  of  the  first  creditor,    id. 

t.  Mabshalxho  Aaens  —  Subrogation.  —  Where  creditor  can  resort  to 
two  funds  for  payment^  while  another  creditor  can  resort  to  bet 
one  of  them,  the  first  creditor  cannot  be  delayed  in  enforcing  his  debt, 
but  may  resort  to  the  fund  most  easily  accessible,  and  the  other  creditor 
who  has  been  prevented  from  resorting  to  that  fund  most  take  his  plaoi 
as  to  the  other.    Id, 

i.  BUFPLEMXNTAL  BiLL  bascd  OB  &ets  occurring  since  the  institatioB  d 
the  suit,  seeking  relief  only  as  against  the  original  defendant^  ia  ta 
the  nature  of  an  amendment  to  the  original  bill,  and  must  be  read  with 
it)  and  regarded  as  one  bill.    Strcmghanv,  Hallwood^  29. 

lOl  SuFFLBMBNTAL  BiLL.  — When  ou  filing  the  original  bill  the  |J*«»^ 
has  no  cause  of  action,  he  cannot  maintain  his  suit  by  filing  a  wtf- 
plemental  bill  setting  up  a  cause  of  action  which  has  aocmed  sinoe  ths 
original  bill  was  filed,  tiiough  arising  out  of  the  same  cause  of  si  thai 
Id. 

VL  SvpPLBMBMTAL  BiLL.  — Where  the  grounds  upon  which  the  original  fail 
was  filed  are  inconsistent  and  irreconcilable  with  those  upon  whiohths 
supplemental  bill  is  based,  the  latter  should  be  dismissed.    /dL 

See  Attachmbmt,  3,  4;  Cloud  on  Trlb;  Contuct  or  Lawb. 

ESTOPPEL. 

1.  Equttablb  Estofpbl— Corporation  not  Ezbmpt  vrom  Apfucatton  oi 
Principles  of.  —  A  mutual  benefit  association,  whose  charter  providsi 
that  a  particular  method  of  giving  notice  of  assessments  falling  das 
shall  bo  a  proper  notification  to  all  members,  is  not  exempt  from  the  a^ 
plication  of  the  principles  of  equitable  estoppel,  which  operate  upon  lA 
other  persons,  natural  or  juridical.  OutUher  v.  New  Ori^ant  OotUm  M^ 
change  MtUttal  Aid  Association,  654. 

Si  Doctrine  op  Estoppel  —  When  mat  bbLvyoked  in  Mattbbs  Awwwa* 
INO  Execution  op  Contbacts.  —  Where  a  party  to  a  contract  has  coa^ 
pliod  with  its  terms,  he  has  no  occasion  to  invoke  the  doctrine  of  •»• 
toppel;  it  is  only  when  the  terms  have  admittedly  not  been  oomplied 
with  that  the  question  arises  whether  the  other  party  has,  by  his 
sentations  or  condact,  estopped  himself  from  setting  up  sndi 
pliance  as  a  ground  of  forfeiture.     Id. 
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B3TRAYS. 
8m  Anxkals,  1-8. 

EVIDENCK 

L  iBBniTAHcr. — When  there  is  nothing  in  tbet—m  pfetcnted  to  warrant 
the  proof  offered,  it  is  properly  ezdnded.  OoMm  r,  RepubBean  B,  L^ 
A9$%  114. 

%  If  OBJiOTioir  lo  the  Admibsioh  ov  Eyidxhob  Is  not  shown  by  the  reo- 
ord,  it  mnst  be  presumed  that  no  objection  was  made.  CUff  NaL  Bank 
▼.  Martin,  632. 

S.  It  13  Profeb  that  Object  Itbxlf  to  which  testimony  relates  should  be 
brought  into  court  and  exhibited,  when  this  can  be  done.  Ilaya  v. 
OainemiUe  Street  IVy  Co.^  621. 

4.  EviDENCx  ur  THX  Pabtioulab  Oasb  rot  Desmbo  SumoiENT  to  estab- 
lish, with  that  degree  of  certainty  required  by  the  law,  the  separate 
interest  of  the  wife  in  property  conveyed  to  her  after  marriage.  Morris 
T.  Ha8ting»t  570. 

0w  To  iDxnniT  Dbtsztdabt  ab  6amb  Pxbsor  as  Onx  Sued  bt  Anotheb 
Name,  Evidemob  is  Abmibsiblb  that  the  name  in  the  original  suit  was 
that  of  a  corporation  which  had  been  sold  out  under  a  foreclosure  decree 
to  another  company,  which  continued  the  business  under  the  same  name, 
merely  changing  the  word  "railroad"  to  "railway";  that  thereafter 
the  "railroad  "  company  ceased  to  do  business,  but  retained  its  organ- 
iflition  for  the  purpose  of  clearing  up  its  affairs;  that  defendant  was 
assignee  of  the  lessee  of  the  "  railway  "  company,  and  was  operating  the 
road  at  the  time  of  the  accident  in  question;  that  defendant  used 
signs^  cars,  and  engines  with  the  initials  of  the  "  railroad  "  corporation, 
and  that  the  same  lettering  remained  on  the  doors  of  the  ticket  and 
freight  offices,  with  few  exceptions;  that  plaintiff  intended  to  sue  defend- 
ant and  serred  it  with  process,  and  that  its  attorney  defended  without 
pleading  the  misuomer  in  abatement.    Penruylvania  Co,  ▼.  Sloans  337. 

C  BuBDEN  OF  Proof. — Where  Usury  in  the  Original  Transaction  fob 
Which  Negotiable  Promis.sort  Notes  were  Given  is  Proved,  a 
party  who  claims  to  have  purchased  the  notes  before  maturity  must 
assume  the  burden  of  proof  to  show  that  he  is  a  hofna  fide  purchaser  for 
value  before  maturity  and  without  notice.     Knox  v.  Williama,  220. 

7.  Reoobd  of  Court  Showing  Judgment  by  Confession  in  Open  Court 

Impobts  Verity,  and  CANNor  be  Contradicted  by  Parol  Evidence. 
The  record  of  such  judgment  is  the  only  proper  evidence  of  itself,  and  is 
oonclusive  of  the  fact  of  the  rendition  of  the  judgment,  and  of  all  the 
legal  consequences  resulting  therefrom.     Weigley  v.  McUsorif  335. 

8.  For  the  Purpose  of  Fixing  Amount  of  Recovery  in  Action  on  Bond 

Guaranteeing  Negotiable  Paper  transferred  to  plaintiff,  it  is  not 
necessary,  as  a  condition  to  the  introduction  of  the  notes  in  evidence,  to 
prove  their  execution,  even  if  it  is  denied  in  the  answer.  Lombard  v. 
Maylmrry^  234. 

i.  Rule  as  to  Proof  of  Wrtiten  Instruments  and  records  does  not  include 
oral  testimony  of  the  existence  of  such  instruments  or  records,  prelimi- 
nary to  their  introduction  or  proof  of  Ices.  Village  qfPonea  v.  Cratqford^ 
144. 

10.  Cebtifibd  Coft  of  Deed,  to  be  admissible,  need  not  show  by  scroll  or 
otherwise  that  the  original  was  under  the  seal  of  the  corporation  making 
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it,  if  its  reeitala  are  to  the  effect  that  it  was  under  the 

CoMn  ▼.  RepiAUcan  Valley  Land  AuodaOon  and  Lmeoln  Land  Cx,  114 

11.  Church  Rbookds.  —  Fobmxb  English  Rulb  Which  Rhoookisbd  Hon 
BUT  Reoistbbs  and  similar  records  of  chnrchea  of  the  establiahed  lelig^ 
has  been  abrogated*  in  England,  by  statute,  so  as  to  open  the  door  ta 
many  other  records  which  all  churches  keep,  and  which  aie  aa  likely  ta 
be  accurate  as  those  of  an  established  church.  Such  reoorda  aerve  a 
purpose  equivalent  to  that  served  by  family  reoards,  and  in  thia  eueuUj 
they  are  fairly  to  be  dealt  with  as  equivalent  to  corporation  raeofd^ 
which  are  generally  evidence  of  such  matters  aa  are  recorded  in  At 
usual  course  of  affiiirs.     Hunt  v.  Order  qfChoten  FHernds,  855. 

lii  Fraud  cannot  bs  Prssumkd  in  Rbooros  or  Chubghbb  any  move  ^am 
in  any  other  documents  preserved  for  similir  purposes.    Id. 

18b   DOCUUENT  CONSISTINO  OV  LbAF  TaKXN,   AITBR  HIS  DlATH,   VBOM  80b> 

dixr's  Private  Beoord-boox,  required  to  be  kept  by  aoldiera  in  Ike 
British  service,  and  containing  the  names  of  the  soldier  and  hia  wii^ 
and  the  names,  ages,  and  places  of  birth  of  all  his  childrea,  is  competsnl 
to  prove  relationships  and  the  ages  of  the  children;  and  ita  remofal 
from  the  book  in  no  way  derogates  from  its  authentici^»  ao  long  ae  il 
was  traced  and  explained.     Id, 

14  In  MicmQAN,  Markxt  Bxpobts,  and  Bboobds  of  thx  Wi 
kept  at  the  asylum  at  Kalamazoo^  are  competent  evidence  in  eivfl 
People  V.  Dow,  873. 

15.  Record  ILbft  bt  OvnoxB  in  Chabob  ob  Signal-bxbyigb  Station  ia  nsl 

admissible  in  evidence,  on  a  trial  for  burglary,  to  show  the  oonditien  sf 

the  weather  on  the  night  in  question,  without  calling  aa  a  witneM  At 

one  who  made  the  observations  and  the  record,  to  testi^  to  their  eer^ 

raotness.    /J. 

See  APFBAi^i. 

EXCEFTIONa 
See  Appeal,  10;   Deeds,  2. 

EXEcunoNa 

1.  IBxBOUTioN  Issued  beiobb  Judgment  is  Rbodbded.  —Where  jndgnssil 
is  part  of  proceedings  in  court  in  term  time,  it  is  not  material  whetksr 
record  was  actually  written  up  or  not  at  time  execution  issued.  Wd^ 
ley  V.  Matson,  335. 

%  Trespass  bt  Sheriff.— Personal  Propertt  of  Tenant  in  Oouar 
IS  Equally  Exempt  from  levy  and  forced  sale  aa  like  interests  ia 
other  property,  where  the  possession  as  well  as  the  title  is  eeveial; 
and  where  such  tenant,  after  notice  of  the  execution,  schedules  sad 
claims  his  interest  as  exempt  under  the  statute,  if  sucL  interest  ia  then- 
after  levied  upon  and  sold  by  the  sheriff  the  latter  is  liable  in  tiespsa 
under  the  Illinois  statute  in  double  the  value  of  the  property.  Hetkk  v. 
Qrewe^  332. 

X  Execution  Sale  of  Real  Estate  Cures  All  Dbfbcib  and 
larities  in  the  proceedings  relating  thereto,  where  the  coort 
the  order  ia  one  of  competent  jurisdiction;  such  order  cannot  he 
erally  attacked.      WUcox  v.  i^o^Mt,  207. 

4.  Order  of  Confirmation  of  Sale  of  Real  Estatb  on  Exhodhi 
Valid,  and  Adjudicates  the  Validitt  of  Salb,  although  sa^ 
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does  not  fnlly  describe  the  property  sold,  if  the  defeotiTe  description 
is  aided  by  a  correct  description  contained  in  the  officer's  return,  to 
which  reference  is  made  by  the  date  of  sale.    IdL 
&     Bali  or  Lots  vmdbr  Exxcution  AOAnrar  DxraKDANT  is  not  Void, 
because  of  an  irregularity  in  the  notice  of  sale,  reciting  that  the  lots 

were  levied  upon  and  would  be  sold  as  the  property  of  the  defendant's 
wife.    MorriB  ▼.  HauHngB^  570. 
QL  Whsk  Notioi  or  Salb  undkb  BxicuTioir  has  vot  bun  Propeelt 
OivBN,  and  objection  is  made  by  the  defendant  in  execution  without  un- 
necessary delay,  the  sale  may  be  set  aside;  but  the  objection  will  be 
considered  as  waived  if  not  made  in  a  reasonable  time.    Id. 
7*  Sale,  Ayoidancb  or. —In  Ck>LLATBBAL  Procbedino,  It  is  not  Essen- 
tial to  Vauditt  of  an  execution  sale  that  there  should  have  been 
an  advertisement  of  the  property.    But  if  such  irregularity  is  brought 
about  by  the  fraud  and  collusion  of  the  purchaser,  and  the  property  sells 
for  a  grossly  inadequate  price,  the  sale  may  be  avoided  as  to  such  ven- 
dee and  those  claiming  under  him  with  notice.    Id. 
8b  OoNSTBuiNO  Texas  Revibid  StatutbSi  Abtioles  2309  and  2319,  Rblat- 
ora  TO  ExBOunoN  Salbs,  it  was  not  the  intention  of  the  legislature 
that  sales  of  property  under  execution  should  be  declared  void  on  ao- 
eoant  of  mere  irregularities  in  advertising,  or  because  of  a  failure  to 
advertise  such  property,  but  that  the  injured  party  should  look  to  the 
offieer  for  all  damages  thus  oooasioned,  it  being  in  the  interest  of  the 
pnblio  that  execution  sales  should  be  sustained.    Id* 
tL  Wbbbb  TBorMBOY  Fbavdulbntlt  Convbtbd  is  Sold  under  Ezeoit- 
noN  against  the  grantor  for  a  grossly  inadequate  consideration,  by 
reason  of  irregularities  in  the  proceedings,  the  fraudulent  grantee  can, 
by  a  proper  procedure,  have  the  sale  set  aside.    He  has  a  right  subordi- 
nate  only  to  the  claim  of  the  creditors,  and  this  right  is  not  placed  be- 
yond the  pale  of  legal  protection  because  of  his  participation  in  a  fraud. 
MUkr  V.  Koertge^  687. 
IQl  Bvidengb  Showing  that  Abstraot  or  Judgment  under  Which  Pabtt 
Claims  had  been  Rboorded  does  not  raise  a  presumption  that  the  ab- 
stract was  properiy  noted  in  the  index.    The  legal  inference  is,  that  the 
claimant  would  have  proved  the  indexing  of  the  abstract  if  an  index  had 
in  fact  been  made.    Id, 
f      tL  Fraudulent  Orantee  or  Land  cannot  Procure  a  sale  of  it  under 
^  execution  against  his  grantor  to  be  set  aside  for  gross  inadequacy  of 

^  price,  if  it  appears  that  the  low  pricp  bid  for  the  property  was  caused 

by  the  recording  of  the  fraudulent  conveyance  to  the  grantee.    Id, 
Ul  In  Order  to  Set  Aside  a  SHERirr*s  Sale  ior  Mere  Irrboularitt 
and  inadequacy  of  consideration,  a  direct  proceeding  should  be  instituted 
for  that  purpose  in  the  court  from  which  the  execution  issued,  and  the 
plaintiff  in  execution,  as  well  as  the  purchaser,  should  be  made  a  party. 
Id. 
18.  Sheript  having  Sold  Personal  Profertt  on  Exboution,  in  Terms, 
but  without  Authoritt,  ''subject"  to  a  certain  mortgage,  and  the 
execution   creditor   having  purchased  the  property  in  fact  upon   that 
^  condition,  he  will  not  be  heard,  while  insisting  upon  and  asserting  a 

titie  acquired  by  that  sale,  to  claim  that  the  condition  is  not  binding 
upon  him.     Cable  v.  Byrnt,  696. 
^      14  Purchaser  at  Public  Sale  is  AmEOTED  bt  Terms  or  conditions  of 
sale  announced  at  the  opening,   although  he  did  not  come  upon  the 
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gronnd  until  after  the  opexuiig.    If  ho  wonld  know  vpon  wliat 

or  under  what  droumstanoes  the  sale  was  heiiig  made^  he  ahoiild 

inquiry.    Id, 

See  Judicial  Sals. 

EXEMPTION. 
See  EzBOunoNs,  2;  HomrBAD^  4. 

EXECUTORS  AND  ADMINISTBATOR& 

1.  At  CkiMMON  Law,  GniEaAL  Judqmixt  against  Exbcotob,  who  did  aol 
plead  pkne  adndnutravU  or  prcgter,  ia  oondusive  evidence  of  assets  in 
a  second  action  of  debt  suggesting  a  doKUiavUf  the  only  qnalificatiflB 
being  that  a  matter  arising  subsequent  to  the  former  action,  showing  a 
destruction  of  the  assets,  or  removal  of  them  from  the  hand  of  the 
executor  without  fault,  may  be  set  up.    Brenner  v.  Aiexander,  SOI. 

&  EzBCUToa  OB  Administratob,  Who,  Belikvino  that  lis  has  Aaamn 
Sufficient  for  the  payment  of  all  debts,  suffors  judgment  to  be  en* 
tered  against  him,  will  be  relieved  in  equity  if  the  assets  become  iasuffi. 
cient  through  an  unexpected  depreciation  of  their  value,  for  the  reason 
that  the  defense  arises  subsequently  to  the  judgment,  and  without  faall 
on  his  part;  but  if  he  confesses  judgment  against  himself  for  a  debt  of 
his  testator  or  intestate,  upon  a  miscalculation  of  assets  in  his  baiid% 
and  it  appears  afterwards  that  the  assets  are  insufficient  to  satisfy  it,  bs 
will  not  be  relieved  in  equity  against  the  judgment.    Id. 

t,  Administbatob  ov  Estath  not  Permtitid  to  Impeach  hibOwh  OmotAL 
Acts.  —  A  party  who,  as  administrator  of  an  estate,  procures  an  order  cf 
sale  of  real  estate  under  which  the  property  is  sold,  and  who  inangOFatsa 
and  consummates  all  the  proceedings  in  the  cause,  cannot  be  permitted 
in  an  action  to  nullify  such  sale,  to  impeach  by  his  testimony  his  owb 
official  acts  or  the  probate  proceedings  in  such  cause.  Lhman  t.  J^gi^mi^ 
549. 

4.  Administbatob,  Who  is  Subtitino  Pabtnbb  in  CoMMUNirr  or  Dmobasbd^ 
MAY  PuBOBASE  at  the  sale  of  the  eflfects  of  the  deceased  whose  estato  bs 
represents.     Id. 

(k  Pbobatb  Sale  or  Real  Estate  fob  Payment  of  Debts  ih  hot  Void 
merely  because  such  debts  were  not  aotifally  due.  Such  matter  is  a  msre 
irregularity.     Id, 

t,  Pubchasbb  at  Pbobate  Sale  is  not  Bound  to  Look  beyond  DaoBa 
recognizing  its  necessity,  wherasuch  sale  is  made  under  the  order  of  the 
probate  court,  for  the  payment  of  the  debts  of  the  deceased.    Id, 

7.  Fobeion  Executobs  may  Sue  ob  be  Sued  upon  contracts  made  with  them 
in  their  capacity  of  executors,  though  the  role  is  otherwise  with  respect 
to  contracts  made  by  the  testator  in  his  lifetime.  Such  executors  may 
be  compelled  to  specifically  perform  a  oontraot  made  by  them  in  this 
state  to  sell  and  assign  a  judgment  recovered  by  their  testator.  Jckih 
mm  V.  Wallia,  742. 

EXTRADITION. 

L  Habbab  Cobfus.  —  Extbadihon  Wabbant  is  Valid  Wktob  Bacm^ 
BUT  does  not  Set  Fobth  in  Full,  the  Afiidayit  upon  which  it  issued. 
The  correct  rule  is,  that  where  the  executive  issuing  the  warrant  withholds 
the  papers  on  which  its  issuance  is  based,  then  the  warrant  itself  must 
be  relied  on  for  the  necessary  evidence  to  show  that  the  essential  condi- 
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tifliia  requisite  to  a  valid  iflsoazice  exist,  and  it  is  sufficieni  that  the  re- 
citals therein  are  what  the  law  reqiiires.    Eb  jparie  Stanley,  440. 

flL  Wabbaivt  is  Dult  Oxrtivixd  which  states  that  the  demand  of  the 
goremor  for  the  fagitive  was  "accompanied  bj  a  copy  of  said  affi* 
dayity  dnly  certified  as  anthentic,"  although  onder  a  literal  compliance 
with  the  statute  it  shonld  have  stated  that  said  copy  was  certified  as 
antheatio  by  the  governor  demanding  the  fugitive.  Such  statement 
that  it  was  "  dnly  certified  as  authentic  "  must  be  held  to  mean  that  it 
was  certified  aooording  to  law.    Id, 

Mm  Wakbaht  wa>  onlt  State  Facts  Which  UmosTAKABLT  Snow  that 
BuANDSD  PxBSOH  IS  A  FuGiTiYX  from  justios  from  demandant  state 
to  another.    A  direct  statement  of  such  fact  is  not  necessary.    Id, 

4b  Wabbast  vemd  mot  Show  that  Cbimx  Charged  is  a  Crdcs  bt  thb 
Law  09  TBI  DiKAimiNa  Statb.    Id, 

Bm  UroH  Hbabihg  oh  Habkas  Gobfus  bob  Dbmandbd  Pebson,  it  is 
error  to  admit  in  evidence  a  copy  of  an  affidavit,  made  in  the  de- 
mandant states  charging  applicant  with  obtaining  money  under  false  pre- 
tenses, where  such  affidavit  was  not  part  of  respondent's  return,  was  not 
attached  to  and  did  not  accompany  the  warrant,  was  not  authenticated  as 
efvidenoe^  and  was  not  shown  or  claimed  to  be  the  evidence  on  which  war- 
nnt  issoedi  bat  it  is  not  error  which  will  operate  to  discharge  applicant. 

FIBB  INSURANCE. 
See  IxsuRAUCE,  1-9. 

FORECLOSURB. 
See  MoBTOAOES,  8-11. 

FOREIGN  EXECUTOR 
See  ExBCUTOBa  abd  ADimnsTBATOBfl^  7. 

FORGERY. 

1.  Oedbb  bob  Mbbohandisb  mat  bb  the  Subject  of  Foboebt.  ffettdrkh 
r.  State,  4S3. 

flL  iBDicniBNT  Which  Sets  oct  Instbumbmt  Allbqed  to  be  Fobged  is 
Valid  and  SumciENT  without  Innuendo  ob  Ezplanatoby  Aveb- 
MBNTS  as  to  words  "bare ''  and  "grosses,**  used  therein,  where  said  in- 
stmment  reads:  "  Please  let  Bare  Have  the  sume  of  $6  Dollars  in  Grosses 
and  charge  the  same  to^"  and  is  signed;  such  instmmsnt  is  neither  in- 
oomplete,  unmeaning,  nor  unintelligible.     Id, 

FORMER  JEOPARDY. 

AooonD  Waitbs  Riobt  to  Cladc  Fobmeb  Jeopabdt  where  he  makes  a 
motion  which  substantially  amounts  to  vacating  a  former  judgment 
against  him,  and  the  court  sets  aside  such  judgment,  notwithstanding 
the  court,  in  addition  to  what  is  asked,  does  of  its  own  motion  award  a 
new  trial     Sterling  and  Matlock  v.  State,  452. 

FRAUDULENT  CONVEYANCBa 

1.  Ibiqltbbt  Cobpobation.— Conveyance  authorised  by  the  directors  ol 
■B  insolvent  oorporation  of  all  of  its  property  to  seoore  a  debt  dne  from  II 
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to  another  corporation,  at  a  meeting  of  directors  in  which  sefneral  of  tin 
persons  participating  and  voting  for  the  conveyance  are  directors  ol  tks 
corporation  for  whose  benefit  the  conveyance  is  ezecated,  is  prima  fam 
frandnlent  and  void,  as  to  the  grantor  and  its  stookhoiders  and  credi- 
tors. The  bnrden  is  upon  the  grantor  to  remove  the  prasomptiaa  of 
fraud  by  convincing  proof  of  the  fairness  of  the  transaction,  and  its  afaso- 
Into  freedom  from  frand.    Sweeney  v.  Orape  Sugar  Go.,  88w 

&  Insolvbut  Gobpobation.  —  Creditors  of  an  insolvent  ooiporation  bavs 
the  right  to  avoid  a  transfer  of  the  corporate  property  made  by  its  dirs^ 
tors  in  violation  of  their  tmst  and  duties^  or  for  the  benefit  of  them- 
selves, either  directly  or  indirectly,  where  the  rights  of  no  innocsnt 
third  party  have  intervened,  and  there  has  been  no  unreaaomalile  delay 
on  the  part  of  such  creditors.   Id, 

8b  Imsolvxnt  Ck>BFORATiON — Lmr  or  OBSoaomB,  —  Assets  ni  an  insolvent 
oorporation  are  not  a  trust  fond,  and  creditom  may  socoro  ptefeteuces 
therein  by  obtaining  liens  by  judgment^  or  otherwise.    Id, 

4,  A  Fjuubulxht  Orantxb  is  SuBsmnrrED  to  the  Rtobtb  of  his  grsn- 
tor  in  the  property  conveyed,  which  is  subject  only  to  the  latter's  credi- 
tors, and  it  is  tiie  right  of  the  fraudulent  grantee  to  demnnd  tlMt 
•ooh  creditors  shall  pursue  strictly  the  prooednre  provided  1^  law  fer 
tilt  enf oroement  of  their  claims.    MUler  v.  Koerige^  687. 

OABNISHBiENT. 
See  AiTAoaBiixiiT. 

OA8  OOMPAimSS. 
See  MuHiciFAL  CovfosuLTBum,  S-lOl 

GIFT& 
See  DxBiOB  ahd  Gbbdoob. 

GUABAKTT. 

Iv  AcnoB  OH  GuARABTT  CoBTBAOT  foT  the  payment  cf  eertun  aote^ 
it  was  pleaded  in  defense  that  such  contract,  by  its  terms,  did  not  apply 
to  such  notes,  and  also  that  defendants  were  discharged  by  want  ci 
diligence  in  the  collection  of  the  notes,  which  was  shown  by  the  eri* 
denoe,  and  the  court  held  that,  though  the  verdict  in  fiavor  of  defend- 
ants might  not  be  sustained  by  the  evidence  as  to  the  construction  of  the 
guaranty  contract,  it  could  be  sustained  as  to  the  discharge  throng 
negligence,  and  would  not  therefore  be  set  aside.    CoqmUard  v.  Sovef, 

131. 

See  Daxaobs,  1. 

GUARDIAN  AND  WARD. 

L  Whkbb  Guabdian  of  Infant  Dibs  without  havivo  Rbbdkbxd  Abt 
Aooouirr  of  his  guardianship,  the  probate  court  which  appointed  hin 
may  require  the  personal  representative  of  the  deceased  to  aoooont  for 
the  moneys  of  the  ward  received  by  the  guardian  in  his  lifetima.  Pea 
V.  McCartky,  681. 

&  GuABDiAN  IS  Pbbsonally  Bound  BY  Pboxibb  Madb  ov  SmnioxBiiT  Go9r- 
bidbbation  to  Pay  Dkbt  or  his  Wabd,  although  he  exptewly  prom- 
ises as  guardian,  and  this  principle  applies  to  covenants  in  leaae  of 
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ward's  property  to  parchase  at  end  of  term  improvements  made  by 
tenant,  but  a  debt  so  paid  may  be  recovered  back  from  estate  of  ward. 
Nichola  v.  Sargent,  378. 
9m  Appboval  op  Pkobatx  Couut  op  Award  by  Appraisbbs  op  Value  op 
Improvembnts  by  lessee  of  ward's  property  is  not  required,  where  lease 
by  guardian,  made  with  approval  of  probate  conrt»  contains  provisiom 
relative  to  mode  of  appraismeni.    Id, 

HABEAS  CORPUS. 

1.  Oannot  Reach  Errors  or  irregularities  which  render  proceedings  void* 
able  merely,  but  only  such  defects  in  substance  as  renders  the  process 
or  judgment  absolutely  void.     Barton  v.  Saunders,  261. 

%  Person  Arrested  in  Civil  Action  will  not  be  Discharged  on 
TTABRAa  Corpus,  on  the  ground  that  the  affidavit  of  arrest  only  states 
in  the  statutory  language  that  the  "defendant  has  been  guilty  of  a 
fraud  in  contracting  the  debt "  sued  on,  etc.,  without  alleging  the  facts 
constituting  the  fraud,  such  defect  being  an  irregularity  or  error  ren- 
dering the  process  voidable  only,  and  not  absolutely  void.     Id, 

IL  It  is  Unanswerable  Return  to  Writ  op  Habeas  Corpus  that  the 
oourt  had  jurisdiction  in  which  the  action  was  pending,  and  any  ont  of 
which  the  writ  of  arrest  was  issued,  and  was  competent  to  correct  error 
or  abose  of  its  powers,  or  to  set  it  aside  if  erroneously  issued.    Id. 

See  Extradition,  1,  5. 

HIGHWAYa 

1.  Ik  Aotioh  fob  Injurt  from  Defeotive  Highway,  if  the  Facts  Dib- 
OLOSED  by  the  record  do  not  show  clearly  and  indisputably  that  the 
plaintiff  was  guilty  of  contributory  negligence,  and  upon  this  issue  there 
are  two  reasonable  but  different  views  which  might  be  taken,  the  ques- 
tion should  be  submitted  to  the  jury.    Harris  v.  Totimship  of  Clinton,  842. 

%  Testimont  Tending  to  Show  Condition  and  Situation  op  Highway, 
and  whether  there  were  any  railings  or  guides  to  indicate  the  position  of 
the  highway  embankment  when  covered  by  water,  and  to  protect  persona 
from  the  danger  of  driving  off,  is  admissible,  as  bearing  upon  the  defend- 
ant's negligence  in  not  keeping  the  highway  in  a  condition  reasonably 
safe  and  fit  for  public  travel.     Id, 

8.  In  Suit  Involving  Negligence  op  Township  in  not  Keeping  High- 
way IN  Repair,  Jury  are  the  proper  persons  to  draw  all  proper  infer- 
ences from  the  facts  proved,  and  to  determine  whether  the  road  was 
reasonably  safe  or  not,  and  for  this  purpose  expert  testimony  is  not  re- 
quired.    Id. 

4.  Michigan  Statute  does  not  Require  Township  to  keep  its  highways 
absolutely  safe  for  publio  travel,  but  only  reasonably  safe  for  that 
purpose.     Id, 

6.  Pbilson  Lawfully  Using  Highway,  although  He  Meets  with  Ob- 
struction or  other  cause  of  insufficiency,  may  yet  proceed  if  it  is  oen- 
sistent  with  reasonable  care  so  to  do,  and  this  is  generally  a  question  for 
the  jury.    Id. 

C  If  Danger  is  Known,  and  can  be  Easily  Avoided,  peril  voluntarily 
and  unnecessarily  assumed  may  constitnte  such  oontribntory  negligeiMM 
as  would  preclude  recovery.    Id, 
Am.  Bt.  Bbp..  Vol.  VIIL  -  61 
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HOMESTEAD. 

1.  GoKsnTunoNAL  Law  —  Legislative  Power. — The  people,  intlMirecB- 
stitation,  bo  far  as  future  debts  may  be  affected,  have  the  right  to  pnmde 
for  any  sort  of  homestead,  guarded  as  they  please;  sabject  to 
tions,  or  without  restrictions;  to  prohibit  the  owner  of  the  bi 
from  encumbering  it,  or  permit  it  to  be  done,  aa^  in  their  wiadcmi,  tbej 
see  fit«  And,  if  unrestricted  by  the  constitution,  the  l^gialatore  nay 
exercise  the  same  power.    Moron  v.  Clark,  66. 

&  Right  to  Encumber. — In  the  absence  of  a  oonttitntiGiud  or  statslary 
prohibition,  as  incident  to  the  right  of  ownership,  the  owner  of  tlM 
homestead  may  sell  or  encumber  it,  with  like  eflfoct  as  if  the  paufieitj 
had  not  been  set  apart  as  a  homestead.     Id, 

%,  Power  to  Encumber.  —  If  the  statute  points  out  any  perticiilar 
by  which  the  owner  of  the  homestead  may  sell  or  encumber  it^  to 
extent  his  power  over  it  is  restricted;  that  particular  mode  mitst 
adopted,  otherwise  the  sale  or  encumbrance  is  invalid.     Id* 

4.  Exemptions,  Waiver  of,  as  to  Personal  Property.  —  When  the 

stitution  or  statute  b  silent^  a  waiver  of  a  debtor's  right  to  claim 
sonal  property  as  exempt  from  execution,  where  attempted  to  be 
by  an  executory  contract^  as  a  clause  in  a  note  or  contract, 
the  benefit  of  all  exemption  laws, "is ineffectual,  and  will  not  be  en- 
forced.   Id, 

5.  Forced  Sale,  What  is  not  a.  —  Sale  of  homestead  under  a  deed  ol 

trust,  or  under  a  decree  of  foredoeure  of  a  mortgage  thereon,  is  not  a 
"forced  sale,"  within  the  meaning  of  the  West  Viiginia  ooostitntio^ 
which  exempts  a  homestead  from  "  forced  sale.*'    Id, 

i.  Conveyance  of  by  Trust  Deed.  —  Under  the  West  Virginia  oonetita- 
tion,  and  acts  of  1872-73,  chapter  193,  the  owner  of  a  homeatead  est 
apart  under  the  provisions  of  that  act  may  execute  a  valid  deed  ol 
trust  thereon.     Id. 

).  Object  of  MicmoAic  Ck>MaTrruTioNAL  Provision  fob  Homestras  k 
to  protect  that  dwelling  which  has  been  the  actual  home  of  the  family 
from  such  disturbance  as  will  make  them  lose  its  enjoyment.  It  is  cob- 
fined,  by  its  language,  to  the  property  actually  occupied  as  a  homestead 
by  a  resident  of  the  state,  and  if  the  owner  has  a  family,  it  is  the  ae- 
tnal  home  of  that  family  which  is  protected  against  creditora. 
ton  V.  BUeheoek,  821. 

H  There  is  Nothino  in  Michioan  HoMEarrEAD  Aor  Which  Coi 
FLATES  that  a  wife  who  has  never  lived  on  the  premises,  or  cl 
to  live  there,  may,  after  her  husband's  death,  claim  such  an  inl 
by  relation  as  will  avoid  his  dealings  with  property  which   he 
meant  should  be  the  home  of  the  abeentee,  however  much  ho  may  base 
wronged  her.     The  provisions  of  the  act  are  confined  expressly  to 
dent  widows.    Id. 

il  Where  Wife  has  Once  Had  her  Home  with  her  HrsRA?n>  ia 
dwelling,  he  cannot  deprive  her  of  that  vested  right  by  driving 
out.    Id. 

10.  Character  of  Any  Property  as  Homestead  Dbpekds  ov   Is 
TION,  and  it  may  be  entirely  destroyed  by  a  removal  of  residence, 
which  the  property  stands  liable  to  sale  or  other  disposal  by  the 
at  his  pleasure.    Id. 

11.    COMVKYANCE      OF     BT     HuSBAND     WITHOUT     SIGNATURE    OF    NON-BMI* 

Dk'NT   Wife. —  A   married    man  went    to    Michigan,    leaving    behiad 
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luniy  in  Kew  York,  bis  wife  and  two  minor  children,  aha  azpeoting  to 
Join  him  in  the  new  home,  hot  nerer  did.  He  boaght  a  lot  and  built  a 
boose  thereon,  and  about  two  years  after  liis  ajrival  remarried,  withoat 
a  divorce  from  his  first  wife.  The  second  wife  married  him  in  good 
^th,  supposing  him  to  be  single,  and  lived  with  him  as  his  wife  on  said 
premises  till  his  death,  prior  to  which  he  conveyed  the  property  to  her. 
Koue  of  the  first  family  ever  lived  in  Michigan,  except  that  a  son,  aged 
then  abont  eighteen,  came  and  was  received  as  a  member  of  his  father's 
new  hoosehold,  nntil  dismissed  for  ill-treating  the  children  of  the  second 
wife;  and  the  husband  never  made  or  proposed  to  make  the  property  a 
home  for  the  common  occupancy  of  himself  and  first  wife,  but  it  was 
intended  for  and  actually  occupied  by  the  second  wife  and  family,  and 
■0  eontinned  till  the  husband*s  death.  Under  this  state  of  facts,  the 
land  never  became  the  homestead  of  the  first  wife,  and  the  husband's 
deed  to  the  seoond  wife  was  not  void  for  want  of  her  signature*   Id, 

VL   BONB    lOB    TiTLX    EXBODTXD     BT     HuSBAND    AND    WiVB     TO     CONVXT 

1HBIB  HoMESTXAD  can  1)0  enforced  against  the  husband  by  a  bill  for 
specific  performanoe,  if  at  any  time  before  the  bond  should  become 
barred,  such  homestead  was  abandoned  and  a  new  homestead  was  ac- 
quired. Or  if  the  faots  are  such  as  would  prevent  the  enforcement  of 
a  specific  performance,  a  suit  for  damages  will  lie  against  the  husband 
lor  breach  of  the  condition  of  the  bond,  if  damage  lias  been  sustained. 
Oqff  V.  J<m^  619. 
Ub  fBovmoH  ov  TxxAB  CoNsnTDnoN,  Abticle  16^  SxonoH  60,  under  which 
mortgages,  liens,  deeds  of  trust,  and  deeds  involving  a  oondition  of 
defeasance  on  the  homestead  are  void,  has  no  application  to  a  con- 
tract to  convey  at  a  future  time,  and  after  the  property  has  lost  ite 
homestead  character.    Id. 

14.  Wife  Who  is  Induced  bt  Fraudulsiit  Conduct  on  the  part  of  her 
husband  to  sign  a  deed  conveying  their  homestead  is  entitled,  in  a  court 
of  equity,  to  have  such  deed  set  aside,  and  to  be  restored  to  her  rights. 
S^^ggel  V.  Spkgd,  826. 

15.  CiTT  Lot  Pubchassd  with  Intkntion  of  Makino  It  Hombstbad 
for  the  purchaser  and  his  family  will  be  exempt  from  levy  and  sale  on 
execution  from  the  time  of  purchase,  even  though  unimproved  and 
without  a  dwelling  thereon,  if  the  purchaser  incloses  it  and  uses  and 
occupies  it  with  the  constant  purpose  of  maldng  it  his  home,  and  uses 
the  proceeds  thereof,  and  such  means  as  he  can  procure,  within  a  reason- 
able time,  to  erect  a  house  thereon  for  his  family,  provided  it  does  not 
exceed  in  quantity  and  value  the  constitutional  limit.  What  will  be 
regarded  as  a  reasonable  time  mubt  necessarily  depend  upon  the  droum- 
etances  of  the  particular  case.    DevilU  v.  Widoey  852. 

HOMICIDE. 

L  Onb  Who  in  Attempt  to  Kii«l  One  Pebson  by  Mistake  Kills  An- 
othbb  IB  Ouiltt  of  Murder  or  Manslaughter;  but  where  two  par- 
ties assault  a  third,  who  in  the  attempt  to  shoot  them  kills  another  by 
mistake,  the  assaulting  parties  ore  not  guilty  of  or  responsible  for  such 
killing,  where  there  was  nothing  in  the  character  of  the  assault  which 
would  justify  a  prudent  man  in  resorting  to  a  revolver,  and  there  was 
no  concert  of  action,  and  no  common  design  or  purpose  between  them 
and  the  assaulted  party.     Butler  v.  People,  423. 
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8.  It  n  Qvbstionablx  wHirriiJER  thb  Corpus  Dklictz  is  Svemuumstly  b* 
TABLIBHXD  where  the  whole  testiinony  of  the  canae  of  death  is  that  pvei 
by  a  companion  of  the  deceased,  who  testifies:  '*I  knew  Loiais  McDoi- 
gald;  he  is  dead;  Mr.  High  shot  him;  I  snppoee  that  was  the  caass  of 
his  death,'*—  no  excuse  being  shown  why  other  evidence  on  tha  poiit 
was  not  produced.    High  v.  StcUe^  488. 

t.  MUBDER.  —  EVIDEKCB  18  ADIOSSIBLB  TO  ShOW  MoTIVE,  HoBTEUTT,  Iv- 

TERBST,  OB  BiAS  OF  WiTNBSS  TOWABD  AoousBiH  as  that  witnesa  bad 
had  some  difficulty  with  the  accused  the  night  preceding  the  ahootii^ 
and  had  followed  accused,  threatening  to  see  him  again  and  ahoot  hiiL 
Batmard  y.  State,  431. 

4  MUBDEB  —  EXPLAN ATOBT  StATXIOENTB  OV  AOODBID  A8  BvXDBNCB. —  WbSM 

prosecution  proves  by  certain  witnesses  the  statementa  aeoasad  had 
made  to  them,  the  defense  is  entitled  to  prove  what  statementa  he  bad 
made  to  another,  in  order  to  explain  the  statementa  made  to  the  wit- 
nesses for  the  prosecution,  under  the  statutory  rule  that  "when  a  d^ 
tailed  act,  dedaration,  conversation,  or  writing  is  given  in  evidanosb 
any  other  act,  declaration,  or  writing  which  is  necessazy  to  ouika  it 
folly  understood,  or  to  explain  the  same,  may  also  be  given  in 
denoe":  Texas  Code  Grim.  Proc.,  art  751.    Id. 

Ik  AoousED  la  Guiltt  or  Mctbbeb  if  the  killing  is  consequent  npon  a 
onlty  between  him  and  the  deceased,  no  matter  which  provoked  it| 
there  had  been  an  enmity  between  the  parties  for  aome  men  the,  and  a» 
enaed  had  made  serious  threats  against  the  deceased,  which  had 
communicated  to  him,  and  he  was  anticipating  trouble  with 
when  he  should  meet  him,  and  was  prepared  therefor,  and  onder  these 
oironmatances  both  parties  had  determined  to  bring  on  a  difficulty  vhea 
they  should  meet,  in  which  the  one  intended  to  kill  the  other,  or  iafliel 
serious  bodily  injury,  which  might  result  in  death.    Id, 

$,  KiLLiBO  16  Manslauohteb  onlt  if  accused  did  not  intend  to  provoko  a 
difficulty  with  deceased,  but  sought  an  interview  with  him  aolelj  fta 
obtain  payment  of  a  claim,  and  a  difficulty  ensued,  in  which  »imiaffd,  cm 
account  of  abuse  heaped  upon  him  by  deceased,  voluntarily  slew  hia  ia 
heat  of  passion  engendered  by  the  present  abuse,  taken  in  connoctw 
with  the  previous  wrongs  done  him  by  deceased,  and  the  cireamstaiies^ 
all  combined,  were  of  such  a  character  as  to  produce  canae  adequate  ta 
render  the  mind  incapable  of  cool  reflection.    Id. 

T.  iHSTBUcnoN.  —  KiLUNO  IS  Manslauohtbb  omlt  if  accused  sought  iatar- 
view  with  deceased  with  no  hostile  intentions,  and  deceased  became  «■- 
raged,  and  committed  an  assault  upon  defendant^  which  inflicted 
bloodshed,  and  under  the  passion  thus  engendered  aoonaed  ahot 
killed  deceased;  and  an  instruction  is  radically  defective  which  does  ael 
present  this  phase  of  the  law  in  affinnative  terms.     Id. 

B.  Killing  is  Justihable  on  Gbound  of  Nbgbssabt  Self-dbfkhsb  if  ac- 
cused sought  an  interview  with  deceased  with  no  hostile  intentiona,  bat 
solely  to  demand  settlement  and  payment  of  a  claim,  and  deceased 
became  angry  and  a  wordy  altercation  ensued,  during  which  dfrfTasad 
drew  his  pistol,  and  assaulted  accused  in  such  a  manner  as  to  create  m 
the  latter*s  mind  a  reasonable  apprehension  of  death  or  aeriona  bodily 
injury,  and,  acting  upon  such  reasonable  apprehension,  aoenaed  fired 
the  fatal  shot.    Id. 

$,  Two  or  thb  '<  Adequate  "  Causes  SumoiEifT  to  Bbdvcb  a  HomcoK 
FBOBC  MuBDKB  TO  MANSLAUGHTER  are:  "  1.  An  aasaolt  and  hittiiji  by 
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tlia  deoeased  cansing  pain  and  bloodshed;  and  2.  A  serious  personal  con- 
flict, in  which  great  injury  is  inflicted  by  the  person  killed,  by  means  of 
weapons  or  other  instruments  of  violence,  or  by  means  of  great  snperi* 
ority  of  personal  streng^,  although  the  person  guilty  of  the  homicide 
were  the  aggressor,  provided  such  aggression  was  not  made  with  intent 
to  bring  on  a  conflict  for  the  purpose  of  killing ":  Texas  Penal  Code^ 
arts.  693,  597.  And  it  is  expressly  declared  that  "an  assanlt  and  bat- 
tery so  slight  as  to  show  no  intention  to  inflict  pain  or  injury  "  is  nol 
adequate  cause:  Id.,  sec.  696.    High  v.  StaUt  488. 

10.  Homicide  is  Permittsd  bt  Law  in  Necessabt  Silv-dkfknbx  for  the  pur- 
pose of  preventing  murder,  or  maiming,  or  serious  bodily  injury,  and  the 
only  qualification  prescribed  is  "that  the  attack  upon  the  person  of  an 
individual  in  order  to  justify  homicide  must  be  inch  as  produces  a  rea- 
sonable expectation  or  fear  of  death  or  some  serious  bodily  injury  "s 
Texas  Penal  Code,  art.  674.  A  defendant  so  attacked  is  neither  bound 
to  retreat  uor  to  resort  to  any  other  means  before  slaying  his  assailant.  Id. 

11.  Self-defense  where  the  Attack  and  Injttrt  are  bt  the  Fists  of  thb 
Deceased,  with  Intention  of  Infuotino  a  Beating  upon  defendant^ 
and  if  defendant  had  already  received  serious  bodily  injury  at  the  hands  of 
deceased,  and  it  reasonably  appeared  to  him  from  the  acts  and  conduct  of 
deceased  that  the  combat  was  not  over,  and  that  he  was  about  to  receive 
additional  bodily  injury  from  deceased,  that  deceased  had  the  ability  to 
inflict  the  injury,  that  the  danger  was  threatening  and  imminent,  and 
under  such  circumstances  and  so  believing  he  shot  and  killed  deceased, 
then  he  would  be  justifiable  upon  the  ground  of  his  necessary  self-de- 
fense.    Id, 

12.  Killing  in  Self-defense.  —  Where  Aooctsed  haa  been  Threatened  bt 
1>ECEAf)ED  WITH  Death  OR  Serious  Bodilt  Injurt,  and  such  threat 
has,  prior  to  the  homicide,  been  communicated  to  the  accused,  and  at 
the  time  of  the  homicide  the  deceased  by  any  act  manifests  an  intention 
to  execute  such  threat,  the  killing  is  justifiable  homicide.  Akxander  v. 
State,  438. 

13.  Instrucfions.  —Where  Aocused  Relies  upon  the  Law  of  Self-de- 
fense, evidence  as  to  threats  and  character  of  deceased,  and  his  conduct 
at  the  time  of  the  homicide,  should  be  affirmatively  submitted  to  the 
jury,  to  be  considered  by  them  in  determining  whether  or  not  "adaqnato 
cause  "  for  the  homicide  existed.    Id, 

14  LfSTRUcnoNS  —  Intent  to  Kill.  —  Where  jury  were  instructed  what  the 
law  was  in  case  the  evidence  showed  that  the  accused  provoked  the  con- 
test with  the  deceased,  with  intent  to  kill  him,  they  should  also,  where 
the  evidence  warrants  it,  be  instructed  as  to  what  the  law  is  when  a 
difficulty  is  provoked  with  no  intention  to  kill.     Id. 

15.  Homicide  Committed  in  Preyentino  Arrest  is  Justifiable,  even  if  the 
attempted  arrest  is  lawful,  where  power  to  arrest  is  exercised  in  such  a 
wanton  and  menacing  manner  as  to  threaten  accused  with  loss  of  life  or 
some  bodily  harm.     Jones  v.  State,  454. 

16w  Killing  in  Resisting  an  Illegal  Arrest  of  ordinary  character  b  man- 
slaughter.    Id. 

17.  On  Trial  for  Murder,  Instructions  should  Distinctly  Set  Forth  thi 
Law  applicable  to  the  case,  not  alone  the  case  as  made  hy  the  evidence 
for  the  proHceutioii,  but  the  case  as  made  by  all  the  evidence,  and  espe- 
cially the  law  applicable  to  any  favorable  evidence  comprising  defensive 
matter  in  behalf  of  the  accused.     MetUy  v.  State,  477. 
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18.  SsLF-DBFENSE.  —  Under  the  law  of  Texas,  a  party  has  a  right  to  defcad 
himself  against  any  assault,  or  threatened  assaolt,  made  vpon  his  pens^ 
calcalated  to  inflict  death  or  serioos  bodily  injury;  and  it  is  not  fuswital 
to  his  perfect  right  of  self-defense  that  the  danger  be  real  or  in  fact  ex- 
ist; it  may  only  be  apparent.  If  it  reasonably  appears  from  the  circnm- 
stances  of  the  case  that  danger  existed,  the  person  threatened  with  sack 
apparent  danger  has  the  same  right  to  defend  against  it»  and  to  the  same 
extent,  that  he  would  have  were  the  danger  reaL  But  if  a  party,  by  his 
own  wrongful  act,  brings  about  the  neceaaity  of  taking  the  life  of  an- 
other  to  prevent  being  himself  killed,  he  cannot  say  that  anch  killing 
was  in  his  necessary  self-defense,  but  it  will  be  imputed  to  malice,  ex- 
press or  implied,  by  reason  of  the  wrongful  act  which  brought  it  abon^ 
or  malice  from  whic!i  it  was  done.     Id. 

19.  MuKDEii.  —  The  Rulk  as  to  Sklv-dbvknss  is  Ldotbd  mr  thb  Intknteob 
of  a  party  who  brings  about  the  necessity  of  taking  the  life  of  anodier. 
If  the  intention  was  not  felonious,  the  homicide  which  necessity  com- 
pelled will  not  be  murder.    Id. 

tOl  SBiP-DXFKNSB.— WSKBB  TRXBB  ARB  MOBB  AflSAILAJITS  TBAK   OkB,  tlM 

■layer  has  the  right  to  act  upon  the  hoetilo  demonstratioiia  of  either  oae 
of  them,  and  to  kill  either  of  them  if  it  reasonably  appear  to  him  that 
they  were  present^  acting  together  to  take  his  Ufe  or  do  him  uetwm 
bodHj  injury.    Id, 

11.  Right  ov  SsLV-DKiKiraB  exists,  notwithstanding  a  mere  preparKtioa  ta 
oommit  the  wrongful  act,  where  there  is  no  accompanying  demooatra- 
tion  which  indicates  the  wrongful  purpose.    Id, 

ft,  Manblauohtxr. — A  Psbson  Illeoallt  BESTBAnrxD  or  rd  Lcbbstt 
may  not  only  oppose  force  to  force,  but  can  increase  that  force  to  killaf 
of  his  adversary,  if  necessary  to  prevent  the  attempted  wrong,  and  andk 
killing  is  reduced  to  manslaughter.    Id. 

A  Manslauohteb.^  Where  Omc,  itnder  the  Ihvluxkcb  or  Suddkn  Paa- 
BiON,  EliLLS  Another,  not  having  provoked  the  contest  with  intent  to 
kill,  but,  under  the  influence  of  terror  produced  by  the  acts  of  his  adver- 
sary,  procures  a  pistol  as  a  means  of  defense  in  case  of  an  attack,  or  ia 
case  of  an  attempted  enforcement  of  a  threat  to  illegally  restrain  him  of 
his  liberty,  and  the  acts,  words,  and  conduct  of  his  adversary  are 
as  to  arouse  anger,  rage,  sudden  resentment,  or  terror,  rendering 
mind  incapable  of  cool  reflection,  and  under  the  immediate  infloence  of 
the  sudden  passion  the  killing  is  done,  this  is  not  murder,  bnt 
slaughter:  Texas  Penal  Code,  arts.  593,  694.     Id. 

14.  QiTEsnoN  whether  Act  of  Killino  was  Caused  by  Passion  is  vor 
JuBY,  and  not  for  the  court,  to  pass  upon,  where  the  evidence  tends  t» 
show  that  passion  was  aroused  by  an  adequate  cause.    Id, 

HUSBAND  AND  WIFB. 

!•  OoMMUNnr  Pbopbrtt.  —  It  is  Settled  Law  ni  Tbxab  that  Au 
Pbopbrtt  Aoqxtired  during  marriage  b  presumed  to  belong  to  the 
oommunity,  whether  the  conveyance  is  to  the  husband  or  wife,  or  botl^ 
and  the  burden  of  proving  that  it  is  the  separate  property  of  either  ia  «■ 
the  party  asserting  it.  And  in  order  to  show  that  property  purchaaad 
during  the  marriage  is  the  separate  property  of  one  of  the  sponsea,  the 
fond  with  which  it  was  acquired  must  be  clearly  shown  to  have  bosK 
the  separate  property  of  such  person,  and  this  will  not  be  infsrred 
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exoept  from  dromnstaaoes  of  a  oondnsive  tendency,  if  at  alL  Morrk 
▼.  HasUnfft,  570. 

1.  Rboontitangb  to  Husband  or  Land  Dxxdid  to  Wm  will  biOrdkbid^ 
wHXUi  Shb  Abandons  Him  without  Oausb,  and  snch  land  was  ccsi* 
veyed  to  her  at  her  solicitation  by  reason  of  his  confidence  in  her  as  his 
wife,  to  relieye  her  anxiety,  and  to  provide  her  with  a  means  of  snpporl 
in  case  of  his  death.    Diektnon  ▼.  Diekenon^  213. 

&  WivB  will  be  Bound  whkbb  Shb  Exboutbs  Dbbd  of  Rial  Bstatb  n 
Blank  as  to  grantee,  date,  or  amount  of  consideration,  and  deliyers  ift 
to  her  husband  under  circumstances  which  imply  authority  in  him  or 
sooh  person  as  he  may  authorize  to  fill  out  said  blanks;  especially  so^ 
where  she  afterwards,  with  full  knowledge  of  the  fact^  receives  and  uses 
the  money  arising  from  a  sale  of  the  Isnd  to  a  bonajide  grantee.  JUed  t. 
Marian^  247. 

4.  Husband  cannot  TBarmr  wherx  his  Wm  has  Intbbxst  involved  la 
the  litigation.    Johnmm  A  Co,  v.  i^ojoe,  FrtUam  v.  WUhofuM,  528. 

INDICTMENT. 

L  PniNCiFALs  IN  Cbdcb.  —  Pebson  not  Pbbsxnt  at  thb  ComasBioH 
ov  A  Obim^  but  Who  Counseled,  Induced,  and  Pbooubed  it  to  bs 
committed,  may,  under  the  provisions  of  section  294  of  the  Penal  Code  of 
New  York,  be  oonvioted  under  an  indictment  charging  him  with  the 
oommission  of  such  crime.    People  v.  Bliven,  701. 

%  AoOnSABIES    BEfOBE  THB  FaOT,   IN    CasBS  G9  TBEASON  AND  G9  MlBDE- 

icbanob,  akb  Pbinoipals^  by  the  rules  of  the  common  law.  IdL 
8.  Aogbbsabieb  beiobe  the  Fact  in  the  CoMiaasiON  or  a  Felont  hat  be 
IvDiorED  AND  CoNYiOTED  AS  Pbincipals,  uudcr  scotion  29  of  the  Penal 
Code  of  New  York.  That  section  reads  as  follows:  "A  person  con* 
osmed  in  the  commission  of  a  crime,  whether  he  directly  commits  the 
act  ooBstituting  the  offense  or  aids  and  abets  in  its  oommission,  and 
whether  present  or  absent^  and  a  person  who  directly  or  indirectly 
eonnsels,  commands,  induces,  or  procures  another  to  commit  a  erime^  is 
a  principaL"  Id, 
i.  In  iNDicniENT  TOR  Felont,  One  Chaboed  as  Pbingipal  cannot  be 

Convicted  as  an  Aooomflice.    PMUtps  v.  State,  471. 
B.  iDEif  SoNANS. — In  CHABonca  Intent  in  Indicivent  fob  Theit,  the 
Use  or  **  AmiATE  "  fob  **  Attbopriate  "  is  Fatallt  DEiBonvE,  where 
intent  to  appropriate  is  an  essential  and  material  element  of  the  olfonse 
under  the  statute.    Janet  v.  StcUe,  449. 

INSTRUCTIONS. 

1«  Coubt  cannot  Pbchperlt  Submit  to  Jurt  facts  on  which  the  testimony 
is  all  one  way.    Huni  v.  (hder  qf  Chosen  Friends,  855. 

ii  iNBTRUcnoNS  Which  Pbbsbnt  Matters  or  Fact,  Sufpobted  to  Some 
Extent  at  Least  bt  the  Evidence,  should  be  given,  and  it  is  error  to 
refuse  them;  the  court  may  not  ignore  matters  of  fact  submitted  by  a 
defendant^  by  refusing  to  submit  to  the  jury  the  law  applicable  thereto. 
PhiUipe  V.  State,  All. 

8b  State  mat  be  Rsquibed  to  Elect  upon  Which  Count  or  an  Indict- 
ment It  will  Claim  Conviction,  onlt  when  distinct  felonies  not  of  the 
same  character  are  charged  in  diflfer^nt  counts  in  the  same  indictment. 
Bot  where  there  are  two  counts,  and  the  state  itself  elects  upon  which. 
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gronnd  until  after  the  opening.    If  he  wonld  know  upon  wlist 

or  under  what  oiroamBtances  the  sale  was  heing  mad%  he  ahoold 

inquiry.    Id, 

See  Judicial  Sals. 

BXEMFTION. 
See  ExaounoNS,  2;  HoMSffFBAD^  4. 

EXECUTORS  AND  ADMINISTRATOB& 

1.  At  Ckmwnf  Law,  GniEaAL  Judqmixt  against  Executob,  who  did  aol 
plead  plene  admittisiravU  or  prceier,  ia  conclusive  evidence  of  assets  m 
a  second  action  of  debt  suggesting  a  tiaxuiamtf  the  only  qnalifioatiaA 
being  that  a  matter  arising  subsequent  to  the  former  action,  showing  a 
destruction  of  the  assets,  or  removal  of  them  from  the  hand  of  the 
executor  without  fault,  may  be  set  up.    Brtnner  v.  Alexander,  301. 

&  ExBCUToa  OB  Adionistratob,  Who,  BsLisyiNO  that  Hb  has  Absbs 
Sufficient  for  the  payment  of  all  debts,  suffsrs  judgment  to  be  en- 
tered against  him,  will  be  relieved  in  equity  if  the  assets  beoome  inaoffi- 
dent  through  an  unexpected  depreciation  of  their  value,  for  the  reason 
that  the  defense  arises  subsequently  to  the  judgment,  and  without  £anl> 
on  his  part;  but  if  he  confesses  judgment  against  himself  for  a  debt  of 
his  testator  or  intestate,  upon  a  miscalculation  of  assets  in  his  haiid% 
and  it  appears  afterwards  that  the  assets  are  insufiScient  to  satisfy  it,  be 
will  not  be  relieved  in  equity  against  the  judgment.    Id, 

t,  AbIONISTBATOB  OV  EsTATI  not  PeRMITTBD  to  ImPBACB  msOWH  QffVlGiA& 

Acts.  — A  party  who,  as  administrator  of  an  estate,  procures  on  order  el 
sale  of  real  estate  under  which  the  property  ia  sold,  and  who  inangnrataa 
and  consummates  all  the  proceedings  in  the  cause,  cannot  be  permitted 
in  an  action  to  nullify  such  sale,  to  impeach  by  his  testimony  hia  owb 
official  acts  or  the  probate  proceedings  in  such  cause.  Lirnnan  t.  JUggiaa^ 
549. 
4.  Administrator,  Who  is  Subtivino  Pabthbb  in  Comi UBirr  ov  DaoiAflBD^ 
MAT  Purcbasb  at  the  sale  of  the  effects  of  the  deceased  whose  estats  be 
represents.     Id. 

6,  Probatb  Salb  of  Rbal  Estatb  fob  Patmbnt  of  Dbbtb  n  hot  Void 

merely  because  such  debts  were  not  aotdally  due.    Such  matter  is  a  BMra 
irregularity.     Id, 
ft.  Purchaser  at  Probate  Salb  is  not  Bound  to  Look  bbtond  Dbcrbb 
recognizing  its  necessity,  wherasuch  sale  is  made  under  the  order  of  the 
probate  court,  for  the  payment  of  the  debts  of  the  deceased.    Id, 

7.  Foreign  Executors  mat  Sub  or  be  Sued  upon  contracts  made  with  them 

in  their  capacity  of  executors,  though  the  rule  is  otherwise  with  respect 
to  contracts  made  by  the  testator  in  his  lifetime.  Such  executora  may 
be  compelled  to  specifically  perform  a  oontraot  made  by  them  ia  this 
state  to  sell  and  assign  a  judgment  recovered  by  their  testator.  Jckih 
mm  V.  Waliis,  742. 

EXTRADITION. 

L  Habbas  Corpus.  —  Extradition  Warrant  is  Valid  Wktob  Bscitb^ 
BUT  does  not  Sbt  Fobth  in  Full,  the  Afixdayit  upon  which  it  issued. 
The  correct  rule  is,  that  where  the  executive  issuing  the  warrant  withholds 
the  papers  on  which  its  issuance  is  based,  then  the  warrant  itself  must 
be  relied  on  for  the  necessaiy  evidence  to  show  that  the  essential  oondi- 
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UoDB  reqiiisiio  to  a  ralid  issnaiice  exist,  and  it  is  sufficieni  that  the  re- 
citals therein  are  what  the  law  reqiiires.    Eb  jparie  Stanley,  440. 

IL  Wabbaivt  is  Dult  CiBTinxD  which  states  that  the  demand  of  the 
governor  for  the  fagitiTe  was  "accompanied  by  a  copy  of  said  affi« 
dayity  duly  certified  as  authentic,"  although  under  a  literal  compliance 
with  the  statute  it  should  have  stated  that  said  copy  was  certified  as 
autheutio  by  the  governor  demanding  the  fugitive.  Such  statement 
that  it  was  "  duly  certified  as  authentic  "  must  be  held  to  mean  that  it 
was  certified  aooording  to  law.    Id, 

IL  Wakbaht  imD  onlt  Statb  Facts  Which  UmosTAKABLT  Snow  that 
DncANDSD  PsRSOH  IS  A  FuGiTiYX  from  justice  from  demandant  state 
to  another.    A  direct  statement  of  such  fact  is  not  necessary.    Id. 

4b  Wabbast  hkid  MOT  Show  that  Cbimb  Charged  is  a  Crdcs  by  thb 
Law  ov  thb  DKKABDiNa  Stati.    Id. 

iw  UroB  Hbabibo  ok  Habkas  Gobfus  bob  Dbmandbd  Pebson,  it  is 
error  to  admit  in  evidence  a  copy  of  an  affidavit,  made  in  the  de- 
mandant states  charging  applicant  with  obtaining  money  under  false  pre- 
tenses, where  such  affidavit  was  not  part  of  respondent's  return,  was  not 
attached  to  and  did  not  accompany  the  warrant,  was  not  authenticated  aa 
efvidenoe^  and  waa  not  shown  or  claimed  to  be  the  evidence  on  which  war- 
lint  isaoad;  bat  it  is  not  error  which  will  operate  to  discharge  applicant. 

FIBB  INSURANCE. 
See  Insubakoe,  1-9* 

FORECLOSURB. 
See  Mobtoagbs,  8-11. 

FOREIGN  EXECUTOR 

See  ExBCUTOBS   ABD   ADHINISTBATOBfl^  7. 

FORGERY. 

1.  Obdxb  fob  Mbbohandisb  mat  bb  thb  Sitbject  or  Foboebt.  ffettdrkh 
r.  State,  4e^ 

%  IvDicniBNT  WmoH  Sbts  oitt  Instbumbmt  Allbqed  to  bb  Fobgbd  is 
Valid  and  Sufvicibnt  without  Imkubndo  ob  EzpiiANATOBY  Avbb- 
MBNTS  as  to  words  "bare ''  and  " grosses,**  used  therein,  where  said  in- 
atmment  reads:  **  Please  let  Bare  Have  the  sume  of  $6  Dollars  in  Grosses 
and  charge  the  same  to,"  and  is  signed;  such  inatrument  ia  neither  in- 
eomplateb  unmeaning,  nor  unintelligible.     Id. 

FORMER  JEOPARDY. 

AOOOBBD  Waiybs  Riobt  TO  Cladc  Fobmbb  Jbopabdt  where  he  makes  a 
motion  which  substantially  amounts  to  vacating  a  former  judgment 
against  him,  and  the  court  sets  aside  such  judgment,  notwithstanding 
the  court,  in  addition  to  what  is  asked,  does  of  its  own  motion  award  a 
trial     Sterling  and  Matlock  v.  State,  452. 


FRAUDULENT  CONVEYANCBa 

1.  Ibsqltbbt  Cobpobation. — Conveyance  authorised  by  the  directors  ol 
an  inaolvent  oorporation  of  all  of  its  property  to  seooreadabt  dne  from  It 


960  Index. 

to  another  corporation,  at  a  meeting  of  directors  in  which  seronl  of  tk« 
persons  participating  and  voting  for  the  conveyance  are  directors  of  tks 
corporation  for  whose  benefit  the  conveyance  is  executed,  is  prima  faek 
fraudulent  and  void,  as  to  the  grantor  and  its  stockholders  and  credi- 
tors. The  burden  is  upon  the  grantor  to  remove  the  prosnmptiflo  of 
fraud  by  convincing  proof  of  the  fairness  of  the  transaction,  and  its  abso- 
lute freedom  from  fraud.    Sweeney  v.  Orape  Sugar  Cb.,  88w 

%  Insolvknt  Gobpobation.  —  Creditors  of  an  insolvent  oorporatica  havs 
the  right  to  avoid  a  transfer  of  the  corporate  property  made  by  its  dirs^ 
tors  in  violation  of  their  trust  and  duties,  or  for  the  benefit  of  them- 
selves, either  directly  or  indirectly,  where  the  rights  of  no  innocent 
third  party  have  intervened,  and  there  has  been  no  unreasomable  delay 
on  the  part  of  such  creditors.   Id, 

8b  Imsolvxnt  Ck>BFORATioH — Lmr  ov  CitXDiroBS.  —  Assets  of  an  insolwDt 
oocporation  are  not  a  trust  fund,  and  ereditors  may  seonre  preienaees 
therein  by  obtaining  liens  by  jndgment^  or  otbsrwiae.    Id, 

4  A  Fjuubuijent  Grantxb  is  SuBsmnrrED  to  thb  Riohts  of  his  grsn- 
tor  in  the  property  conveyed,  which  is  subject  only  to  the  Inttar's  credi- 
tors, and  it  is  tiie  right  of  the  fraudulent  grantee  to  demand  that 
snoh  creditors  shall  pursue  strictly  the  prooednze  provided  hj  law  lor 
the  enf oroement  of  their  claims.    MUkr  v.  JToeHlj^  687. 


See  Attacbmsiit. 

GAS  OOMPAimSS. 
See  MuHiciFAL  OoBK>RA.Tiaa%  S-lOl 

OIFT& 
See  DiviOR  ahd  Gbbdoob. 

GUABANTT. 

Iv  Acnov  OH  GuARAMTr  C!o2iTRAor  for  the  payment  cf  eertein 

it  was  pleaded  in  defense  that  such  contract^  by  its  terms,  did  not  apply 
to  such  notes,  and  also  that  defendants  were  discharged  by  want  of 
diligence  in  the  collection  of  the  notes,  which  was  shown  by  the  evi» 
denoe,  and  the  court  held  that,  though  the  verdict  in  fiavor  of  defend- 
ants might  not  be  sustained  by  the  evidence  as  to  the  construction  of  the 
guaranty  contract,  it  could  be  sustained  as  to  the  discharge  throogh 
negligence,  and  would  not  therefore  be  set  aside.    CogpUOard  v.  SoKf, 

131. 

See  Daxaobs,  1. 

GUARDIAN  AND  WARD. 

h  Whkbb  Guabdzaf  ov  Infant  Diss  without  havivo  Rktokexd  Ajtt 
AooouNT  of  his  guardianship,  the  probate  court  which  appointed  his 
may  require  the  personal  representative  of  the  deceased  to  aooonnt  for 
the  moneys  of  the  ward  received  by  the  guardian  in  his  lifetime.  Pee^ 
V.  McCarthy,  681. 

ii  Guardian  is  Pkbsonallt  Bound  bt  Proxibb  Madb  oh  Suvfioixbt  Gov- 
siDBRATiON  TO  Pat  Dxbt  ov  HIS  Wabd,  althoogh  he  expressly  prom- 
ises as  guardian,  and  this  principle  applies  to  covenants  in  lease  of 
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ward's  property  to  purchase  at  end  of  term  improvements  made  by 
tenant,  but  a  debt  bo  paid  may  be  recovered  back  from  estate  of  ward. 
Nichols  V.  Saryent,  378. 
ti  Approval  or  Probatx  Court  or  Award  by  Appraisers  of  Value  of 
Improvements  by  lessee  of  ward's  property  is  not  required,  where  lease 
by  guardian,  made  with  approval  of  probate  cofurt^  contains  provisiona 
relative  to  mode  of  appraisment.    Id, 

HABEAS  CORPUS. 

L  Cannot  Reach  Errors  or  irregularities  which  render  proceedings  void- 
able merely,  but  only  such  defects  in  substance  as  renders  the  process 
or  judgment  absolutely  void.     Barton  v.  Saunders,  261. 

%  Person  Arrested  in  Civil  Action  will  not  be  Discharged  on 
Habeas  Corpus,  on  the  ground  that  the  affidavit  of  arrest  only  states 
in  the  statutory  language  that  the  "defendant  has  been  guilty  of  a 
fraud  in  contracting  the  debt"  sued  on,  etc.,  without  alleging  the  facts 
constituting  the  fraud,  such  defect  being  an  irregularity  or  error  ren- 
dering the  process  voidable  only,  and  not  absolutely  void.     Id. 

t»  It  IS  Unanswerable  Return  to  Writ  or  Habeas  Corpus  that  the 
oourt  had  jurisdiction  in  which  the  action  was  pending,  and  any  out  of 
which  the  writ  of  arrest  was  issued,  and  was  competent  to  correct  error 
or  aboae  of  its  powers,  or  to  set  it  aside  if  erroneously  issued.    Id. 

See  EzTBADinoN,  1,  6. 

mOHWAYa 

L  Iv  Action  iob  Injury  from  DErscrivE  Highway,  dp  the  Facts  Dn- 
OLOSSD  by  the  record  do  not  show  clearly  and  indisputably  that  the 
plaintiff  was  guilty  of  contributory  negligence,  and  upon  this  issue  there 
are  two  reasonable  but  different  views  which  might  be  taken,  the  ques- 
tion should  be  submitted  to  the  jury.    Harris  v.  TovmsJup  of  CUrUon^  842. 

%  Testimony  Tending  to  Show  Condition  and  Situation  or  Highway, 
and  whether  there  were  any  railings  or  guides  to  indicate  the  position  of 
the  highway  embankment  when  covered  by  water,  and  to  protecb  persons 
from  the  danger  of  driving  off,  is  admissible,  as  bearing  upon  the  defend- 
ant's negligence  in  not  keeping  the  highway  in  a  condition  reasonably 
safe  and  fit  for  public  travel.     Id, 

ti  In  Suit  Involving  Negligence  of  Township  in  not  Keeping  High* 
WAY  in  Repair,  Jury  are  the  proper  persons  to  draw  all  proper  infer- 
ences from  the  facts  proved,  and  to  determine  whether  the  road  was 
reasonably  safe  or  not,  and  for  this  purpose  expert  testimony  is  not  re- 
quired.    Id, 

4.  Michigan  Statute  does  not  Require  Township  to  keep  its  highways 
absolutely  safe  for  publio  travel,  but  only  reasonably  safe  for  that 
purpose.     Id. 

6.  Person  Lawfully  Using  Highway,  although  He  Meets  with  Ob- 
struction or  other  cause  of  insufficiency,  may  yet  proceed  if  it  is  oen- 
sistent  with  reasonable  care  so  to  do,  and  this  is  generally  a  question  for 
the  jury.     Id. 

C  If  Danger  is  Known,  and  can  be  Easily  Avoided,  peril  voluntarily 
and  unnecessarily  assumed  may  constitute  such  oontribatory  negligeiw 
■s  would  preclude  recovery.     Id, 
▲M.  9t.  Rep..  Vol.  VIIL  -  61 
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HOMESTEAD. 

1.  OoNsnTunoNAL  Law  —  Leoislattvb  Power. — The  people,  in  theirs 
Btitution,  BO  far  as  future  debts  may  be  affected,  have  the  right  to  proridi 
for  any  sort  of  homestead,  guarded  as  they  please;  subject  to  resbi^ 
tions,  or  without  restrictious;  to  prohibit  the  owner  of  the  hotmestcad 
from  encumbering  it,  or  permit  it  to  be  done,  as,  in  their  wisdom,  th^ 
see  fit»  And,  if  unrestricted  by  the  constitution,  the  l^islature  niaj 
exercise  the  same  power.    JHoran  v.  Clark,  66. 

%  Right  to  Encumber.  — In  the  absence  of  a  constitiitioiial  or  statutory 
prohibition,  as  incident  to  the  right  of  ownership,  the  owner  of -tts 
homestead  may  sell  or  encumber  it,  with  like  effect  as  if  the  yrypettji 
had  not  been  set  apart  as  a  homestead.     Id. 

t.  Power  to  Encuuber.  —  If  the  statute  points  out  any  particiilar  mode 
by  which  the  owner  of  the  homestead  may  sell  or  encamber  it^  to  tlnl 
extent  his  power  over  it  is  restricted;  that  particular  mode  most  bs 
adopted,  otherwise  the  sale  or  encumbrance  is  invalid.     Id, 

i.  Exemptions,  Waiver  of,  as  to  Personal  Propbrtt.  —  When  tbs 
stitution  or  statute  is  silent,  a  waiver  of  a  debtor's  right  to  chum 
■onal  property  as  exempt  from  execution,  where  attempted  to  be 
by  an  executory  contract,  as  a  clause  in  a  note  or  contract,  ' 
the  benefit  of  all  exemption  laws,"  is  ineffectual,  and  will  not  be  «e> 
forced.     Id. 

ft.  Forced  Sale,  What  is  not  a.  —  Sale  of  homestead  under  a  deed  «l 
trust,  or  under  a  decree  of  foreclosure  of  a  mortgage  thereon,  is  not  a 
"  forced  sale,"  within  the  meaning  of  the  West  Virginia  conatitatia^ 
which  exempts  a  homestead  from  "forced  sale."    Id. 

i.  Conveyance  of  bt  Trust  Deed.  —  Under  the  West  Virginia  oonatitB- 
tion,  and  acts  of  1872-73,  chapter  193,  the  owner  of  a  homestead  set 
apart  nnder  the  provisions  of  that  act  may  execute  a  valid  deed  «l 
trust  thereon.     Id. 

).  Object  of  Michioan  CoNSTmnroNAL  Provision  for  Homestbab  ii 
to  protect  that  dwelling  which  has  been  the  actual  home  of  the  family 
from  such  disturbance  as  will  make  them  lose  its  enjoyment.  It  is  oon- 
fined,  by  its  language,  to  the  property  actually  occupied  as  a  homestead 
by  a  resident  of  the  state,  and  if  the  owner  has  a  family,  it  is  the  ae- 
toal  home  of  that  family  which  is  protected  against  creditors. 
ton  V.  HUchcoek,  821. 

H  Tbers  is  NoTHnra  in  Michioah  Homestead  Act  Which  Co: 

FLATES  that  a  wife  who  has  never  lived  on  the  premises,  or  rUimni 
to  live  there,  may,  after  her  husband^s  death,  claim  such  an  intnuit 
by  relation  as  will  avoid  his  dealings  with  property  which  he  new 
meant  should  be  the  home  of  the  absentee,  however  mnch  ho  may  faaie 
wronged  her.  The  provisions  of  the  act  are  confined  expressly  to  rea- 
dent  widows.    Id. 

t.  Where  Wife  has  Once  Had  her  Home  with  her  Husbaxd  in  hb 
dwelling,  he  cannot  deprive  her  of  that  vested  right  by  driving  hv 
out.    Id. 

10.  Character  of  Ant  Property  as  Homestead  Depkxds  osr   Isrv- 
TiON,  and  it  may  be  entirely  destroyed  by  a  removal  of  residenoe, 
which  the  property  stands  liable  to  sale  or  other  disposal  by  the 
at  his  pleasure.     Id. 

11.    Co :<VE VANCE      OF     BT     HuSBAND     WirHOUT     SlQNATVRS    OF    NON-l 

Di-NT   Wife. —  A   married    man   went    to    Michigan,    leaving    behind 
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biniy  in  New  York,  his  wife  and  two  minor  ehildren,  she  expecting  to 
join  him  in  the  new  home»  bat  nerer  did.  He  bonght  a  lot  and  built  a 
hoase  thereon,  and  about  two  years  after  his  arrival  remarried,  withoat 
a  divorce  from  his  first  wife.  The  seoond  wife  married  him  in  good 
^th,  supposing  him  to  be  single,  and  lived  with  him  as  his  wife  on  said 
premises  till  his  death,  prior  to  which  he  conveyed  the  property  to  her. 
Kone  of  the  first  family  ever  lived  in  Michigan,  except  that  a  son,  aged 
then  aboot  eighteen,  came  and  was  received  as  a  member  of  his  father'a 
new  household,  nntil  dismissed  for  ill-treating  the  children  of  the  seoond 
wife;  and  the  husband  never  made  or  proposed  to  make  the  property  a 
home  for  the  common  occupancy  of  himself  and  first  wife,  but  it  was 
intended  for  and  actually  oeonpied  by  the  seoond  wife  and  family,  and 
■o  oontinned  till  the  husband's  death.  Under  this  state  of  facts,  the 
land  never  became  the  homestead  of  the  first  wife,  and  the  husband's 
deed  to  the  seoond  wife  was  not  void  for  want  of  her  signature*   Id, 

ISL  Bond  iob  Tttlx  Ezbcutu>  bt  Husband  and  Wm  10  Convkt 
THUB  HoMEffTEAD  can  be  enforced  against  the  husband  by  a  bill  for 
■pacific  performance,  if  at  any  time  before  the  bond  should  beooma 
barred,  such  homestead  was  abandoned  and  a  new  homestead  was  ao- 
qnired.  Or  if  the  facts  are  such  as  would  prevent  the  enforcement  of 
a  specific  performance,  a  suit  for  damages  will  lie  against  the  husband 
lor  breach  of  the  condition  of  the  bond,  if  damage  has  been  sustained. 
Qi^  V.  Jimea^  619. 

lib  PBovmoN  Of  TxxAa  Constitdtion,  Abtiglb  16^  Sxotion  60,  under  which 
mortgages,  liens,  deeds  of  trusty  and  deeds  involving  a  condition  of 
defeasance  on  the  homestead  are  void,  has  no  application  to  a  con* 
tract  to  convey  at  a  future  time,  and  after  the  property  has  lost  iti 
homestead  character.     Id, 

14.  WiFB  Who  is  Induced  by  Fbaudulent  Conduct  on  the  part  of  her 
husband  to  sign  a  deed  oonveying  their  homestead  is  entitled,  in  a  court 
of  equity,  to  have  such  deed  set  aside,  and  to  be  restored  to  her  rights. 
Spiegel  v.  Spiegel^  826. 

15,  CiTT  Lot  Pubchassd  with  Intention  of  Making  It  Homestead 
for  the  purchaser  and  his  family  will  be  exempt  from  levy  and  sale  on 
execution  from  the  time  of  purchase,  even  though  unimproved  and 
without  a  dwelling  thereon,  if  the  purchaser  incloses  it  and  uses  and 
oooupiee  it  with  the  constant  purpose  of  making  it  his  home,  and  uses 
the  proceeds  thereof,  and  such  means  as  he  can  procure,  within  a  reason- 
able time,  to  erect  a  bouse  thereou  for  his  family,  provided  it  does  not 
exceed  in  quantity  and  value  the  constitutional  limit.  What  will  be 
regarded  as  a  reasonable  time  must  necassarily  depend  upon  the  circum- 
stances of  the  particular  case.    DevilU  v.  Widoty  852. 

HOMICIDK 

1«  One  Who  in  Attempt  to  Kill  One  Person  bt  Mistake  Kills  An* 
OTHEB  is  Guilty  of  Mubder  ob  Manslaughter;  but  where  two  par- 
ties assault  a  third,  who  in  the  attempt  to  shoot  them  kills  another  by 
mistake,  the  assaulting  parties  are  not  guilty  of  or  responsible  for  such 
killing,  where  there  was  nothing  in  the  character  of  the  assault  which 
would  justify  a  prudent  man  in  resorting  to  a  revolver,  and  there  was 
no  concert  of  action,  and  no  common  design  or  purpose  between  them 
and  the  assaulted  party.     BuLlcr  v.  People^  423. 
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2.  It  IS  QuEsnoNASLx  WHgi'HJUt  THS  Corpus  Dsucn  is  SuirnassmT  ^ 
TABLiSHXD  whero  the  whole  testimony  of  the  cMue  of  death  is  that  pwm 
by  a  oompanion  of  the  deoeaeed,  who  testifies:  "I  knew  Lonia  Md)oB- 
gald;  he  is  dead;  Mr.  High  shot  him;  I  suppose  that  was  the  eaaas  of 
his  death, "—  no  excuse  being  shown  why  other  evidence  on  die  poot 
was  not  produced.     HigJi  ▼.  State,  488. 

t.  Murder.  —  Evidicncb  is  Admissiblb  to  Show  Monvs,  Hqstilitt,  bh 
tsrest/  or  Bias  or  Witnbss  toward  Aocuskd^  as  that  witness  had 
had  some  difficulty  with  the  accused  the  night  preceding  the  shoodn^ 
and  had  followed  accused,  threatening  to  see  him  again  and  shoot  baa. 
Bonnardy.  State,  431. 

L  MURDSR  —  EZFLAN  ATORT  StaTKMBHTB  OF  AOOUSED  AS  E^^IDKNGB. —  Whot 

proseontion  proves  by  certain  witnesses  the  statements  accused  faai 
made  to  them,  the  defense  is  entitled  to  prove  what  statements  he  had 
made  to  another,  in  order  to  explain  the  statements  made  to  the  wit- 
nesses for  the  prosecution,  under  the  statutory  rule  that  "  when  a  de* 
tailed  act,  declaration,  conversation,  or  writing  is  given  in  evideaei^ 
any  other  act,  declaration,  or  writing  which  is  necessary  to  make  il 
fnlly  understood,  or  to  explain  the  same,  may  also  be  giren  in 
denoe":  Texas  Code  Crim.  Proa,  art.  751.    I<L 

I.  AoousBD  is  Guiltt  of  Murder  if  the  killing  is  consequent  npoo  a 
oulty  between  him  and  the  deceased,  no  matter  which  provoked  tt^ 
there  had  been  an  enmity  between  the  parties  for  some  manths,  and  a»> 
eased  had  made  serious  threats  against  the  deceased,  which  had 
oommunicated  to  him,  and  he  was  anticipating  trouble  with 
when  he  should  meet  him,  and  was  prepared  therefor,  and  under 
oironmstances  both  parties  had  determined  to  bring  on  a  difficulty 
they  should  meet,  in  which  the  one  intended  to  kill  the  othoTp  or  iafliol 
serious  bodily  injury,  which  might  result  in  death.    ItL 

i.  KnjJivG  IS  Manslaughter  only  if  accused  did  not  intend  to  provoke  a 
difficulty  with  deceased,  but  sought  an  interview  with  him  solelj  is 
obtain  payment  of  a  claim,  and  a  difficulty  ensued,  in  which  i^wm^t^'i^  on 
account  of  abuse  heaped  upon  him  by  deceased,  voluntarily  slew  him  m 
heat  of  passion  engendered  by  the  present  abuse,  taken  in  conui 
with  the  previous  wrongs  done  him  by  deceased,  and  the 
all  combined,  were  of  such  a  character  as  to  produce  cause  aditqnats  is 
render  the  mind  incapable  of  cool  reflection*    Id, 

1.  Instruction.  —  Killing  is  Manslaughter  only  if  accused  sought  intv- 
view  with  deceased  with  no  hostile  intentions,  and  deceased  became  as- 
raged,  and  committed  an  assault  upon  defendant,  which  inflicted 
bloodshed,  and  under  the  paasion  thus  engendered  accused  shot 
killed  deceased;  and  an  instruction  is  radicidly  defective  which  does  nol 
present  this  phase  of  the  law  in  affirmative  terms.    Id, 

B.  Killing  is  Justifiable  on  Ground  of  Necbssart  Self-drfknss  if  se> 
oused  sought  an  interview  with  deceased  with  no  hostile  intenttoD%  bsl 
solely  to  demand  settlement  and  payment  of  a  claim,  and  decesaed 
became  angry  and  a  wordy  altercation  ensued,  during  which  dfrraafrii 
drew  his  pistol,  and  assaulted  accused  in  such  a  manner  as  to  craate  is 
the  latter's  mind  a  reasonable  apprehension  of  death  or  serioos  bodi^f 
injury,  and,  acting  upon  such  reasonable  apprehenaion,  aecosed  fired 
the  fatal  ahot     Id. 

tl  Two  OF  THE  "Adequate"  Causes  Sufugixnt  to  Bsducb  a  TTi^wiff^n*^ 
FBOic  Murder  to  Manslaughter  are:  "  1.  An  asnnlt  and  hatteiy  bf 
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the  deceased  causing  pain  and  bloodshed;  and  2.  A  serions  personal  con- 
flict, in  which  great  injury  is  inflicted  by  the  person  killed,  by  means  of 
weapons  or  other  instruments  of  violence,  or  by  means  of  great  superi- 
ority of  personal  strength,  although  the  person  guilty  of  the  homicide 
were  the  aggressor,  provided  such  aggression  was  not  made  with  intent 
to  bring  on  a  conflict  for  the  purpose  of  killing ":  Texas  Penal  Oode^ 
arts.  693,  597.  And  it  is  expressly  declared  that  "an  assault  and  bat* 
tery  so  slight  as  to  show  no  intention  to  inflict  pain  or  injury  "  is  not 
adequate  cause:  Id.,  sec.  596.    High  v.  StaUt  488. 

10.  Homicide  is  Permitted  bt  Law  cy  Nbcessaby  Sslf-dxfknsb  for  the  pur* 
pose  of  preventing  murder,  or  maiming,  or  serious  bodily  injury,  and  the 
only  qualification  prescribed  is  "that  the  attack  upon  the  person  of  an 
individual  in  order  to  justify  homicide  must  be  such  as  produces  a  rea- 
sonable expectation  or  fear  of  death  or  some  serious  bodily  injury": 
Texas  Penal  Code,  art.  574.  A  defendant  so  attacked  is  neither  bound 
to  retreat  nor  to  resort  to  any  other  means  before  slaying  his  assailant.  A2. 

11.  Self-defense  where  the  Attack  and  Injurt  are  bt  the  Fists  of  toi 
Deceased,  with  Intsntiok  of  Ikfliotino  a  Beating  upon  defendant^ 
and  if  defendant  had  already  received  serious  bodily  injury  at  the  hands  of 
deceased,  and  it  reasonably  appeared  to  him  from  the  acts  and  conduct  of 
deceased  that  the  combat  was  not  over,  and  that  he  was  about  to  receive 
additional  bodily  injury  from  deceased,  that  deceased  had  the  ability  to 
inflict  the  injury,  that  the  danger  was  threatening  and  imminent,  and 
under  such  circumstances  and  so  believing  he  shot  and  killed  deceased, 
then  he  would  be  justifiable  upon  the  ground  of  his  necessary  self-de- 
fense.   Id, 

12.  Killing  in  Sklf-defense.  —  Where  Aooused  has  been  Threatened  bt 
Deceased  with  Death  or  Serious  Bodily  Injury,  and  such  threat 
has,  prior  to  the  homicide,  been  communicated  to  the  accused,  and  at 
the  time  of  the  homicide  the  deceased  by  any  act  manifests  an  intention 
to  execute  such  threat,  the  killing  is  justifiable  homicide.  Akxander  v. 
StaU,  438. 

18.  Instructions.  — Where  Accused  Relies  upon  thb  Law  of  Self-db- 
FENSE,  evidence  as  to  threats  and  character  of  deceased,  and  his  conduct 
at  the  time  of  the  homicide,  should  be  affirmatively  submitted  to  the 
jury,  to  be  considered  by  them  in  determining  whether  or  not  "adequate 
cause  "  for  the  homidde  existed.    Id. 

%L  IirsTRUcnoNS  —  Intent  to  Kill.  —  Where  jury  were  instructed  what  the 
law  was  in  case  the  evidence  showed  that  the  accused  provoked  the  con- 
test with  the  deceased,  with  intent  to  kill  him,  they  should  also^  where 
the  evidence  warrants  it,  be  instructed  as  to  what  the  law  is  when  a 
difficulty  is  provoked  with  no  intention  to  kill.     Id, 

15.  Homicide  Committed  in  Preventing  Arrest  is  Justifiable,  even  if  the 
attemptefl  arrest  is  lawful,  where  power  to  arrest  is  exercised  in  such  a 
wanton  and  menacing  manner  as  to  threaten  accused  with  loss  of  life  or 
some  bodily  harm.     Jones  v.  StaUf  454. 

16w  Killing  in  Resisting  an  Illegal  Arrest  of  ordinary  oharacter  is  man- 
slaughter.    Id, 

17.  On  Trial  for  Murder,  Instructions  should  Distinctly  Set  Forth  thb 
Law  applicable  to  the  case,  not  alone  the  case  as  made  by  the  evidence 
for  the  prosecution,  but  the  case  as  made  by  all  the  evidence,  aad  espe- 
eially  the  law  applicable  to  any  favorable  evidence  comprising  defensive 
matter  in  behalf  of  the  accused.     Meuly  v.  State,  477. 
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18.  Self-defkssy.,  —  Uxider  the  law  of  Texas,  a  party  has  a  right  to  defad 
himself  against  any  assanlt,  or  threatened  assanlt,  made  upon  his 
calculated  to  inflict  death  or  serious  bodily  injury;  and  it  is  not 
to  his  perfect  right  of  self-defense  that  the  danger  be  real  or  in  fact  ex- 
ist; it  may  only  be  apparent.  If  it  reasonably  appears  from  the 
stances  of  the  case  that  danger  existed,  the  person  threatened  with 
apparent  danger  has  the  same  right  to  defend  against  it,  and  to  the 
extent,  that  he  would  have  were  the  danger  real.  But  if  a  party,  by  his 
own  wrongful  act,  brings  about  the  neoeesity  of  taking  the  life  c^  an- 
other to  prevent  being  himself  killed,  he  cannot  say  that  snch  killing 
was  in  his  necessary  self-defense,  but  it  will  be  imputed  to  malice,  ex- 
press or  implied,  by  reason  of  the  wrongful  act  which  brought  it  aboo^ 
or  malice  from  whic!i  it  was  done.    Id. 

19.  MlTRDBH.  —  Tub  RuLK  as  to  SzLW-DEWKSSR  TE  LdOTBD  BT  THX  bSTKXTHHI 

of  a  party  who  brings  about  the  necessity  of  taking  the  life  of  another. 
If  the  intention  was  not  felonious,  the  homicide  which  neoessity  cooi- 
peUed  will  not  be  murder.    Id. 

tOl  SiLV-DXFBNSB. —  WhSBB  TmEBB  ABB  MOBB  AjSAAILAJm  THAN  OnB,  thi 

■byer  has  the  right  to  act  upon  the  hostile  demonstrations  of  either  one 
ol  them,  and  to  kill  either  of  them  if  it  reasonably  a{ypear  to  him  theft 
they  were  present^  acting  together  to  take  his  life  or  do  him  sBiiai 
bodily  injury.    Id. 

11.  Right  of  Sxlf-dxvbnsb  exists,  notwithstanding  a  mere  preparatiaB  is 
commit  the  wrongful  act,  where  there  is  no  accompanying  demonslr^ 
tion  which  indicates  the  wrongful  purpose.    Id. 

ft,  Manslauqhtbb. — A  Pbbson  Illeoallt  Restbadtbd  Of  Hxa  Ljbkbit 
may  not  only  oppose  force  to  force,  but  can  increase  that  force  to  killing 
of  his  adversary,  if  necessary  to  prevent  the  attempted  wrong,  and  enoh 
killing  is  reduced  to  manslaughter.    Id. 

SSb  Manslauohteb.— Wherb  One,  xtsdzbl  thb  Influbkob  of  8vi>DB3r  Pas- 
sion, Kills  Anotheb,  not  having  provoked  the  contest  with  intent  le 
kill,  but,  under  the  influence  of  terror  produced  by  the  acts  of  his  adver- 
sary, procures  a  pistol  as  a  means  of  defense  in  case  of  an  attack,  or  ia 
case  of  an  attempted  enforcement  of  a  threat  to  illegally  restrain  him  «l 
his  liberty,  and  the  acts,  words,  and  conduct  of  his  adversary 
as  to  arouse  anger,  rage,  sudden  resentment,  or  terror,  rendering 
mind  incapable  of  cool  reflection,  and  under  the  immediate  inflnence  <rf 
the  sudden  passion  the  killing  is  done,  this  is  not  murder,  bnt 
slaughter:  Texas  Penal  Code,  arts.  593,  594.     Id. 

S4.  Question  whether  Act  of  Killing  was  Caused  bt  Passion  la  fob 
JuBT,  and  not  for  the  court,  to  pass  upon,  where  the  evidence  tends  Is 
show  that  passion  was  aroused  by  an  adequate  cause.    Id. 

HUSBAND  AND  WIPE. 

1.  OoMMUNiTT  Pbopbrtt.  —  It  is  Settled  Law  nr  Texas  that  Au 
Pbofertt  Aoquibed  during  marriage  is  presumed  to  belong  to  the 
oommunity,  whether  the  conveyance  is  to  the  husband  or  wife^  or  htAt 
and  the  burden  of  proving  that  it  is  the  separate  property  of  either  n  on 
the  party  asserting  it.  And  in  order  to  show  that  property  pnrrhseil 
during  the  marriage  is  the  separate  property  of  one  of  the  spoosei,  ths 
fond  with  which  it  was  acquired  must  be  clearly  shown  to  have  be«i 
the  separate  property  of  such  person,  and  tikis  will  not  be  inlsmd 
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axospt  from  droiiiiuituioes  of  a  oondnsivo  tendency,  if  at  «1L  Jforrii 
▼.  Hastinffs,  670. 

SL    lUoOUVKYAWCg  TO  HUBBAIVI)  OF  LaND  DbXDSD  TO  WlR  WILL  BB  OrDKRSO^ 

WHiBs  Shb  Abandons  Him  without  Oausb,  and  such  land  wae  ooa- 
▼eyed  to  her  at  her  solicitation  by  reason  of  his  confidence  in  her  as  his 
wife,  to  relieve  her  anxiety,  and  to  provide  her  with  a  means  of  snpporl 
in  case  of  his  death.    Dieheraon  y.  Diekenon,  213. 

S.    Wm  WILL  BB  BOITND  WHXBB  8hB  EZBCTOTia  DbBD  OF  RbAL  EbTATB  IB 

Blank  as  to  grantee,  date,  or  amount  of  consideration,  and  delivers  H 
to  her  hnsband  under  circumstances  which  imply  authority  in  him  or 
such  person  as  he  may  authorize  to  fill  out  said  blanks;  especially  so^ 
where  she  afterwards,  with  full  knowledge  of  the  fact»  receives  and  uses 
the  money  arising  from  a  sale  of  the  land  to  a  bona  fids  grantee.  JKssd  v. 
ifarton,  247. 

4.  Husband  cannot  Tsstift  whebb  his  Wifb  has  Intbbbst  involved  ia 

the  litigation.    Johnwi  <&  Co.  v.  Boiee,  Frellaen  v.  WUkoweki,  528. 

INDICTMENT. 
1.  Pbinoipals   in   Gbimb.  —  Pebson   not  Pbesbnt  at  thb  ComaflsioB 

OF  A  CBDfl^    BUT  WhO    COUNSELED,    InDUCBD,  AND  PBOOUBBD  it  to  be 

oommittedy  may,  under  the  provisions  of  section  294  of  the  Penal  Code  of 
New  Torkf  be  oonvioted  under  an  indictment  charging  him  with  the 
oommiasion  of  such  crime.    People  v.  Blioen,  701. 

t.    AOOESaABTEa    BEVOBE  THB  FaOT,  IN    CasBS  OF  TbBASON  AND  OF  MlBDB- 

MBANOBy  ABB  PBiNGiPAU^  by  the  rules  of  the  common  law.    I<L 

5.  AoosaaABiBB  bbfobe  thb  Fact  nr  the  Cokmibsion  of  a  Fblont  mat  be 

Indiotbd  and  Convicted  as  Pbinoifalsp  under  section  29  of  the  Penal 
Code  of  New  York.  Thai  section  reads  as  follows:  "  A  person  oon« 
oemad  in  the  commission  of  a  crime,  whether  he  directly  commits  the 
act  ooostitnting  the  ofiense  ot  aids  and  abets  in  its  oonmussion,  and 
whether  present  or  absent^  and  a  person  who  directly  or  indireotly 
ooonaelsi  oommands,  induces,  or  procures  another  to  commit  a  erime^  is 
a  principaL"    Id. 

4.  In  Indiciment  fob  Fblont,  One  Chaboed  as  Pbincipal  cannot  be 

Convicted  as  an  Aooomfuce.    Philip  v.  SUUet  471. 

5.  Idek  80NAN8. — In  Chaboing  Intent  in  Indictment  fob  Theft,  the 

Use  of  **  Apfbiate  "  fob  "  Appbopbiate  "  is  Fatally  Defbctivb,  where 
intent  to  appropriate  is  an  essential  and  material  element  of  the  offense 
under  the  statute.    Jonea  v.  State,  449. 

msTRUcnoNS. 

L  Coubt  cannot  Pbopeblt  Submit  to  Jubt  facts  on  which  the  testimony 
is  all  one  way.    Hunt  v.  Order  qf  Choaen  Friends,  856. 

flL  Instbuotions  Which  Pbbsent  Mattebs  of  Fact,  Suppobted  to  Some 
IIzTENT  at  Least  bt  the  Evidence,  should  be  given,  and  it  is  error  to 
refuse  them;  the  court  may  not  ignore  matters  of  fact  submitted  by  a 
defendant,  by  refusing  to  submit  to  the  jury  the  law  applicable  thereto. 
PhUlipe  V.  State,  471. 

t.  State  mat  be  Requibbd  to  Elect  upon  Which  Count  of  an  Indict- 
ment It  will  Claim  Conviction,  onlt  when  distinct  felonies  not  of  the 
same  character  are  charged  in  different  counts  in  the  same  indictment. 
Bat  where  there  are  two  counts,  and  the  state  itself  elects  upon  which, 
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to  proceed,  and  the  court  saaotioiis  snoh  eleetiefi,  that  oonnt  alone  AtmHi 
be  submitted  to  the  jury,  who  ahonld  be  inatmoted  that  they  could  mal 
ooDsider  and  coald  not  oonvict  on  the  other  count.    Baker  t.  8iali%  4S7. 

4.  Sblv-dbtinse.  —  If  a  party'a  right  to  aelf -defenae  dependa  upon  the  intaait 
with  which  he  provoked  the  difficulty,  and  the  intent  ia  a  £act  to  be  found 
by  the  jury,  then  the  charge  of  the  court,  in  caaea  where  the  erideBea 
eraatea  any  doubt  aa  to  the  character  of  the  intent,  ahonld  alwmya  i^ 
atrnot  the  juzy  aa  to  the  distinction  between  perfect  and  inqwrfeet  m1^ 
dafenae,  aa  applicable  to  the  partioolar  act  of  aoeoaed,  and  hia  UahOily. 
Jfea^  ▼.  8UU€^  All. 

&  giLi^DiiiN8B. — Whirb  Dbobaskd,  ATTBMPTDf o  Iluboal  ^**»^  mada 
an  unlawful  attack  upon  accuaed,  reaaooably  calculated  to  create  in  a 
man  of  ordinary  mind  a  belief  that  deoeaaed  waa  about  to  inflict  en  lian 
death  or  serious  bodily  injury,  the  right  of  accuaed  to  kill  in  aneh  caaa 
ia  complete,  whether  he  waa  or  waa  not  the  person  named  in  a  wbrbbI 
which  deceased  had  illegally  attempted  to  aenre,  and  a  efaaiga  to  the 
contra  is  erroneous.    Jones  ▼.  StaUt  454. 

i.  HoKioiDB  TO  Prxvskt  Unijlwvul  A&bbst  a  JusmiABLi  if  aeeuaed  al 
the  time  believed,  and  had  reasonable  canae  to  beUere^  that  he  waa  beim 
unlawfully  arrested,  that  hia  life  waa  in  aeriona  danger,  and  that  the 
killing  was  necessary  to  prevent  hia  unlawful  arreat;  and  it  ia  error  to 
refuse  instruction  to  that  effect.    Id, 

7.  Vaiuakob.  —  EviDBiGS  IS  SufiricumT  to  Snarmr  AxxaoATRKr  nr  !>• 

DICTMBNT    FOB  ASSAITLT    WITH    IHTBNT    TO    QoVXa    MuXDBBy   iHiem 

indictment  ia  not  required  to  set  forth  the  means  and  weapon  naa^ 
and  the  assault  is  alleged  to  have  been  committed  "with  agon,**  bat 
the  testimony  ahows  that  the  weapon  used  waa  "a  piatol**;  and  an 
instruction,  in  substance  that  oonviction  might  be  had  if  aaaauU  aa 
charged  waacommitted  with  agun  or  pistol,  ia  correctL  /Xn^Aust.  Bta^ 
459. 

H  Instruotiohs  not  Afflioaslb  TO  Faotb  mat  bb  Bbidbbdu  CSUoa^oefc 
B'y  Co.  V.  West,  380. 

•»  Chabob  of  Ck>nBT  to  Jubt  in  the  particular  case  held  to  be  impropar, 
on  the  ground  that  it  waa  argumentatiTC.  £<qie  t.  OalmmBk  8tnti  Jt§ 
Ob.,  024. 

See  Damaqbs,  8;  HomoiD^  13^  14. 

INSURANGK 

L  Lanquaqb  of  CoKOinoN  nr  Poliot  of  Irbubabgb  kubt  bs  Cimmm 
and  unambiguous,  and  any  reaaonable  doubt  aa  to  ita  meaning  mnml 
be  reaolved  in  favor  of  the  insured.  The  terma  empkqfed  nwat  be 
construed  with  reference  to  the  nature  of  the  property  insured,  the  pur- 
poses for  which  it  is  ordinarily  uaed,  and  the  manner  in  which  it  ia 
usually  kept,  so  as  to  give  the  conditiona,  if  pcaaible,  a  meaning  rsaaea 
ably  applicable  to  the  kind  of  insuranoe  upon  that  particular  apnrina  el 
property.    De  Qrcffy.  Queen  In».  Co,,  685. 

%  CoBSTBUonoN  of  Insubamob  Fouct  with  Befbrbmgb  to  Sruaxiob  4m 
Profbrtt  Insubbd.  —  A  statement  in  a  policy  of  insuranoe  againat  fiie 
and  lightning,  deacribing  live-stock  covered  by  the  policy  aa  being  in  a 
certain  bam,  taken  in  connection  with  a  clauae  in  the  policy  providiag 
that  the  company  "shall  not  be  liable  for  more  than  the  anm  or 
insured,  nor  the  interest  of  the  insured,  except  aa  hereinaftei 
aa  specified  upon  the  property  described  in  the  plaoea  herein  aet  forl^ 
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and  not  elsewhere,**  is  to  be  construed  as  mere  matter  of  description  for 
identification  of  the  property  insured,  and  not  a  promissory  stipulation 
on  the  part  of  the  insured,  or  a  condition  of  insurance  on  the  part  of  the 
insurer,  that  such  location  of  the  property  should  remain  unchanged. 
M 
B.  Oral  Absbnt  bt  Aqkkt  of  an  Insusakob  CoMFAmr  to  thv  Efrct* 
nro  or  Additiohal  Imsubahcs  viU  not  xelieve  the  insured  from  the 
forfeiture  of  his  policy,  when  it  provides  that  such  agent  has  no  an* 
thority  to  waive,  modify,  or  strike  from  the  policy  any  of  its  printed 
conditions,  nor  in  case  tiie  policy  shall  become  void,  to  revive  the  same, 
and  that  if  the  assured  shall  procure  any  other  or  further  insurance 
without  the  consent  of  the  company  written  upon  the  policy,  the  policy 
shall  become  void.  The  assured  must  be  presumed  to  have  knowledge 
of  the  restrictions  oontained  in  the  policy.  Cleaver  ▼.  Troden*  Ins.  Co,, 
908. 

4.  Insubakcb  Comfakt  has  Fowbb  to  Rbstbict  thb  Powsrs  and  Dutixs 

ov  ITS  Agents  as  it  may  choose;  and  when  their  authority  is  expressly 
limited  and  restricted  by  the  policy  which  the  insured  receives,  sudi 
restrictions  and  limitations  must  be  regarded  as  binding  upon  him.    Id, 

5.  Fact  that  thx  Assubsd  hat  not  have  Read  the  Printed  Con- 

ditions OF  HIS  Policy,  and,  in  ignorance  of  them,  relied  upon  the  im- 
plied or  assumed  powers  of  an  insurance  agent,  cannot  help  him.  It  is 
the  business  of  the  assured  to  know  what  his  contract  of  insurance  was, 
and  there  can  be  nadifference  in  this  respect  between  an  insurance  policy 
and  any  other  contract.    Id. 

iL  When  Insurance  Policy  Contains  Limitations  upon  the  Power  of 
THE  Agent,  he  has  no  legal  right  to  cbntract  as  agent  of  the  company 
with  the  assured  so  as  to  change  the  conditions  of  the  policy,  or  to  dis- 
pense with  the  performance  of  any  essential  requisite  contained  therein, 
and  the  holder  of  the  policy  is  estopped  by  its  acceptance  from  relying 
upon  any  powers  in  the  agent  in  opposition  to  the  limitations  and  re- 
strictions contained  in  the  policy.     Id, 

T*  Fraud  ab  Bar  to  Recovery  for  Loss  under  Policy.  —  The  assignee 
of  a  policy  of  insuranco  containing  a  provision  "that  all  fraud  or  at- 
tempt at  fraud,  by  false  swearing  or  otherwise,  shall  be  a  complete 
bar  to  any  recovery  for  loss  under  it,'*  cannot  enforce  a  recovery, 
although  the  assignmont  was  made  with  the  consent  of  the  insurance 
company,  if  the  transfer  proved  to  be  fraudulent  as  to  creditors, 
of  whidi  the  company  was  ignorant  when  it  consented  to  the  transfer; 
and  this  is  so^  although  the  assignee  was  the  local  agent  of  the  company. 
Phemx  Ins.  Co.  ▼.  WilUa,  566. 

H    IXBUBANOB  OOKPANY  MAY  InSIOT  UPON  THB  InYAUDITY  of  its  policy,  f OT 

breach  of  conditions  therein,  and  thus  avoid  liability  for  a  loss,  without 
returning  or  offering  to  return  any  portion  of  the  premiums  paid.    Id, 

IL  Cbxdttobs  of  Insured  cannot  Compel  Payment  of  the  Policy  by  pro- 
cess of  garnishment  against  the  insurance  company,  if  the  insured  him- 
self has  forfeited  the  right  to  enforce  collection  by  violating  conditiona 
oontained  in  the  policy.     Id, 

lOl  Life  Insurancj*  Policy  may  be  Avoided  for  False  Answers  Wrtttev 
BY  the  Agent  of  the  Insurance  Company,  after  leaving  the  presence 
of  the  assured,  in  an  application  signed  in  blank,  if  the  answers  so  writ- 
ten conform  to  those  actually  made  by  the  applicant.  Brown  v.  Metr^ 
folUan  Life  I^  Co.,  804. 
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11.  If  Answers  ahe  Written  in  Afflication  for  Insurance  bt  Aoist 
OF  THE  Insurer  without  the  Knowledge  or  consent  of  the  applieui^ 
the  company  is  precladed  from  any  defense  based  on  tho  falsity  of  sack 
answers.    Id, 

\SU  Answers  of  Affucant  fob  Insubancs  ought  to  be  Cobeibubb 
LiBEBALLT  in  hls  favor.    Id, 

It.  Question  to  Apfuoant  Regarding  "Attendance  bt  Phtshban** 
should  be  constmed  as  meaning  attendance  upon  the  applicant  ifjt  som 
disease  or  ailment  of  importance,  and  not  for  an  indisposition  trivial  ia 
its  natore,  and  such  as  all  persons  are  liable  to  who  are  yet  considered  to 
be  in  sound  health  generally.    Id. 

14.  False  Answers  to  Questions  Regarding  Health  of  Applicant  will 
avoid  policy  of  insurance,  though  in  a  prior  application  to  the  same  in- 
surer  for  other  insurance,  different  and  correct  answers  were  made  to 
the  luune  question.  The  insurer  is  not  bound  to  take  notice  of  the  answers 
given  in  Ihe  prior  application.    Id, 

Uk  The  Term  "Sound  Health,'*  when  Used  in  Questions  nr  Apflica 
TiDNS  for  life  insurance,  means  a  state  of  health  free  from  any  disease  or 
sihnent  that  affects  the  general  soundness  and  healthfnlness  of  the  sj^ 
tem  seriously,  not  a  mere  temporary  indisposition  which  does  not  teod 
to  weaken  or  undermine  the  constitution  of  the  assured.     Id. 

liL  BviDENOs.  —Conversation  of  Physician  with  Mother  of  thb  As- 
■UBBD  is  not  competent  evidence  for  the  purpose  of  showing  the  latter's 
state  of  health.    Id. 

17.  Evidence.  —  Photogbaph  of  Assubed  is  hot  Oompbten  r  Evidence  for 
the  purpose  of  showing  his  healthy  appearance.    Id. 

U.  Evidence.  —  Phtsioian  d  not  Pbboludbd  fbok  Ahbwbbing  the  ques- 
tion as  to  whether  or  not  he  had  ever  treated  the  assured  for  a  specified 
disease,  such  as  typhoid  fever.    Id, 

lii  Pabol  Evidence  is  Admirstblb  to  Show  that  Answebs  Wbii« 
BT  AN  Insurance  Agent  in  an  application  which  had  been  first  sjgoed 
in  blank  were  incorrectly  written  by  the  agent»  and  were  not  the  tnm 
answers  made  by  the  assured.     Id. 

IOl  Evidence.  —  Testdsont  of  a  Physician  sf  Rklatioh  to  What  am  Ap- 
plicant fob  Insubancb  Said  about  having  a  Pabticulab  Ddbab^ 
and  the  physician's  condasionfrom  such  examination,  and  his  statamsnt 
in  his  written  report  thereof,  are  admissible  as  tending  to  provo  tlisft 
the  applicant  was  free  from  the  disease  in  question.    Id. 

11.  Policy  Declaring  that  if  the  Insured  shall  Die  bt  ksi  Owv 
Hand,  sane  or  insane,  it  shall  become  null  and  void,  is  avoided  if  ho 
commits  suicide  while  insane,  unless  his  insanity  was  such  that  ho  did 
not  know  that  his  act  was  done  for  the  purpose  of  self-destruction.  B 
matters  nqt  that  he  had  no  conception  of  the  wrong  involved  m  its 
commission.     Streeter  v.  Western  Insuranee  Company,  882. 

12.  Suicide  cannot  be  Regarded  as  Death  by  Accident  or  from 
dental  causes,  from  the  fact  that  it  was  committed  while  the 
was  insane,  and  the  insanity  was  produced  or  accelerated  by  an  acci- 
dental fall  or  injury.  Whether  the  injury  received  by  the  fall  was  the 
cause  of  the  suicide  was  too  conjectural  to  be  submitted  to  the  jury  as  a 
direct  cause  of  self-destruction.     Id, 

83k  Accident  Insurance  —  Death,  when  rot  the  Result  of  Dbsxob.— 
Accident  insurance  policy  contained  a  condition  exonerating  the  insoisr 
from  liability,  if  the  death  of  the  assured  was  the  result  of  design  en  the 
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part  of  fbe  UBored  or  any  other  person.  The  assured  was  shot  by  aa 
officer;  bat  there  was  aome  evidence  tending  to  show  that  the  officer  did 
not  know  it  was  the  assured  at  whom  he  shot,  and  that  he  did  not  in- 
tend to  kill  the  assured.  Held,  that  if  this  evidence  were  true,  it  could 
not  be  said  as  a  matter  of  law  that  the  assured  lost  his  life  from  the  de« 
sign  of  another.     UUer  v.  Travelers^  Insurance  Company,  913. 

Si.  Dbath  dobs  not  Result  from  thx  Unlawtitl  Act  of  thb  Assured, 
if  he  was  a  deserter  and  was  killed  by  an  officer,  who  was  instructed  to 
arreet  him  as  such  deserter,  if  he  was  not  doing  any  unlawful  act  at 
the  time  he  was  kiUed.    Id, 

tf.  Void  Conditiom. — Claxtss  ts  a  Poliot  of  Insurance  Requiring 
Dibeot  or  PosmvE  Proof  that  the  death  of  the  assured  was  caused 
by  external  violence  and  accidental  means,  and  was  not  the  result  of 
design,  either  on  the  part  of  the  assured  or  any  other  person,  cannot 
be  allowed  to  prevail  as  a  rule  of  evidence  on  the  trial  of  an  action 
against  the  insurer.  Courts  will  not  permit  the  course  of  justice  upon 
a  trial  before  them  to  be  stipulated  or  contracted  in  such  manner  as 
to  defeat  the  ends  to  be  subserved  by  such  triaL    Id. 

t8L  If  Stipulation  or  Bzobftion  in  a  Pouor  of  Insurance  is  Capable 
OF  Two  MsANiNOfl^  that  nrast  be  adopted  which  is  most  favorable  to  the 
aHured.    Id, 

IT.  Foucr,  Construction  of.  —  A  policy  was  issued  by  which  the  per- 
son insured  was  indemnified  from  loos  by  accident,  in  a  certain  sum 
per  week,  ''against  loos  of  time  not  exceeding  twenty-six  consecutive 
weeks  from  the  happening  of  such  accident  and  injury  as  shall,  in- 
dependently of  all  other  causes,  immediately  and  wholly  disable  and 
prevent  him  from  the  prosecution  of  any  and  every  kind  of  business 
by  reason  of  bodily  injuries,  ....  through  external,  violent,  and  ac- 
cidental means;  or  in  the  event  of  death,  occasioned  by  bodily  injuries 
reoeived  as  aforesaid,  when  resulting  within  ninety  days  from  the 

happening  thereof,  and  in  such  event  only  will  pay  the  sum  of ; 

provided,  always,  that  this  insurance  shall  not  extend  to  any  bodily  in- 
jury of  which  there  shall  be  no  external  and  visible  sign  upon  the  body 
ol  the  insured,  nor  to  any  death  or  disability  which  may  have  been 
eaused  by  hernia^  bodily  infirmities,  nor  by  the  taking  of  poison,  con- 
tact with  poisonous  substances,  or  inhaling  of  gas,  or  by  any  surgical 
operation  or  medical  treatment;  nor  to  any  cause  except  where  the  in- 
jury is  the  approximate  and  sole  cause  of  the  disability  or  death."  The 
aesured  was  found  dead  in  his  room,  and  it  was  evident  that  his  death 
had  been  caused  by  breathing  illuminating  gas,  and  there  were  no  ex- 
ternal or  visible  signs  of  injury  upon  his  body.  The  judge,  however, 
found  aa  a  fact  that  the  death  was  occasioned  by  accidental  means.  It 
was  held  that  this  death  was  one  against  which  the  decedent  was  in- 
sured by  the  terms  of  the  policy  above  set  forth;  and  that  the  proviso  in 
the  policy,  by  which  the  insurer  exempted  himself  from  liability  for  any 
bodily  injury  of  which  there  should  be  no  external  and  visible  sign  upon 
the  body,  clearly  had  reference  only  to  the  weekly  claim  for  indemnity, 
and  not  to  an  injury  resulting  in  the  death  of  the  assured.  Paul  v. 
Travelers*  Insuranee  Company,  758. 

S8.  An  Accident  is  the  Happening  of  an  Event  without  the  aid  or  the 
design  of  the  person  injured,  and  which  is  unforeseen.     Id, 

29.  PoLiciKa  OP  Insurance,  Construction  of.  —Policies  of  insurance  are  to 
be  liberally  interpreted,  and  conditions  therein  must  be  construed  strictly 
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against  those  for  whose  heneflt  they  are  reserred.  In  their 
tion,  their  words  should  be  taken  In  thai  sense  to  which  the 
object  and  intention  of  the  parties  limit  them,  and  which  is  to  be  gath- 
ered from  the  surrounding  clauses,  and  from  all  parts  of  the  inatmniSBL 
Id. 

90.  Insurance  Policies.  —  Death  bt  EacTSRiiAL  and  Violent  Mbani^ 
within  the  meaning  of  an  insuranoe  policy,  may  be  occasioned  by  the 
breathing  of  illuminating  gas.  That  gas  in  the  atmosphere  as  an  exter- 
nal cause  is  a  violent  agency  in  the  sense  that  it  may  work  upon  the 
assured  so  as  to  cause  his  death,  and  his  death  from  such  caose  mnst 
therefore  be  regarded  as  an  accident  proceeding  from  an  external  and 
violent  agency.     Id, 

31.  Waiver.  —  Thongh  a  policy  of  inaorance  specifies  that  it  shall  be  votd  if 
the  property  insured  is  situate  on  leased  ground,  "unless  apeeiaDy 
agreed  to  in  writing  in  or  upon  the  policy, '*  the  company  cannot  avoid 
the  policy  for  a  breach  of  that  condition  if  its  agent  was  aware  that 
the  property  was  on  leased  ground,  and  made  out  the  lyplioation  hiniMli. 
Oermania  Fire  Ina,  Co,  v.  Hick,  384. 

12.  Estoppel. —Insuranob  Company  WmoH  Knowinolt  Takes  a  Pbb- 

MIUM  FOR  A  PoLIOT    UNDER   CONDITIONS  WhIOH    ReNDEB  It  InTAUD 

is  estopped  from  urging  those  conditions  to  release  it  from  its  oontnei. 
Id. 

88.  Ir  Application  fob  Insuranob  is  Madb  out  bt  an  Aobnt  ov  tbb 
ImuBEB,  AonNG  on  his  own  knowledge,  the  company  ratifies  his  aoti 
by  granting  the  policy.  If  he  was  mistaken  in  the  repreaentatioas 
which  he  makes  in  the  application,  the  company  cannot  insist  upon  it 
as  a  defense  to  a  recovery.     Id. 

84.  Court  is  not  Bound  to  Hold  as  Law  All  Legal  PBOPoeinom 
SuBMmED  to  it  on  trial  of  case  without  jury.  It  is  sufficient  if  prq^ 
sitions  submitted  and  held  correct  state  every  possible  principle  of  law 
necessary  to  be  considered  in  the  case.     Id. 

INTEREST. 

L  Interest  upon  Interest,  decisions  respecting  the  aUowance  o^  dtad 
by  the  court.     McUhewa  v.  Toogood,  131. 

2.  Interest  upon  a  Coupon,  or  Interest  Note,  is  forbidden  by  the  statute 
of  Nebraska,  in  all  cases  where  the  allowance  of  such  interest,  though 
expressly  agreed  to  be  paid,  would  result  in  the  payee's  receiving  a 
greater  sum  than  ten  per  cent  per  annum  on  the  amount  of  his  loan.   /(i. 

JUDGMENT. 

1.  Kg  Pebson  oan  be  EfTBonsD  by  a  Judicial  Dbcbbb  unless  a  Paxtt 

thzbxto,  either  individually  or  by  representation.  London  y,  Townaheni, 
712. 

2.  Judgment  Rendered  bt  Coubt  op  General  Jurisdiction  will  bb 

Presumed  to  have  been  authoritatively  entered  by  the  clerk,  in  the 
absence  of  proof  aliunde,  Heraey  v.  WaMi^  689. 
8.  Whebb  Judgment  bt  Default,  in  AcnoN  fob  Contebsion  op  Pbomd- 
SOBT  Note,  is  Entebed  by  the  derk  for  the  proper  amount  of  damage^ 
such  judgment  will  not  be  treated  as  absolutely  void  becauae  it  was  en- 
tered without  any  order  or  direction  of  the  court,  nor  will  it  be  set  aside 
for  such  irregularity  merely,  especially  after  considerable  delay.     Id, 
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4.   JUDOHXNT  ReNDZBZD  BT  COOVT  of  GE5XBJkL  JUBISDlOnOQf  A&iIH8T  PABTT 

AFTKK  HIS  Death  is  not  for  that  reason  Toid.  It  may  be  erroneous, 
bat  ontil  reversed  by  some  appropriate  proceeding,  it  is  valid.  MUeheU 
V.  Schoonover^  282. 

ft.  Nunc  fro  Tuvo  Entry  of  Judomeiit.  — If  Plaiktiff  in  AonoN  n  En> 
TITLED  TO  Juix^iCENT  withont  further  contest,  or  if  by  the  court's  delay 
he  fails  to  obtain  judgment  when  entitled  to  it,  and  the  adverse  party 
dies,  it  is  the  duty  of  the  court  to  enter  judgment  in  his  favor  as  of  a 
time  when  the  adverse  party  was  living.    Id. 

6w  JiTDOMENT  OF  N0N8UIT  IS  NOT  SUFFICIENT  whcTO  the  defendant  makes 
out  a  dear  and  satisfactory  defense  entitling  him  to  a  final  judgment. 
Lmman  v.  lUggiiM^  549. 

7.  Attorney's  Fees  may  be  Included  in  Judgment  by  Confession  Au- 
thorized BY  Warraitt  of  Attorney.  — Stipulation  by  which  a  debtor 
agrees  to  pay  fees  of  his  creditor's  attorney  in  case  the  latter  is  com- 
pelled to  resort  to  legal  proceedings  to  collect  his  debt  is  an  agreement 
which  is  not  only  eminently  just,  but  which  rests  upon  a  good  and  valu- 
able consideration.     Wdgley  v.  Mataon^  335. 

iL  Stay  of  Execution.  — Time  dubino  Which  Bxecution  ib  Stayed  by 
the  court,  at  the  instance  of  the  judgment  debtor,  must  be  excluded 
from  the  computation  of  the  five  years  after  entry  of  judgment  al- 
lowed by  the  Minnesota  statute  for  enforcing  it.  Wak^^dA  v.  Bromm^ 
e71. 

•i  NoTiaB  OF  Tranbfir  of  Judqmint  must  be  Grnor  to  Judomebit 
Debtor,  unless  it  be  clearly  shown  that  he  had  knowledge  of  the  tnos- 
fer,  and  if  he  settles  with  his  creditor  before  notification  or  knowledge 
of  the  transfer,  he  is  discharged  from  the  debt.  The  mere  filing  of 
the  transfer  among  the  papers  in  the  suit,  and  the  recording  of  it  in  the 
books  of  the  pariah  recorder,  are  not  equivalent  to  the  notice  required  by 
law.    Jchnmmv,  Boice,  528. 

ML  Custodian  of  Judicial  Records,  in  Qitino  Copies,  need  set  them 
out  only  as  the  originals  appear,  and  so  certify.  The  failure  to  cer- 
tify that  an  affidavit  contained  therein  was  made  by  the  party  who  on 
the  face  of  the  copy  appears  to  have  made  it  is  unimportant.  Ward  v. 
Suiar,  606. 

11.  Test  whether  Former  Judgment  is  a  Bar  generally  is,  whether  or 
not  the  same  evidence  will  sustain  both  the  present  and  the  former  ao» 
tion;  if  dififerent  proofs  are  required  to  sustain  the  two  actions,  a  judg- 
ment in  one  is  no  bar  to  the  other.     Oayer  v.  ParkeTf  227. 

12.  Res  Adjudicata.— Where  in  Action  upon  Two  of  Three  Notes  given 
for  the  purchase  price  of  a  reaper,  it  is  shown  that  in  an  action  upon  the 
other  note  between  the  same  parties,  defendant  alleged  a  breach  of  war- 
ranty in  the  sale  of  the  machine,  damages  therefor,  and  that  two  other 
negotiable  notes  had  been  executed  and  delivered  to  plaintiff,  whereupon 
defendant  bad  judgment  for  damages  for  the  amount  of  the  purchase 
price  of  the  machine,  such  judgment  is  not  a  bar  to  the  present  action 
founded  upon  the  notes  mentioned  in  the  answer  to  the  former  action, 
but  it  is  a  bar  to  the  defense  therein  as  to  the  breach  of  warranty  in  ths 
sale  of  the  machine  pleaded  and  recovered  on  in  the  former  action. 
Knorr  v.  Peerless  Reaper  CCf  140. 

lib  Record  of  Former  AenoN  and  Recovery  as  Evidence  in  Sub- 
sequent Action.  —  In  an  action  to  recover  damages  for  injuries  re- 
sulting from  a  permanent  obetmetion  of  a  watercourse,  and  the  conse- 
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qatsit  overflowing  of  the  plaintiff's  land,  the  record  of  *  loraier 
and  recovery  for  the  same  cause,  for  damages  snstainod  prior  to  tiM  eo^ 
mencement  of  this  action,  is  properly  ^mi— iMa  in  eridsBoe  uptm  As 
same  issues  involved  in  both  actions.  Bjfrm  v.  JfiaasffpcBi  He,  iTy  Gdl« 
668. 

14.  FoRMBB  Rboovsrt  fOR  INJURIES  Rrsultino  vbom  NunAHoi  wm  wot 
Bab  a  recovery  for  sabseqnent  injuries  from  a  oontimianoe  of  the  hbs 
nnisauoe.    Id,    . 

lA.  Plsabino  JuRiSDionoN. — In  an  action  in  Nebraska  en  a  jndgm—t 
rendered  by  the  drooit  court  of  Boone  Oounty,  Indiana,  it  is  msl 
necessary  to  allege  in  direct  terms  that  the  foreign  ooort  is  m  eoart 
of  general  jurisdiction,  nor  that  jurisdiction  was  acquired  by  psr^ 
sonal  service  of  summons,  nor  that  judgment  was  rendmd  as  req[airsd 
by  statute.  The  court  in  which  the  action  is  brought  will  take  jndicisl 
notice  that  the  court  rendering  the  judgment  had  genend  jviisdietioni 
SpeckUmtiferv.  DaUqff  119. 

IC  Vagatioit  ov  Judomkmtb — Inbibkiit  Powkb  ov  CmnaB  to  Obbo, 
iRRBSpnorrvB  of  Lapsb  ov  Time.  — Power  of  the  court  to  vacate  jtsdg- 
ments  is  not  restricted  by  section  724  of  the  code,  authorising  motioiis  to 
be  made  for  relief  against  judgments  taken  against  the  moving  perty, 
through  his  "mistake,  inadvertence,  or  ezcuaUile  neglect."  Its  power 
does  not  depend  on  any  statute,  but  is  inherent.    Ladd  v.  flteweiMon,  748L 

17.  Vagatioh  of  Judgment,  Who  mat  Move  for. —  One  Who  Puhchaoi 
Propbbtt  after  KonoE  of  the  Action  has  been  filed,  and  who  is 
therefore  bound  by  any  judgment  which  may  be  entered  therein,  beats 
such  a  relation  to  the  action  that  he  may,  under  the  code  of  New  Turk, 
claim  to  be  made  a  party  during  the  pendency  of  the  action,  and  nay 
also  move  the  court  for  the  vacation  of  any  judgment  affecting  hh 
rights.     Id. 

18.  For  Purpose  of  Defeatino  Judgment  Rendered  by  a  court  of  gsMval 
jurisdiction,  the  legal  representative  of  a  deceased  party  will  not  be 
heard  to  allege  that  on  the  day  of  the  rendition  of  such  judgment^  bst 
at  an  hour  previous  thereto^  his  intestate  died.  MUtXnU  v.  gdjomsssr, 
282. 

JUDIdJLL  SALES. 

L  Purchaser  at  Judicial  Sale  should  not  be  Oompellsd  to  Aoobr 

Doubtful  Titlb.    Purchaser  at  partition  sale  should  be  released  fran 

his  bid,  if  it  appears  that  there  were  persons,  not  parties  to  the  sait^  who 

were  interested  in  the  property,  unless  incapacitated  to  take  by 

of  alienage.    They  should  have  been  made  parties  to  the 

for  partition,  and  the  question  of  alienage  there  tried.     Toole  v.  Took^ 

750. 

flL  Pubobaskr  at  should  bb  Released  from  his  Bid,  if  the  title  ap- 
pears to  be  doubtful  at  the  time  when  he  becomes  entitled  to  a 
deed.  It  is  error  for  the  court  in  such  a  case,  instead  of  releasing  the 
purchaser,  to  continue  the  cause  for  the  purpose  of  taking  testimony 
repacting  the  claims  of  absent  parties.  His  contract  should  not  be 
verted  into  one  holding  him  to  performance  indefinitely,  or  nntil 
time  as  the  title  can  be  perfected.     Id, 

B.  Confirmation  ok  Vacation  of.  —  It  is  difficult  to  lay  down  a  gensnl 
rule  by  which  to  determine  whether  a  judicial  sale  will  be  confirmed  or 
set  aside.     The  approval  or  disapproval  of  such  sale  rests  in  the  iii^ 
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«nlioii  of  the  oonrt^  and  depends  in  a  great  meaioie  upon  fhe  ebomii* 
■lanoes  of  each  oaae.  Moron  v.  Clarkj  66^ 
^  8«TTCfo  Asnn — Ihadbquaot  of  Pbiox.  —  Where  there  have  been  two 
publio  ealea  of  property,  not  far  apart  in  time,  one  under  a  tmst  deed, 
the  other  a  judicial  sale,  at  both  of  which  the  property  brought  the 
same  price,  and  affidavits  are  filed,  stating  that  affiants  beUere  that 
in  the  near  future  the  property  could  be  sold  at  an  advance  of  from  five 
hundred  to  one  thousand  dollars  over  the  price  for  which  it  Was  sold, 
and  another  affidavit  states  that  the  property  was  sold  for  a  fair  valu- 
ation, the  court  properly  refused  to  set  aside  the  sale  on  the  ground 
of  mere  inadequacy  of  price.    Id. 

See  BxBOunoira;  Ezboutobs  ahd  AmoNiBTJUTOBS,  5,  6. 

JURISDICmON. 

Whsbb  Ooust  AoQUXBn  Jubisdiotion  ovxb  Sitbjsoismattib  ahd  Plft- 
80N,  it  becomes  its  right  and  duty  to  determine  every  question  which 
may  arise  in  the  cause  without  interference  from  any  other  tribuaaL 
Boirion  v.  iScMnden^  261. 

See  Affbal,  8;  ArrAflmntwr,  17. 

JURY. 

Am  Obvssal  pBOFOBmov,  It  d  Rioht  ov  Jubt  to  Judge  ov  SuftiuiJuior  of 
the  evidence  introduced  to  establish  any  one  or  more  facts  in  the  case 
upon  trial;  but  when  there  is  a  total  defect  of  evidence  as  to  any  essen- 
tial fthot,  the  case  should  be  withdrawn  from  the  consideration  of  the 
Jury.     Mfmmg  v.  DetroU^  Lansing,  and  Northern  Railroad  Company^  804. 

JUSTIFIABLE   HOMICIDK 
See  HoMZomjE,  8,  10-13,  16;  iMSTBUonoNB,  4,  f^ 

LACHEa 
See  Equtft,  2-4. 

LANDLORD  AND  TENANT. 

L  Lakdlou)  and  Tenant.  —  Convetancb  of  Lbabed  PRsmssa  Oabbub 
WITH  It  the  Right  to  All  Rbkts  subsequently  falling  due.  Biaelep 
V.  Spooner,  128. 

%  Lessee  is  under  Obligation  to  Use  the  Leased  Pbemises  in  Profbb 
AND  Tenantable  Manner,  and  not  to  expose  the  buildings  to  ruin  or 
waste  by  acts  of  conumasion  or  omission.  PotoellY.  Dayton  etc  R,  R.  Co., 
25L 

t»  Tenant  having,  bt  i'he  Terms  of  his  Lease,  the  Privilege  of  Pur- 
CHASING  THE  PREMISES,  remains,  until  such  privilege  has  been  availed 
o^  a  mere  tenant,  subject  to  the  same  obligations  as  other  tenants,  and 
answerable  for  any  waste  committed  by  him;  but  his  liability  to  suit  for 
waste  is  suspended  until  it  is  known  whether  or  not  he  will  avail  himself 
of  his  privilege.  Hence,  the  statute  of  limitations  will  not  conmience  to 
run  in  hii  favor  against  an  action  for  waste  until  the  termination  of  his 
tenancy,  or  until  it  is  othcnviso  Icnown  that  he  will  not  become  a  pur- 
ehaser  under  the  privilege  given  him  in  such  lease.    Id, 


976  Index. 

4.  "Lessex  is  AirswERABLX  TO  Lessor  toe  Waste,  bt  Whoxsoxvke  Oaa> 

MITTED,  and  may  have  hia  action  over  against  the  wrong-doer.     /d. 

5.  Lessee  is  Answerable  fob  Waste  Committed  bt  a  Receiver  of  m 

Pbopertt,  for  whose  appointment  the  lessor  was  in  no  way  responaifala. 
Id, 

6.  Election  to  Sue  on  a  Ck>NTRAcr  to  Purchase  Realty  will  not  prednde 

the  plaintiff  from  suing  for  damages  for  waste  committed  on  the  sane 
property  by  the  defendant  while  a  lessee  thereof,  if  the  plaintiff  had  no 
cause  of  action,  and  failed  in  the  first  snit  becaose  the  defendant  had 
never  elected  to  purchase  the  property.  There  can  be  no  election  nnlws 
concurrent  remedies  exist  between  which  the  plaintiff  had  the  rj^t  \m 
elect.    Id, 

7.  Ofhon  of  Lessee  to  Purchase — When  not  Material  wiigi'HER 

OR  HIS  Grantee  Give  Notice.  —  Where  the  contract  is  in  any 
unilateral,  as  in  case  of  an  option  to  purchase,  any  delay  in  the  party  in 
whose  favor  the  contract  is  binding  is  looked  at  with  especial  strictaes^ 
and  where  premises  are  leased  with  the  option  to  the  lessee  to  pnrrhaet 
within  a  time  limited,  after  notice  is  given  him  of  an  offer  of  sale  by  a 
third  party,  and  such  offer  is  actually  made  and  a  deed  of  the  same  okb- 
onted  to  such  party,  it  is  not  material  in  a  court  of  equity  whether  the 
lessor  or  the  grantee  give  the  required  notice.     Harding 'v,  G3)b$,  345w 

8.  Option  to  Purchase — CoNsrRUcnoN  or  Ck>NTRACr. — Where  premises  ■!• 

leased  with  the  right  given  lessee  to  purchase  within  one  yew,  and  a  fo^ 
ther  proviso  that  if  the  lessor  should  receive  an  offer  for  the  propar^« 
ten  days'  notice  should  be  given  lessee,  and  he  should  then  have  the  priT« 
ilege  of  purchasing  on  certain  terms  within  a  time  limited,  and  if  he  did 
not  purchase  the  lessor  might  sell,  this  will  not  be  oonstmed  as  an 
lute  option  of  purchase  within  one  year,  but  that  the  leasee  must 
his  election  in  ten  days  after  receiving  notice  of  an  offer  by  a  third  par^ 
to  purchase,  and  if  he  did  not  then  electa  the  lessor  was  at  liberliy  ie 
sell,  although  such  offiar  was  made  within  the  year.    Id. 

m 

LARCENY. 

Presumption  of  Guilt  prom  Possession  of  Stolen  Property  by  ^^^furf^ 
and  his  failure  to  explain  when  called  upon  to  do  so,  depends  iipoB 
whether  such  possession  was  recent  or  remote;  if  too  remote,  he  is  nol 
bound  to  explain  at  all,  as  where  the  property  stolen  was  a  cow,  and  wis 
found  in  possession  of  the  accused  two  years  after  the  thefts  MiUloek  v. 
Slate,  451. 

LEGACIES. 

1.  When  not  Chargeable  against  Resibuart  Devisee.  —  Geoaal 
language  in  a  will  giving  legacies,  followed  by  the  usual  residnaiy 
clause,  is  not  alone  sufficient  to  charge  the  legacies  on  the  realty,  baft 
such  language  will  justify  such  charge  if  it  is  made  to  appear  by  extrin- 
sic circumstances  —  such  as  may,  under  the  rules  of  law,  be  resorted  to 
to  aid  in  the  interpretation  of  written  instruments  —  that  it  was  the 
testator's  intention  that  the  legacies  should  be  charged  on  the  land. 
Brill  V.  Wright,  717. 

S.  Intent  to  Charge  Legacies  upon  the  Realty  cannot  re  Interred  from 
the  fact  that,  after  the  usual  introductory  clause,  the  will  proceeds  as  fol* 
lows:  '*  First,  after  all  my  lawful  debts  are  paid  and  discharged,  I  give 
and  bequeath  to  J.  S.  the  sum  of  two  thousand  dollars.    Secondly,  I 
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give  and  bequeath  all  the  rest  and  residne  of  my  real  and  personal  estate 
toJ.  C."    Id, 
%B  Bdbdeb  of  Esttablishino  that  a  Leoact  is  to  bb  Charged  AOAnm  thi 
Rbal  Estatb  rests  npon  the  legatee  who  is  seeking  to  have  vach  charge 
impoeed.    Id, 

LEGISLATIVE  POWER. 
See  Constitutional  Law,  1,  % 

LEVY. 
See  Attachment,  15,  18. 

LIBEL  AND  SLANDER. 

|»  LmL.  —  Pbinoiplb  Which  Allows  Proof  of  Provocation  in  MmoA- 
noN  OF  Damages  is  Inapplicable,  where  it  is  sought  to  prove,  in 
mitigAtion  of  damages  in  an  action  for  libel,  that  the  alleged  libelous 
pablication  was  induced  by  the  hasty  promptings  of  passion,  caused  by 
A  previous  provoking  publication  at  the  instance  of  the  plaintiff,  in  itself 
irrelevant  to  the  issue  in  the  action,  if  there  had  been  time  and  oppor- 
tunity for  hot  blood  to  cool.  And  the  answer  in  such  case,  alleging  that 
tlie  publication  which  induced  the  libel  in  question  was  made  the  day 
before  the  latter  publication,  but  not  stating  when  it  came  to  the  knowl- 
edge of  the  defondanty  may  be  properly  stricken  out.  Quinby  v.  Alhrne' 
mta  TribuiM  Company,  693. 

&  Slahdxb.  —  Timb  of  thb  Commission  of  the  Alleged  Offense  must  bi 
Shown  by  prosecution;  failure  to  do  so  is  fatal  to  a  conviction.    SUdUd 

Mb  Oral  Slander  Ohabgbd  in  Information  as  Uttered  in  Enoltsh  can- 
hot  BB  PbOVRN  to  HAVB    BEEN     UtTERED  IN    GERMAN,    although   SSld 

words  when  interpreted  mean  exactly  the  same  as  the  slanderous  words 
set  forth  in  the  information.    Id, 

LIEN. 
Seo  Banks  and  Banking,  10^  IL 

LIFE  INSURANCE. 
See  Insurance,  10-22. 

LOST  PROPERTY. 
See  Personal  Propehtt,  1-4* 

MAIMING. 

L  When  QuvmoTX  is  for  Court  or  for  Jury.  —  To  deprive  one  of  * 
front  tooth  is  to  maim  him  at  the  common  law,  and  is  within  the 
import  of  the  word  "  member  "  as  used  in  the  Texas  Penal  Code,  and  in 
common  acceptation,  and  the  court  may  assume,  without  submitting  the 
question  to  the  jury,  that  a  front  tooth  is  a  *'  niembur  "  of  the  body,  but 
the  question  whether  a  '*  comer  tooth  "  is  a  *'  front  tooth  "  may  beoome 
A  question  of  fact  to  be  found  by  the  jury.     Hiyh  v.  SuUe,  488. 

%  The  Intention  to  Commit  an  Offense  is  Presuiced  whenever  thi 
Means  Used  is  Suoh  as  would  ordinarily  result  in  the  oommission  el 
Am.  St.  Rsr.,  Vol.  VIU. —62 
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the  forbidden  act:  Texas  Penal  Code,  art.  50;  and  this  ^plte  to  a 
oaae  of  maiming,  to  the  exclusion  of  a  claim  that  deooaaed  did  not  !»- 
tend  to  "  maim  "  defendant,  and  that  therefore  the  act  was  not  *' will- 
folly  and  maliciously  "  done,  which  latter  is  an  eaaential  elemeot  off  the 
offense  of  maiming  under  the  Texas  Penal  Code,  article  BffJ.    liL 

IL  QUSBTION  FOB  THX  JURT  —  iNSTBUCTriONS. —  In  OrDKB  TO  MaKB  KlUJSe 
JUSTIFIABLB  IN  CaSES  OF  MaIMINO,  THBBB  MUSTT  BB  A  *'  yLVBmMMTMWm 

WITH  ViOLBNOB  '*  at  the  time  of  the  homicide,  though  the  offense  itadf 
may  have  been  completed  before  the  killing:  Texas  Penal  Code,  ar^ 
670,  snbd.  6.  And  where  the  blow  struck  by  the  deceased,  defead- 
ant's  injury,  his  fall,  subsequent  recovery,  and  firing  of  a  pistol,  all 
appear  to  have  been  instantaneous  acts,  it  is  for  the  jury  to  determias 
whether  there  was  any  cessation  of  active  hostilities  and  violenoSv  aad^ 
is  error  to  refuse  instructions  relating  thereto.    Id, 

MALICIOUS  PROSBCUnON. 

!•  Ora  Who  BiAUGfousLT  akd  withoitt  Pbobablb  Cause  Puts  isv» 
OpBBATioiff  the  machinery  of  judicial  proceedings  which  results  in  the 
arrest  and  trial  of  the  accused,  thereby  incurs  liability  from  wliieK 
when  sued  for  malicious  prosecution,  he  is  not  relieved  by  the  faet 
{he  subsequent  proceedings  in  the  prosecution  so  begun,  and  in  a 
having  jurisdiction  of  the  subject-matter,  were  so  irregular  that  had  a 
oonviction  resulted  the  judgment  would  have  been  a  nullity.  Wwnd  ▼. 
StOtn',  606. 

t.  Ih  Suit  fob  Malicious  Pbosbcution,  thi  Fact  that  the  eonrt  beta* 
which  the  proceedings  in  the  prosecution  sued  for  were  had  had  no 
Jurisdiction  to  try  the  cause  is  not  sufficient  ground  for  excluding  tlM 
transcript  of  the  prosecution  proceedings,  when  offered  in  evidence  far 
the  purpose  of  showing  the  affidavit^  the  criminal  information 
thereon,  and  the  verdict  of  the  jury  in,  the  case.    Id. 

MANDAMUa 

L  Led  to  Cohfbl   Cokstitutional   Exbcutivb  Officebs  to 

Duties  required  of  them  by  law.    State  ex  reL  PaUon  v.  Ilcuston,  532L 

ti  Public  OmcEBS  Chabged  wirn  Specific  Ministebial  Duties  n?  Ei.ho- 
TION  Mattebs  may  be  compelled  by  mandamiu  to  perform  such  dntiea. 
Id. 

IL  Reoistrab  Required  bt  Law  to  Appoint  ComuAsioNERs  Ten  Dats 
BEFORE  Election,  and  to  publish  them  six  days  before  the  election,  who 
has  violated  his  legal  duty  in  the  selection  of  such  commissioners,  may 
be  compelled  by  mamlamtis  to  undo  or  to  correct  what  he  has  done. 
The  object  of  the  law  requiring  him  to  act  a  certain  time  before  the  elee- 
tion  is  to  afford  an  opportunity  to  correct  any  violation  of  his  dn^ 
which  he  may  commit.     Id. 

4i   SUPERVISORV  JURLiDFCnON  OF  SUPREME  CoURT  IS  DlOTdCT  FROM  ITS  A^ 

PELLATK  JuRisDiGTiON,  and  questioDS  determinable  by  it  in  the  exi 
of  the  latter  only  cannot  be  considered  by  it  in  a  proceeding  ia^ 
the  exercise  of  the  former  jurisdiction.    Id. 

MANSLAUGHTER. 
See  UoMiciDi^  1,  6^  7,  9. 
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MABSHALINa  ASSEia 
See  Eqvitt,  6-8. 

MASTER  AND  SEBVAIIT. 

I.  ICimE  n  LiABU  won,  Damagb  Oooajsionbd  bt  hd  Sxrvabtb  in  tlie«iir> 
ciae  of  the  fanotions  in  wbioh  they  are  employed.  And  the  tendency  d 
modem  jnriflpnidenoe  is  to  hold  him  liable,  not  only  for  the  negligenoe^ 
bnt  abo  for  the  torts  of  his  servants,  when  done  within  the  scope  of  their 
employment.    Williams  v.  Pullman  Palace  Car  Co,,  612. 

S.  Rativication  cannot  bs  Intebbbd  fbom  Acts  Whkjb  mat  bb  RBADniT" 
BzPLAiNBD  without  involving  any  intention  to  ratify.  A  company  cannot^ 
therefore,  be  held  to  have  ratified  an  assault  and  battery  committed  by  iti 
■ervant,  by  retaining  him  in  its  service,  where  it  believed  his  aooount  of 
the  affiur,  and  thought  it  jnst  to  maintam  the  tiatua  qtio  until  a  judicial 
determination  of  the  matter  had  been  had.  Nor  is  ^e  case  a&oted  by 
the  fact  that  the -servant  was  criminally  convicted  of  assault  and  bat* 
iery,  where  he  was  not  permitted  to  testify  in  his  own  defense,  and  h# 
might  have  been  so  convicted  on  evidence  falling  far  short  of  the  outrage 
eharged.    Id, 

IL  OXNBBAL  DOOTBIMB   THAT  MA8TBB  IS  HOT  LlABLB  FOB  InJUBIBS  CttUSed 

by  the  negligence  of  a  fellow-servant  engaged  in  the  same  common  em-^ 
ployment  is  now  regarded  as  settled  law.  The  reason  commonly  aa» 
signed  for  this  exemption  is,  that  by  his  contract  of  employment^  th# 
servant  assumes  the  risks  incident  to  it,  and  that  both  he  and  his  master 
had  them  in  contemplation  in  fixing  the  compensation.  Anderaon  T» 
BenneU,  811. 

4.  Latbb  Cubbbnt  ob  Judicial  Decision,  as  Well  as  LEOiaLATiVB  Aonov» 
indicates  a  marked  departure  from  the  general  rule,  that  all  servanta 
employed  by  the  same  master,  and  working  under  the  same  control 
and  in  a  common  employment^  are  fellow-servants,  and  a  disposition  ia 
manifested  to  so  limit  and  restrict  the  rule  as  shall  make  the  master 
answerable  for  his  just  share  of  responsibility  to  his  servant  for  injuries 
sustained  in  his  employment.    Id, 

••  Mabked  Chanob  is  Taking  Place  vbom  Old  Bulb  ob  Law  as  to  ser> 
vants  clothed  with  partial  authority  only,  such  as  a  foreman  or  upper 
servant,  upon  the  principle  that  when  a  master  delegates  any  du^ 
which  he  owes  to  his  servants,  he  is  liable  for  its  proper  perfonn- 
ance.     Id, 

••  Conclusion  to  be  Deduced  vbom  Lateb  Authobiises  is,  that  Mastbb 
18  Cuaboeablb  for  any  act  of  negligence  in  so  far  as  the  servant  is 
charged  with  the  performance  of  the  master's  duty  to  liia  servants,  such 
as  the  selection  of  competent  servants,  the  furnishing  of  suitable  tools 
and  instrumentalities,  the  providing  of  a  reasonably  safe  place  in  which 
to  work,  and  the  observance  of  such  care  as  will  not  expose  the  servant 
to  hazards  and  perils,  which  may  be  guarded  against  by  proper  dili- 
gence, etc;  and  to  the  extent  of  the  discharge  of  these  duties  which  the 
master  owes  to  his  servants  by  the  middle-man  or  vice-principal,  the  latter 
stands  in  the  place  of  the  master.     Id. 

y«  Master  Owes  Duty  to  Evebt  Servant  to  Provide  a  reasonably  safe 
place  at  which  to  work,  consistently  with  the  nature  of  the  under- 
taking, and  although  he  is  not  an  insurer,  he  is  bound  on  the  same  prin* 
eiple  by  the  law  to  exercise  due  and  proper  care  in  this  regard  as  he  is 
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in  hiring  competent  servants,  or  in  sapplying  reaaoDaUy  aafe 
or  other  appliances  for  the  use  of  his  servants.  This  is  regarded  sa  a 
personal  or  absolute  obligation,  and  if  it  is  intmsted  to  a  Bervant,  sack 
servant  is  the  representative  of  the  master,  and  any  negligenoo  on  In 
part  is  the  negligence  of  the  master.    Id. 

8.  Master's  Obligation  not  to  Exfosb  Servant  to  Perils  wbidi  \ff 
proper  diligence  may  be  guarded  against  beoomes  more  important^  sal 
the  degree  of  diligence  and  care  to  be  exercised  in  its  perfomHaBee  Ihs 
greater,  in  proportion  to  the  dangers  which  may  be  encountered,    /d. 

f .  Where  Master  was  not  Personally  Present  and  did  xot  PROfVcir 
gate  or  establish  any  suitable  or  needful  rules  and  regulations  for  the 
safe  and  proper  conduct  of  the  work,  and  the  direct  management  cr 
execution  of  the  work  during  his  term  was  placed  in  chaq^  of  «  snper- 
intendent  or  foreman,  there  necessarily  devolved  upon  him  the  dnties  ia 
this  particular  which  the  master  owed  to  his  servants.  As  «  come 
quence,  it  became  the  duty  of  such  foreman  to  provide  for  the  safety  ef 
tiie  servants  under  his  control  and  subject  to  his  commands,  by  the  ex- 
ercise of  such  care  in  the  management  and  conduct  of  the  undertaking 
intrusted  to  him  as  would  render  reasonably  safe  the  place  at  whidi  Iks 
employees  must  apply  the  machinery  and  do  their  work;  failing  in 
his  negligence  should  be  deemed  the  negligence  of  the  master,     id. 

lit  Kbglioenoe. — Railroad  Compant  is  not  liable  if  servant  in 

injury  to  another  is  not  acting  within  the  scope  of  his  employmesit;  bet 
master  is  responsible,  where  servant  acts  within  the  general  scope  sf 
his  employment,  for  acts  done  while  engaged  in  his  master's  bnsKoes^ 
with  a  view  to  the  furtherance  of  that  business,  by  which  injnry  ■ 
caused  to  another,  whether  negligently  or  wantonly  committed.  CAfayi 
cfc.  R*y  Co,  V.  Weai,  380. 

11.  Nbouoence.  —It  is  the  Dutt  ov  an  'Eaauonra,  who  eontianes  in  the 
service  after  the  discovery  of  defects  in  the  machinery  in  use  *^*t»i*i**^ 
with  the  service  affecting  his  safety,  and  which  render  his  employnenl 
more  than  ordinarily  dangerous,  to  inform  tbe  employer,  and  if  the  lat- 
ter promises  to  repair  in  a  reasonable  time,  the  former  will  not  be  held 
to  have  waived  the  defects  or  assumed  the  risks  until  a  reasonable  time 
has  elapsed  after  the  promise.  Ou\ff  CoUtrodOf  and  Sania  Fe  RaUwmg  Oa. 
V.  Dtmndly,  608. 

IS.  To  Consttfutb  Assumption  or  Risks  bt Servant,  itinnntnrrrsssiiTj 
enough  that  he  knew,  or  ought  to  have  known,  the  actual  character  and 
condition  of  the  defective  instrumentalities  furnished  for  his  use;  bsl 
he  must  also  have  understood,  or,  by  the  exercise  of  ordinary  obaem^ 
tion,  ought  to  have  understood,  the  risks  to  which  he  is  exposed  by  their 
use.     Polsetriv.  Smitli,  G31. 

IlL  Fellow-servants,  Who  are — A  Ckaotov  Master  is  Ebssntial  to  nn 
Relation  of  Fkllow-servants.  —  If,  therefore,  the  servant  of  one  rail- 
road company  is  injured  by  the  negligence  of  those  of  another,  be  is 
entitled  to  recover  of  the  latter,  though  both  companies  were  entitled 
to  use,  and  were  using,  the  track  and  premises  at  which  he  was  workiog 
when  injured.    Sullivan  v.  Tioga  Raikoajf  CompoLny^  793. 

14.  A  Superintendent  upon  Whom  is  Devolved  the  whole  mansgemat 
and  control  of  work,  and  who  is  authorised  to  employ  and  dischaigs 
workmen,  to  regulate  and  direct  the  manner  of  their  work,  to  prorids 
the  means  and  appliances  necessary  for  its  prosecntion,  and  to  detsr 
mine  the  time  and  place  of  its  employment^  may  be  regpgded  as 
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in  the  place  of  his  master,  and  while  in  the  discharge  of  his  daties  as 
80ch  superintendent  he  is  not  deemed  a  fellow-servant  with  the  other 
employees  of  his  master  who  are  under  his  control.     Husaey  v,  Cogeff 
787. 
lA.  Jl  Superintendent  or  Vicb-pbinoipal  must  be  Regarded  as  a  Fel- 
row-SERVANT  with  other  employees  of  his  master  who  are  under  his 
charge  and  control,  when  he  is  not  discharging  the  duties  of    super- 
intendent  or    vice-principal,  but   is  engaged  in   the   performance  of 
duties  which  properly  belong   to   an    ordinary  servant  or   employee. 
Sence,  where  a  servant  was  injured  from  the  negligence  of  his  super- 
intendent  in   directing    operations   respecting    the    uncovering   of   a 
batchway,  it  was  held  that  the  defendant  could  not  recover  of  the 
master  for  the  injuries  suffered,  because  the  superintendent  was  not  at 
the  time  acting  as  such,  but  was  rather  discharging  the  duties  of  a 
fellow-servant.   IcL 

See  Railboad  Companis8»  30-38. 

MORTGAGES. 

1.  Lien  or  Chattel  Mortgage  is  Dtvested  bt  Absoluts  TkndBb,  kept 

good,  of  the  amount  due  on  the  mortgage  note.     Knox  v.  WUUams,  220. 

2.  Holder  of  Mortgage  Given  for  Precedent  Debt  is  a  purchaser  for 

value.     Hanold  v.  Kaya,  835. 

8.  Name  of  Mortgagee. — Instruicbnt  in  Form  of  Mortgagee,  Com- 
plete IN  Every  Particular  except  that  the  name  of  the  mort- 
gagee is  left  blank,  cannot  be  given  validity  by  the  insertion  of  the 
name  of  a  mortgagee  by  an  agent  to  whom  the  mortgagor  delivered  the 
instrument^  with  authority  to  fill  the  blank  and  procure  money  from 
any  person  who  would  advance  it  upon  the  instrument  as  security. 
SUrUy  V.  Burch^  273. 

4.  Note  and  Acgobipanttng  Mobtoaob  are  Void  fob  Want  of  legal  deliv- 
ery, where  the  person  named  as  payee  in  the  former  and  as  mortgagee 
in  the  latter  never  had  any  knowledge  of  or  interest  in  the  transaction^ 
and  the  papers  were  not  delivered  to  him,  but  to  another.     Id, 

0k  Where  Evidence  Discloses  Fact  that  there  was  Such  Person  as  That 
Named  as  mortgagee  in  the  mortgage,  but  that  he  had  no  interest  in 
the  transaction,  and  disclaimed  any  knowledge  of  or  connection  with 
it,  in  such  case  the  payee  of  the  note  and  mortgage  is  to  be  deemed  fic- 
titious.   Id, 

flL  Court  of  Equttt  will  not  Deobeb  Fobbclosxtbb  of  Mobtoage  Void 
IN  Law  because  of  the  want  of  the  name  of  a  proper  mortgagee,  al- 
though all  the  acts  of  the  plaintiff  in  the  transaction  may  have  been  in 
good  faith.     Id, 

7.  Improvements  bt  Pubchaseb  afteb  Fobeclosurb  of  Senior  Mortgage 
—  Action  bt  Junior  Mortgagee — Value  of  Rents  and  Profits. — 
Purchaser  in  good  faith  of  real  estate  at  judicial  sale,  after  foreclosure 
of  senior  mortgage,  is  entitled  to  credit  for  improvements  as  against 
junior  mortgagees,  although  the  latter  were  not  parties  to  the  foreclosure 
suit.  And  in  an  action  to  compel  such  purchaser  to  redeem  a  junior 
mortgage,  or  for  a  sale  of  the  land,  he  is  not  chargeable  with  the  value 
of  rents  and  profits  while  in  possession.     HigginboUom  v.  Benaon^  211. 

IL   FOBECLOSUBX.  —  OWNEB  OF  EqUITT  OF   REDEMPTION  IS  AN   InDISPXNEA- 

BLB  PAarr  to  a  Suit  for  the  f oredosure  of  a  mortgage,  and  if  the  rail 
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proceeds  without  hia  being  made  a  party,  the  decree  canaot  affect  his 
title.  London  v.  Toumahend,  712. 
9.  FoRECLOsuRB.  — Thx  Title  oy  AN  AssiONES  IN  Bahkruftct  held  bj  him 
in  his  official  capacity  is  not  affected  by  a  foreclosure  to  which  he  b 
made  a  party  defendant,  but  apparently  in  his  x>er8onal  capacity  only, 
and  without  any  statement  in  the  complaint  she  winp^  that  it  was  intended 
to  proceed  against  him  as  the  assignee  in  bankruptcy  of  the  original 
mortgagor.     Id, 

10.   FORBCLOSUBB    OV    MORTOAOB    BT    AdVBRTISBIIBNT,    AITEE     DbaTH    OV 

MoRTOAGBE,  upon  a  notioe  of  sale  purporting  to  be  by  his  anthority, 
is  a  nullity,  and  cannot  be  made  effectual  by  proof  that  the  notioe  was 
in  fact  given  by  another  person,  who  conducted  the  proceeding  in  good 
faith,  and  really  in  hU  own  behalf.    Bcuuman  t.  Kellejf,  661. 

11.  It  IS  Essential  Qualitt  oy  Notiob  that  It  Appear  to  be  given  by 
competent  authority,  and  a  notice  by  a  mere  stranger  can  effect  nothing 
Id 

12.  Mrbb.  PosBBanoN  op  Note,  aitb  Mobtqaob  Oitbk  to  8Ecinui  It,  by  a 
person  other  than  the  payee  (and  mortgagee)  to  whose  order  the  note 
was  payable,  and  the  same  being  unindorsed  by  him,  does  not  oiiew 
ownership  in  such  person.    Id. 

13.  Minnesota  Statute,  Laws  op  1883,  Chapter  112,  Intbrposino  Ldoxa- 
TION  upon  the  right  to  avoid  a  statutory  foreclosure  of  a  mortgagei»  hst 
no  application  to  a  case  where  the  anthority  to  exerdse  the  power  wai 
wholly  wanting,  and  where  the  notioe  and  sale  were  wholly  nnantiier- 
ized,  and  not  merely  irregular  by  reason  of  some  want  of  oonf oronif 
with  the  statate.    Id, 

MUNICIPAL  COBPQRATIONa 

1.  Imposition  bt  Municipal  Ordinanob  op  Gbbkain  Annual  Chabob  pib 
Polb,  as  *'a  consideration  for  the  privilege,**  upon  the  poles  of  a  tal^ 
phone  company  already  established,  and  paying  taxes  on  its  piopettf 
and  a  license  for  carrying  on  its  business,  is  neither  a  tax  nor  a  liceia% 
nor  an  exercise  of  the  taxing  power  in  any  respect.  Nor  can  it  bo  b^ 
held  as  a  police  regulation,  since  it  involves  no  consideration  whatew 
of  public  morals,  health,  or  convenience.  C^  <if  Kem  Oriauu  v.  Onti 
Southern  Telephone  and  Telegraph  Co.,  502. 

%  Municipal  Ordinanoe,  when  a  Contract. — A  municipal  ordinaast 
which  grants  to  a  company  authority  to  construct  and  maintain  ielephoos 
lines  on  the  streets  of  a  city,  without  any  limitation  as  to  time,  and  for  a 
consideration  therein  named,  is,  when  accepted  and  acted  upon  by  the 
grantee  by  complying  with  its  conditions  and  constructing  a  valnafali 
plant,  a  contract  with  the  dty,  which  cannot  thereafter  be  abolished  «r 
altered  in  its  essential  terms  without  the  consent  of  the  grantee.    Id. 

1.  Proviso  in  Municipal  Ordinance  Granting  Franchise  to  Compabt, 
that  its  acts  and  doings  under  the  ordinance  shall  be  subject  to  fatnit 
ordinances  of  the  city,  does  not  convert  the  grant  into  a  mere  revoeaUs 
permit.  It  merely  subjects  such  acts  and  doings  to  municipal  regalia 
tions  not  conflicting  with  the  ordinance  itself.    Id 

4i  DErEcriVE  Sidewalk  —  Contributort  Nbouobhob.  —  Whether  a 
stranger  exercising  ordinary  care  and  prudence  in  passing  along  tts 
sidewalk  of  an  incorporated  village  after  dark  should  have  tamed  haek 
aad  abandoned  his  purpose  upon  ascertaining  that  thare  was  an  appaieil 
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break  in  the  aidewalk,  in  falling  from  which  he  received  injury,  or  shoold 
have  continQed  in  hia  endeavor  to  proceed,  is  a  qneation  for  the  jury, 
under  proper  inatmctiona,  and  when  the  latter  are  given,  the  verdict  will 
not  be  disturbed.     Village  qf  Ponca  v.  Crcaitfordt  144. 

iw  Sidewalk  to  bb  Safb  need  not  be  wide,  very  permanently  bailt,  of 
ooetly  material,  nor  continnona  throaghont  the  length  of  the  street; 
bat  when  bnilt  or  sofifered  to  remain  on  a  part  of  the  street,  its  ends  or 
termini  must  be  so  graduated  to  the  natural  level  of  the  street  aa  to 
permit  pedestrians  to  safely  pass  from  it  without  being  obliged  to 
olimb  down  over  obstructions.    Id, 

0.  Dbvbctivb  Sidbwalks  —  Notice.  —  Sidewalks  in  incorporated  villages 
are  usually  bnilt  by  abutting  property  owners  under  ordinances  or  by- 
laws, and  not  from  the  city's  financoa.  Therefore  no  amount  of  knowl- 
edge on  the  part  of  the  plaintiff  of  the  low  state  of  the  finances  of  the 
village  ia  sufficient  to  charge  him  with  l^gal  notice  of  a  defect  in  the 
sidewalk  by  reaaon  of  which  he  sustained  the  injury  complained  of.    Id, 

T*  NonoB  or  Dbfbot  in  Sidbwalk.  —  After  a  sidewalk  has  been  placed 
in  position,  no  matter  by  whom  or  by  what  authority,  and  the  city 
anthorities  have  notice  of  a  defect  therein,  or  it  haa  been  built  so  long 
that  knowledge  is  presumed,  the  city  is  as  liable  as  though  the  sidewalk 
had  been  built  by  its  express  authority.     Id, 

IL  Oa8  Compant  has  No  Right  to  Indbiikitblt  Kbbp  Lamp-posts  on 
CoBNBR  or  Stbbetb  of  a  city  after  its  contract  to  supply  the  city  with 
gas  haa  expired,  and  it  has  ceased  to  supply  any  gas  thereto.  A  charter 
from  the  state  to  such  company  granting  it  the  right  to  lay  gas  mains 
about  the  streets  of  the  city  does  not  confer  upon  it  authority  to  put 
•  np  and  keep  lamp-posts  upon  the  public  streets  or  corners,  when  the 
community  is  not  actually  benefited  thereby.  New  Orleans  Che  Light 
Company  v.  Hartt  644. 

iL  Onlt  Thosb  Assbbtino  Sdolab  Ck>NrLiOTiNo  Right  can  Contboyzbt  a 
light  granted  by  a  city  to  otber  persons  to  erect  towers  or  supports  to 
carry  wires  for  electric  purposes,  and  to  remove  obstructions  to  such 
crectioQS.    Id. 

IOL  Oxtt  or  New  Oblbans  has  Right,  in  ExBaoisB  or  its  Poucb  Powbb, 
TO  Remove  OBSTBUonoNS  to  the  erection  of  towers  for  electric  lights, 
for  the  public  benefit  and  convenience,  and  may  delegate  that  power.    Id, 

IL  Poucb  Powbb  is  Right  or  State  or  or  State  Functionart  to  Pb»> 
aCRiBE  Regulations  for  the  good  order,  peace,  protection,  comfort,  and 
convenience  of  the  community,  which  do  not  encroach  on  the  like  power 
vested  in  Congress  by  the  federal  constitution.     Id, 

1:2.  Village  of  Arapahoe,  NsBRAaKA,  i3  db  Facto  Corporation,  and  was 
authorized  to  transact  business  from  the  year  1873  to  1879,  where,  upon 
the  facts  stated,  it  appeared  that  in  1873  it  was  organized,  and  continued 
such  organization  down  to  1879,  when  it  was  reorganized,  and  that  offi- 
cers were  elected  each  year,  except  the  year  1877.  Atxtipahoe  Village  v. 
Albee,202. 

MURDER. 
See  HoMiGiDB. 

MUTUAL  BENEFIT  S0CIBT7. 

^dbtkitures  abb  not  Favored  in  Law;  and  if  a  mutual  benefit  assooi** 
tion^  although  its  charter  provides  only  for  giving  notice  of  assessments 
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due  by  posting  thereof,  adopts  and  continnes  for  a  long  time  the 
of  sending  written  notices  by  mail  to  a  oertain  class  of  mambera^  a 
ber  of  that  class  is  justified  in  believing  that  snch  written  notice  will  be 
sent  to  him,  and  in  acting  upon  snch  belief;  and  if  his  faUnxe  to  pay  an 
MMssment  is  solely  due  to  want  of  snch  notice,  and  he  ofiers  to  pay  the 
same  as  soon  as  he  obtains  information  thereof,  the  associatimi  will  be 
estopped  from  claiming  the  forfeitare  of  his  membership,  and  denying 
his  right  to  reooTcr  because  of  snch  supposed  forfeitare,  Ountker  t. 
New  Oriea$u  e(&  ilss*ii»  564. 

NEGUGBNCE. 

1.  KBGUGBNcn  18  DT  LAW  A  Bblativs  Tmbm,  and  implies  the  non-observanee 
of  or  omission  to  perform  a  duty  which  is  prescribed  by  law,  or  it  arises 
from  the  situation  of  the  parties  and  circumstances  snrronnding  the 
transaction.     KeUy  ▼.  Michigan  Central  R,  R.  Co^  876. 

t.  KiGLiOENOB  IS  Rblauvs  Tbbm,  and  its  application  depends  on  the  aitna- 
tion  of  the  parties,  and  the  degree  of  care  and  vigilance  which  the  cir- 
cumstanoes  usually  impose.    Haye  v.  CkUneeviUe  Street  RaSboa^  dx,  6C4. 

IL  In  Detkbiokino  whether  It  is  Act  oy  Neouobnob  to  go  upon  a  street- 
car track,  the  frequency  of  the  passage  of  cars,  their  usual  rate  of  speed, 
whether  many  people  are  accustomed  to  cross  at  the  particular  plaoe, 
whether  there  is  a  duty  imposed  by  law  upon  the  drivers  to  Iraep  a 
lookout,  and  give  warning  of  approaching  danger,  and  the  like  circoa- 
stances,  may  be  taken  into  consideration.    Id, 

4i  Where  Gitt  Ordinanoe  under  Whioh  Street-car  Railway  Gqoi- 
PANT  IS  Incorporated,  Makes  It  the  Duty  of  the  ear-diiw  ie 
keep  a  vigilant  lookout  for  all  persons  approaching  the  tzaek,  and  to 
stop  the  car  on  the  first  appearance  of  danger,  a  failure  to  perform  tiua 
duty  is  of  itself  an  act  of  negligence.     Id, 

Ik  Term  "Gross  Negligence"  Includes  All  Lesser  Deorbbs  of  negli- 
gence, and  when  the  plaintiff's  petition  charges  that  an  aot  was  done 
through  gross  negligence,  this  does  not  preclude  evidence  entitUng  him 
to  recover  for  a  lesser  degree.     Id. 

t.  Although  Negligence  of  Person  Injured  bt  Another  mat  Con- 
tribittb  to  the  injury,  yet  if  the  person  inflicting  it  disoovers  the  penl 
of  the  other  in  time,  by  the  reasonable  exercise  of  the  means  at  hand,  to 
prevent  the  injury,  the  law  considers  the  failure  to  use  such  means  as 
the  proximate  cause  of  the  injury,  and  will  permit  a  jreoovery,  notwith- 
standing the  injured  party  was  guilty  of  contributory  negUgenoe.    Id. 

7«  Owner  of  Real  Propertt  is  Entitled  to  its  Bxclusitb  Usb 
and  enjoyment,  and  is  not  liable  to  others  for  injuries  oocaaioned  by 
its  unsafe  condition,  when  the  person  sustaining  the  injury  ¥ras  not 
at  or  near  the  place  of  danger  by  lawful  right,  and  when  the  owner  has 
neither  expressly  nor  impliedly  invited  him  there,  nor  allured  him  by  at- 
tractions or  inducements  exhibited  or  held  out  in  some  way  calculated  to 
lead  him  into  danger,  without  giving  notice  of  the  peril  to  be  avoided. 
OaiveiUm  Oil  Co,  v.  Morton,  611. 

IL  Damages  are  not  Recoverable  by  a  Trespasser  or  mere  lioenioe  who  is 
injured  by  any  dangerous  machine  or  contrivance  on  the  land  or  preni* 
ises  of  another,  unless  the  contrivance  is  such  as  the  owner  may  nol 
lawfully  erect  or  use,  or  when  the  injury  is  inflicted  willfolly,  waatosdy. 
or  through  the  gross  negligence  of  the  owner  or  ooonpier  of 
id. 
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il  Omb  Who  Sntxrs  thb  Premises  oy  Another  or  ma  Own  VoLmov, 
on  his  own  exclusively  personal  business,  not  being  an  employee^ 
or  invited  by  the  owner  of  the  premises  or  those  in  charge,  is  not 
entitled  to  recover  damages  for  injuries  inflicted  by  machinery  in  opera* 
tion  on  the  premises,  while  he  was  passing  through  a  place  where  em« 
ployees  usnally  go,  and  in  which  only  mechanical  operations  are  usually 
perjformed,  by  means  of  appliances  not  dangerous  from  their  location  and 
use  to  persons  familiar  witii  the  locality.     Id. 

IOl  Owneb  oe  Pbopebtt  Who  has  been  Aooustoued  to  Allow  OrHsita 
a  pernussive  use  of  it,  such  as  tends  to  produce  confident  belief  that 
the  use  will  not  be  objected  to»  and  therefore  to  act  on  the  belief  accord- 
ingly, must  be  held  to  exercise  his  rights  in  view  of  the  circumstances, 
so  as  not  to  nuslead  others  to  their  injury  without  a  proper  warning 
of  his  intention  to  recall  the  permissioiL  Houston  etc  K'y  Co,  v.  Boozer^ 
615. 

11.   DXOREB  OY  CaBB  ReQUIBSD  IN  ObDEB  TO  AVOID  LlABILITT  POR  NeQU- 

OBNOB  must  be  proportioned  to  the  nature  of  the  act  performed,  the 
place  where  performed,  and  the  extent  of  danger  and  injury  likely  to 
result  from  a  failure  to  use  due  care  in  avoidance  of  injury  to  others.   Id, 

12.  It  CANNOT  BE  Held  that  the  Same  Degbeb  of  Cars  should  be  Ex- 
acted of  a  child  in  crossing  a  railroad  track  as  must  be  of  an  adult,  in 
order  to  avoid  the  imputation  of  contributory  negligence.  Whether  the 
child  used  such  care  in  attempting  to  cross  the  track,  and  in  ascertaining 
tbo  danger  that  attended  his  act,  as  would  be  incumbent  on  one  of  his 
age,  is  a  question  for  the  jury.     Id. 

18.  Bulb  is  not  Univebsal  that  Defendant  is  Excused  from  Liabil- 
ITT  merely  because  the  plaintiff,  knowing  of  the  danger  caused  by 
the  defendant's  negligence,  voluntarily  incurs  it.  If  the  defendant 
has  so  acted  as  to  induce  the  plaintiff,  acting  with  reasonable  prudence, 
to  incur  the  danger,  or  if,  by  the  defendant's  negligence,  the  plaintiff 
is  placed  in  a  situation  of  peril,  to  escape  which  he  voluntarily  incurs 
another  danger,  the  defendant  is  liable,  although  the  plaintiff  may 
not  in  the  emergency  have  pursued  the  course  which  ordinary  prudence 
would  have  dictated.    Harris  v.  Tofionship  of  Clinton^  842. 

14  Emeboencies  mat  Sometimes  be  Given  in  Bvidence,  and  will  justify 
what  would  otherwise  be  an  indefensible  act;  such,  fur  instance,  as  that 
of  an  engmeer  standing  at  his  post  in  the  endeavor  to  save  the  lives  of 
the  passengers  or  others  when  a  collision  is  imminent^  or  of  a  person 
rushing  in  front  of  an  engine  to  save  the  life  of  a  child,  or  placing  him- 
self in  a  position  of  danger  to  save  the  life  of  another.  But  evidence  of 
the  ill  health  of  the  plaintiff's  wife^  and  his  anxiety  to  reach  home,  is 
properly  excluded.    Id. 

lA.  Refusing  to  Submit  to  Subgioal  Operation.  —  Where  death  has 
been  occasioned  by  negligence,  the  administrator  of  the  decedent  can- 
not be  precluded  from  recovering,  as  a  matter  of  law,  because  he 
rejected  the  advice  of  his  physician,  and  refused  to  submit  his  limb 
to  amputation,  when  it  appears  that  the  question  of  whether  the  death 
was  due  to  the  rejection  of  such  advice  was  properly  submitted  to  the 
jury,  and  answered  by  their  verdict  in  favor  of  the  plaintiff.  Sullivan 
V.  Tioga  IVy  Co.,  793. 

10.  Absbnob  of  Contbibutobt  Neglioenob  is  not  Necessabt  to  bi 
Shown  beyond  cavil  or  question.  If  the  circumstances  are  such  that  rea- 
Moable  minds  might  draw  different  conclusions  respectiniK  the  plain- 
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faulty  he  is  entitled  to  go  to  the  jnry  upon  the  hctB,  the  Jadge  taUiif 
the  case  irom  the  jury  only  'when  it  is  susceptible  of  bat  one  just  opiniaa. 
Mynning  v.  Detroit  etc,  i?.  R.  Co,,  80i. 

17.  Negugencs  in  ATTEMFTnvo  TO  Board  a  Movino  Traih.  — One  vhe^ 
in  the  full  possession  of  his  faculties,  and  with  nothing  to  distorb  his  judg- 
ment, attempts  to  board  a  train  then  moving  at  from  four  to  six  miles  aa 
hour,  will  be  adjudged,  as  a  matter  of  law«  guilty  of  such  want  of  ordinary 
care  as  will  preclude  a  recovery  for  injuries  by  him  sustained,  altfaoogh 
the  conductor  of  the  train  told  him  "  to  jump  on  if  he  was  going."  Emm- 
Ur  V.  Cooperstown  and  Susquehanna  Valley  R,  JL  Co.,  75Z 

18.  Pleading. — Allegation  or  Negugencb,  as  applied  to  the  comdaet 
of  a  party,  is  not  a  mere  condosion  of  law,  but  a  statement  of  an  ulti- 
mate fact  properly  pleadable.     Eolseth  y.  Smith,  637. 

19.  Ck>iffFLAiNT  nr  AcmoH  tor  Damages  tob  Psbsonal  Isjubjes,  which 
alleges  yarious  things  the  defendant  negligently  and  carelessly  did,  or 
omitted  to  do^  and  causing  the  injuries  complained  o(  is  not  demorrable 
as  not  stating  a  cause  of  action,  unless  the  particular  acts  or  omissions 
complained  of  are  such  thai  they  could  not  be  negligent  under  any  pos- 
sible state  of  facts  or  circumstances  provable  under  the  allegations  of  the 
oomplaint.    Id, 

to.  Ck>NTRiBnT0BT  Kboligsncb  is  Pubxlt  Mattbb  or  DirENSE,  which 
the  plaintiff  is  not  bound  to  negative  in  his  com^aintb    Id, 

ML  Ck>NTBiBUT0BT  Neougenoe. — Ck>usT  CANNOT  Sat,  AS  Matteb  or 
Law,  that  it  appears  from  the  allegations  of  the  complaint  that  the  plain- 
tiff  was  guilty  of  contributory  negligence,  or  had  voluntarily  assumed  all 
the  risk)  which  concurred  in  causing  his  injury,  unleas  these  allegations 
so  clearly  show  that  fact  that  there  could  be  no  reasonable  ground  for 
different  minds  arriving  at  different  conclusions  upon  the  questum, 
wider  any  possible  evidence  admissible  under  the  pleading.  Id, 
See  HiOHWATSy  1-3;  Master  and  Skbtamt,  3-11. 

NEGOXIABLB  INSTRUMENTS. 

1.  PboiossobtNotb,  What  is  not — ConTSAara,— iNsnuTKENT  in  Wrriso^ 
WHEBEBT  One  Pabtt  Agbees  to  pay  a  certain  sum  of  money  on  or 
before  a  given  date  to  another  party,  upon  the  completion  by  the  latter 
of  certain  work  agreed  to  be  performed  for  the  former,  is  not  a  promis- 
sory note,  and  no  recovery  can  be  had  upon  the  instrument  without 
proof  of  performance  of  the  work  named  therein.    Oiandlery,  Cai^,  814. 

8.  Filling  Blank  in  the  lower  margin  of  a  note,  Tiaming  a  date  for  its 
maturity,  does  not  make  the  note  payable  on  such  date,  but  it  remainj 
payable  on  the  date  named  in  the  body  of  the  note.   Fiak  v.  McNeal,  162. 

8.  Statute  of  Limitations  is  a  good  defense  to  an  action  on  a  pronussocy 
note  instituted  more  than  five  years  after  its  maturity  as  shown  by  the 
date  named  in  the  body  of  the  note,  but  less  than  five  years  after  ma- 
turity as  ahown  by  the  date  named  in  the  margin  of  the  note.     Id, 

i.  Dischakqe  of  Pre-Existing  Debt  is  as  Good  Consideration  for  the 
trauafer  of  a  negotiable  instrument  as  the  payment  of  money,  or  the 
delivery  of  any  other  species  of  property.     Hanold  r,  Kays^  835. 

NEW  TRIAL. 

AonoN  OP  Trial  Court  in  StrrriNG  Aside  Vkbdiot  not  supported  by  a 
clear  preponderance  of  evidence,   and  granting  a  new  trials  thiwiM  be 
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■OftaiiMdy  nolfln  the  resalt  is  affected  by  aonie  otiwr  oonddentioii. 
Oabky.  Byn^  698. 

NUISANCES. 

!•  Om  Who  EBion  mjsd  Maintains  a  NuisANcn  is  Liabli  to  Suc- 
CBB8i\B  Actions  for  damages  reralting  from  its  continuance,  and  he 
cannot  release  himself  from  snch  liability  by  a  conveyance  of  the  prem- 
Ises.  Bnt  this  liability  ceases  with  his  death,  and  a  cause  of  action  does 
not  survive  against  his  legal  representatives  for  damages  arising  from  the 
continuance  of  the  nuisance  subsequent  to  his  death.  Slofjgy  v.  Dilioortli, 
966. 

S.  Btxrt  CoNTniUAVcn  of  Nuisanob  ob  Reoubbbnci  of  the  injury  is  an  ad- 
ditional nuisance,  forming  in  itself  the  subject-matter  of  a  new  action. 
Id. 

Mb  Llanutt  or  Hxql — Oh  Death  oy  Angisiob,  Rioht  of  Possession 
or  Rbaltt  18  nr  Hub  or  devisee  until  the  personal  rcpreseuta- 
thres  assert  their  right  and  take  possession  by  virtue  of  the  statute. 
And  the  heir  or  other  person  succeeding  to  the  possession  can  only  be 
made  liable  after  notice  and  request  to  abate  a  nuisance  existing  on  the 
premises^  nnless,  with  knowledge  of  its  character,  he  has  actively  inter- 
food,  or  ooatribated  to  injuries  resulting  therefrom.    Id, 

See  Damaox8»  ft. 

OFFICE  AND  OFFICEB& 

1.  Dm  JvBB  OrrnsEB,  who  has  been  kept  out  of  his  office  by  the  intrusion  of 
another  person,  may  recover,  in  an  action  on  the  case  against  such  in- 
tmder,  dU  salsry,  lawful  perquisites,  fees,  and  emoluments  which  he 
would  have  received  if  he  had  exercised  the  office,  less  the  necessary 
expenses  of  earning  theuL    Bier  v.  Oorrell,  17. 

f.  Statutb  of  Limitations.  — Officer  db  Jueb,  who  has  been  kept  out  of 
his  office  by  an  intruder,  may  recover,  in  an  action  on  the  case  against 
the  latter,  all  profits  received  from  the  office  within  G.V9  years  prior  to 
the  oommenoement  of  the  action,  but  not  those  received  before  that  time. 
Id. 

OFFICIAL  BONDa 

1.  SuMrriiB  ON  GANNOT  Sbt  UP  Lachbs  OB  Omibsions  of  Otbeb  Offiobb  of 
the  state  as  a  ground  of  discharge  of  their  own  liability;  nor  is  the  in- 
eligibility or  disqualification  of  their  principal  any  defense  to  an  ac- 
tion against  them  on  his  bond.     Stale  v.  PoweU,  522. 

f.  OBRTiriKD  Extracts  from  Books  of  Auditor  of  Pubuo  Accounts  abb 
Admissible  in  evidence  in  an  action  on  the  bond  of  a  defaulting  tax 
collector,  and,  as  public  records  kept  under  the  requirements  of  the  law, 
they  furnish  full  prima  facie  proof.     Id. 

t.  Tax  Collbctob  is  Fropkrlt  Charged  with  Bum  Total  of  Tax  Rolls 
AND  Licenses,  which  he  can  only  offset  by  legal  vouchers  for  legal  pay- 
ments, and  by  a  delinquent  list  in  due  form.  He  is  presumed  to  have 
oollected  all  that  is  on  his  roll  and  his  number  of  licenses.    Id. 

Ik  Tax  Colleotob  and  bis  Sureties  cannot  Claim  CREDrrs  not  En- 
TBBXD  DC  Auditob's  ACCOUNT.  They  are  required  by  law  to  make 
their  settlements  with  the  auditor,  and  to  see  that  any  offsets  to  which 
they  are  entitled  are  entered  on  his  books,  and  if  they  fail  to  do  so^  they 
must  soffer  the  loss.    Id. 
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6.   PATMSNTS  BT  TaX  COLLECTOR  ON  ACOOUIVT  OY  PUdDDIO  YkABS  WXU 

KOT  Rklbass  his  Suretibs  from  liablity  for  moneys  collected  by  hia 
during  the  term  for  which  they  are  bound.  Such  an  applicatico  of  the 
funds  collected  by  him  is  as  much  a  misappropriation  as  if  he  had  used 
them  in  the  payment  of  his  private  debts.  Id. 
6.  Power  of  Attorney  to  Bind  Oonstttuemt  on  "  any  bond  whataoevor  "  is 
an  express  and  special  authority  to  bind  the  oonstitaent  oa  a  particiilar 
bond.  The  term  "special,"  as  used  in  the  code,  does  not  require  a  ape> 
oial  anthority  for  eaoh  particular  act.    Id. 

ORDINANCES. 
See  Muhiozpal  Cobpo&aiiob8»  1-S. 

PAROL  EVIDENCB. 
8m  Bleotions,  10,  13,  lA,  2S^  91. 

PASSENGERS. 
8m  Rahboad  CoMPANna^  I-IS. 

PAYMENT. 

'  1.  Affuoatioh  oy  Patmsnts.  —The  right  of  a  creditor  to  apply  payment 
made  to  him  by  his  debtor  to  one  claim  raider  than  another  is  eon- 
fined  to  cases  of  yoluntary  payments.  Orkant  County  Natkmai  Bemk  ▼. 
Moore,  776. 

t.  Voluntart  Patmxmt,  What  is  not. — Moneya  realised  from  a  fore- 
closure sale  are  not  voluntary  payments,  although  the  mortgage  foreclosed 
was  voluntarily  made.    Id. 

8.  Afplioation  oy  Patxent  Realized  bt  a  Judicial  Sale,  where  the  judg* 
ment  included  several  distinct  demands,  must  be  among  such  demands 
pro  rata,  and  the  creditor  has  no  right  to  elect  to  appropriate  snch  pay* 
mdnt  to  the  satisfaction  of  one  of  such  demands  in  preference  to  another. 
Id. 

i.  Appropriation  of.  —  When  there  is  a  Continuous  Account,  consist- 
ing of  many  items,  if  no  appropriation  of  payments  is  made  by  either 
party,  they  will  be  applied  according  to  the  priority  of  time.  The  item 
of  earliest  date  will  be  discharged,  or  so  far  satisfied  as  the  first  pay- 
ment may  extend,  and  in  this  order  will  every  payment  be  appropri- 
ated.    WilUa  V.  Mclntyre,  574. 

5.  Where  neither  Party  Makes  Appropriation  of  Patments,  until 
the  rights  of  third  persons  holding  under  the  debtor  are  such  as  might 
be  enforced  against  him,  the  creditor  cannot  thereafter  so  appropriate 
payments  as  to  afiect  such  rights,  if,  by  a  different  appropriation,  they 
can  be  protected.    Id. 

i.  Right  of  Debtor  to  have  Payments  Made  on  Account  Appuopriatkd 
to  specific  items  will  be  denied,  when  this  becomes  necessary  for  the  pro- 
tection of  one  having  equities  against  the  debtor,  such  as  would  anthoriM 
against  him  a  decree  for  the  specific  performance  of  a  verbal  gift  of 
land.    Id. 

?•  Usurious  Loan  —  Subsequent  Security — Application  of  Payments.  — 
Where  loan  is  originally  usurious,  the  plea  and  proof  of  usury  applies  to 
every  subsequent  security,  and  when  the  proof  of  usury  is  sufficient,  the 
court  will  apply  all  payments  of  interest  upon  such  loan  as  a  paymanl 
pro  ianto  of  the  principal.     Knox  v.  fViUiams,  220. 
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PERSONAL  INJURIBS. 
See  Dakaojbs,  3;  HiohwatBi  1-6. 

PERSONAL  PROPERTY. 

!•  At  OoMiKni  Law,  Fdidkr  of  Lost  Pbopxrtt  his  Valid  Claim  thouro 
■gaiiiBt  all  the  world  except  the  trae  owner,  and  was  bound  to  hold  it  for 
the  owner,  and  was  liable  for  misdelivery.  This  mle  is  modified  by  the 
proYisions  of  the  Oregon  Code,  sees.  3707-3711.    Sovem  ▼.  Toran,  293. 

S.  Stbiotlt  Speaking,  It  is  only  Moinn'  ob  Goods  Which  hatb  been  Lost 
that  can  be  said  to  be  found.  And  lost  property  is  that  which  the  owner 
has  involuntarily  parted  with,  and  not  property  which  he  has  intention- 
ally concealed  for  safe-keeping  in  the  place  where  found.     Id. 

S.  Monet  or  Ooods,  wuen  Found,  although  Owner  is  Unknown,  Which 
HAS  BEEN  Hidden  in  the  earth  by  him  for  safe-keeping,  is  not  property 
of  which  he  has  involuntarily  parted  with  the  possession,  or  lost  prop- 
perty,  to  which  the  provisions  of  the  Oregon  statute  as  to  lost  property 
(Code,  sees.  8707-371 1 )  are  applicable;  and  in  such  case,  if  the  finder  nnder- 
takes  to  treat  or  deal  with  it  as  lost  property,  his  acts  thereby  will  not 
impair  the  title  of  the  true  owner,  or  defeat  his  right  to  recover  it.    Id, 

4k  Whsu  One  Finds  Monet  Hid  in  the  earth,  and  the  surroundings 
•ridence  that  it  was  intentionally  deposited  in  the  place  found  for  safe- 
keeping, but  the  finder,  not  knowing  to  whom  it  belonged,  and  there 
being  no  marks  on  it^  or  other  indication  by  which  the  owner  could  be 
known,  treats  it  as  subject  to  the  provisions  of  the  statute  as  to  lost 
property,  and  acting  in  good  faith,  pursuant  to  the  statute,  delivers  it  as 
therem  presoribed,  ha  is  not  liable  for  a  oonveraioa  of  the  money.    Id, 

PLEADING  AND  PRACTICE. 

L  In  AH  AonoM  on  Guabantt  CoNTRACTy  where  the  petition  contains  snffi- 
eUat  allegations  of  the  purpose  and  intent  of  the  parties  in  entering 
into  the  contract,  it  should  not  contain  letters  from  the  guarantor  writ- 
ten before  and  after  the  execution  of  the  guaranty.  Such  letters  will  be 
stricken  out  on  motion,  though  admissible  in  evidence  to  show  the  cir- 
onmstances  under  which  the  agreement  was  executed,  as  well  as  to  aid 
in  its  construction.     Coquillard  v.  Hovey,  134. 

%  Tkanscript  on  Appeal.  — ImmateelUi  Mattebs^  as  copy  of  summons, 
and  the  return  thereof,  or  other  pleadings  or  matter  not  relied  upon  and 
not  objected  to,  should  not  be  included  in  the  transcript,  and  where 
unnecessary  matters  are  inserted  therein,  the  costs  of  the  same  will  be 
taxed  to  the  party  at  fanlt,  if  the  proper  motion  is  made.  WinkHer  v. 
Boeder  t  155. 

S.  Whebe  Answer  is  a  Genebal  Denial,  and  the  only  issue  is  the  truth 
of  the  allegations  of  the  petition,  an  offer  by  defendant  to  introduce 
affirmative  proof  on  cross-examination  is  properly  refused.    Id, 

4i  Tkial  Courts  should  not  Instruct  Juries  bt  Reading  to  Them  an 
opinion  of  the  court  in  another  case.  If  they  desire  to  adopt  such  opin- 
ion as  the  law  of  the  case,  they  should  copy  from  it  the  portions  that 
are  applicable,  and  deliver  them  as  their  own  opinion  of  the  law.  Sleuh 
art  V.  HunUr,  267. 

iw  Statute  or  Limitations -^  Amended  Declaration. — Where  separate 
eanses  of  action  are  set  up  in  separate  counts,  and  defendant  pleads 
the  statute  to  the  whole  declaration,  plaintiff  is  entitled  to  recover  if 
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oneof  hia  oaSises  of  aoUon  is  not  wiihin  the  bar;  and  when  Hm  cn^atl 
declaration  oonnts  upon  the  negligence  of  the  engineer,  and  the  amended 
declaration  also  alleges  separatoly  and  in  addition  the  negligenoe  of  the 
flagman,  which  latter,  if  a  new  canse  of  action,  might  hare  oome  within 
the  statutory  bar;  the  defendant  to  avail  himself  of  snch  bar  most  plead 
separately  to  that  portion  of  the  declaration  which  has  reference  to  the 
negligence  of  the  flagman.    PenTuylvania  Co.  v.  Shan,  337. 

t.  AcnON  FOR    Ck>NTlEBSION.  — GbNI&AL  RuLK  El,  THAT  AUTTHUfO  WbICB 

Tknds  to  Ck>NTRoyEBT  directly  the  allegations  in  the  oomplaint  may 
be  shown  under  the  general  deniaL  And  where  the  oomplaint  in  an 
action  for  the  conversion  of  personal  property  simply  alleges  title  in  the 
plaintiff,  witfaimt  stating  how  he  acquired  it^  the  defendant  may  show, 
nnder  a  general  denial,  that  the  sale  nnder  which  the  plaintiff  dains 
title  was  Toid,  so  as  to  pass  no  title,  by  reason  of  frand,  and  his  rasds- 
■on  of  the  sale  and  retaking  of  the  property.    JchM§om  t.  OmoaH  tt0L 

See  Equitt,  9-11. 

FRESUMFTIONa 
8eo  CsDONAL  Law,  16;  ELBonov^  ^ 

PRmCIPALa 
8eo  OomnRACT,  1;  IimionaDn;  1, 4 

FBOMISSORT  NOTBS. 
8ae  Nbgotiable  iMflTEUMBirBi. 

QUO  WARRANTO. 

I>  Qvo  Wabsaitto  Proosedino  against  Ck>BFORATTOif  itself,  for  misiisBr 
or  non-user  of  its  corporate  franchises,  it  is  the  only  necessary  party  de- 
fendant in  the  case.  But  if  judgment  of  ouster  is  rendered,  or  the  cha^ 
ter  vacated  or  set  aside,  the  rights  of  all  parties  against  the  ^'^^^^^diP't 
will  be  protected.  State  ex  reL  AUomey-Oeneral  ▼.  Aiekimm  eie.Jt.iL 
O.,  165. 

RAILROAD  COMPANIES. 

L  PAaaENosBS  abb  kot  RsQiniiBo  to  Know  the  rules  and  regulations  nads 
by  the  directors  of  the  company  for  the  control  of  the  actions  of  its  agents 
and  the  management  of  its  affairs.  Huffcrd  t.  Grand  Bapids  etc.  J?.  JL 
Co.,  859. 

8.  Company  hat  Prescribb  Rule  Rbquibimo  All  Pebsons  before  Takbio 
Passaob  on  its  passenger  trains  to  procure  tickets,  and  to  exhibit  then 
to  the  conductor  at  all  proper  times  to  entitle  them  to  ride,  and  in  de- 
fault thereof  to  pay  an  additional  sum,  when  it  has  furnished  the  neces- 
sary conveniences  and  facilities  to  travelers  for  procuring  tickets.  Poo<i 
V.  Northern  Pacific  i?.  /?.  Co..  289. 

IL   IV  COMPAKT  HAS  FaILED  OR  NEGLECTED  TO  FURKISH  TBATELER  OpPOB- 

TUNmr  to  procure  a  ticket,  and  he  applies  for  passage  or  enters  its  pas* 
seuger  train  without  having  such  ticket^  but  offers  to  pay  the  usual  fars^ 
the  company  cannot  lawfully  reject  or  eject  him.  Id, 
L  Any  Rule  or  Regulation  Wuicu  Company  uas  Rjobt  to  Makb  for 
its  own  convenience,  or  tJie  management  of  the  business,  and  which  the 
public  are  bound  to  obey,  must  be  reasouable,  and  the  company  in  bound 
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to  fnniiBh  all  the  oonyenienoes,  opportonity,  and  means  neeeaaary  to  com* 
ply  with  it.    Unleaa  it  does  this,  the  role  ia  nnreaaonable.    Ai 

5.  BiroTNBKR  Acts  without  thb  Scope  of  his  Authobitt  in  IirvmNQ  ▲ 

Pkbson  to  Ribb  ov  the  Engine,  and  if  injury  is  anffered  by  anch  per- 
son without  further  fault  on  the  part  of  the  engineer  or  other  aervanta  of 
the  company,  it  ia  not  liable.     CJucago  etc.  R'y  Co,  v.  W^tty  380. 

6.  Engineer  must  Use  Reasonable  Cabb  in  Putting  Person  off  Engins; 
•     it  ia  negligent  conduct  in  engineer,  for  which  his  employer  is  anawer- 

able,  to  direct  child  only  aeven  years  old  to  get  off  engine  while  m 
motion,  although  anch  child  was  wrongfully  there.    Id. 

7.  Baogagb-master  has  No  Authobitt  to  Grant  Permission  to  Persons 

to  Ribb  on  the  cars  of  a  railway  train  which  is  in  cHarge  of  another 
person  at  the  time.  The  granting  of  anch  permiaaion  is  not  within  the 
aoope  of  hia  employment,  and  cannot  affect  the  righta  or  obligationa  of 
the  company  by  which  he  is  employed,  especially  where  the  permisaioa 
ia  in  direct  violation  of  ita  mlea  and  regnlationa.  Reaary  ▼.  LouiavUkp 
New  Orleans^  and  Texaa  Railway  Company,  497. 

ft.  Relation  of  Carrier  and  Passenger  does  not  Arisb  between  Rail- 
way Company  and  Child,  who,  without  permiaaion  from  the  peraon  In 
ohaige  of  a  train,  entera  a  car  for  the  purpose  of  taking  a  ride  while  the 
oara  were  being  pulled  back  and  forth  at  a  railway  atation,  with  the 
intention  of  removing  them  from  the  track  on  which  they  had  entered 
the  atation,  and  forming  them  into  a  train  to  be  used  next  day.     id. 

•,  Railway  Company  does  not  Owe  Same  Degree  of  Care  to  Mebb 
Strangers  unlawfully  upon  ita  premiaea  that  it  owea  to  paasengera  con- 
veyed by  it.  To  such  atrangera  it  is  liable  only  for  injuries  resulting 
from  its  negligent  or  tortious  acts.     Id. 

10.  One  Who  in  Panio  Leafs  from  Railway  Car  while  in  Motion,  and 
ia  injured,  cannot  recover  therefor  in  an  action  against  the  company, 
where  auch  panic  arose  from  causes  with  which  it  had  no  connection^ 
and  in  which  ib  had  no  agency.     Id, 

11.  LiABiLnr  of  Company  for  Acts  of  Porter  of  Palacb  Car  Company. 
—  The  porter  of  a  Pullman  palace  car  must  be  regarded  as  the  ser- 
vant of  the  railroad  company  of  whose  train  such  car  is  a. part,  in  all 
matters  pertaining  to  the  safety  of  passengers  whom  it  undertakes  to 
carry  over  its  line,  and  the  company  is  liable  for  injury  received  by  one 
of  its  passengers  at  the  hands  of  such  porter,  where  such  passenger  waa 
not  a  trespasser  upon  the  palace  car  at  the  time  the  injury  was  ^Tifli>^, 
WilUama  v.  Pullman  Palace  Car  Company,  538. 

12.  Company  la  Liable  for  Wanton  and  Malicioub  Assault  on  Pas- 
senger, made  by  one  of  its  servants.     Id, 

13.  Passenger  on  Railway  Train  is  not  Trespasser  on  Palace  C4E 
which  ho  entera  for  the  purpose  of  asking  permission  to  wash  his  hands. 
Id, 

14.  Liability  of  Lessor  of  Railroad  does  not  Prevent  Lessee  from 
Being  also  Liable  for  Njbqligence  of  its  servants  or  agents.  Pemh 
gyhania  Co,  v.  Sloaii,  337. 

1ft.  Right  of  Recovery  for  Defendant's  Negligence  or  Carelessness  is 
Sufficiently  Set  Forth  in  Instruction,  that  "if  the  jury  believe 
from  the  evidence  that  a  flagman  of  the  defendant  improperly  and  inop- 
portunely signaled,"  etc.,  where  it  also  appears  that  the  words  "care- 
lessly "  and  "  negligently  "  were  in  the  declaration,  and  a  preceding 
instruction  had  called  attention  to  the  case  of  one  person  being  put  in 
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peril  by  the  "negligence  and  misoondnct "  of  another,  and  had 
directed  inquiry  as  to  whether  "the  negligence  of  the  defendant "  had 
caused  the  alleged  injury.    Id. 

16.  Flagman  of  Railroad  Comfant  is  Guiltt  of  Nkolioknck  »  Pssiouf- 
ANOB  OF  HIS  Dtttt,  wherc  plaintiff  ia  injnred  in  crossing  a  track  with 
his  team  in  consequence  of  being  signaled  to  come  on  when  a  train,  on- 
seen  by  him  but  which  the  flagman  was  boond  to  observe,  was  moring 
nearer  and  directly  towards  the  team.     Id. 

17.  One  Standing  upon  or  Crossing  Railroad  Track  to  Board  Mofiho 
Train  Which  has  Lift  Station  is  not  in  a  position  that  makes  the 
railroad  company  a  guarantor  of  his  safety,  or  exempts  him  from  the 
obligation  of  using  proper  care  for  his  self-protection,  although  piesnn 
gers  crossing  the  track  at  a  station,  to  board  or  leave  a  train  halted  for 
that  purpose,  are  not  held  to  the  exercise  of  the  same  care  and  vigilanea 
that  are  ordinarily  exacted  from  persona  crossing  railroad  tracks;  bat 
are  authorized  to  assume  that  the  company  will  so  regulate  its  tnins 
that  they  will  be  safe  from  harm  on  the  track  which  they  are  thiu  in- 
vited and  required  to  cross.  Weeit  ^v.  New  OrieamUt  SpaMk  Fori,  mti 
Lake  Railroad  Compan^^  660. 

16L  Attrmpt  to  Board  Movino  Railroad  Train  n  Suoh  GoHTRisinaRT 
KsoLioKNOR  as  will  bar  a  recovery  for  injuries  received  in  maki^ 
such  attempt    Id, 

19.  Onb  Who  Stands  on  Railroad  Track  nr  Full  Visw  of  AiTROAcmiia 
Train,  which  rings  its  bell  and  blows  its  whistle,  without  using  his 
senses  to  guard  against  the  danger  to  which  he  is  exposed,  being  ab- 
sorbed in  an  effoH  to  board  a  moving  train,  is  guilty  of  such  coatriba- 
tory  negligence  as  will  bar  a  recovery.    Id. 

SOl  Adoption  of  New  Affliancbs.  — It  is  not  the  duty  of  a  railroad  eon- 
pany  to  discard  reasonably  safe  machinery,  and  to  adopt  a  new  deviee 
for  the  safety  of  its  employees,  until  by  its  general  and  contiaiied  «n^ 
or  otherwise,  its  superiority  has  been  established.  Ou{ft  Cohnada^  wti 
Santa  Fe  Railway  Chmpany  v.  IToUer,  582. 

tl.  Admissibilitt  or  Evidbncb  as  to  Krw  Applxanois  to  Sbourx  Safbti 
OF  Persons  on  Railroad  Track.— A  boy  while  walking  along  a  railroad 
track,  which  was  laid  in  a  public  street,  where  pedestrians  were 
tomed  to  pass,  had  his  foot  caught  between  the  rails  of  a  switch, 
was  run  over  by  a  train  of  the  company.    In  an  action  against  the 
pany  to  recover  damages  for  the  injury  thereby  sustained,  evidence  thai 
a  simple  appliance  by  which  the  danger  of  being  thus  caught  and  injured 
was  obviated  had  been  in  use  on  a  few  railroads  in  a  distant  part  el 
the  country  for  four  or  five  years  is  admissible,   in  connection  with 
other  evidence  in  the  case,  that  at  the  place  where  the  accident  occorred 
there  were  no  sidewalks,  that  no  safeguards  were  used  by  the  defend- 
ant, and  that  without  aome  guard  the  track  was  dangerous  to  brak** 
men  and  also  to  pedestrians  passing  over  it.     Id, 
S.  Company  is  Bound  to   Use  a  Degree  or  Caution  Corrbspondow 
to  the  danger  of  operating  its  trains  over  the  street  of  a  city,  when,  by 
reason  of  the  absenco  of  sidewalks,  persons  might  be  expected  to  walk 
along  and  across  the  tracks.     Id, 
28.  Although  It  miout  not  be  Statutory  Duty  of  Railroad  Coxpa^tio 
Signal  the  approach  of  a  train  as  required  at  a  pubho  crossing,  at  a 
point  wlicre  it  permits  the  user  by  the  public  of  a  path  crossing  its  tnck, 
yet  the  failure  to  do  so  might,  in  view  of  the  laot%  ooostitiite  neglig^osh 
Hmuion  etcB^yCo.  v.  ^oowr,  616. 
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S4.  Staxino  or  Cabs  Aoboss  Highway  nr  the  Railboad  CtOmpai^t'b 
Yabd  13  NOT  AN  UNLAWFUL  AcT,  nor  is  it  negligence  per  st,  Kelly  v. 
Middffan  CenL  R.  R.  Co,,  876. 

25.  HioHWAY-GROSSiNOS.  —  Right  of  publio  in  a  highway  croasing  a  rail- 
road ia  simply  a  right  of  passage  across  the  railroad.  The  highway-cross- 
ing  is  for  the  purpose  of  passage  from  one  side  of  the  railroad  to  the 
other,  and  any  other  use  thereof,  whether  between  the  tracks  or  be- 
tween the  rails,  ia  unwarranted.    Id, 

26.  Tbespasser  on  Track.  —  One  entering  upon  or  traveling  along  the 
right  of  way  of  a  railroad  company  is  a  trespasser,  and  does  not  cease  to 
be  such  when  he  has  reached  a  point  where  such  right  of  way  is  inter- 
sected by  a  publio  street;  and  the  company  owes  him  no  higher  care  or 
duty  at  such  intersection  than  at  other  points  along  its  railroad.  He 
therefore  cannot  recover  for  injuries  sustained  at  such  intersection  from 
a  car  which  ia  being  staked  along  the  track  in  such  right  of  way.    Id» 

97.  Railroad  Track  Itself  is  Warnino  of  Danger  to  all  who  go  upon  it, 
and  a  person  about  to  cross  is  bound  to  look  and  listen,  if  by  so  doing  he 
can  discover  the  proximity  of  a  moving  train,  and  the  omission  to  do  so 
is  an  omission  of  ordinary  care,  which  will  prevent  his  recovering  for  an 
injury  which  might  have  been  avoided  if  he  had  used  his  faculties  of 
sight  and  hearing.  Such  conduct  is  of  itself  negligence.  Mynning  v. 
DttroU  etc  R.  R,  Co.,  804. 

58.  Prssithftion  of  Law  is,  that  Person  Kn.LKT)  at  CRoasiNO  did  Stop 
and  look  and  listen,  and  such  presumption  will  prevail  in  the  absence 
of  direct  testimony  on  the  subject;  but  where  there  is  affirmative,  direct^ 
and  creditable  testimony  to  the  contrary,  the  presumption  ia  rebutted 
and  displaced.     Id. 

59.  Contributory  Negligence  —  Accident  at  Crossino  Kesxtlting  nr 
Death.  —  Testimony  that  the  deceased  was  a  man  possessed  of  ordi- 
nary faculties;  that  he  was  acquainted  with  a  certain  railroad-crossing; 
that  on  a  dark  and  stormy  evening  he  walked  at  a  rapid  pace  towards 
and  upon  the  crossing,  without  checking  his  speed,  or  stopping,  or  look- 
ing, or  listening,  or  taking  any  precaution  whatever  to  ascertain  whether 
a  train  was  about  to  pass;  that  others,  who  were  about  to  cross,  with  no 
better  opportunities  for  observation,  saw  and  heard  the  train;  that  he 
stepped  upon  the  crossing,  and  was  struck  and  killed  by  the  train,  — 
■hows  anch  contributory  negligence  on  the  part  of  the  deceased  aa  pre- 
vents a  recovery  by  his  administrator,  and  the  trial  judge  should  have 
directed  a  verdict  for  the  defendant.      Id. 

80.  Ck>MPANY  IS  Liable  to  its  Section -foreman  for  injuries  received 
by  him,  where,  having  informed  the  company  of  the  unsafe  condition 
of  the  road-bed,  he  was  furnished  with  no  material  to  repair  it,  and 
afterwards  the  road  was  broken  up  by  a  passing  train,  and  the  fore- 
man, while  subsequently  passing  that  part  of  the  road  in  a  hand-car,  in 
the  performance  of  his  duties,  in  ignorance  of  the  recent  accident^  and 
while  exercising  due  care,  suatained  the  injury  complained  of  by  reaaon 
of  the  broken  road.     Oulfeic.  R'y  Co.  v.  Donnelly,  608. 

81.  Non-liability  for  Injury  to  Employee  of  Another  Company.  — 
The  plaintiff  waa  injured  by  reason  of  a  defect  in  one  of  the  defend- 
tttt'a  freigbt-cara,  but  at  the  time  of  the  injury  waa  not  in  the  de- 
fendant'a  aervice,  but  in  that  of  another  company  then  uaing  the  oar 
in  ita  own  buaineaa.  The  car  had  been  aent  over  the  road  of  the  latter 
oompany,  which  connects  with  that  of  the  defendanti  ooDsigned  to  a 
AM.  St.  Rep.,  Vol.  VUI.  —  63 
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point  in  another  state;  but  on  its  return  it  was  transferred  beyoDd  tke 
point  of  junction  at  which  it  should  have  been  returned  to  the  del eadant, 
and  was  loaded  with  freight  consigned  to  a  distant  point  qp  such  connect- 
ing road.  The  plaintiff  was  injured  while  attempting  to  ascend  the  lad- 
der of  the  car,  a  round  of  which  was  defectiTely  attached.  Under  this 
state  of  facts,  the  defendant  owed  the  plainti£f  no  duty  in  respect  to  the 
condition  of  the  car  growing  out  of  contract,  or  otherwise,  and  could  noi 
be  held  liable  in  this  action  for  the  injury  so  sustained  by  the  plaintifL 
Sawyer  t.  MintieafoUB  and  8i.  Louia  i?*y  Co,,  648. 

82.  Consolidation  of  Railroads  —  Ck>N3muoriON  of  Statuts. — The 
Nebraska  statute,  which  provides  when  ^and  how  railroad  companies  may 
consolidate,  authorizes  the  consolidation  of  two  lines  of  railway  only 
where  the  lines  thus  consolidated  will  form  one  continuous  railroad. 
State  ex  rtl  AUomey-Cfeneral  r,  Atefiieon  <C«  y.  R,  R,  Co.,  165. 

S8.  Onx  Railboad  Aiding  Anothsr  in  CoNffTRuonNo  Road — Lkaszsq 
Railroad — Gonstritotion  of  Statute. — Under  the  Nebraska  statats^ 
the  authority  of  one  company  to  aid  another  in  the  constmction  of  its 
railroad  is  for  the  purpose  of  making  connection  between  the  two  roads; 
and  the  right  of  any  company  to  lease  or  purchase  a  railroad  oonstracted 
by  another  company  relates  only  to  cases  where  the  two  lines  would  be 
continuous  and  connected.    Id, 

84.  Railroad  mat  not  Leasb  its  Road  to  Another  Goxfant  unless  spe- 
cially authorized  by  charter  or  aided  by  legislative  authority,  and  in  tlis 
latter  case  the  exact  statute  relied  on  as  granting  such  authority  miiaft  bs 
pointed  out;  nor  may  one  railroad  make  a  contract  to  receiTe  and  o] 
the  road,  franchises,  and  property  of  another  corporation  without 
bur  authority.    Id, 

SB.    OOMFANT     18    GuILTT    OF    MlBUBBB    AND    NON-ITBEB    OF 

AND  Such  Franghibbs  are  Subject  to  Forfeituri^  where  it 
ders  all  its  powers,  rights,  and  franchises  to  another  corporation  by 
unauthorized  lease  extending  over  a  long  period  of  time.    Id, 
86.  Consolidation  of  Railroads.  —  The  Constitution  of  Nebsaakn 

lutely  prohibits  the  consolidation  of  parallel  and  competing  lines  of  mil- 
road;  the  word  "  consolidate  "  being  used  in  the  sense  of  join  or 
and  the  prohibition  against  such  joinder  is  a  prohibition  against 
such  roads.    Id, 

17.   CORFORATION,    ALTHOUGH    ORQANIZED    PrIOR    TO    ADOPTION     OF    COV- 

snrunoN,  is  Subject  to  E*roviso  therein  restriotmg  parallel  aal 
oompeting  lines  of  road  from  consolidating  or  from  leasing  such  road% 
where  such  corporation  was  organized  for  the  special  purpose  of  building 
a  competing  line  of  road,  and  had  no  authority  under  the  statute  to 
make  a  lease,  and  was  deprived  of  no  rights  by  the  constitutional  pro- 
vision. Id, 
88.  Construction  of  Constitutional  Froyision.  —  Section  S,  artide  11, 
of  the  constitution  of  Nebraska,  was  intended  to  restrict  the  iasse  of 
stock  and  bonds  by  a  railroad  corporation  to  the  actual  consideration 
received.  One  of  the  objects  of  the  provision  was  to  enable  all  partias 
to  know  the  actual  cost  of  all  railroads  within  the  state,  so  that  the  legis- 
lature, in  providing  for  taxing  them  and  regulating  the  ohaiges  for 
transportation  of  persons  and  property,  might  be  enaMsd  to  do  so  ad- 
visedly, and  pass  laws  which  should  be  just  alike  to  tlis  nilrottd  ssim- 
panies,  the  public,  and  individuals.    Id, 

&«e  Carriers. 
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RAPB. 
flee  OanoMAL  hkw,  11 

BBOEIVEB& 

m  RwiUfUL — Where  the  parties  to  en  eotioii  leiide  i&  one  etete, 
tiie  eoart  of  that  state  has  power  to  appoint  a  reoeiver  to  take  possession 
ef  the  property  of  the  defendant  in  another  state;  bnt  snoh  oonrt  has  no 
power  to  remoTo  or  eanse  to  be  removed  personal  property  from  another 
state,  so  as  to  bring  it  within  the  jnrisdiotion  of  the  state  ta  which  the 
eoort  sits  which  has  appointed  the  receiver.    Stramghan  v.  BaXhoood,  229. 

KELiGious  soourriES. 

!•  OsATUiTous  PBomu  OAHNOT  BB  Bnioboed  bt  ACTION,  howevoT  worthy 
the  object  intended  to  be  promoted.  PrubyUrian  Chtreh  qf  Albany  v. 
Cooper,  767. 

&  SVBBCmiFTION  WHBRBBT  THB  SxTBSORIRBBa  AOBXB  TO  PAT  ▲  CbRT^UN  SuM 
TO  THB  TBU8TBB8  OF  A  CHUBCH,  TO  BB  USED  TO  BlSOHABOB  ▲  MOBT- 

OAQB  THBBBON,  reciting  a  nominal  consideration,  which  in  fact  was 
not  paid,  is  a  mere  gratnitons  promise,  not  enforceable  by  action,  unless 
the  trustees  assume  some  dnty  or  obligation  on  their  part,  other  than 
the  duty  to  apply  the  money,  if  paid,  to  the  object  contemplated  by  the 

raBMuiben.     /d« 

SeeEviDBMOB,  11-18. 

RESERVATIOKS. 
See  DBED3,  3. 

BIPABIAN  BIGHTS. 

1.  TirtM  TO  Soil  uhdkb  Water  and  beyokd  Low-watbb  Mabk  of  a 
narigable  stream  or  lake  is  in  the  state,  and  a  deed  of  conveyance  eze- 
oated  by  the  owner  of  the  abutting  shore,  purx>orting  to  convey  snoh 
■oil,  is  wholly  inoperative.  Lake  Superior  Land  Company  v.  Emermmp 
979. 

%  (hOiT  RioBTB  Which  Riparian  Ownbb  can  eayb  betond  Low-watib 
Mabx  are  certain  riparian  rights  incident  to  land  bordering  upon  nav- 
igable water.  Such  rights  exist  ^'«re  naturcB,  and  cannot  be  severed  and 
transferred  apart  from  the  abutting  shore,  so  as  to  become  rights  Ib 

H  Btpabiaw  RiQiETB  Ingidbnt  or  Appobtbnant  to  no  Und  oaaaot  eziit  I0L 

SABBATH-BREAKINa. 
See  Criminal  Law,  7. 

SALK 

0AUI  or  Judombnt  Implibs  Warranty  of  Bxistbnob  of  Debt  erideneei 

by  the  Judgment,  at  the  time  of  the  transfer,  and  if  the  judgment  was 
not  then  in  existence  as  a  claim,  the  vendor  will  be  bound  to  restore  the 
prioe  to  the  purchaser.    Johnson  v.  ^o»ce,  528. 

See  HuMESTEAD,  5. 
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SCHOOLS. 

1.  Tkb  CoNBTErnnoK  of  Illinois  Declakxs  AOAnrarr  thx  Un  of  Tuum 
Funds  to  Aid  Sectarian  Schools,  independently  of  the  qiiestiaA 
whether  there  is  or  is  not  a  consideration  famished  in  retain  for  & 
fands  so  ased.     County  qf  Cook  y .  Industrial  School,  386. 

ti  School  is  Sectarian,  and  Comes  within  Constitutional  Pbovisiqs 
THAT  Public  Funds  shall  not  be  Paid  out  in  Aid  of  Ant  Sbo 
TARIAN  Purpose,  or  in  aid  of  any  school,  etc.,  controlled  by  any  chardi, 
where  sach  school  is  a  corporation  organized  as  an  indostrial  school  lor 
girls,  but  does  not  lease  or  own  any  building,  althoagh  its  charter 
contemplates  that  it  shall  have  a  situa,  nor  otherwise  comply  with  the 
provisions  of  its  act  of  incorporation,  but  places  all  girls  nominally  com- 
mitted  to  it  under  the  sole  charge,  care,  and  control  of  two  institutiaDS 
controlled  by  a  church,  where  they  are  taught,  maintained,  and  clotiied 
by  them  alone,  and  in  which  institutions  the  inmates,  althoagh  not 
obliged  to  receive  instructions  in  the  Romish  faith,  are  yet  tao^t  no 
other  faith  or  creed;  and  in  such  case  a  suit  to  recover  for  taition  ud 
clothing  famished  girls  so  placed  cannot  be  maintained  againrt  the 
county.     Id. 

Iw  To  Show  that  a  School  is  Controlled  bt  a  Church,  Evidxnob  ib  Ad- 
missible that  a  judge  of  the  superior  court  went  to  the  place  where  wm, 
indastrial  school  was  alleged  to  be  carried  on,  and  was  refused  admit- 
tance unless  he  should  first  obtain  a  permit  from  a  bishop  or  member  ef 
the  Romish  church,  it  appearing  that  such  judge  was  authorized  to  oook- 
mit  girls  to  an  industrial  school,  and  that  books  containing  copies  of  tike 
wairants  of  commitments  were  required  to  be  kept  therein.     Id. 

4  Ikfeachinq  Collaterally  the  0RaA^'IZATI0NOFDE  Facto  Corporation 
—  Quo  Warranto.  — If  an  industrial  school  that  has  availed  itself  of 
the  provisions  of  the  statute  of  IHinois — providing  for  the  payment  of 
moneys  to  such  schools  —  is  guilty  of  the  misuse  or  non>use  of  its 
and  brings  suit  against  a  county  upon  a  contract  which  the  latter 
lawfully  make,  perhaps  a  defense  cannot  be  maintained  solely  apoa  the 
ground  that  the  school  is  violating  its  charter;  the  proper  proceeding  to 
test  that  question  may  be  quo  toaiTanto.  But  if  the  contract  sued  cm  is  a 
contract  to  pay  money  out  of  the  public  funds  in  aid  of  a  s^wtBLrian  par> 
pose,  it  is  absolutely  void  under  the  constitution.     Id. 

IL  Constitution  Controls  in  Preference  to  Statute,  where  the  statnte 
directs  a  county  board  to  pay  money  to  an  industrial  schod,  and  the 
oonstitution,  in  a  self-executing  provision,  directs  the  county  board  aol 
to  pay  money  to  such  school  when  controlled  by  a  church.     /dL 

SECONDARY  EVIDENCE. 
See  Elections,  41. 

SECURITY  FOR  COSTa 

See  Costs. 

SEDUCTION. 
See  Criminal  Law,  10-14. 

SELF-DEFENSK 
See  Homicide,  8, 10-13,  ia-21;  iNSTBVcnoNfly  4^  & 
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SERVANTS. 
See  Mabtkb  and  Sxbtave. 

SHERIFF. 

Has  No  Authobitt  in  Texas  to  Ssbvb  Capias  beyond  the  limits  of  hif 
coonty.     JoMB  v.  &Uiiit,  454. 

See  Kx£cuTiONS,  2. 

SIDEWALKS. 
See  Municipal  Ck)RPOBAiioNS,  4-7. 

SLEEPING-CAR  COMPANY. 
SeeCABRiERS,  1-3;  Railroad  Companies,  11-13. 

SPECIFIC  PERFORMANCE. 

1.  Devect  in  Title.  —  If  a  vemlee  has  purchased  land  and  received  a 
conveyance  of  general  warranty,  he  will  not  be  required  to  pay  all  the 
pnrchaHo  price,  if  the  title  la  defective,  or  part  of  the  land  is  claimed 
by  other  parties.  Upon  x^roof  of  tho  defect  in  the  title,  ho  will  not  be 
required  to  pay  the  purchase  price  until  such  defect  is  removed,  or  a 
proper  abatement  in  such  x^rice  is  decreed,  if  he  insists  on  having  that 
part  of  the  land  for  which  a  perfect  title  can  be  given.  Heavna*  v. 
Morgan,  65. 

S,  Dbpect  in  Title — Abatement  in  Price. — Where,  under  a  bill  for 
specific  performance,  it  is  questionable  whether  tho  vendor  had  title  to 
part  of  the  land  he  sold,  the  vendee  claiming  an  abatoment  for  the  loss 
of  land  to  which  he  cannot  have  title,  the  court  will  not  fix  the  aver« 
age  price  per  acre  of  the  entire  tract  sold  as  the  rule  of  abatement,  but 
will  adopt  as  the  measure  of  abatement  such  portion  of  the  purchaae 
price  as  the  relative  value  of  the  land  lost  bears  to  the  purchase  prioe 
of  the  whole  tract.     Id, 

SL  Defect  in  Title.  —  Wlien,  in  a  suit  to  enforce  a  vendor's  lien,  th» 
answer  resists  payment  on  tho  ground  that  part  of  the  land  is  claimed 
and  held  by  certain  parties  by  title  paramount,  unless  such  answer 
shows  on  its  face  that  pri/mi  facie,  tho  title  is  defective,  it  is  not 
sufficient;  but  if  it  does  show  this,  the  plaintiff  cannot  reply  specifio* 
ally,  but  must  amend  his  bill,  and  make  all  such  parties  who  set 
up  Buch  hona  Jlde  claims  defendants  to  his  bill,  and  show  by  his  bill,  if 
he  can,  that  his  title  is  clear  and  valid.  If  h(;  does  not  intend  to  insist 
on  title  as  against  the  dcfciuuintj,  or  any  of  them,  who  are  claiming  his 
land,  or  part  thereof,  as  shown  by  tho  answer,  let  him  say  so  in  h'u  hill, 
and  he  need  not  make  sucli  parties  defendants;  but  he  will  not  ho  per- 
mitted to  require  defendant,  who  is  the  imrdiascr,  to  pay  for  any  land 
to  which  the  said  third  party  appears  to  havo  had  a  good  title,  but  which 
the  court  tliinks  has  been  hwt  by  a<lverj>e  xioascbsioii,  unle-ij  such  party  is 
a  defendant  to  the  suit.  If  tho  claim  of  such  third  party  to  the  land  sold 
to  the  vendee  is  based  on  such  grounds  as  will  put  a  reasonable  man  in 
just  apprehension  of  losing  his  land,  such  claimant  should  be  made  de* 
fendant  to  the  suit,  that  the  rights  of  all  parties  may  be  protected.     /dL 

STATE. 
See  Costs,  1-3. 
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flrCATDTB  OF  LDf]TATIOM& 

L  WuA  Raw  TM  Fatq»  or  Yillaois  akb  Cim^  mad  will  bar 
Tflhifi  WBRSBt.    An^ahoe  ViUage  v.  Albee^  202. 

&  Idun  «o  DmanujRa. — In  ajactmant  to  recover  >  ■trip  of  inf  IimwI  lind, 
tba  Cmi^  tiittfc  iltfnmiftnt  bad  laaaad  ironii  iiLunti£f*a  stantor  &  piaea  af  va- 
jaflleaad  land  a4iMent  to  tha  diapatad  atrip^  for  a  long  timo  prior  ta  the 
btiagbg  of  raid  action*  doaa  not  affsot  tha  ri^t  of  tha  defandant 
tiMataitBtaof  limitatioM^  tho  intent  baing  to  leaao  only  tha 
21b  ▼•  PJbig»  2U. 


SCATUTES. 

JjmoLAxawM  UP  <hn  Skmsu  Adofib  Staxutb  of  Ahoihxb  8cai^ 
tha  oonstmotian  of  which  baa  baan  Jndieiallj  dotenninad  in  tho  lattaTp 
a  praanmplion  ariaea,  to  bo  ooniiderad  in  oonnaetion  with  othar  princi- 
plaa  of  oonatniotkaiy  that  tha  lagialatora  intandod  to  adopt  tho  atatate 
wift  that  aatOad  ooMtmotion.  NieoUet  Natkmai  BmJtT.  O^  Btmk,  ^^ 

Saa  APFXALfe  7. 

SUBSGBIFFIONS. 
8aa  Bbejgious  Soouna^  I,  9, 

SUPPLEMENTAL  BILL. 
Saa  Bquitt,  9-11. 

SUBBT7SHIP. 

L  ItfAWTiiTT  Qg  SuMiT  ON  BoHD  WH»Bn  Pbiob  StOKATumMB  OT  Oo-a^yBwm 
AMM  PoBoniis — Ihstructions.. —  A  aurety  who  aigna  an  obligatioa 
aftar  tha  namaa  of  othon  admits  without  wairanty  tho  ganoinenaaB  of 
thoaa  aignatnraa^  and  if  tho  principal's  or  the  oo-soratiaa'  namaa  bo  forged 
withoat  his  knowledge  and  withoat  complicity  of  tho  holder,  it  is  no  de- 
fense to  the  surety  that  he  beUeved  such  signatores  were  genoine;  and 
an  instniotion  or  inference  from  tho  court  to  the  jury  that  such  surety 
was  liable  to  suffer  from  a  mistaken  belief  of  the  genuineness  of  such 
signatures  is  error.     Lombard  v.  Mayberry,  234. 

t*  iKffTBucnoNs  AS  TO  Prinoipal's  Ck>MPLioTrT  iv  FRAunnuuiT  Ezaconojf 
OF  Bond.  —  In  an  action  against  surety  on  bond  where  prior  signatnrsa 
of  co-sureties  are  forged,  it  is  error  to  charge  the  jury  that  if  one  D.  "was 
found  to  be  acting  as  agent  for  the  plaintiff  (being  his  attorney  at  law), 
and  saw  the  defendant  sign  the  bond,  and  handed  him  the  pen  with 
which  he  was  to  sign  it  and  did  sign  it,  then  that  the  defendant  was  not 
legally  bound  by  such  bond,"  since  such  act  in  itself  is  not  sufficient  to 
predicate  complicity  of  plaintiff  or  his  attorney  in  the  fraudulent  execu- 
tion of  the  bond,  and  is  too  remote  to  predicate  any  such  condnsion 
thereon.     Id. 

X  SiTRETT  ON  Pbomissort  Notbs  Who  Aorkes  TO  Pat  Thkm  as  his  own, 
and  does  so,  in  consideration  of  the  conveyange  to  him  by  the  maker  of 
certain  land  encumbered  by  an  unrecorded  mortgage,  of  which  ths 
surety  had  no  actual  notice  until  after  such  payment,  thereby  assamos 
a  new  legal  obligation,  the  payment  of  the  notea  before  notioe  of  the 
enoumbrancer*6  equities  forming  a  sufficient  oonaideration  for  tha  deed. 
ffanM  V.  Kays,  835. 

See  Official  Boinis,  I,  2,  4-6. 
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TAXATION. 

L  <taM  Bmxwht  wbom,  Onb  Statb  to  Anotkib  Baooa  Lawwl  OajBon 
ov  TlXATioir  in  the  latter  state  the  moment  they  reach  their  deatination, 
and  are  there  kept^  ready  and  offered  for  sale,  at  any  point  within  the 
plaoe  of  destination;  and  it  is  immaterial  that  they  remain  unloaded  on 
tiie  Teasel  that  bronght  them,  without  being  consigned  to  any  partienlar 
point  or  to  any  specially  anthorind  agent.  PUUburgh  <fr  8.  Coal  Co.  t. 
Baiea,  619. 

%,   DbBIGVATIDN    of   NbwSPAPXB   fOR    PlTBLnUTION     OF    DELIHgUSMT    TlX 

Lnr,  named  in  a  resolntion  of  the  board  of  county  commissioners 
the  '*  Enterprise, "  sufficiently  designates  the  **  Glenooe  Bnterprise,  *'  there 
being  no  other  newspaper  published  in  the  oonnty  bearing  that  name, 
and  being  in  common  speech  spoken  of  as  the  "  Bnterprise."  Knighi  ▼. 
Alexomder,  676. 
9L  DnoRiFnoN  in  Pububhsd  DEUNQtrxirr  Tax  List  as  follows:  "N  i  N  B 
iSBiNEiKEiofNWi  section  23,  township  114,  range  30,  160 
acres,"  is  not  a  sufficient  description  of  the  north  half  of  the  northeast 
quarter,  the  southeast  quarter  of  the  northeast  quarter,  and  the  north- 
east quarter  of  the  northwest  quarter  of  that  sectiou.  In  such  a  pub- 
lication a  description  which  is  in  fact  erroneous,  and  which  is  calculated 
to  mislead,  is  legally  insufficient  as  constructive  notice.    Id, 

TIME. 

1.  Law  dobs  not  in  Genebal  Reqard  Fraction8  of  Day,  except 
in  cases  where  the  hour  itself  is  matexial,  as  where  priority  of  judg- 
ments and  the  like  is  in  question.     MitclM  v.  Sclioonover,  282. 

TOWNSHIP. 
See  HiOHWATSL  4. 

TRESPASS. 

1.  Person  has  Lioensx  to  Enter  Public  Office  of  Another  to  transact 

business  with  the  latter,  who  may  refuse  to  transact  business  with  him, 
and  may  order  him  from  the  ofEcc,  and  eject  him  in  a  reasonable  man- 
ner, if  he  refuses  to  go,  using  sufficient  force  to  meet  any  offered  resist- 
ance.    Breittnhach  v.  Trowbridge,  829. 

2.  If  One  i3  Forbidden  to  Enter  Office  of  Another,  he  is  a  trespasser 

if  ho  persists  iu  entering.    Id. 

8.  Person  has  Right,  in  his  Private  Business,  to  Control  It,  and  may 
select  such  persons  as  he  chooses  with  whom  to  transact  it,  and  can 
prevent  whom  he  pleases  from  entering  his  office;  and  when  a  person, 
under  implied  license,  has  entered,  he  may  request  him  to  depart,  and 
thereafter  ho  has  no  legal  right  to  remain.    Id. 

4.  Person's  Private  Business  Office  cannot  be  Made,  against  his  will, 
free  to  all  to  enter  and  remain,  even  upon  proper  business,  and  such  per- 
son can  admit  or  reject  whom  he  pleases.  It  is  his  own  business,  and 
the  public  have  no  rights  therein  against  his  wishes.     Id. 

6.  Ik  Civil  Action  for  Damages  for  Assault  and  Battery,  Admissions, 
Made  by  the  defendant  in  conversation  with  the  police  justice  before 
whom  he  was  tried  on  the  same  charge,  are  admissible  in  evidence,  but 
what  the  police  justice  said  to  him  is  incompetent.    Id. 
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C  In  Action  for  Kkcotert  of  Damaoxs  for  buno  EjsonD  veom  Ov- 
FiGB  OF  Defendant,  where  the  plaintiff  went  to  tender  money  dne  hbn^ 
evidence  of  a  prior  offer  of  the  money  to  an  agent  of  the  defendant,  and 
that  he  refnaed  it  and  sent  the  plaintiff  to  the  defendant,  ia  a  legit- 
imate part  of  the  transaction,  and  the  agenfa  atatementa  are  admiiaibla 
in  eridence.     Id. 

7.  Btidbkob  is  Admibbiblb,  in  Ciyil  Action  for  Assauut  and  Baitkbt, 
that  the  defendant  called  the  plaintiff  a  "  d  d  polioe-conrt  ihyater," 
on  the  former's  trial  on  a  criminal  charge  arising  ont  of  the  same  trana- 
aotion,  as  showing  the  ammtu  of  the  defendant  towards  the  plainti^ 
bnt  is  incompetent  for  the  purpose  of  showing  malice  at  tha  time  of 
the  assault.    Id, 

See  ExEOunoNS»  2. 

TRIAL. 

1.  Upon  Motion  for  Chanqb  of  Venus  on  GRoaND  of  Pkbjubio^  Evi* 

BENCB  ia  admissible  other  than  that  of  the  supporting  affiants,  and  wit- 
nesses may  bo  examined  on  both  sides  as  to  the  existence  or  non-existenoa 
of  '*  prejudice  **  in  the  county.  Article  583  of  the  Code  of  Criminal  Fto* 
cedure  of  Texas  does  not,  in  such  cases,  restrict  the  matters  to  be  inTsa- 
tigattid  solely  to  the  credibility  and  means  of  knowledge  of  the  defend* 
aut's  compurgators  in  the  application.    Meuly  v.  State,  477. 

S.  It  i^  Duty  of  Trial  Judoe,  when  Requested,  before  iSuBMisnoN  ov 
Case  to  Jury,  to  decide,  as  a  preliminary  quoiition  of  law,  whether 
there  ia  any  evidence  on  which  the  jury  could  properly  find  a  Yerdict  far 
the  party  on  whom  the  burden  of  proof  lies,  and  if  there  is  not,  Im 
onght  to  withdraw  the  case  from  the  jury.  Mynning  v,  DetroU  etc. 
R.  R.  Co,,  804. 

t.  Instruction  is  Erroneous  where  there  is  no  evidence  in  the  case  ta 
which  it  is  applicable;  it  is  also  erroneous  where,  although  it  atates  a 
correct  principle  of  law,  yet  the  language  used  is  inexact,  obscure,  aod 
therefore  misleading.     Lombard  v.  2Iayherry,  234. 

4.  Verdict  Arrived  at  by  Each  Juroh  MARKn^'o  a  Sum  as  DAXAOsa;  tha 
total  of  which  constitutes  a  dividend,  taking  their  own  number  aa  a 
divisor,  and  the  quotient  as  their  verdict,  without  prior  agreament  ta 
be  bound  by  it»  will  not  be  disturbed.    Village  (jf  Ponea  ▼.  Orau/ordf  14/L 

USAGE  AND  CUSTOM. 

Vaaok  and  Custom  oannot  be  Proved  to  Contravene  a  Rule  op  Law, 
or  to  alter  or  contradict  the  express  or  implied  terms  of  a  contract  first 
from  ambiguity,  nor  to  make  the  legal  rights  or  liabilities  of  the  partial 
to  a  contract  other  than  they  are  by  the  terms  thereof.  Hopper  v.  Sage, 
771. 

USURY. 

See  Payment,  7. 

VABIANCK 
See  Indiotmsnt,  6. 

VENDOR  AND  VENDEE. 

L  EviDXNOB.  —  Inbtrumxnt  Set  Forth  in  CoMFUJira;  AuutuwusaiM 
the  receipt  of  a  sam  of  money  in  part  payment  of  a  oertain  datcribed  k< 
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U  not  a  oontract  for  the  sale  or  pnrbhaM  of  laad,  tet  %  loeoipt  only, 
subject  to  be  ezplainod  and  sapplemented  bj  eride— e  mMmide.  Ifc* 
Kinney  v.  UarvU,  640. 

%,  EviDXNcs  IX  THE  Pabtioulab  Oaab  Showdto  that  the  pi^^«tiff  acted  as 
the  agent  of  another  person  in  a  negotiation  for  the  purohase  of  land.   Id. 

H  Rboovebt  Back  ov  Pxtrchabe-mohxt  Paid  bt  Pubohasxb Pnrohaser 

of  land  under  a  parol  contract  for  the  sale  thereof,  who  repudiates  the 
contract,  and  refuses  to  fulfill,  is  not  entitled  to  recover  an  installment 
of  purchase-money  previously  paid  by  hirn^  if  the  vendor  is  willing,  and 
offers  to  perform  on  his  part»  notwithstanding  the  contract  is  within  the 
statute  of  frauds.    Id» 

4i  Mistakb  in  BssGBiPnoN  of  Land.  — Where  a  bond  for  title  incorrectly 
describes  the  land  to  be  conveyed,  the  purchaser  is  entitled,  in  a  proper 
ease,  to  a  correction  of  the  bond,  and  the  mistake  may  be  established  by 
parol  evidence.    Ooff  v.  Jones,  619. 

A,  Oancellation  of  Deed  fob  Fbauuxtlent  RBrBBSBNTAnoNS  bt  Vendee. 
— Where  parties  to  a  deed  stand  on  an  equal  footing,  expressions  of 
opinion  as  to  the  value  of  the  property,  whether  true  or  false,  will  not 
constitute  fraud.  But  if  the  purchaser  resides  near  the  property,  and 
has  full  knowledge  of  its  situation  and  approximate  value,  and  the  owner 
resides  in  another  state,  without  any  knowledge  on  the  subject,  opin- 
ions as  to  value  by  the  purchaser,  which  he  knows  to  be  much  below 
the  real  value  of  the  property,  and  statements  made  by  him  that  the 
owner's  title  has  been  abrogated  by  tax  sales,  will  be  sufficient^  where 
the  property  was  purchased  for  a  grossly  inadequate  consideration,  to  set 
aside  and  cancel  the  deed.     Morgan  v.  Binges,  121. 

C  Oanoellation  of  Deed  fob  Misbefbesentations  bt  Vendee.  —  Where 
the  purchaser  does  any  act,  or  makes  any  declaration,  with  tne  Intention 
of  misleading  the  seller,  and  preventing  him  from  ascertaining  the  real 
situation  of  the  property,  and  at  the  same  time  conoeals  from  taim  a  ma- 
terial fact  upon  which  he  relies,  and  of  which  the  vendee  has  know- 
ledge, the  latter  is  guilty  of  fraudulent  deceptioDy  for  which  the  deed 
may  be  canceled,    /i. 

See  Speoifio  Pebfobmakob. 

VENUE. 
SeeTBiAL,  1. 

VERDICT. 
See  Tbial,4 

VOTERS. 
8m  Eleohons,  23,  26.  80,  86-401 

WARRANT. 
See  Extbadition,  1-4. 

WATERS. 

1«  **  WAnBOOUBn,'*  nr  Legal  Sense  of  Tebh,  dobs  hot  IfrBOBSEABiLT 
Oomm  merely  of  the  stream  as  it  flows  within  the  banks  which  form 
the  channel  in  ordinary  stages  of  water;  and  wheOy  in  timee  of  ordinal^ 
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l%b  wite,  4Im  ilMm,  tttadii^^  Uj^md  ill  buik%  fa  ■uiMitomi  to 
fl0W  40V&  ofir  41m  AdjMwl  lovfaads  in  a  bmidv  tat  am  diinabk 

rtiwiH,  U  liM  itm  till  nlminlw  iif  ■  "  ■■! wim,"  1011  Hin  liTinlit 

iag  to  wataooonei  k  ttnUoriitoi  nUber  tim  thsl  nfaliqg  to  nan 
ntnot  witor*  ^|ffiM  y*  JMrntopob  €f6>  Jijf  Coiy  O08L 
ti  RATon  OB  OvLLT  Whks  n  Smnr  Onua  vok  8ub»a4s  Waxb 
ftl  o«toto  iMnoni  of  the  jaor,  haTing  no  defiaod  bod  or  otiiimol,  nHk 
fanki  and  oidoi^  nor  pomumo&t  Maroe  of  nipplj»  uid  no  lifipg  or 
ifrii^^  wator  ofwoooniiig  tlinmgh  it^  ooBiiol  bo  tormod  a  notanlvoA^ 
ooofii^  and  is  not  thoroforo  goTomod  by  tbo  wollootUod  nloo  afp^jnm 
to  natnnl  ■trfitnw     Oregorjf  ▼.  Bu^  797. 

&  KiliBlfflWT  MAT  BB   ACQUIBBD  BT   PUOGOURIOV,  ST  WHKB  tilO  WfaT 

ooUooting  upon  tho  londi  of  ono  ponon  moat  bo  aiUovod  to  ofvoKAinr  tto 
laada  of  an  adjaoant  propriotor.    Id. 

4.  OwNXB  or  Lahb  his  Right,  zh  Iwrmamrr  ov  Good  HunAvrax;  and  in 
tho  improroraant  and  tOlago  of  bit  fann,  in  good  fiitli,  to  fill  up  stag- 
nant pooli^  aag-holaa»  and  baaina  on  his  land,  so  tiiat  no  wator  will  aocn- 
mnlato  or  romain  in  tbonit  oron  if  tho  wator  ariaing  from  rain-fall  or 
malting  anowa  ahonld  thoroby,  in  natoral  proeeaaaa,  find  ita  way  to  tba 
land  of  an  adjoining  ownor»  and  incidentally  inoreaao  tbo  flow  thoreen; 
bat  ho  cannot^  by  artifioial  draina  or  ditohoa^  ooUoot  tibo  watora  of  aodi 
low  plaoaa  and  oaat  thorn  in  a  body  upon  tho  propriotor  below,  to  hia 
injnry.    ItL 

B,  WATXBOOuxm— AcBBnoir  to  Islaxtd  by  Ayuisiob.  —Tho  ownor  off  an 
iiland  in  a  riYor  beeomoa  the  owner  of  an  aoretion  fonnod  on  anoh  iahad 
by  an  aYnlrion  attached  to  the  lower  end  of  anoh  island  from  the  sadden 
waahing  away  of  the  upper  end  thereof,  and  may  maintoin  troipaii 
against  a  atranger  for  the  injnry  done  in  onttfaig  tindMr  on  tho  land  ibm 
formed.     Wiggenhom  y.  Kounia,  160. 

i»  Watbbcx>ub8B&  —  Whxbb  Mainland  and  Island  in  a  non*ttaYigabIo  river 
hsYO  been  aeparatoly  anrYeyed,  and  aold  to  difforant  partiea,  the  grantees 
of  the  mainland  do  not  by  their  grant  acquire  the  ialand;  they,  at  moeti 
can  daim  only  to  the  center  or  thread  of  the  atream  between  tho  ^ore 
and  the  island.    Id, 

7.  Watebooubsss.  — Whxbb  Obant  of  Masiland  and  Island  in  a  non- 

navigable  river  are  separate  and  distinct^  neither  grantee  can  daim 
beyond  the  calls  of  his  entry  or  patent,  the  rule  being  that  where  there 
is  a  clear  reservation  of  islands  in  a  grant  of  mainland  adjacent  to  a 
river,  either  expressly  or  by  necessary  implication,  such  islands  do  not 
pass  to  the  grantee,  and  the  Jilum  aqua  which  bounds  the  grant  is  the 
center  thread  of  the  stream  between  the  shore  and  the  island.  In  such 
case,  two  Jzla  aquas  are  established,  one  on  each  side  of  the  island.     Id 

8.  IcB  Helonqs  to  the  Owmeb  or  the  Soil  under  the  water  on  which  it 

forms;  and  this  rule  is  not  confined  to  ponds  forming  or  being  entirely 
upon  a  person's  premises,  but  his  riparian  ownership  of  the  bed  of  the 
stream  will  carry  with  it  the  right  to  the  ice  forming  on  the  surface  of 
anch  stream  as  far  aa  his  riparian  right  to  the  soil  extends,  Bigelow  v. 
Shaw,  902. 
•.  loE.  —  Mill-own eb  haying  the  Right  to  the  Flow  of  Certain  Wa- 
TIB  OYER  THE  Lands  OF  ANOTHER  has  uo  right  to  the  ice  formed  on  such 
wator,  if  ita  removal  will  not  decrease  the  capacity  of  tho  mill-pond  to 
famish  water-power  to  his  mill,  and  is  no  injury  to  mxib,  water-power.   Id 

See  Damages,  5;  Rifarian  Riobtb. 
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W1F& 

WILLS. 

1.  EafooATMur  ov  Will  mat  n  Establibiimd  bt  Pftomro  a  Subsbquimt 
Will  onntMnfag  a  daiiM  lerokmg  all  f onnar  wUby  although  the  later 
will  haa  been  lost  or  destroyed,  and  no  part  of  its  contents  other  than 
the  danse  of  rerooatum  can  be  prored.    In  re  Ounninghamf  648. 

S,  BviDDi  ci  TO  Opposb  ths  Probatb  07  A  WiLL  may  consist  of  proof  of  a 
revocatory  danse  in  a  later  will  which  has  been  lost  or  destroyed,  and 
can  never  be  established  as  a  will  so  as  to  be  admitted  to  probate.    Id, 

%m  Peioatobt  Bbqubbtb.  — Iv  nr  A  Will  ths  Testator  Gitvs  thb  Wholb 
of  his  property  to  his  wif  e^  naming  her  as  exeontrix,  and  then  proceeds 
aa  follows:  **  If  she  find  it  always  conTenient  to  pay  to  my  sister,  C.  B., 
the  anm  of  three  hundred  dollars  a  year,  and  also  to  give  my  brother, 
JL  W.,  during  his  life,  the  interest  on  ten  thousand  dollars  per  year,  I 
wish  it  to  be  done," — the  exeontriz  is  not  at  liberty,  as  her  caprice  may 
soggest^  to  pay  or  withhold  these  sums,  but  must  pay  them  if  her  finan- 
oial  eiroamstanoss  are  Booh  aa  to  make  it  oonvaniont  for  her  so  to  dOi 

WTTNESSBS. 

X  br  iMPBAORDro  WiTzrB8Bn»  the  following  roles  apply:  firsts  the  inquiry 
must  be  restrieted  to  the  general  charaeter  of  the  party  sought  to  be 
impeached;  seoond,  that  the  impeaching  witnesses  must  speak  from 
general  reputation,  and  not  from  their  private  opinions,  as  to  whether 
the  character  of  the  impeached  witness  is  good  or  bad  for  truth,  or  as  to 
whether  the  general  reputation  of  the  impeached  Witness  is  such  as  to 
entitie  him  to  credit  on  oath.     Oriffin  v.  SiatCt  460. 

f  UrswER  Tending  to  Criminate  —  Waiver  of  Privilege.  —  Where 
witness  in  his  deposition  testifies  in  chief  to  execution  of  certain  notes, 
he  does  not  thereby  waive  his  privilege  of  refusing  to  answer  on  cross- 
examination,  on  the  ground  that  his  answer  might  tend  to  crizninate 
him,  as  to  whether  the  notes  were  respectively  in  the  same  condition 
at  the  time  he  was  testifying  aa  they  were  when  signed  and  delivered; 
and  it  is  error  in  the  court  in  such  case  to  strike  out  such  deposition  on  the 
ground  that  witness  had,  by  so  answering  in  chief,  waived  his  privilege. 
Ltfrnbard  v.  Mayberry,  234. 

See  CtoiitfiiTUTioNAL  Law,  3;  Husband  ajbtd  Won,  i. 

WRONGFUL  ATTACHMENT. 
See  Attagbmbnt,  19. 
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